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DECISIONS 

OF  THE 

COMPTROLLEE    OF   THE    TREASURY. 


CONSTRUCTION  OF  QUARTERS  FROM  AN  APPRO- 
PRIATION FOR  AN  ADDITION  TO  A  PUBLIC 
BUILDING.  '  ''/    ^ 

The  necessity  for  an  expenditure  does  not  authorize  the  use  therefor  of  an 
appropriation  which  is  not  applicable  thereto.  »     ." 

An  appropriation  for  an  addition  to  a  public  building  dQ^^,  ^t  authorize 
the  ronstruction  of  quarters  for  the  office  force  occnp>!P,^^iii)  adjacent 
building  which  is  to  be  demolished  and  removed  from*  the  site  on 
which  the  addition  is  to  be  erected.  '  •   •    *  • 

(  Comptroller  Tracewell  to  t/ie  Secretary  of  the  Treasury^  Jvly 

2,  1901,) 

Under  date  of  June  25,  1901,  ,you  request  my  decision  of 
questions  which  you  present  as  follows: 

"  In  the  year  1855  a  site  for  a  Federal  building  was  acquired 
bv  the  Govcrnnuent  at  the  corner  of  Broad  and  Academy 
streets,  in  the  city  of  Newark,  N.  J.,  and  a  custom-house  and 
post-office  was  erected  thereon  and  occupied  for  those  pur- 
poses for  a  number  of  years. 

••The  act  of  Congress  approved  March  1,  18S8  (25  Stat., 
43),  appropriated  $350,000.00  for  the  acquisition  of  additional 
laud  adjacent  to  the  Federal  building  site,  and  the  making  of 
-iucb  changes  and  improvements  to  the  building  thereon  as  in 
his  judg-meut  might  be  necessary  to  render  the  same  suitable 
for  the  transaction  of  the  public  business. 

••  Under  the  authority  contained  in  said  act  the  United 
States  ao<iuired,  in  the  year  1888,  what  wa.s  known  as  the  First 
Baptist  Church  nroperty. 

•*The  act  of  March  1, 1888,  above  referred  to,  was  amended 
by  an  act  approved  May  2,  1890,  so  as  to  authorize  the  acqui- 
sition of  sucn  additional  land  as  might  be  deemed  necessary, 
24941— Vol.  8 1  1 


Digitized  by  CjOOQ IC 


2  DECISIONS    OF    THE    COMPTROLLER. 

the  removal  of  the  Federal  buildini^,  and  the  erection,  hi  adVi- 
turn  to  the  hulldhig  hu/wu  a^  the  church  Im'ddlnfj  (above 
referred  to),  of  a  suitable,  commodious,  and  substantial  build- 
ing for  the  use  and  accommodation  of  the  United  States 
custom-house,  post-office,  and  other  Government  offices  in  the 
city  of  Newark. 

"'  The  so-called  church  building  was  remodeled  so  as  to  per- 
mit of  its  occupancy  by  the  Federal  officials,  and  the  old  custom- 
house and  post-office  was  removed  and  a  new  custom-house 
and  post-office  erected  in  its  place,  and,  upon  its  completion, 
the  church  property  was  vacated,  except  for  the  storage  of 
customs  goods  and  for  certain  purposes  connected  with  the 
postal  sei'vice.  It  is  now  used  by  the  carriers  and  for  customs- 
storage  purposes. 

''The  act  approved  June  11,  ia9^;(29  Stat.,  414),  contains 
an  item  of  appropriation  for  cG9uplefit)n  of  the  building  and 
for  the  acquisition  of  a  f urHier  addition  to  the  site  of  said 
building,  and  the  act  .lupft^j^yed  June  4,  1897  (30  Stat.,  12), 
provides  an  additioofit  Appropriation  for  the  enlargement  of 
said  site.  .'VlV 

"  Under  theuutti5>rit3'^  contained  in  the  last-mentioned  legis- 
lation relative  tVi  the  enlargement  of  said  site,  a  piece  of  land 
ad jacenf4i>.*yje' custom-house  and  post-office  ana  the  church. 
buil4icijf»>^as  secured.     Subsequentlv  legislation  was  enacted 
^tfot  Of  mrch  3,  1901,  31  Stat. ,  1135)— 

•  *^'>ror  the  completion  of  the  custom-house  and  post-office 
'building  at  Newark,  N.  J.,  b}^  a  one-story  addition,  with 
basement,  heating,  and  ventilating  apparatus,  as  required  for 
carriers'  room  and  storage,  according  to  plans  of  the  Secretary 
of  the  Treasury,  eighty-five  thousand  dollars.' 

''This  Department  is  about  to  undertake  the  work  of  erect- 
ing said  addition  to  the  custom-house  and  post-office  building, 
and  desires  to  place  the  same  so  as  to  form  an  extension  along 
the  north  side  and  across  the  west  end  of  said  building,  such 
arrangement,  for  architectural  reasons,  being  necessary  to  pro- 
vide for  the  convenient  transaction  of  the  public  business.  In 
order  to  do  this,  it  will  be  necessar}-  to  cause  the  church  build- 
ing to  be  removed,  and  this  is  considered  extremely  desirable 
for  the  reason  that  said  building  is  of  such  construction  as  to 
render  its  proximit}^  to  the  Federal  building  a  source  of  dan- 
ger from  tire,  and  its  condition  such  as  to  demand  a  large  out- 
ay  for  strengthening  its  walls  and  for  repairs,  if  it  can  not 
be  torn  down. 

"As  the  demolition  of  the  church  building  will  require  that 
provision  be  made  for  the  force  employed  therein,  pending 
the  completion  of  the  addition  referred  to,  it  is  contemplated 
to  place  temporary  floors  over  the  cortile  in  the  Federal  Duild- 
ing  to  provide  the  necessary  accommodations  for  the  period 
indicated  for  the  force  employed  in  the  church  building. 
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'*In  this  connection  attention  is  invited  to  the  fact  that  the 
main  purpose  for  which  the  said  addition  is  desired,  as  indi- 
cated in  the  act  authorizing  the  construction  of  the  same,  is 
to  provide  suitable  quarters  for  the  carriers  and  for  storage, 
which  are  pi-acticall}^  the  only  purposes  for  which  the  church 
building  is  used,  and,  furthermore,  that  to  provide  such 
aceoniinodations  as  will  furnish  adequate  ana  convenient 
arrangements  for  the  public  business  to  be  transacted  in  said 
addition  it  is  desirable  to  use  a  part  at  least  of  the  land  on 
which  the  church  building  is  situated. 

''  In  view  of  the  foregoing  statements,  1  have  the  honor  to 
request  to  be  advised  whether,  in  your  opinion,  the  appro- 
priation for  said  addition  can  be  made  available  for  the 
removal  of  said  church  building  and  the  temporary  remodel- 
ing of  the  Federal  building,  as  incidental  to  the  work  of  pro 
Tiding  said  extension,  and  also  whether  this  Department  has 
authority  to  cause  said  church  building  to  be  removed  for  the 
pui-pose  of  securing  land  on  which  to  erect,  in  part,  the  addi- 
tion proposed  to  be  made  to  the  custom-house  and  post-oflBce 
building." 

It  appears  from  your  statement  that  in  order  to  erect  the 
addition  to  the  custom-house  and  post-office  building  provided 
for  by  the  act  of  March  3,  1901 ,  supra^  it  will  be  necessary  to 
remove  the  church  building  to  which  you  refer.  Under  this 
state  of  facts  I  think  there  can  be  no  doubt  of  your  authority 
to  remove  the  building.  Its  removal  under  these  circum- 
stances must  be  regarded  as  a  necessary  incident  of  the  erec- 
tion of  the  addition,  and  is  not  to  be  distinguished  from  the 
removal  of  a  tree  or  a  bowlder  which  should  obstruct  the  erec- 
tion of  the  building. 

I  think,  however,  a  different  principle  applies  to  the  pro- 
posed provision  of  quarters  for  the  force  employed  in  the 
church  building.  Such  provision  may  be  rendered  necessary 
by  the  removal  of  this  building,  and  it  is  conceded  that  such 
removal  is  a  necessary  incident  to  the  erection  of  the  addi- 
tion. But  it  does  not  follow  that  such  provision  for  the  force 
is  also  a  necessar}-  incident  to  the  erection  of  the  addition, 
although  such  provision  is  rendered  necessary  by  the  removal 
of  the  church  building.  The  addition  can,  of  course,  be 
erected  without  providing  quarters  for  the  force,  and  whether 
provision  therefor  is  made  or  not  is  a  matter  which  concerns 
other  objects.  1  think,  therefore,  such  provision  can  not 
properly  be  regarded  as  a  necessary  incident  to  the  erection 
oi  the  addition,  and  that  the  appropriation  for  the  addition  is 
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not  applicable  to  the  construction  of  the  proposed  accommo- 
dation for  such  force.  The  necessity  for  an  expenditure  does 
not  authorize  the  use  therefor  of  an  appropriation  which  is 
not  applicable  thereto. 


TEN  PER  CENT  INCREASE  OF  PAY  OF  OFFICERS 
OF  THE  NAVY  RETURNING  FROM  THE  ASIATIC 
STATION. 

An  officer  of  the  Xavy  who  was  detached  from  a  vessel  at  the  Asiatic 
station  and  directed  to  proceed  to  his  home  is  not  entitled,  while 
returning  therefrom  to  the  United  States,  to  the  10  per  cent  increase 
of  pay  provided  by  the  act  of  March  3,  1901,  for  officers  of  the  Army 
"serving  beyond  the  limits  comprising  the  Union*and  the  Territories 
of  the  United  States  contiguous  thereto." 

{Assistant  Comptroller  Mitchell  to  Paymaster  Livingston  Hunt^ 
U.  S.  K,  Julys,  1901.) 

I  have,  by  reference  of  the  Secretary  of  the  Navy,  3^our 
letter  of  the  3d  instant,  requesting  my  decision  upon  the  rate 
of  pay  of  Lieut.  Commander  eF.  M.  Bowyer,  of  the  Navy, 
while  returning  from  sea  duty  on  the  Asiatic  station  and  while 
performing  shore  duty  at  the  navy -yard,  Washington,  D.  C, 
after  his  return. 

In  pursuance  of  an  order  dated  April  4,  1901,  by  the 
commander  in  chief  of  the  Asiatic  station,  Lieut.  Commander 
Bowyer  was,  on  April  6,  detached  from  the  U.  S.  F.  S. 
BrfX)klyn,  then  at  Cavite,  P.  I.,  and  directed  to  return  to  his 
home  in  the  United  States,  reporting  his  arrival  at  the  Navy 
Department.  He  accordingly  proceeded  to  his  home  by  mer- 
chant steamers,  and,  it  is  understood,  has  since  been  assigned 
to  shore  duty  at  the  navy -yard,  Washington,  D.  C 

You  desire  to  know  his  rate  of  pay  while  trn  route  to  the 
United  States,  and  particularly  whether  he  is  entitled  to 
the  10  per  cent  increase  allowed  to  Army  officers  serving 
beyond  the  limits  of  the  States  comprising  the  Union  and 
contiguous  territories,  and,  if  so,  when  such  increase  ceases. 
You  desire,  further,  to  know  the  method  of  computing  his 
pay,  both  while  traveling  and  while  on  duty  at  the  navy -yard. 
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The  laws  governing  his  psLV  are  as  follows: 

^•That  after  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  commissioned  oflScers  of  the  line  of  the  Navy  and  of 
the  Medical  and  Pay  Corps  shall  receive  the  same  pay  and 
allowances,  except  forage,  as  are  or  may  be  provided  by  or 
in  pursuance  of  law  for  the  officers  of  corresponding  rank  in 
the  Arniy:  Provided^  That  such  officers  when  on  shore  shall 
receive  the  allowances,  but  fifteen  per  centum  less  pay  than 
when  on  sea  duty."    *    *    *     (Sec.  13,  Navy  personnel  act 
of  March  3,  1899,'  30  Stat.,  1007.) 

'*  I^ovided  furthei^  That  hereafter  the  pay  proper  of  all 
officers  and  enlisted  men  serving  bej^ond  the  limits  of  the 
States  comprising  the  Union,  and  the  territories  of  the  United 
States  contiguous  thereto,  shall  be  increased  ten  per  centum 
for  officei-s  and  twenty  per  centum  for  enlisted  men  over  and 
above  the  rates  of  pay  proper  fixed  by  law  for  time  of  peace, 
and  the  time  of  such  service  shall  be  counted  from  the  date 
of  departure  from  said  States  to  the  date  of  return  thereto." 
(Army  appropriation  act  of  March  2,  1901,  31  Stat.,  903.) 

A  lieutenant-commander  in  the  Navy  corresponds  to  a  major 
in  the  Army,  who  receives  asalarx'^of  $2,500  per  annum,  with 
an  increase  of  10  per  cent  for  each  term  of  five  years'  service, 
not  exceeding  an  increase  in  all  of  40  per  cent  of  the  yearly 
pay  of  his  grade  for  length  of  service.  (Sees.  1261, 1262,  and 
1263,  Revised  Statutes.) 

The  first  question  presented  is  whether  the  act  of  March  3, 
1901,  granting  an  increase  of  10  per  cent  on  the  pay  proper 
of  Army  officers  serving  beyond  the  limits  of  the  United 
States  and  contiguous  territories,  is  extended,  by  virtue  of 
.section  13  of  the  Navy  personnel  act,  to  officers  of  the  Navy 
while  traveling  at  sea  be.yond  such  limits,  and  not  going  to 
or  returning  from  dut}'  at  a  shore  station. 

Immediately  preceding  the  above-quoted  provision  from 
the  act  of  March  3, 1901,  were  appropriations  in  the  following 
language: 

••  For  additional  twenty  per  centum  increase  on  pay  of 
enlisted  men,  two  million  five  hundred  thousand  dollars; 

'•  For  additional  ten  per  centum  increase  on  pay  of  officers 
serving  at  foreign  stations,  five  hundred  thousand  dollars." 

The  provision  relating  to  the  increase  of  10  per  cent 
above  quoted  is  contained  in  a  proviso  attached  to  and  form- 
ing a  part  of  the  above  appropriations.  Provisos  are  con- 
strued with  reference  to  the  principal  provisions  or  sections 
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of  which  they  form  a  part,  and  hence  in  the  case  under  con- 
sideration it  must  refer  primarii}'^  to  service  of  Army  officers 
on  foreign  stations.  The  service  referred  to  in  the  proviso 
described  as  service  ''  beyond  the  limits  of  the  States  com- 
prising the  Union  and  the  Territories  of  the  United  States 
contiguous  thereto "  is  the  same  kind  of  service  for  which 
appropriation  had  been  made  for  10  per  cent  increase — 
that  is,  service  on  "  foreign  stations" — adding  thereto  service 
in  going  to  and  returning  from  such  stations. 

This  conclusion  is  further  strengthened  by  the  words  "and 
the  time  of  such  service  shall  be  counted  from  the  date  of 
departure  from  said  States  to  the  date  of  return  thereto."  If 
It  was  intended  that  the  service  for  which  the  10  per  cent 
increase  in  pay  was  given  should  literally  include  all  service 
beyond  the  limits  prescribed,  this  qualification  was  entirely 
unnecessary,  since,  as  a  physical  fact,  service  upon  the  high 
seas  outside  the  limits  named  fall  clearly  within  the  letter  of 
the  law.  The  purpose,  it  seems  to  me,  was  to  provide  for 
service  at  foreign  stations,  and  the  act  designated  what  should 
be  considered  service  at  foreign  stations  by  saying  in  eflPect 
that  it  should  include  service  in  all  places  outside  of  certain 
well-defined  limits  and  while  going  to  and  returning  from 
such  places.  Congress  evidently  did  not  intend  to  give  this 
increase  for  traveling  on  the  seas,  except  when  traveling  to 
and  from  certain  places  where  the  increase  was  intended  to 
apply.  It  included  service  in  the  places  indicated,  and 
service  for  travel  incidental  to  assignment  to  duty  thereat, 
but  included  no  other  kind  of  travel,  unless  the  travel  was  in 
a  place  that  might,  within  the  meaning  of  the  law,  be  con- 
sidered a  foreign  station. 

The  provision  in  the  naval  appropriation  act  of  March  3, 
1901,  upon  the  subject  of  increase  of  pay  to  naval  officers  for 
service  in  the  island  possessions,  is  significant  in  this  connec- 
tion, and  is,  I  take  it,  in  accord  with  the  above  construction 
of  the  provision  of  the  army  appropriation  act  of  the  same 
date,  which  we  are  considering.  The  naval  appropriation  act 
provides  as  follows  (31  Stat,  1108): 

**  That  officers  of  the  Navy,  and  officers  and  enlisted  men 
of  the  Marine  Corps,  who  have  been  detailed,  or  may  here- 
after be  detailed,  for  shore  duty  in  Alaska,  the  Philippine 
Islands,  Guam,  or  elsewhere  beyond  the  continental  limits 
of  the   United  States,  shall   be  considered  as  having  been 
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detailed  for  ^  shore  duty  beyond  seas,'  and  shall  receive  pay 
accordingly,  ^with  such  additional  pay  as  may  be  provided  by 
law  for  service  in  the  island  possessions  of  the  United  States.^' 

This  act,  passed  upon  the  same  day  as  the  army  appropria- 
tion act,  is  persuasive  as  to  the  construction  of  the  provisions 
of  the  arin^'  law  relating  to  the  10  per  centum  increase  of 
pay  so  far  as  it  relates  to  oflBcers  of  the  Navy,  limiting  it  to 
shore  service. 

This  officer  was  not  on  duty  on  a  foreign  station  when 
ordered  to  proceed  to  the  United  States,  but  was  serving  on 
hoard  a  United  States  vessel,  and  consequently  while  travel- 
ing to  the  United  States  was  not  returning  from  duty  on  a 
foreign  station  within  the  meaning  of  the  law. 

I  am  of  opinion,  therefore,  and  so  decide,  that  Lieutenant- 
Comnaander  Bowyer  is  not'  entitled  to  take  into  account  the  10 
per  centum  increase  of  pay  mentioned  in  the  army  appropria- 
tion act  of  March  3,  1901,  in  computing  his  rate  of  pay  while 
engaged  in  his  journey  to  the  United  States. 

In  answer  to  your  question  as  to  the  method  of  computing 
the  oflScer's  pay,  I  "have  to  say  that  the  increase  for  length  of 
ser\'ice  should  be  computed  upon  the  minimum  pay  of  his 
grade,  deducting  15  per  centum  of  the  sum  total  for  shore 
service.     (5  Comp.  Dec,  962;  6  id.,  130.) 


PAY  OF  REAR-ADMIRAL  OF  THE  NAVY  OF  THE 
NINE  LOWER  NUMBERS. 

Officers  of  the  Navy  advanced  in  numbers  pursuant  to  sections  1506  and 
1507,  Revised  S.tatutes,  for  service  in  the  Spanish  war,  are  carried  as 
additional  to  the  numbers  of  the  grades,  are  advanced  contemporane- 
oufily  with  the  officers  next  alx)ve  them,  and  in  estimating  the  pay  of 
officers  of  that  grade  are  not  counted  in  determining  what  officers  in 
the  f^raude  of  rear-admiral  belong  to  the  nine  lower  numbers. 

{DecUlrm  by  Assistant  Coinptrollet'  Mitchell,  July  J,  1901.) 

Frederick  Rodgers,  rear-admiral  of  the  Navy,  by  his  attor- 
ney, appealed  March  30,  1901,  from  the  action  of  the  Auditor 
for  the  Navy  Department  in  settlement  dated  March  21, 1901. 

He  claimed  the  pay  and  allowances  of  a  major-general  of 
the  Armv  from  February  11  to  March  13,  1901,  as  a  rear- 
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admiral  above  the  nine  lower  numbers  of  that  grade.     The 
Auditor  disallowed  his  claim,  as  follows: 

"Claimant  alleges  that  he  became  a  rear-admiral  of  the 
senior  grade  February  11*  1901,  and  accordingly  claims  the 
pav  of  a  major-general  from  that  date. 

^'The  Bureau  of  Navigation,  under  date  of  March  18, 1901, 
informed  this  office  that  *  ♦  *  ^  there  is  no  prospective 
vacancy  for  Rear- Admiral  Frederick  Rodgers,  IJ.  S.  N.,  in 
the  grade  of  senior  rear-admiral  until  October  9,  1901,  the 
date  of  the  retirement  of  Rear- Admiral  W.  S.  Schley,  U.  S. 
Navy/"* 

Claimant  contends  that  on  February  11, 1901,  appointments 
were  made  of  additional  rear-admirals,  since  which  date  there 
have  been  more  than  nine  of  that  grade  lower  in  number  than 
he,  and  that  since  that  date  he  is  entitled  to  the  pay  and  allow- 
ances of  a  major-general  instead  o'f  those  of  a  brigadier- gen- 
eral, which  he  has  received. 

Section  7  of  the  navy  pei-sonnel  act  of  March  3,  1899  (30 
Stat,  1005),  provides: 

''That  the  active  list  of  the  line  of  the  Navy,  as  constituted 
by  section  one  of  this  act,  shall  be  copiposed  of  eighteen  rear- 
admirals,  ♦  *  *  Pravided,  That  each  rear-admiral  em- 
braced in  the  nine  lower  numbers  of  that  gi'ade  shall  receive 
the  same  pay  and  allowance  as  are  now  allowed  a  brigadier- 
general  of  the  Army." 

Section  1506,  Revised  Statutes,  as  amended  by  the  act  of 
June  17,  1878  (20  Stat.,  144),  provides: 

'*Any  officer  of  the  Navy  may,  by  and  with  the  advice  and 
consent  of  the  Senate,  be  advanced,  not  exceeding  thirty 
numbers  in  rank,  for  eminent  and  conspicuous  conduct  in 
battle  or  extmordinary  heroism;  and  the  rank  of  officers  shall 
not  be  changed  except  in  accordance  with  the  provisions  of 
existing  law,  and  by  and  with  the  advice  and  consent  of  the 
Senate.'" 

Section  1507,  Revised  Statutes,  further  provides: 

''Any  officer  who  is  nominated  to  a  higher  grade  by  the 
provisions  of  the  preceding  section  shall  be  promoted,  not- 
withstanding the  number  of  said  grade  ma}'  be  full;  but  no 
further  promotions  shall  take  place  in  that  gi-ade,  except  for 
like  cause,  until  the  number  is  reduced  to  tnat  provided  bj' 
law.'' 

One  result  of  the  operation  of  the  above  sections  was  that 
the  advancement  of  an  officer  pursuant  to  their  provisions 
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operated  to  delay  promotions  to  the  next  higher  grade  of 
officers  entitled  to  sucb  promotions  in  due  course  until  the 
number  in  such  grade  had  been  reduced  to  the  number  fixed 
bv  law.  It  ^was  doubtless,  for  one  reason,  to  remedy  this 
injustice  to  officei-s  thus  passed  over  that  Congress  enacted 
the  following"  provisions  in  the  naval  appropriation  act  of 
March  3,  1901  (31  Stat,  1108): 

•"That  the  advancement  in  rank  of  oflBcers  of  the  Navy  and 
Marine  Corps,  vehensoever  made,  for  service  rendered  during 
the  war  ^tn  Spain,  pursuant,  respectively,  to  the  provisions 
of  sections  fifteen  hundred  and  six  and  sixteen  hundred  and 
five  of  the  Revised  Statutes,  shall  not  interfere  with  the  regu- 
lar promotion  of  officers  otherwise  entitled  to  promotion,  but 
officers  so  advanced,  b^'  reason  of  war  service,  shall,  after 
thev  are  promoted  to  higher  grades,  be  carried  thereafter  as 
adcfitionai  to  the  numbers  of  each  gi'ade  to  which  they  ma}'^ 
at  any  time  be  promoted;  and  each  such  officer  shall  hereafter 
be  promoted  in  due  course,  contemporaneous!}'  with  and  to 
take  rank  next  after  the  officer  immediately  above  him; 
*  *  *  Provided^  hmvever^  That  no  promotion  shall  be 
nrnde  to  fill  the  vacancy  occasioned  by  the  promotion,  retire- 
ment, death,  resignation,  or  dismissal  of  any  officer  who,  at 
the  time  of  such  promotion,  retirement,  death,  resignation,  or 
dismissal,  is  an  additional  member  of  his  grade  under  the  fore- 
going provisions." 

Rear-Admii"al  Francis  J.  Higginson,  who  is  next  in  number 
above  Rear- Admiral  Rodgers,  had,  before  the  passage  of  the 
act  of  \Iarch  3,  1899,  and  while  a  captain  in  the  Navy,  been 
nominated  by  the  President  for  advancement  in  numbers, 
pui'suant  to  section  1506  of  the  Revised  Statutes,  for  heroic 
and  conspicuous  conduct  in  battle,  so  as  to  place  him  at  the 
head  of  the  list  of  captains.  He  was  then  nominated  for  pro- 
motion to  commodore,  ^^vlce  Commodore  Winfield  S.  Schley, 
advanced  and  promoted,"  to  i*ank  from  August  10, 1898.  The 
Senate  (on  December  14, 1898)  confirmed  Captain  Higginson's 
promotion,  but  took  no  action  upon  the  proposed  advance- 
ment in  numbers,, either  in  his  case  or  that  of  Commodore 
S<-hley.  The  confirmation  of  Captain  Higginson's  promotion 
not  only  made  him  a  conmiodore  from  the  date  of  the  Senate's 
action,  but  in  effect  advanced  Commodore  Schley  so  as  to 
make  a  vacancy  which  the  promotion  operated  to  fill. 

The  language  of  the  nomination  of  Captain  Higginson  by 
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the  President  for  promotion,  and  that  of  his  successor,  is  as 
follows: 

"I  nominate  Capt.  Francis  J.  Higginson  to  be  a  commo- 
dore in  the  Navy  from  the  10th  day  of  August,  1898,  vice 
Commodore  Winfield  S.  Schley,  advanced  and  promoted. 

'^  Commander  Charles  H.  Davis  to  be  a  captain  in  the  Navy 
from  the  10th  da}^  of  August,  1898,  vice  Capt.  Francis  J. 
Higginson,  promoted." 

The  appointment  and  confirmation  of  Commander  Davis  to 
be  a  captain,  vice  Higginson,  promoted,  was  regular  and  in 
due  course. 

On  February  26,  1901,  Captains  Robley  D.  Evans  and 
Henry  G.  Taylor  were  confirmed  by  the  Senate  for  advance- 
ment in  numbers  and  promotion  to  rear-admiral,  pursuant  to 
section  1506,  Revised  Statutes,  for  service  in  the  Spanish  war, 
to  take  rank  from  February  11, 1901.  Said  advancement  and 
promotion  became  effective  and  complete  only  from  the  date 
of  the  action  of  the  Senate  thereon  (17  Op.  Att.  Gen.,  76; 
Young  V.  United  States^  19  Ct.  CI.,  145).  The  grade  of  rear- 
admiral  has  since  been  further  increased  from  March  3,  1901, 
by  the  promotion  thereto  of  Captain  E.  M.  Shepherd  to  fill  a 
vacancy  which  the  Department  decided  was  caused  by  the 
above-quoted  provision  of  the  naval  appropriation  act  of  that 
date  in  making  Rear- Admiral  Higginson  additional  to  the 
number  of  that  grade.  This  promotion  has  not  been  sub- 
mitted to  the  Senate. 

I  do  not  concur  in  the  Department's  opinion  that  the  eflFect 
of  the  proceedings  relating  to  the  promotion  of  Rear-Admiral 
Higginson  was  to  confirm  his  advancement  in  numbers  in  his 
grade  of  captain  for  heroic  and  conspicuous  conduct  in  battle, 
and  thus  to  constitute  him  an  additional  rear-admiral  under 
the  act  of  March  3,  1901.  He  was  nominated  for  advance- 
ment in  numbers  under  section  1506,  Revised  Statutes,  but 
this  proposed  advancement  was  not  confirmed.  He  was  after- 
wards nominated  and  confirmed  simply  to  be  a  commodore, 
^^vice  Commodore  Winfield  S.  Schley,  Advanced. and  pro- 
moted,'' and  not  nominated  for  advancement  and  promotion 
pursuant  to  section  1506,  Revised  Statutes.  Hi$  nomination, 
which  was  confirmed  by  the  Senate,  was  not  for  advancement 
and  promotion  under  section  1506,  Revised  Statutes.  His 
successor  in  the  grade  of  captain  was  also  nominated  and  con- 
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firmed  to    be  a  captain, ''•'y/4*<^  Capt.  Francis  J.  Higginson, 
promoted.'-      There  is  nothing  in  all  this  to  indicate  a  pui'pose 
on  the  part  of  the  Senate  to  approve  the  conclusion  of  the 
President  that  Captain  Higginson  should  be  advanced  in  num- 
bers for  heroic  and  conspicuous  conduct  in  battle,  except  the 
bare  circumstance  that  he  was  taken  up  for  promotion  out  of 
his  order  as  any  other  oflBcer  of  that  grade  might  have  been 
taken  up  and  promoted.     That  he  was  promoted  out  of  his 
order  might  or  might  not  have  been  known  to  the  majority 
of  the  Senators,  but  considering  that  the  Senate  had  before  it 
a  definite  proposition  to  advance  him  in  numbers,  it  seems 
most  natural  that  it  should  have  expressed  its  approval  of 
that  advancement  in  the  usual  way,  and  not  inferentially  and 
doubtfully,  by  confimiing  the  officer  for  promotion  out  of  his 
order.     Rear- Admiral  Higginson  was  not,  in  my  opinion,  one 
of  those  officers  advanced  in  numbers  pursuant  to  section  1506, 
Bevised  Statutes,  for  service  in  the  Spanish  war.     He,  there- 
fore, does  not  come  within  that  class  of  officers  mentioned  in 
the  act  of  March  3, 1901,  and  is  not  to  be  carried  as  additional 
to  the  number  of  the  grade  of  rear-admiral,  but  constitutes 
one  of  the  regular  number  of  18  rear-admirals  provided  for 
by  law  and  is  in  line  immediately  above  the  claimant.     The 
promotion    of  Captain   Shepherd   to   be   rear-admiral    was 
unauthorized,  as  no  vacancy  existed  to  which  he  could  have 
been  promoted  on  March  3,  1901. 

Rear- Admirals  Evans  and  Taylor  are,  under  the* law,  not  to 
be  treated  as  occupying  numbers  among  the  18  rear-admirals 
allowed  for  the  grade,  but  are  to  be  carried  as  additional  to 
the  numbers  of  that  grade.  Section  7  of  the  act  of  March  3, 
18P9,  supra^  fixing  the  pay  of  the  9  lower  numbers  of  the 
grade  of  rear-admiral  at  the  same  rate  as  that  received  by  a 
brigadier-general  of  the  Army,  had  particular  reference  to 
the  9  lower  numbers  of  the  18  provided  for  in  that  act,  and 
the  addition  to  the  grade  of  rear-admirals  by  reason  of  advance- 
ment under  section  1506,  Revised  Statutes,  for  service  in  the 
Spanish  war  does  not  advance  the  officers  in  that  grade  in 
numbers  so  as  to  affect  their  pay. 

It  is  my  opinion,  therefore,  and  I  so  decide,  that  Rear- 
Admiral  Rodgers  did  not  succeed  to  the  number  occupied  by 
Bear- Admiral  Higginson  upon  the  passage  of  the  act  of  March 
3,  1901,  and  was  not  advanced  in  numbers  by  the  addition  to 
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that  grade  of  Rear- Admirals  Evans  and  Taylor,  and  that  he  is 
still  in  the  9  lower  numbers  of  his  gi^ade  as  constituted  by 
section  7  of  the  act  of  March  3,  1899.  It  follows  that  he  is 
entitled  for  sea  service  only  to  the  pay  of  a  brigadier-general 
of  the  Army. 

The  action  of  the  Auditor  is  aflSrmed,  and  all  papers  will  be 
returned  to  the  Auditor. 


REFUNDMENT  OF  DUTIES  ON  SUGARS  BROUGHT 
INTO  NEW  YORK  FROM  PORTO  RICO. 

The  Government  having  exacted  on  sugars  brought  into  New  York  from 
Porto  Rico  the  duties  imposed  by  law  on  imported  sugars,  is  estopped 
from  denying  that  the  sugars  w^ere  imported. 

Under  the  act  of  March  3,  1875,  which  authorizes  the  Secretary  of  the 
Treasury  to  refund,  in  accordance  with  a  judgment  of  a  circuit  or  dis- 
trict court,  moneys  collected  in  accordance  with  a  decision,  ruling,  or 
direction  previously  given  by  him,  he  is  authorized  to  refund  moneys 
erroneously  collected  by  his  direction  as  duties  on  sugars  brought  into 
New  York  from  Porto  Rico  between  April  10,  1899,  and  May  1,  1900. 

( Comptroller  Tra/^eioell  to  the  Secretary  of  the  Treasury,  July 

8, 1901.) 

I  am  in  receipt  of  3^our  communication  of  the  24th  ultimo, 
in  which  you  inclose  the  claim  of  A.  S.  Lascelles  &  Co.  for 
the  refund  of  moneys  paid  by  them  to  the  collector  of  cus- 
toms at  the  port  of  New  York  on  certain  sugars  which  had 
been  brought  into  said  port  by  said  Lascelles  &  Co.  from 
Porto  Rico  between  the  date  of  the  taking  effect  of  the  treaty 
of  Paris  and  the  going  into  effect  of  the  Foraker  act,  viz,  from 
the  11th  day  of  April,  1899,  to  May  1,  1900. 

It  appears  from  your  communication  that  these  moneys 
were  exacted  by  said  collector  from  said  Lascelles  &  Co.  as 
duties  alleged  to  be  due  on  said  sugars  as  imported  merchan- 
dise, and  that  said  Lascelles  &  Co.  paid  the  said  duties  under 
formal  protest. 

You  further  state  that  while  claimants  have  brought  no  suit 
for  the  recovery  of  these  moneys,  yet  the  Board  of  General 
Appraisers  at  New  York,  under  instructions  of  your  Depart- 
ment, have  returned  the  protests  and  other  papers  to  the  col- 
lector of  customs  for  the  port  of  New  York. 
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You  further  state  that  it  has  been  shown  to  your  satisfaction 
that— 

^*  these  moneys  were  exacted  under  color  of  the  tariflF  act  by 
the  collector,  and  by  him  paid  into  the  Treasury," 

and  tliat  the  amount  of  the  duties  thus  illegally  exacted  has 
been  ascertained  to  your  satisfaction  by  certified  statements 
signed  by  the  collector,  which  you  transmit. 

These  statements  set  forth  the  various  importations  of  the 
sugars  and  the  duties  paid  thereon,  together  with  a  certifi- 
cate, under  date  of  June  11,  1901,  of  the  special  deputy 
collector  of  customs. 

You  assume  that  under  the  recent  decision  of  the  Supreme 
Court  in  De  Lima  et  al  v.  Bldmdl  no  duties  were  in  point  of 
fact  due  or  payable  upon  said  sugars,  inasmuch  as  such  sugars 
were  not  imported  from  a  foreign  country  in  the  sense  of 
Porto  Rico  being  a  foreign  country  to  the  United  States,  as 
r^^rds  our  revenue  laws. 

Under  these  facts  you  request  my  decision  whether  you  are 
authorized,  under  section  24  of  the  customs  administrative 
act  of  June  10, 1890  (26. Stat.,  140),  or  under  any  other  statute 
of  the  United  States,  to  refund  the  amount  of  these  duties  to 
these  claimants. 

You  derive  your  sole  authority  to  make  refundments  by 
force  of  statutory  provisions.  In  the  absence  of  such  statu- 
tory provisions,  however  equitable  the  appeal  may  be  to  you 
to  refund  moneys  wrongfully  collected  and  taken  from  claim- 
ants by  collectors  of  ports,  you  are  helpless  to  give  them 
relief. 

ilany  and  various  acts  of  Congress  have  been  passed  at 
different  periods  in  the  history  of  the  Government  authoriz- 
ing the  Secretary  of  the  Treasury  to  make  refundments  of 
duties  illegally  exacted  or  where  the  amounts  exacted  and 
paid  were  excessive  in  amount.  The  purposes  of  these  stat- 
utes were  all  remedial,  and  when  any.of  them  have  been  before 
the  courts  or  Attorney-General  for  interpretation  they  have 
been  g-iven  such  liberal  construction  as  would  accomplish  the 
main  purposes  of  their  enactment,  viz,  to  refund  the  moneys 
illegally  exacted  of  persons  by  the  customs  officials  of  the 
United  States,  provided  such  persons  had  not  acquiesced  in 
.-'uch  illegal  exactions  by  failing  to  protest  or  in  the  doing  of 
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any  other  thing  commanded  by  the  law  regulating  refunds  as 
a  condition  precedent  to  such  a  refund. 

The  Attorney -General,  under  date  of  October  24,  1874  (14 
Op.  Att.  Gen. ,  471),  in  a  communication  to  the  Secretary  of  the 
Treasury  construing  section  3012^,  Revised  Statutes,  in  a  case 
where  the  collector  of  customs  had  exacted  tonnage  duties  of 
a  Swedish-Norwegian  steamer  in  violation  of  a  treaty  right, 
in  other  words,  in  violation  of  law,  where  no  tonnage  duties 
were  payable  at  all,  said: 

*'It  resultd  from  what  has  been  said  that  the  moneys  which 
have  been  paid  for  duties  of  '  tonnage,  anchorage,  buoys,  and 
light-houses'  by  the  'Norse-American  line'  of  steamers  to  the 
customs  officers  of  the  United  States  have  been  exacted  con- 
trary to  the  stipulations  of  the  treaties  above  set  forth — con- 
trary, therefore,  to  law.  The  amounts  in  the  Treasury  so 
collected  are  not  the  moneys  of  the  United  States,  but  belone 
to  the  owners  of  the  said  line  of  steamers.  It  is  money  had 
and  received  to  their  use,  and  they  are  entitled  to  have  it 
refunded  to  them. 

"I  pass  now  to  the  second  inquiry.  Section  3012i  of  the 
Revised  Statutes  provides,  in  substance,  that  when,  to  the 
satisfaction  of  the  Secretary  of  the  Treasury,  it  shall  appear 
that  more  money  has  been  paid  to  the  customs  officers  of  the 
Government  than  the  law  requires  for  duties,  or  other  mon- 
eys, and  protest  and  appeal  to  the  Secretary  has  been  made 
as  required  by  law,  he  may  refund  the  overplus,  &c. 

"Tue  facts  of  the  case  under  consideration,  in  respect  to 
overpayment,  not  only  answer  to  the  conditions  set  forth  in 
the  law,  but  go  far  beyond  them.  The  language  of  the  law 
implies  that  money  is  due  to  the  Government  in  the  case  pro- 
vided for,  and  that  there  is  an  overpayment.  Here  nothing 
was  due.  But  I  think  the  plain  intent  of  the  law  is,  that 
whenever  money  has  been  collected  by  the  customs  officers  of 
the  Government  that  does  not  by  law  belong  to  it,  and  the 
appeal  required  by  the  statute  has  been  made  to  the  Secre- 
tary, he  shall  refund  to  the  party  whose  money  has  been 
taken  without  warrant  of  law.  It  would  be  monstrous  to 
hold  that  the  Secretary  may  make  restitution  when  a  part 
only  was  unlawfully  received,  but  can  not  where  the  whole 
was  exacted  against  law." 

Again,  on  May  29, 1878,  the  Attorney-General,  in  a  conunu- 
nication  to  the  Secretary  of  the  Treasury  (16  Op.  Att.  Gen., 
20),  in  construing  the  act  of  March  3,  1875  (chapter  136),  with 
reference  to  a  decision  of  the  Supreme  Court,  and  as  to 
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whether  the  Secretary  was  limited  to  the  articles  specifically 
embraced  in  such  decision,  said: 

**1  have  to  say  that  in  my  opinion  you  are  not  limited  to 
such  articles  only  as  are  speciticalh^  embraced  in  the  above- 
named  cases,  but  may  properly  extend  your  oflScial  action,  as 
regards  both  the  refunding  of  duties  already  paid  and  the 
reversing  of  rulings  heretoK)re  made  in  your  Department,  to 
all  articles  within  the  jxrinciple  governing  the  above  case, 
'irherever  the  same  is  plainly  in  point, 

"'  It  seems  to  me  that  this  is  a  correct  general  rule  of  action 
under  such  circumstances." 

In  the  case  of  De  Lima  v.  Bidwell^  decided  by  the  Supreme 
Court  May  27,  1901,  being  the  identical  case  which  deter- 
mined that  Porto  Rico  was  not  a  foreign  country  to  the 
United  States  in  the  sense  of  our  revenue  laws,  and  that 
goods  imported,  or,  more  accurately  speaking,  brought  from 
Porto  Rico  into  the  United  States,  during  the  period  hereto- 
fore mentioned,  were  not  imported  within  the  meaning  of  our 
tariff  laws,  the  court  said: 

•'Conceding,  then,  that  section  3011,  Revised  Statutes,  has 
been  repealed,  and  that  no  remedy  exists  under  the  customs 
administrative  act,  does  it  follow  that  no  action  whatever  will 
lie  {  If  there  be  an  admitted  wrong,  the  courts  will  look  far 
to  supply  an  adequate  remedy." 

Is  it  saying  too  much,  in  view  of  this  language  of  the 
Supreme  Court  and  the  liberal  interpretation  given  to  the 
several  acts  of  Congress  providing  for  refundments  as  before 
mentioned,  to  say  that  where  it  is  admitted  that  the  Govern- 
ment, through  its  legally  appointed  collector,  in  a  recognized 
collection  district  of  the  United  States,  presumably  under 
your  instruction  and  direction,  for  I  can  not  conceive  that  the 
collector  acted  on  his  own  responsibility  in  exacting  these 
duties,  and  where  the  duties  so  collected  were  covered  into 
the  Treasury  of  the  United  States  and  were  exacted  as  import 
duties,  1  will  not  hunt  for  purely  technical  reasons  upon  which 
to  base  a  decision  that  you  are  not  authorized  to  make  a 
refund  in  such  case?  I  do  not  understand  that  the  Supreme 
Court  meant  or  had  in  mind  your  authority  to  refund  when 
il  used  the  language  just  quoted.  Reading  back  in  such  deci- 
sion, it  is  seen  what  the  court  really  meant  when  it  used 
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the  language  sujyf'a^  **No  remedy  exists  under  the  customs 
administrative  act:" 

''The  effect  of  the  customs  administrative  act  was  consid- 
ered by  this  court  in  re  Fassett  (142  U.  S.,  479),  in  which  we 
held  that  the  decision  of  the  collector  that  a  yacht  was  an 
imported  article  might  be  reviewed  on  a  libel  for  possession 
filed  by  the  owner,  notwithstanding  the  customs  administra- 
tive act.  It  was  held  that  the  review  of  the  decision  of  the 
Board  of  General  Appraisers,  provided  for  by  section  15  of 
that  act,  was  limitecl  to  decisions  of  the  board  'as  to  the 
construction  of  the  law  and  the  facts  respecting  the  classifica- 
tion' of  imported  merchandise  *and  the  rate  of  dut}'  imposed 
thereon  under  such  classification,' and  that  it  did  not  bring  up 
for  review  the  question  whether  an  article  be  imported  mer- 
chandise or  not;  nor,  under  section  15,  is  the  ascertainment  of 
that  fact  such  a  decision  as  is  provided  for.  Said  Mr.  Justice 
Blatchford:    *Nor  can  the  court  of   review  pass  upon  any 

Question  which  the  collector  had  not  original  authority  to 
etermine.  The  collector  had  no  authority  to  make  any  de- 
termination regarding  any  article  which  is  not  imported  "mer- 
chandise; and  if  the  vessel  in  question  here  is  not  imported 
merchandise  the  court  of  review  would  have  no  jurisdiction 
to  determine  any  matter  regarding  that  question,  and  could 
not  determine  the  very  fact  which  is  in  issue  under  the  libel  in 
the  district  court  on  which  the  rights  of  the  libellant  depend. 
Under  the  customs  administrative  act  the  libellant,  in  order 
to  have  the  benefit  of  the  proceedings  thereunder,  must  con- 
cede that  the  vessel  is  imported  merchandise,  which  is  the 
very  question  put  in  contention  under  the  libel,  and  must 
make  entry  of  her  as  imported  merchandise,  with  an  invoice 
and  consular  certificate  to  that  eflect.'  It  was  held  that  the 
libel  was  properly  tiled." 

This  is  far  from  holding  that  you  may  or  may  not  make  a 
refundment  in  such  case  as  the  present.  The  entire  purpose 
of  this  argument  is  to  show  that  a  person  of  whom  a  duty  is 
exacted  as  import  dut\'  by  a  collector  of  customs,  when  in 
fact  the  goods  are  not  imported  or  importable,  can  not  get 
this  question  before  the  courts  for  review  by  a  proceeding 
under  the  customs  administrative  act  of  June  10,  1890,  for 
the  reasons  therein  stated,  and  very  correctly  stated. 

The  Supreme  Court  was  arguing  the  question  of  its  juris- 
diction and  the  right  of  the  appellee  to  maintain  an  action  in 
court  to  recover  these  duties  illegalh^  exacted,  and  not  the 
question  of  refundment. 

If  it  had  been  intended  by  the  court  to  hold  anything  more 
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than  that  under  the  customs  administrative  act  of  Jane  10, 
18W,  the  claimant  on  a  nonimportable  article  could  not  get 
that  question  before  the  court  by  an  appeal  from  the  action  of 
the  appraisers  in  such  a  case,  it  is  sti*angc  that  the  refund- 
ment act  of  March  3,  1875  (18  Stat.,  469),  was  not  adverted  to 
hy  the  court.     The  act  provides: 

'*  That  no  moneys  collected  as  duties  on  imports  in  accord- 
ance with  any  decision,  ruling,  or  direction  previously  made  or 
^ven  by  the  Secretary  of  the  Treasury  shall,  except  as  here- 
inafter provided,  be  refunded  or  repaid,"  etc. 

Without  quoting  this  act  in  full,  I  will  state  an  analysis  of 
its  provisions: 

It  empowers  the  Secretary  of  the  Treasury  to  refund  duties: 

1.  Under  a  judgment  of  a  circuit  or  district  court — 
(a)  collected  in  accordance  with  any 
(1^  decision,  or  ) 

(2)  ruling,  or     >■  previously  made  by  him;  or 

(3)  direction      j 

2-   Under  a  special  appropriation;  or 

3.   Where  collected  under  an  erroneous  view  of  facts. 

It  Is  .suflScient  to  comply  with  the  very  letter  of  this  law, 
that  the  duties  be  collected  as  import  duties.  These  duties 
were  so  collected,  whether  in  truth  or  in  fact  they  were  import 
duties  or  these  sugars  were  imported  articles,  and,  as  before 
stated,  under  your  directions. 

At  the  time  of  their  exaction  as  import  duties  it  was  claimed 
by  the  Government  in  good  faith  that  these  sugars  were 
imported  merchandise  and  subject  to  duties  as  such.  This 
contention  was  denied  by  the  claipiants,  and  they  paid  these 
duties,  protesting  that  their  exaction  was  illegal.  Does  it  now 
lie  in  the  mouth  ot  the  Government,  after  its  contention  then 
made  and  under  which  it  exacted  these  duties,  to  say  to  these 
claimants:  I  admit  I  was  mistaken,  but  because  I  was  wrong 
and  3'ou  were  right  1  will  now  insist  that  I  will  not  right  the 
wrong  thus  perpetrated  on  you,  because  you  paid  these  duties 
on  nonimportable  articles  upon  which  1  had  no  right  to  exact 
import  duties?  The  law  of  refund  only  applies  to  duties  paid 
on  imports.  These  duties  not  having  been  paid  on  imported 
goods,  you  are  without  the  benefit  of  the  remedy  provided  for 
refund  where  duties  are  wrongfully  exacted  on  imported 
articles. 

This  is  the  reasoning  of  dishonesty.     The  Government,  in 

24iMl — Vol.  8 2 
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SO  far  as  it  is  concerned,  fixed  the  status  of  impoiled  goods 
on  these  sugars,  and  should  not  be  heard  to  say  that  they 
are  not  imported  goods.  In  the  same  transaction  it  should  not 
first  blow  hot  and  then  cold.  The  Government  first  impressed 
the  character  of  imported  articles  on  these  sugars  for  its  own 
advantage,  and  it  is,  and  should  be,  forever  estopped  from 
contending  to  the  contrary. 

Whatever  maj^  be  the  ultimate  fact  as  to  their  being 
imported  articles,  this  would  be  the  law  as  applied  between 
individuals,  and  I  see  no  reason  why  it  should  nofapply  to 
the  Government  as  well  as  to  individuals.  The  Government 
should  not  be  permitted  to  wrong  a  citizen  any  more  than  a 
citizen  should  be  permitted  to  wrong  the  Government.  Each 
when  dealing  with  the  other  should  not  be  permitted  to  take 
advantage  of  his  own  wrong. 

If  the  act  of  1875  is  in  force  and  operative,  then,  in  my 
judgment,  j-ou  are  authorized  to  make  the  refund  requested  if 
you  are  of  the  opinion  that  such  duties  have  been  assessed 
and  collected  under  the  erroneous  view  that  such  sugars  so 
brought  from  Porto  Rico  were  imported  articles,  after  you 
have  ordered  and  had  a  reexamination  and  reliquidation  in 
such  case,  and  provided  further  that  the  claimant  has  satisfied 
existing  law  as  to  protest  and  appeal.  The  appeal  provided 
for  at  the  time  of  the  passage  of  said  act  of  1875  was  that 
provided  in  section  2931,  wherein  it  was  provided  that  within 
thirty  days  after  liquidation  by  the  collector  such  claimant,  if 
dissatisfied  therewith,  should  appeal  to  the  Secretary  of  the 
Treasury.  But  such  section  2931  was  specificall}^  repealed  by 
the  customs  administrative  act  of  1890.  It  is  nowhere  pro- 
vided in  said  act  as  a  condition  precedent  to  a  refundment 
that  any  appeal  shall  be  made  to  the  Secretary  of  the  Treasury. 

The  customs  administrative  act,  supi^a^  is,  according  to  its 
title,  an  act  to  simplify  the  laws  in  relation  to  the  collection 
of  the  revenues.  Section  24  thereof,  the  section  of  the  act 
which  makes  provision  for  refundments  by  you,  reads: 

''That  whenever  it  shall  be  shown  to  the  satisfaction  of  the 
Secretary  of  the  Treasury  that,  in  any  case  of  unascertained 
or  estimated  duties,  or  payments  made  upon  appeal,  more 
money  has  been  paid  to  or  deposited  with  a  collector  of  cus- 
toms than,  as  has  been  ascertained  by  finalliquidation  thereof, 
the  law  required  to  be  paid  or  deposited,  the  Secretary  of  the 
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Treasury   shall  direct  the  Treasurer  to  refund  and  pay  the 
same  out  of  any  money  in  the  Treasury  not  otherwise  appro- 
priated.    The  necessary  moneys  therefor  are  hereby  appro- 
priated, and  this  appropriation  shall  be  deemed  a  permanent, 
indefinite  appropriation;  and  the  Secretary  of  the  Treasury  is 
hereby  authorized  to  correct  manifest  clerical  errors  in  any 
entry  or  liquidation  for  or  against  the  United  States,  at  any 
time  within  one  year  of  the  date  of  such  entry,  but  not  after- 
wards: Provided^  That  the  Secretary  of  the  1" reasuiy  shall  in 
his  annual  report  to  Congress  give  a  detailed  statement  of  the 
various  sums  of  money  refunded  under  the  provisions  of  this 
act,  or  of  any  other  act  of  Congress  relating  to  the  revenue, 
together  wit6  copies  of  the  rulings  under  wnich  repayments 
were  made." 

This  section  authorizes  you  to  refund  duties — 

(a)  Unascertained,  or  ) 

ft>)  Estimated,  or  >  where — 

(a-b)  Payments  made  on  appeal ) 

(1)  raid  or      \  in  excess  of  amount  ascertained    by 

(2)  Deposited  j  final  liquidation. 

The  Secretary  of  the  Treasur}-  may  correct  manifest  clerical 
errors — 

I  am  of  opinion  that  the  duties  sought  to  be  refunded  can 
not  properly  be  said  to  come  within  the  purview  of  this  latter 
act*  however  liberally  we  may  construe  its  provisions. 

It  provides,  as  above  indicated,  that  you  may  refund  unas- 
certained or  estimated  duties  on  injports  or  upon  payments 
made  on  appeal.  Evidently  the  appeal  referred  to  is  the 
appeal  provided  from  the  Board  of  General  Appraisers,  but 
we  have  already  seen  that  the  board  of  appi*aisers  could  not 
consider  or  detennine  the  question  whether  an  article  was  an 
import:  hence  there  can  not  possibly  be  an  appeal  to  the 
courts  from  a  matter  which  could  not  be  considered. 

The  duties  exacted  in  this  case  can  not  be  said  to  be  unas- 
certained or  estimated,  as  these  two  matters  evidently  refer 
to  amounts  depending  upon  classification  or  value.  Neither 
can  we  say  the  duty  exacted  in  this  case  as  an  import  duty 
was  a  duty  paid  or  deposited  in  excess  of  amount  ascertained 
by  final  liquidation,  for  the  final  liquidation  referred  to  is  the 
liquidation  provided  by  the  cognate  sections  14  and  15  of  this 
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act,  and  necessarily  refers  to  liquidation  made  in  consequence 
of  an  appeal  to  the  board  of  appraisers,  a«  provided  by  the  act, 
and  over  a  matter  of  which  said  board  had  jurisdiction. 

Your  power  to  refund  depends  upon  the  fact  as  to  whether 
the  act  of  1876,  supra^  is  in  force.  If  repealed  by  the  act  of 
June  10,  1890,  supra^  you  do  not  have  such  power;  if  not, 
then  you  do  have  the  power  under  the  restrictions  herein  set 
forth. 

In  a  recent  decision  rendered  by  me  on  a  question  of  your 
power  to  refund  duties  collected  by  an  army  oflScer  in  Porto 
Rico  during  the  same  period  of  time  as  in  this  case  on  goods 
imported  into  Porto  Rico  from  the  United  States,  I  said  that 
this  act  of  1875  was  obsolete.  It  is  not  material  to  said  deci- 
sion whether  this  was  a  correct  statement  or  otherwise,  for 
the  said  decision  turned  upon  the  fact  that  the  duties  in  that 
case  were  not  exacted  by  a  collection  of  customs  of  the  United 
States  within  a  regularly  constituted  customs  district  of  the 
United  States,  nor  under  the  color  of  any  tariff  act  of  the 
United  States,  but  were  collected  under  a  military  order,  and 
the  moneys  so  collected  never  went  into  the  Treasury  of  the 
United  States.  The  facto  in  that  case  are  clearly  distinguish- 
able from  those  in  this  case.  As  said  in  that  case.  Congress 
never  had  it  in  mind  when  legislating  on  the  question  of 
refundment  that  the  condition  of  affairs  shown  in  that  ease 
might  arise.  Its  legislation  was  confined  to  duties  collected 
by  collectors  of  customs  in  regular  customs  districts  and  con- 
cerning moneys  that  went  into  the  United  States  Treasury. 

I  adhere  to  the  decision  therein  made,  regardless  of  the  fact 
whether  said  act  of  1875  is  or  is  not  in  force  and  operative. 

On  a  careful  reconsideration  of  whether  this  act  was  repealed 
by  implication  by  the  customs  administrative  act  of  June  10, 
1890,  mipra^  I  am  led  to  conclude  that  it  was  not  repealed,  for 
the  reasons  following: 

1.  This  act,  by  section  29  thereof,  in  specific  terms  repeals 
sections  2931,  2932,  3011,  3012,  3012i,  and  3013,  and  various 
other  sections  of  the  Revised  Statutes,  and  other  acts  of  Con- 
gress relating  to  the  tariff  laws  passed  subsequent  to  the 
revision  of  the  statutes,  and  omits  from  the  repealing  section 
the  act  of  1875. 

2.  By  the  terms  of  said  section  29,  supra^  it  is  provided  that 
all  other  acts  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed. 
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3.  The  act  of  1875  was  restrictive  as  to  other  laws,  but  is 
not  inconsistent  with  the  sections  of  said  act  of  June  10, 1890, 
^upra^  as  it  relates  to  refundments.  It  relates  to  a  class  of 
refundments  not  embraced  in  said  last-mentioned  section. 

4r.  That  by  the  act  of  June  10,  1890,  you  are  requii*ed  to 
report  to  Congress  a  statement  of  all  moneys  refunded  under 
that  or  any  other  act  of  Congress.  If  the  act  of  1875  is  not 
in  force,  then  this  language  is  senseless,  as  there  would  be  no 
act  of  Congress  authorizing  a  refund  except  the  said  customs 
administrative  act  of  June  10,  1890. 

5.  The  Treasury  Department  has  continuously  held  since 
the  passage  of  the  act  of  June  10,  1890,  that  the  act  of  1875 
was  in  force  and  effect,  and  has  been  continuously  making 
refundments  thereunder. 


ATTORNEYS'  FEES  DUE  UPON  THE  DEATH  OF  THE 

CLAIMANT. 

IJ^here  attorneys  had  prosecuted  a  claim  until  it  was  allowed,  their  failure 
to  take  further  action  in  the  case  upon  notice  of  the  death  of  the 
claimant  does  not  defeat  their  right  to  the  fee  to  which,  under  the 
practice  then  existing,  they  were  entitled. 

{Deei4fian  hy  Comptroller  Traceioell^  July  <9,  1901,) 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  appealed 
June  27,  1901,  from  the  action  of  the  Auditor  for  the  War 
Department  in  refusing  them  recognition  as  attorneys  entitled 
to  a  fee  in  the  settlement  of  the  claim  in  the  case  of  Jacob 
Kauffman,  late  sergeant,  Company  E^  One  hundred  and  four- 
teenth Regiment  Penns)'lvania  Infantry,  who  served  as  a 
veteran  volunteer  from  August  7, 1862,  to  May  29, 1865,  when 
he  was  discharged  by  reason  of  the  close  of  the  war. 

On  February  28,  1898,  said  Jacob  Kauffman  filed  in  the 
office  of  the  Auditor  for  the  War  Department,  through  his 
attorneys,  Milo  B.  Stevens  &  Co.,  an  application  for  pay, 
bounty,  and  other  allowances.  On  March  18,  1898,  in  reply 
to  the  Auditor's  letter  of  March  14,  1898,  said  attorneys  filed 
claimant's  statement  as  to  prior  service  and  loss  of  discharge 
certificate.  It  does  not  appear  that  said  attorneys  performed 
any  other  work  in  the  case. 
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Jacob  Kauffman  died  December  20, 1898.  Without  knowl- 
edge of  the  death  of  said  Kauffman,  the  Auditor,  on  June  5, 
1900,  made  a  settlement  in  which  he  allowed  $200.92  (being 
92  cents  for  pay  and  clothing  money  and  $200  for  veteran 
bounty)  and  directed  payment  as  follows: 

One  hundred  and  eighty  dollars  and  eighty-seven  cents  to 
said  Jacob  Kauffman  and  $20.05  as  fee  to  said  attorneys. 

Notifications  of  allowance  were  sent  June  5,  1900,  and  the 
certificate  was  then  sent  to  the  Paymaster-General  of  the 
Army  for  payment.  The  latter,  on  June  14,  1900,  was 
informed  by  the  postmaster  at  Bismarck,  Pa.,  that  Jacob 
Kauffman  died  December  20,  1898.  The  certificate  was 
returned  June  16,  1900,  to  the  Auditor,  who  sent  to  said 
attorneys,  June  19,  1900,  a  letter  worded  in  part  as  follows: 

''I  have  to  advise  you  that  this  office  has  been  informed 

that  the  soldier  died  December  20,  1898.  If  a  claim  is  to  be 

presented  by  soldier's  relatives,  it  should  be  done  at  an  early 
date  or  the  certificate  will  be  canceled." 

No  reply  to  said  letter  having  been  received  by  the  Auditor, 
he  transmitted  to  the  children  of  the  deceased  soldier  a  blank 
application  for  pay  and  bounty,  with  instructions  to  them  to 
complete  it  and  return  it  to  his  office.  Without  the  interven- 
tion of  any  attorne}',  said  children  filed  the  evidence  required 
to  complete  their  claim. 

On  July  30,  1900,  the  Auditor  amended  the  certificate  so 
as  to  authorize  payment  of  the  entire  amount  of  $200.92,  in 
equal  shares,  to  the  children  of  the  deceased  soldier,  and  added 
the  remark: 

'*No  attorneys'  fee  allowed,  as  attorneys  appear  to  have 
neglected  the  case.  Soldier  died  in  December,  1898,  and 
attorneys  have  never  notified  this  office  of  his  death  or  taken 
any  action  in  the  case  since  that  time." 

Milo  B.  Stevens  &  Co.,  in  their  appeal,  stated: 

''By  the  above-described  certificate  we  are  entitled  to  a  fee 
of  $20.05.  Before  payment  thereof  the  soldier  died  and  the 
Auditor  has  refused  payment  of  our  fee  on  that  ground.  It 
is  submitted  that  the  action  is  an  error  under  your  decision  of 
recent  date  in  the  appealed  case  of  Harry  Johnson,  U.  S.  Navy. 
By  said  decision  it  is  held  that — 

"  'As  between  the  attorneys  and  the  United  States,  when- 
ever an  amount  is  found  due  and  payable  to  a  claimant  and  an 
attorney's  fee  is  taxed,  the  Unitea  States  becomes  the  debtor 
and  the  attornev  the  creditor  to  the  amount  of  the  fee.' 
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"^'Ouv  contention  in  the  case  of  Johnson  was  that  in  the 
payment  of  a  fee  the  Government  acted  as  the  agent  of  the 
eWiniant.      But  this  contention  was  denied  and  it  was  held 
that  the  Government  did  not  act  as  the  agent  of  the  claimant, 
but  became  the  principal  debtor.     If  this  decision  be  correct, 
it  is  submitted  tnat  the  payment  of  our  fee  in  the  case  at  bar 
is  in  no  manner  dependent  upon  the  payment  to  the  soldier, 
and  therefore  that  the  fee  should  have  been  paid  us,  irrespec- 
tive of  whether  the  soldier  has  or  has  not  been  paid.     If  the 
Government  becomes  the  principal  debtor  it  is  an  uncondi- 
tional indebtedness.     Since,  in  the  decision  cited,  it  was  held 
that  the  United  States  does  not  act  as  the  agent  of  the  claim- 
ant, it  is  believed  that  our  fee  in  the  case  at  bar  must  be  paid 
under  the  certificate,  irrespective  of  the  claimant  and  of  pay- 
ment to  him." 

I  am  unable  to  see  wherein  Milo  B.  Stevens  &  Co.,  attor- 
neys for  the  original  claimant,  neglected  the  case  as  stated  by 
the  Auditor.  They  prosecuted  the  claim  of  their  client  so 
succetesfuUy  that  an  allowance  was  made  in  his  behalf  for 
$200.92,  and  under  the  practice  of  the  Treasury  Department 
the  said  attorneys  were  entitled  to  120.05  thereof  as  attorneys' 
fees. 

It  is  not  contended  that  the  death  of  the  original  claimant 
opened  up  this  case  as  to  the  facts.  On  mere  proof  of  heir- 
ship the  Auditor  amended  the  certificate  originally  made  and 
authorized  the  payment  of  the  entire  amount  to  the  children 
of  the  original  claimant.  This  was  an  unauthorized  act  on 
the  part  of  the  Auditor  and  simply  gives  to  these  children 
$2u.05  which  does  not  belong  to  them  and  deprives  these 
attorneys  of  $20.05  that  they  had  already  earned. 

Where  the  Auditor  obtains  his  authority  to  cancel  a  certifi- 
cate once  made  by  him  has  not  been  called  to  my  attention. 

The  attorneys  of  a  claimant  are  not  necessarily  the  attor- 
neys of  his  heirs,  in  case  of  the  death  of  said  claimant.  It  cer- 
tainly is  not  the  law  that  the  heirs  of  a  claimant  can  deprive 
the  attorney  who  has  successfully  prosecuted  the  claim  of 
their  ancestor  of  his  fees  because  in  the  proof  of  heii-ship 
they  saw  fit  to  make  such  without  an  attorney  or  through 
some  other  attorney. 

The  sum  of  $20.05  is  justly  due  these  attorneys  and  should 
have  been  paid  them  on  the  original  allowance. 

The  action  of  the  Auditor  in  refusing  to  certify  out  of  the 
allowance  in  this  case  the  sum  of  $20.05  as  attorneys'  fees  to 
Milo  B.  Stevens  &  Co.  is  disapproved. 
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WITHHOLDING  MONEY  DUE  AN  OFFICER  TO 
WHOM  AN  ERRONEOUS  PAYMENT  HAS  BEEN 
MADE. 

The  Government  has  authority  to  withhold  money  due  an  officer  to  whom 
an  erroneous  payment  has  been  made,  notwithstanding  that  the  pay- 
ment was  found  to  be  erroneous  only  upon  a  constniction  of  law  made 
after  the  settlement  of  an  account  in  which  the  payment  was  allowed. 

{Decision  by  CmiiptroUer  Traceioell^  July  8^  1901,) 

Sumner  E.  Kittelle,  lieutenant  of  the  Navy,  on  December 
13, 1900,  appealed  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  the  settlement  of  his  account  for  pay. 

The  facts  upon  which  he  bases  his  claim  appear  to  be  as 
follows: 

William  T.  Sampson,  then  a  commodore, United  States  Navy, 
was  by  the  President  nominated  for  advancement  in  numbers 
for  heroic  and  conspicuous  conduct,  pursuant  to  section  1506 
of  the  Revised  St^atutes,  to  be  a  rear-admiral.  The  following 
nominations  were  then  made  to  fill  the  vacancies  intended  to 
be  created  in  the  several  grades  below  rear-admiral  b}"  the 
advancement  and  promotion  of  Commodore  Sampson:  Captain 
Francis  J.  Higginson  to  be  commodore,  Commander  Charles 
H.  Davis  to  be  captain,  Lieutenant-Commander  John  E.  Pills- 
bury  to  be  commander,  Lieutenant  Hawley  O.  Rittenhouse  to 
be  lieutenant-commander,  Lieutenant  (Junior  Grade)  Henry 
E.  Parmenter  to  be  lieutenant,  and  the  claimant,  then  an 
ensign,  to  be  lieutenant  (junior  grade),  all  to  take  nink  from 
August  10,  1898,  the  date  of  Commodore  Sampson's  advance- 
ment and  promotion.  The  Senate,  on  December  14,  1898, 
confirmed  the  promotion  of  the  claimant  to  be  a  lieutenant 
(junior  grade)  from  August  10, 1898,  but  failed  to  confirm  the 
advancement  of  Commodore  Sampson,  whose  promotion  was 
the  occasion  of  the  vacancies  in  the  several  grades  next  below 
him,  including  the  one  to  which  the  claimant  was  promoted. 

B}'  settlement  dated  January  18,  1899,  the  Auditor  allowed 
Lieutenant  Kittelle  the  difference  between  his  pay  as  ensign, 
which  he  had  received,  and  the  pay  of  lieutenant  (junior 
gi-ade),  from  August  10, 1898,  to  December  31, 1899,  inclusive, 
amounting  to  $157.81  From  the  latter  date  the  claimant  was 
placed  on  the  rolls  in  his  grade  of  lieutenant  (junior  grade). 

On  April  11,  1900,  this  office  decided  in  the  case  of  Lieu- 
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teuatit-Coininander  Hawley  O.  Rittenhouse,  that  as  no  pro- 
motion took  place  by  virtue  of  the  attempted  advancement 
oi  Commodore  Sampson  to  be  rear-admiral  on  August  10, 
189S,  tbei-e  was  no  vacancy  to  which  Lieutenant-Commander 
Rittenhouse  could  have  been  promoted  prior  to  December  14, 
1898,  the  day^  of  bis  confirmation  by  the  Senate  to  be  lieutenant- 
commander,  and  that  therefore  he  was  entitled  to  the  pay  of 
his  higher  grade  only  from  the  date  of  the  confirmation  and 
not  from  August  10,  1898,  the  date  when  he  was  nominated 
to  take  rank. 

After  said  decision,  and  upon  the  advice  of  the  Auditor, 
there  was  checked  on  the  rolls  of  the  Washington  Navy- Yard 
for  the  second  quarter,  1901,  against  Mr.  Kittelle's  pay,  the 
sum  of  $138.08,  being  the  difference  between  the  pay  of  ensign 
and  the  pay  of  lieutenant  (junior  gi*ade)  from  August  10  to 
December  13,  1898,  inclusive,  which  amount  had  been  paid 
him  upon  the  Auditor's  settlement  of  January  18,  1899.  He 
thereupon  filed  a  claim  with  the  Auditor  for  the  amount  so 
checked,  which  wais  disallowed  by  settlement  dated  November 
24,  1900.  The  reason  for  the  disallowance  is  stated  in  a  note 
to  the  settlement,  as  follows: 

*^  This  amount  was  erroneously  paid  by  Auditor's  certificate 
settlement  of  January  18,  1899,  and  is  now  charged  on  newly 
discovered  evidence  that  Kittelle  did  not  take  rank  as  a  lieu- 
tenant (junior  gi*ade)  until  December  14,  1898,  when  J.  E. 
Pillsbury  was  confirmed  as  commander,  vice  McCalla,  advanced 
and  promoted.  (See  Attorney  General's  opinion  of  February 
19,  1900,  and  decision  of  the  Comptroller  of  the  Treasury  of 
April  11,  1900,  in  Rittenhouse* s  case.)" 

The  last  settlement  of  the  Auditor  undoubtedly  arrives  at 
ihe  correct  i-esult.  But  I  can  not  concur  with  him  in  the  rea- 
5»on  assigned  for  making  it.  The  previous  settlement  of  the 
Auditor  having  been  made  more  than  a  year  prior  to  this  set- 
tlement^ and  not  having  been  revised  by  the  Comptroller  of 
the  Treasury,  under  the  established  rule  for  reopening  accounts 
the  Auditor  would  have  been  authorized  in  reopening  his  pre- 
vious settlement  upon  newly  discovered  material  evidence. 
(4  Comp.  Dec,  303.)  But  the  discovery  that  the  claimant 
"•did  not  take  rank  as  a  lieutenant  (junior  grade)  until  Decem- 
ber 14,  1898,"  was  not  a  discovery  of  evidence  at  all,  but  of  a 
conclusion  oi  law.  All  the  facts  were  known  at  the  time  the 
first  settlement  was  made,  but  this  conclusion  of  law  was 
reached  in  a  subsequent  construction  of  the  statutes  in  another 
case.    (Case of  Rittenhouse,  MS.  Dec.  Comp.,  vol.  13,  p.  125.) 
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A  question  thus  arises  whether  the  Auditor  was  authorized 
to  make  his  last  settlement.  From  the  reasons  given  by  him 
it  appears  that  he  supposed  he  was  reopening  the  previous 
settlement  in  accordance  with  the  established  rule  in  the  case 
of  newly  discovered  evidence.  But  as  indicated  above  he  was 
not  acting  upon  newly  discovered  evidence,  but  under  a  sub- 
sequent construction  of  law.  It  is  also  an  established  rule 
that  the  accounting  officers  are  not  authorized  to  reopen 
accounts  which  have  been  settled  either  by  themselves  or  by 
their  predecessors  for  the  purpose  of  correcting  decisions  of 
law  subsequently  held  to  be  erroneous.  (6  Comp.  Dec,  91.) 
It  might  seem  upon  first  impression  that  this  rule  would  oper- 
ate as  a  bar  to  the  Auditor's  action  in  the  present  instance. 
But  I  think  not.  There  is  another  principle  applicable  to  this 
case. 

It  is  well  established  that  where  a  person  has  money  in  his 
possession  belonging  or  due  to  another  who  is  indebted  to 
him,  he  is  not  required  by  law  to  pay  over  the  money  held 
by  him,  without  reimbursing  himself,  and  then  to  bring  suit 
for  his  own  debt;  but  he  may  withhold  an  amount  sufficient 
to  satisfy  such  debt.  In  such  case,  if  his  creditor  denies  his 
right  to  the  money  so  withheld,  the  burden  is  upon  him  to 
bring  suit  therefor  and  have  the  question  of  right  determined 
by  the  courts.  The  Government  has  the  same  right  of  with- 
holding payment  under  these  circumstances  that  a  citizen  has, 
neither  a  greater  nor  a  lesser  right. 

This  right  is  not  defeated  because  an  erroneous  or  an  exces- 
sive payment  was  made  in  accordance  with  a  then  existing 
construction  of  the  law,  and  therefore  was  not  at  the  time 
regarded  as  erroneous.  The  ultimate  right  depends  of  coui-se 
upon  the  true  construction  of  the  law,  which  must  finally  be 
decided  by  the  courts.  But  in  the  meantime  if  a  payment  is 
made  under  a  construction  of  law  which  is  subsequently  held 
to  be  erroneous,  the  payment  so  made  must  be  held  to  have 
been  erroneous  also,  and  the  right  to  withhold  arises.  The 
right  of  the  Government  to  withhold  payment  under  these 
circumstances  has  been  distinctly  upheld  by  the  Supreme 
Court. 

In  Wisconsm  Central  Hall  road  v.  United  Stutes  payments 
were  made  to  a  land-grant  railroad  company  upon  accounts 
certified  by  the  Sixth  Auditor  from  July  1,  1876,  to  Septem- 


Digitized  by  CjOOQ IC 


ADDITIONAL    EMPLOYEES.  27 

>)eT  30, 1885,  for  transporting  the  mails,  at  the  full  rate  which 
would  have  been  paid  if  the  road  had  not  been  aided  by  a 
land  grant.     The  law  provided  that  only  80  per  cent  of  such 
rate  shonld  be  paid  for  such  transportation  over  land-grant 
Toad^,  but  the  law  was  construed  not  to  apply  to  this  I'oad. 
The  Post-Office  Department  acted  on  that  construction  for 
more  than  nine  years,  under  five  Postmasters-General.     A 
subsequent  Postmaster-General  decided  that  the  construction 
was  erroneous,  and  ordered  that  the  excess  which  had  been 
paid  be  deducted  from  an  amount  then  due  the  company. 
The  overpayments  were  charged  back  by  the  Auditor  in  the 
account  with  the  company,  and  withheld  from  payments  sub- 
sequently made. 

The  company  brought  suit  to  recover,  but  failed.  Chief 
Justice  Fuller  in  delivering  the  opinion  of  the  court  said: 

*'If  in  his  (the  Postmaster-General's)  judgment  money  had 
been  paid  without  authority  of  law,  and  he  had  money  of 
the  same  claimant  in  his  hands,  he  is  not  compelled  to  pay 
such  money  over  and  sue  to  recover  illegal  pavments,  but  may 
hold  it  subject  to  the  decision  of  the  court  when  the  claimant 
f^ue^.^    {Id.,  164  U.  S.,  190,211.) 

The  right  of  the  accounting  officers  to  withhold  payment 
must  necessarily  imply  the  necessary  and  appropriate  means 
of  making  Such  withholding  operative.  Regarding  the  state- 
ment of  an  account  with  the  claimant  in  this  case  as  a  neces- 
sary and  appropriate  means  to  that  end,  the  action  of  the 
Auditor  is  affirmed. 


THE  EMPLOYMENT  OF  ADDITIONAL  EMPLOYEES 
UNDER  GENERAL  APPROPRIATIONS. 

CoE^resB  having  provided  for  a  specific  number  of  clerks*  for  the  street 
sweeping  office  of  the  District  of  Coluihbia,  such  provision  must  be 
construed  to  be  exclusive,  and  the  employment  of  an  additional  num- 
ber, under  a  general  appropriation  not  specifically  providing  therefor, 
is  not  authorized. 

{Comptroller  Tracewdl  to  the  Cornmmioners  of  the  District 
of  Colxcmbiuy  July  9,  1901.) 

I  have  received  by  reference  from  you  a  letter  addressed 
to  you  on  the  10th  ultimo  by  the  superintendent  of  the  street- 
sweeping  office,  in  which  he  submits  a  statement  with  refer- 
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ence  to  the  duties  of  certain  per  diem  employees  of  his  oflSce, 
the  labor  performed  by  them,  and  the  time  required  each  day 
to  complete  the  work  of  the  day,  and  asks  to  be  advised  as 
to  how  they  shall  be  paid.  You  ask  for  an  expression  of  my 
views  on  the  question  raised,  by  which  it  is  assumed  that  you 
desire  a  decision  which  will  govern  the  payment  of  compensa- 
tion to  the  employees  in  question.  If  the  question  of  employ- 
ment or  payment  is  one  governed  by  law  or  by  regulation 
having  the  force  of  law,  it  is  one  that  may  properly  be  passed 
upon  by  me;  but  if  it  is  merely  a  question  of  the  administra- 
tion of  District  affairs,  any  views  1  might  have  in  the  matter 
would  not  be  controlling. 

Leaving  out  for  the  present  any  question  of  your  authority 
to  employ  the  persons  named,  I  am  clearly  of  the  opinion  that 
the  question  of  their  payment  is  purely  one  of  administration, 
unless  the  persons  employed  are  ''laborers  and  mechanics" 
within  the  meaning  of  the  '* eight-hour  law"  found  in  the  act 
of  August  1,  1892  (27  Stat.,  340),  and  that  I  am  not  called 
upon  or  authorized  to  decide  what  constitutes  a  day's  work 
or  a  day's  pay  for  any  of  them.  If  jj-ou  have  authority  to 
employ  them  and  to  fix  their  compensation,  you  have  author- 
ity to  regulate  their  hours  of  labor  and  the  amount  of  their 
compensation.  ^ 

An  important  question,  however,  appears  to  be  raised  in 
this  case  as  to  j'our  authority  under  the  law  to  employ  the 
persons  named  by  the  superintendent  of  the  street-sweeping 
oflSce. 

The  per  diem  employees  in  question  are  designated  as  fol- 
lows in  the  superintendent's  letter: 

"Two  foremen  or  inspectors  on  hand-cleaning  work,  done 
directly  by  the  District  of  Columbia;  six  inspectoi's  in  charge 
of  city  refuse  under  contract  system;  two  clerks  in  the  office 
in  charge  of  the  contract  work,  and  one  weigh  clerk  at  the 
garbage  transfer  station." 

Leaving  out  of  question  any  past  employment,  the  only 
authority  under  which  these  persons  may  now  be  employed 
by  you  must  be  found,  if  at  all,  in  the  act  of  March  1,  1901 
(31  Stat.,  822)— 

"making  appropriations  to  provide  for  the  expenses  of  the 
government  of  the  District  of  Columbia  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  two,  and  for 
other  purposes." 
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1  quote  from  that  act  as  follows: 

"  S]^rinkline,  s^veeping,  and  cleaning:  For  sprinkling, 
sweeping,  ana  cleaning  streets,  avenues,  alleys,  and  suburban 
>tTeets,  including^  necessary  incidental  expenses,  and  work 
done  under  existing  contracts,  as  well  as  hand  work  done 
under  the  immediate  direction  of  the  Commissioners  without 
CDDtract;  *  *  .  *  one  hundred  and  fifty-five  thousand  dol- 
lars.-' 

'*  Disposal  of  city  refuse:  For  the  collection  and  disposal 
of  garbage;  miscellaneous  refuse  and  ashes  from  private  resi- 
dences in  the  city  of  Washington  and  the  more  denseljr 
populated  suburbs;  for  collecting  and  disposing  of  dead  am- 
m^  and  night  soil  in  the  District  of  Columbia,  and  for  the 

Eayment  of  necessary  inspection  and  incidental  expenses,  one 
imdred  and  fifteen  thousand  dollars.'' 

If  these  appropriations  stood  alone  it  would  be  reasonable 
to  hold  that  they  by  implication  conferred  authority  upon  the 
Commissioners  to  incur  any  necessary  expenses  connected 
with  the  objects  of  the  appropriations,  including  the  employ- 
ment of  personal  services,  although  the  specific  authority  in 
the  second  one  for  ^'necessary  inspection"  might  be  held  to 
exclude  by  implication  such  expenses  from  the  first  appro- 
priation, ^"hich  is  silent  in  this  regard.  But  they  must  be 
read  in  connection  with  other  provisions  in  the  same  act. 

The  act  makes  the  following  provision: 

'•Street-sweeping  office:  For  superintendent,  two  thousand 
five  hundred  dollars;  assistant  superintendent  and  clerk,  one 
thousand  six  hundred  dollars;  clerk,  one  thousand  dollars; 
four  inspectors  at  one  thousand  two  hundred  dollars  each; 
ten  inspectors  at  one  thousand  one  hundred  dollars  each; 
thn*e  assistant  inspectors  at  nine  hundred  dollars  each;  fore- 
man of  public  dumps,  nine  hundred  dollars;  messenger  and 
driver,  six  hundred  dollars.'' 

It  is  a  well  settled  rule  of  construction  that  when  an  appro- 
priation has  been  made  for  a  specific  object  that  appropriation 
is  exclusive,  although  there  may  be  another  appropriation 
which  in  the  absence  of  the  specific  appropriation  might  be 
u>ed  (1  Conip.  Dec,  liJ6,  236;  8  id.^  70;  5  /r/.,  835),  and  Con- 
irress  having"  provided  specifically  for  inspectors,  clerks,  and 
a  foreman  in  the  street-s weeping  office,  your  authority  to 
c-niplov  other  in-spectoi-s,  clerks,  or  foremen  in  said  office  can 
Dot  be  implied  from  the  terms  of  a  general  appropriation 
ouuIp  for  the  expenses  of  sprinkling,  sweeping,  and  cleaning 
the  i^treets.      I  can   therefore  find  no  authority  of  law  for  the 
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employment  of  the  two  foremen  or  inspectors  on  hand  clean- 
ing, unless  it  be  found  in  the  following  provision  in  the 
same  act: 

"That  overseers,  inspectors,  and  other  employees  tempo- 
rarily required  in  connection  with  sewer,  street,  or  road  work, 
or  the  construction  and  repair  of  buildings  and  bridges,  or 
any  work  authorized  by  appropriations,  and  all  expenses 
incidental  to  or  necessary  for  the  proper  execution  of  said 
work,  shall  be  paid  from  and  equitably  charged  against  the 
sums  appropriated  for  said  work." 

In  response  to  an  inquiry  from  me,  you  state  that  the  two 
foremen  or  inspectors  of  hand  cleaning  are  employed  tempo- 
rarily and  paid  from  the  appropriation  for  sprinkling,  sweep- 
ing, and  cleaning  streets  by  virtue  of  the  foregoing  law. 
While  an  examination  of  the  orders  for  their  appointment  and 
of  the  various  payments  made  to  them  does  not  indicate  a 
temporary  employment  in  the  past,  this  statement  will  be 
accepted  as  referring  to  their  present  employment,  and  it  onl}^ 
remains  to  be  seen  whether  the  provision  quoted  above  can  be 
extended  to  include  these  services. 

It  recognizes  the  authority  of  the  Commissioners  to  employ 
temporary  service  connected  with  seicer^  ntreet^  or  road  work^ 
huildings^  and  bridges,  or  any  work  authorised  by  appropria- 
tions^ and,  as  far  as  it  goes,  can  not  be  questioned  bj"  the 
accounting  oflScers;  but  when  the  accounting  officers  are  called 
upon  to  determine  whether  a  particular  case  is  within  the  law 
they  must  endeavor  to  construe  the  meaning  of  the  law  and 
the  intention  of  Congress  according  to  the  well-accepted  rules 
of  construction. 

When  Congress  speaks  of  sewer  work,  street  work,  and  road 
work,  and  of  work  in  the  construction  and  repair  of  buildings 
and  bridges,  it  refers  to  certain  well-known  and  definite 
objects  connected  with  the  maintenance  and  extension  of  the 
Disti'ict  of  Columbia,  and  when,  following  their  enumeration, 
it  speaks  of  ''any  work  authorized  by  appropriations'-  the 
rule  of  tjusde/n  gtmeris  would  require  that  its  meaning  be  re- 
stricted to  other  work  of  like  character  with  that  enumerated, 
and  would  not  permit  its  extension  to  all  appropriations  which 
might  be  made,  whatever  their  object.  So  considered,  I  do 
not  think  that  the  sprinkling,  sweeping,  and  cleaning  of  the 
streets  is  the  ''street  work''  referred  to  in  the  section,  which 
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CTidently  contemplates  independent  appropriations  for  various 
streets,  or  sections  of  street  work,  since  otherwise  the  direc- 
tion to  pay  from  and  equitably  charge  against  the  sums  appro- 
priated for  the  work  is  meaningless. 

Congress  has  provided  a  superintendent  of  the  street-sweep- 
ing office  with  a  force  of  inspectors  and  clerks,  and  to  extend 
the  meaning  of  the  provision  quoted  above  in  such  a  way  as 
to  enable  the  Commissioners  to  add  other  foremen  or  inspect- 
ors to  the  street-sweeping  office  would  be  in  effect  to  make 
useless  the  attempts  of  Congress  to  fix  and  limit  the  personal 
services  to  be  employed  in  that  office  and  to  contravene  the 
well-known  i>olicy  of  that  body  in  respect  to  the  employment 
of  personal  services. 

You  state  that  the  six  inspectors,  two  clerks  in  the  office, 
and  the  weigh  clerk,  who  are  paid  from  the  appropriation  for 
disposal  of  the  city  refuse,  have  been  continuously  employed, 
and  hence  it  is  assumed  that  you  do  not  rely  on  the  provision 
above  quoted  for  your  authority  to  employ  them,  but  upon 
the  terms  of  the  appropriation  which  provides  for  "the  pay- 
ment of  necessary  inspection."  Congress  having  in  this  case 
i>pecifi<rally  provided  for  necessary  inspection,  the  employ- 
ment of  inspectors  can  not  be  questioned,  but  1  do  not  think 
that  the  appropriation  can  be  extended  to  include  the  employ- 
ment of  clerks  in  the  street-sweeping  office  beyond  the  num- 
ber expressly  provided  by  law. 


WITHHOLDING  MONEY  DUE  A  CONTRACTOR  FOR 
CARRYING  THE  MAILS. 

XTnder  the  provision  in  the  act  of  March  4,  1882,  authorizing  the  Postmas- 
t«>-General  to  pay  a  subcontractor  who  has  not  been  paid  by  the  con- 
tractor for  service  on  a  particular  route  and  to  charge  the  amount 
thereof  to  the  contractor,  the  Postmaster-General  is  authorized  to 
withhold  and  apply  to  such  payment  any  surplus  money  due  the  con- 
tmctor  under  other  contracts  for  carrying  the  mails  on  other  routes. 

{Decision  hy  ComptroU^^  Tracewell^  July  P,  1901.) 

The  Auditor  for  the  Post-Office  Department  by  settlement 

dated  Mav  ^»  1901,  of  the  account  of  C.  P.  Lampman,  con- 

tnctor,  for  transportation  of  mails  on  various  routes  from 

Jkouarv  1    to  March  31,  1901,  charged  the  contractor  with 
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$36.48  for  temporary  service  from  April  1  to  August  14, 1900, 
on  route  No.  39137.  The  contractor  has  applied  for  a  revi- 
sion of  his  account,  and  claims  that  such  charge  by  the  Aud- 
itor is  not  authorized  by  law. 
The  facts  upon  which  the  charge  was  made  are  as  follows: 
Under  date  of  April  19,  1899,  a  contract  was  entered  into 
with  the  claimant  for  transporting  the  mail  on  said  route  from 
July  1,  1899,  to  June  30,  1902,  at  the  rate  of  $98  per  annum. 
Service  was  perfoimed  thereunder  until  August  14,  1900, 
when  service  was  discontinued  by  order  of  the  Postmaster- 
General.  Accounts  for  the  amount  earned  were  certified  by 
the  Auditor  and  the  amount  paid,  the  last  settlement  therefor 
having  been  made  December  15,  1900.  Subsequently  a  claim 
was  presented  to  the  Postmaster-General  by  a  subcontractor 
who  claimed  to  have  performed  the  service  for  which  the  con- 
tractor had  been  paid  from  April  1  to  August  14, 1900,  at  the 
same  rate  of  pay,  and  alleged  that  he  had  not  received  his  pay 
from  the  contractor.  On  March  15,  1901,  the  Postmaster- 
General  issued  an  order  directing  that  payment  be  made  to 
the  subcontractor  for  service  performed  by  him,  and  that  the 
amount  be  charged  to  the  contractor.  In  pursuance  thereof, 
the  Auditor,  in  the  settlement,  supra^  upon  which  this  appeal 
is  taken,  dated  May  8, 1901,  charged  the  contractor  with  the 
amount  stated,  and  deducted  said  amount  from  payments  made 
for  service  on  other  routes  under  other  contracts. 

The  action  of  the  Postmaster-General  in  directing  such 
payment  and  such  charge  was  taken  under  the  following  pro- 
visions of  the  act  of  May  4,  1882  (22  Stat.,  54): 

*'That  if  any  person  shall  hereafter  perform  any  service  for 
any  contractor  or  subconti*actor  in  carrying  the  mail  he  shall, 
upon  filing  in  the  Department  his  contract  for  such  service 
and  satisfactory  evidence  of  its  performance,  thereafter  have 
a  lien  on  any  money  due  such  contractor  or  subcontractor  for 
such  service  to  the  amount  of  the  same;  and  if  such  contractor 
or  subcontractor  shall  fail  to  pay  the  party  or  parties  who 
have  performed  service  as  aforesaid  the  amount  due  for  such 
service  within  twq  months  after  the  expiration  of  the  quarter 
in  which  such  service  shall  have  been  performed,  the  Post- 
master-General may  cause  the  amount  due  to  be  paid  said 
party  or  parties  and  charge  to  the  contractor,  provided  that 
such'  payment  shall  not  in  any  case  exceed  the  rate  of  paj^  per 
annum  of  the  contractor  or  subcontractor." 
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The  claimant  contends  that  sei-vice  on  this  route  having 
been  discontinued,  an  account  therefor  having  been  certified 
and  the  amount  found  due  him  having  been  paid,  there  was 
DO  money  due  him  for  service  on  this  route  out  of  which  the 
sobcontractor  could  be  paid,  and  that  the  Auditor  was  not 
authorized  in  paying  the  subcontractor  out  of  moneys  due  for 
service  on  other  routes. 

It  appears  that  by  the  practice  of  the  Post-OfBce  Depart^ 
ment  since  1884  this  statute  has  been  construed  as  providing 
for  the  attachment  of  the  lien  to  moneys  due  the  contractor 
for  service  on  other  routes  and  under  other  contracts.  (Bow- 
ler, First  Comp.  Dec,  218,  222.)  But  I  am  clearly  of  opinion 
that  the  lien  provided  for  in  the  statute  quoted,  mpra^  attaches 
only  to  moneys  due  the  contractor  for  service  on  the  particu- 
lar route  upon  which  the  subcontractor  was  employed.  The 
language  of  the  provision  is  that  the  subcontractor  shall  have 
*'a  lien  on  any  money  due  such  contractor  *  *  *  for  such 
service."  Literally,  this  language  only  applies  to  the  partic- 
ular service  rendered  by  the  subcontractor  or  other  person, 
and  it  can  not  reasonably  be  extended  beyond  the  service  ren- 
dered by  the  contractor  on  the  particular  route.  {'United 
StnUssx.  Colegrove^  8  Appeal  Cases,  Dist.  Col.,  259;  Parker 
V.  United  StatSs,  26  Qi.  CL,  344.) 

But  the  terms  of  the  latter  provision  in  the  statute  may 
have  a  broader  meaning.  They  authorize  the  Postmaster- 
General  to  pay  the  subcontractor  or  other  person  the  amount 
not  paid  him  and  "charge  to  the  contractor."  If  this  lan- 
guage stood  alone  it  would  clearly  be  broad  enough  to  apply 
to  any  moneys  due  the  contractor,  whether  for  service  on  the 
same  or  other  routes,  or  under  the  same  or  other  contracts. 
But  it  must,  of  course,  be  read  in  connection  with  the  pro- 
vision which  precedes  it,  namely,  that  providing  for  the  lien. 
When  so  read  it  appears  to  be  intended  as  a  provision  for 
tbe  enforcement  of  such  lien,  and  so  regarded  it  should  not 
be  given  a  broader  application  than  the  lien  itself  has.  This 
construction  would  appear  to  be  strengthened  by  the  pro- 
vision which  immediately  follows,  which  is  in  these  terms: 

'*  Provided^  That  such  payment  shall  not  in  any  case  exceed 
the  rate  of  pay  per  annum  to  the  contractor."    *    *    * 

The  words  ''the  rate  of  pay  per  annum  to  the  contractor" 
would  appear  to  refer  to  a  single  contract  only. 
24941— Vol.  8 3 
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But  a  dijfferent  view  of  the  meaning  of  this  language  has 
been  taken  by  the  court  of  appeals  of  the  District  of  Columbia. 
In  United  State>ty.  CoIe^r</ve,  mpm^  the  court  said: 

'"Conceding  that  the  express  lien  of  the  carrier  is  limited 
to  the  money  earned  upon  nis  own  route  and  no  other,  does 
not  exhaust  the  purposes  of  the  first  clause;  for,  after  giving 
the  lien,  it  is  provided  that  in  ease  of  failure  to  pay  the  same 
within  two  months  after  the  expiration  of  the  quarter  in 
which  the  services  shall  have  been  perfomied, '  the  Postmaster- 
General  may  cause  the  amount  due  to  be  paid  said  party  or 
parties  and  charged  to  the  contractor.'  Although  tnere  fol- 
lows a  proviso  that  such  payment  '  shall  not  in  any  case  exceed 
the  rate  of  pay  per  annum  of  the  conti-actor  or  subconti-actor,' 
there  is  no  limitation  confining  the  payment  to  the  fund  due 
the  contractor  on  the  particular  route.  If  the  amount  to  be 
paid  the  carrier  could  not  be  taken  from  money  due  the  con- 
tractor on  any  other  route,  where  was  the  necessity  of  the 
proviso  that  in  no  case  should  the  payment  exceed  the  rate  of 
pay  of  the  contractor,  as  well  as  the  subcontractor,  in  case 
there  should  be  one  between  the  carrier  and  the  contractor? 

*'That  proviso  would  seem  to  have  been  added  to  the  bill 
pending  the  final  proviso,  or  in  contemplation  of  it,  because 
it  is  not  onlv  consistent  with  it  but  also  important  to  the  pro- 
tection of  the  Government  under  it*  operation,  as  we  snail 
show  later. 

•'The  object  of  the  whole  law  was,  primarily,  to  protect  the 
Government  and  incidental]}'  the  interests  of  carriers.  The 
Government  was  given  an  advantiige  it  had  not  enjoyed  before 
and  of  which  experience  had  demonstrated  the  necessity,  in 
the  case  of  contractors  for  many  separate  routes.  By  keep- 
ing one  general  account  with  such  a  contractor  penalties  could 
be  assessed  for  dereliction  of  one  route  contract  and  for  neg- 
ligent performance  of  others  and  all  could  be  summarily  col- 
lected W  retention  as  long  as  any  balance  remained  due  the 
contractor  on  his  contract  as  a  whole  without  resort  to  pro- 
ceedings upon  his  several  bonds.  Thus,  by  the  power  given 
to  relet  to  a  subcontractor  on  any  one  route,  to  retain  for 
the  actual  carriage  upon  othei^s,  to  deduct  from  moneys  due 
on  all  contracts  for  penalties  assessed,  and  by  the  limited 
power  to  pay  therefrom  also  for  actual  services  of  carriage 
rendered,  the  protection  of  the  Government  was  as  ample 
as  it  could  well  be  made.  In  this  view  the  importance  of 
the  limitation  as  intimated  above,  in  the  special  proviso  to 
the  fourth  clause,  becomes  manifest.  It  might  occur  that  on (^ 
general  contractor  would  secure  many  good  cduti'acts  and 
some  bad  ones.  On  particular  routes  he  might  be  compelled 
to  pa}'  more  than  his  contract  price  to  secure  performance. 
In  such  cases  the  lien  of  the  carrier,  as  well  as  the  right  to 
retain  for  his  puvmeiit,  is  limited  to  the  sum  due  the  con- 
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tractor.  Beyond  that  he  must  look  to  other  remedies  for  his 
protection.  To  pay  the  excess  out  of  other  contracts  might 
conflict  with  the  special  liens  of  the  carriers  thereon  as  well 
as  produce  loss  to  the  Government;  hence  the  limitation  in 
the  proviso. 

"Ko  injury  can  be  done  thereby  to  the  particular  subcon- 
tractor or  carrier.  He  undeiiakes  the  work  with  knowledge 
of  the  situation,  and  if  he  fails  to  secure  himself  by  contract 
beyond  the  lien  given  him  by  the  law  it  is  his  own  fault. 

'•  In  the  case  suggested,  where  the  Government  shall  have 
paid  the  contractor  on  a  route  before  notice  of  a  carrier's 
)$pecial  lien,  his  eauity  is  recognized  and  provided  for  as  far 
as  practicable  in  tne  power  given  to  retain  for  his  payment 
from  the  surplus  funds  due  the  contractor  upon  any  or  all  of 
his  contracts.  Such  being  the  object  and  effect  of  the  seveml 
provisions  of  the  law,  the}'  must  be  considered  as  read  into 
the  contract  to  secure  the  performance  of  which  the  bond  was 
given.  Hence  the  sureties  are  concluded  thereby  equall}' 
with  the  principal  contractor."     *     *    * 

In  accordance  with  this  reasoning  the  court  decided  that 
.such  indebtedness  could  be  withheld  from  any  surplus  money 
due  on  f)ther  routes  and  under  other  contracts  after  satisfying 
the  liens  of  other  subcontractors  thereunder.  Although  m}' 
^T<  impreasion,  as  indicated,  mtpra^  is  not  in  agreement  with 
this  construction,  yet  I  shall  accept  this  decision  as  authority 
until  reversed. 

As  so  construed  the  statute  authorizes  the  Auditor  to  charge 
back  in  subsequent  accounts  the  amounts  so  paid  to  subcon- 
tractors or  other  persons. 

'ttie  action  of  the  Auditor  is  therefore  affirmed. 


THE  LAST  SICKNESS  OF  A  PENSIONER. 

A  period  of  three  years  or  more,  during  which  a  pensioner  was  afflicted 
with  several  diseases  and  required  constant  attention  and  nursing,  was 
the  "last  sickness"  of  such  pensioner  within  the  meaning  of  the  act 
of  March  2,  1895,  which  provides  for  the  reimbursement  of  the  person 
who  bore  the  expense  of  the  last  sickness  of  a  pensioner,  although 
the  proximate  cause  of  the  pensioner's  death  was  an  attack  of  pneu- 
monia, which  continued  for  only  three  days. 

{Dtchhfti  by  Actifu/  Comptroller  Mitchell^  July  12^  1901.) 

Alice  Hayncs,  by  attorney,  April  25,  1901,  appealed  from 
the  action  of  the  Auditor  for  the  Interior  Department  in  set- 
tlement, April  24,  l^Mil. 
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She  claimed  reimbursement  for  expenses  of  the  last  sickness 
and  burial  of  Lucinda  A.  Staples,  pensioner,  who  died  Decem- 
ber 27,  1900,  leaving  an  accrued  pension  from  July  21,  1899, 
to  date  of  death,  at  $8  per  month,  amounting  to  $137.87. 

There  were  no  minor  children,  and  the  assets  were  only  $1. 

The  Auditor  allowed  $25,  being  for  funeral  expenses  and 
doctor's  services  for  one  day,  and  $6  for  nursing  and  care  for 
three  days. 

He  disallowed  the  balance  of  the  claim  for  nursing  and  care, 
which  covered  a  period  from  April,  1898,  to  December  27, 
1900,  at  the  rate  of  $1  per  day,  amounting  to  $969,  for  the  rea- 
son that — 

^^The  doctor  states  that  the  last  or  fatal  sickness  (pneumo- 
niaj  continued  only  three  days.  Pensioner  had  been  weak  and 
feeble-minded  for  some  time,  but  the  acute  sickness,  causing 
death,  lasted  only  three  days." 

By  the  act  of  March  2,  1895  (28  Stat.,  964),  no  part  of  an 
accrued  pension  can  be  paid — 

''Except  so  much  as  may  be  necessaiy  to  reimburse  the 
person  who  bore  the  expense  of  the  last  sickness  and  burial, 
if  the  pensioner  did  not  leave  sufficient  assets  to  meet  such 
expense." 

The  evidence  in  this  case  shows  that  the  pensioner  was  a 
feeble-minded  old  woman,  and  that  for  three  years  or  more 
prior  to  her  death  her  mind  was  weak,  and  at  times  there  was 
total  or  complete  dementia,  and  that  during  said  time  she  had 
heart  trouble,  congestion  of  the  liver  and  kidneys,  and  a  drop- 
sical tendency,  and  that  from  the  above  causes  her  constitu- 
tion was  so  weak  that  when  she  was  attacked  with  pneumonia 
she  lived  but  three  days,  and  that  during  all  of  said  time  her 
mental  and  physical  condition  was  such  that  she  required 
constant  attention  and  nui*sing. 

Upon  the  facts  stated,  what  was  her  last  sickness  within  the 
meaning  of  said  act  i 

Suppose  this  old  lady  was  afflicted  with  dementia,  diseases 
of  the  heart,  liver,  and  kidneys,  and  a  dropsical  tendency, 
which  for  three  years  had  been  conducting  her  to  her  grave, 
and  that  during  this  time  she  required  constant  attention  and 
nursing,  would  not  such  diseases  constitute  sickness,  and,  if 
she  had  died  from  them,  would  they  not  constitute  her  last 
sickness,  and  would  not  the  person  who  attended  and  nursed 
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her  during  said  time  be  entitled  to  be  paid  thei'efor  from  her 
accrued  pension  pro  rata  with  pthers  who  shared  in  the 
expenses  of  her  last  sickness  and  burial,  provided  she  left  no 
assets?     I  think  so. 

In  the  case  1  have  just  supposed  would  the  right  of  the 
pen«on  who  attended  and  nursed  the  pensioner  be  defeated, 
because  three  daj's  before  she  died  she  was  attacked  with 
pneumonia,  which,  assisted  by  her  other  diseases,  was  the 
immediate  cause  of  her  death?     I  think  not. 

Such  a  construction  of  the  act  would  not  be  reasonable  and 
would  not  give  effect  to  its  objects  and  puiposes. 

In  the  case  of  Iluse  v.  Brmm)^  executor  (8  Me.,  135),  the 
court  said: 

"  Sickness  assumes  so  many  forms  and  death  approaches  in 
so  many  different  ways  that  we  know  not  how  to  lav  down 
any  legal  principle  in  such  cases  that  can  be  applied  by  way 
of  construction  of  the  words  'last  sickness.'  What  is  to  be 
considered  a  man's  last  sickness  seems  to  be  a  question  prop- 
erly determinable  b}'  the  jury  upon  the  facts  in  each  case, 
which  can  seldom,  if  ever,  oe  the  same  in  two  instances/" 

Each  case  must  stand  upon  its  own  facts  and  circmnstances. 
On  December  6, 1888,  Second  Comptroller  Butler  rendered 
a  decision  construing  said  act,  in  which  he  said: 

''The  expenses  incurred  on  account  of  the  last  sickness  of 
a  deceased  pensioner  include  only  those  incurred  during  the 
actual  period  of  such  sickness.  6y  the  term  Mast  sickness' 
is  understood  the  time  immediately  preceding  death,  when  the 
patient  had  become  so  ill  as  to  require  medical  advice  and  the 
constant  services  of  a  nurse  or  attendant.  The  long  period 
of  debility  during  which  the  pensioner  was  not  confined  to  his 
bed  and  required  no  particular  care  or  attention  can  not  prop- 
erly be  regarded  as  a  part  of  the  last  sickness  of  the  deceased 
pensioner.''     (Digest  Second  Comp.  Dec,  vol.  3,  §  1079.) 

I  am  of  opinion  that  this  claim  comes  fairly  within  the  act 
and  within  the  purview  of  the  above  decision  by  Second  Comp- 
troller Butler,  and  should  be  allowed  to  the  extent  of  the 
balance  of  the  accrued  pension,  viz,  ^112.87,  in  addition  to 
the  amount  allowed  by  the  Auditor,  less  assets,  $1,  and  I 
therefore  find  and  certify  a  balance  due  claimant  of  $111.87. 
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EXTRA  PAY  TO  PAYMASTERS'  CLERKS. 

The  provision  in  the  act  of  May  26,  1900,  extending  to  "all  volunteer 
officers  of  the  general  staff"  who  had  not  re<;eived  waiting-orders  pay 
prior  to  discharge,  the  extra  pay  granted  by  the  act  of  January  12, 
1899,  includes  only  commissioned  volunteer  officers,  and  therefore 
does  not  include  paymasters*  clerks,  who  are  therefore  not  entitleii  to 
the  extra  pay  provide*!  for  therein. 

{Decisbfti  hy  Acting  Cmnptroll^r  Mitchell^  July  ii^,  1901.) 

Robert  G.  Blaine  appealed,  June  3, 1901,  from  the  action  of 
the  Auditor  for  the  War  Department  in  settlement  dated  May 
29, 1901 .  He  claimed  two  months'  extra  pay  under  the  act  of 
May  26, 1900  (31  Stat.,  217),  for  .services  as  paymaster's  clerk 
of  the  Army. 

The  Auditor  disallowed  his  claim,  as  follows: 

"As  he  was  not  an  officer  of  a  volunteer  organization  or  an 
enlisted  man  in  the  volunteer  or  regular  army  or  a  volunteer 
officer  of  the  general  staff  he  is  not  entitled  to  extra  pay  under 
any  existing  law." 

The  act  of  May  26,  1900  (31  Stat.,  217),  is  :us  follows: 

''  That  the  act  approved  Januaiy  twelfth,  eighteen  hundred 
and  ninety-nine,  granting  ^  extra  pay  to  officers  and  enlisted 
men  of  the  United  States  Volunteers,'  shall  extend  to  all  vol- 
unteer officers  of  the  general  staff  who  have  not  received  wait- 
ing-orders pay  prior  to  discharge,  at  the  rate  of  one  month  to 
those  who  did  not  serve  beyond  the  limits  of  the  United  States 
and  two  months  to  those  who  served  bej^ond  the  limits  of  the 
United  States;  and  office i-s  and  enlisted  men  of  volunteer 
organizations,  who  have  served  honestly  and  faithfully  in  the 
Volunteer  Army  of  the  United  States  during  the  war  with 
Spain  and  have  been  honorably  discharged  witnout  furlough, 
or  by  reason  of  their  servicers  being  no  longer  required,  or  at 
any  time  by  reason  of  wounds  received,  or  disability  contracted 
in  the  service  and  in  the  line  of  duty,  and  who  have  not  received 
the  extra  pay  granted  in  said  act  or  in  subsequent  acts  of  Con- 
gre^ss  supplemental  thereto.  And  this  act  snail  be  deemed  to 
apply  to  officers  of  volunteers  who  resigned  and  enlisted  men 
of  volunteers  who  were  discharged  upon  their  own  applica- 
tions subsequent  to  the  issue  of  orders  for  the  muster  out  of 
their  organizations  and  prior  to  the  dates  of  muster  out." 

The  question  presented  is  whether  a  clerk  to  a  volunteer 
paymaster  in  the  Army  during  the  war  with  Spain  is  a  "vol- 
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unte<?r  offit'er  of  the  genei-al  staff"  within  the  meaning  of  the 
above  act. 

In  United  States  v.  Unioyi  Pacific  R,  Ji.  Co.  (91  U.  S.,  72) 
the  Supreme  Court  said: 

'•Coui*ts,  in  construing  a  statute,  may  with  propriety 
recur  to  the  history  of  the  times  when  it  was  passed;  and 
this  is  frequently  necessary  in  order  to  ascertain  the  reason, 
as  well  aj5  the  meaning,  of  particular  provisions  in  it.  Aid- 
ridgt:  v.  Wllllatiis  (3  How.,  24);  Frestmi  v.  Bnnoder  (1  Wheat., 
12if/^) 

In  PiMt  v.  Vnum  Pacific  R.  P.  Co,  (99  U.  S.,  48,  64)  the 
Supremo  Court  said: 

*'In  endeavoring  to  ascertain  what  the  Congress  of  1862 
intended,  we  must,  as  far  as  possible,  place  ourselves  in  the 
light  that  Congress  enjo3'ed,  look  at  things  as  they  appeared 
to  it,  and  discover  its  purpose  from  the  language  used  m  ex)n- 
nei*tion  with  attending  circumstances." 

On  August  29,  1898,  the  War  Department  issued  General 
Orders,  Xo.  130,  gmnting  leaves  of  absence  and  furloughs 
for  sixty  days  to  all  officers  and  enlisted  men  of  organizations 
who  had  served  beyond  the  limits  of  the  United  States,  and 
thirty-  days  to  officers  and  men  of  organizations  who  had  not 
j^rved  beyond  the  limits  of  the  United  States,  when  such 
orpinizations  were  ordered  to  be  mustered  out  of  service. 

On  September  27,  1898,  the  War  Department  issued  Gen- 
eral Orders,  No.  155,  which  amended  General  Orders,  No.  130, 
jso  as  to  direct  commissioned  officers  who  belonged  to  organi- 
zations f  urloughed  for  sixty  days  to  await  orders  for  their  own 
i-onvenience  for  that  period  instead  of  granting  them  leaves 
of  al>senee. 

On  November  11,  1898,  the  War  Department  issued  Cir- 
cular No.  48,  that  ''  officers  whose  commands  are  f  urloughed 
under  paragraph  1,  and  who  are  not  employed  in  accordance 
with  paragraphs  4  and  5,  General  Orders,  No.  130,  August 
29,  1898,  from  this  office,  are  regarded  as  awaiting  orders  for 
their  own  convenience." 

In  accordance  with  the  above  orders  a  large  number  of 

troops  were  granted  furloughs  for  thirty  or  sixty  days,  and 

on  the  expiration  thereof  had  been  mustered  out  of  service 

prior  to  the  act  of  Januaiy  12,  1899  (30  Stat,  784),  granting 

extra  pay  to  oflScers  and  enlisted  men. 
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The  effect  of  the  furlough  given  under  Genei*al  Orders,  No. 
130,  as  modified  by  Circular  No.  48,  mjijyra,,  was  to  keep  the 
officers  and  enlisted  men  who  were  furloughed  in  the  pay  of 
the  United  States  during  the  period  covered  by  the  furlough 
and  at  the  same  time  free  them  from  militarj'  duty  and 
restraint,  thus  enabling  them  to  enter  upon  or  make  prepara- 
tion for  civil  employment  on  or  before  the  date  of  discharge. 

The  act  of  January  12,  mij/ra^  provides: 

u»  #  »  That  in  lieu  of  granting  leaves  of  absence  and 
furloughs  to  officers  and  enlisted  men  belonging  to  companies 
and  regiments  of  United  States  Volunteers  prior  to  muster 
out  of  the  seiTice,  all  officers  and  enlisted  men  belonging  to 
volunteer  organizations  hereafter  mustered  out  of  the  service 
who  have  served  honestly  and  faithfully  beyond  the  limits  of 
the  United  States  shall  be  paid  two  months'  extra  pa}"  on  mus- 
ter out  and  discharge  from  the  service,  and  all  officers  and 
enlisted  men  belonging  to  organizations  hereafter  mustered 
out  of  the  service  who  have  served  honestly  and  faithfully 
within  the  limits  of  the  United  States  shall  be  paid  one  month's 
extra  pay  on  muster  out  and  discharge  from  tne  service,  from 
any  money  in  the  Treasury  not  othei*wise  appropriated:  Pro- 
maed^  That  the  discharge  of  all  officei"S  and  enlisted  men  from 
the  volunteer  service  of  the  United  States  shall,  as  far  as  prac- 
ticable^ take  effect  on  the  date  of  the  muster  out  of  the  organ- 
ization to  which  they  belong,  and  that  regiments  and  other 
independent  organizations  shall  be  mustered  out  at  camps 
within  the  limits  of  the  United  States  or  at  the  rendezvous  of 
the  State,  regiment,  or  independent  organization." 

The  above  act  applies  only  to  officers  and  enlisted  men 
belonging  to  volunteer  organizations  who  were  after  the  pas- 
sage of  the  act  mustered  out  of  the  service  with  their  organi- 
zations or  afterwards  discharged  if  longer  held  to  service. 

It  makes  no  provision  for  volunteer  officers  and  enlisted 
men  of  volunteer  organizations  who  were  discharged  either 
before  or  after  the  passage  of  the  act,  no  matter  for  what 
cause,  unless  they  were  mustered  out  after  the  passage  of  the 
act  with  their  organizations  and  afterwards  discharged  if 
longer  held  to  service.  It  makes  no  piX)vision  for  the  'S^ol- 
unteer  officers  of  the  genei'al  staff''  or  for  "enlisted  men  in 
the  Regular  Army  who  enlisted  subsequent  to  the  declaration 
of  war  for  the  war  only." 

The  act  of  March  3,  1899  (30  Stat.,  1073),  is  as  follows: 

*  *  *  "That  all  enlisted  men  in  the  Regular  Anny  who 
enlisted    subsequent  to  the  declaration  of  war  for  tlie  war 
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only  and  mvidtered  out  of  the  service,  who  have  served  hon- 
esUv  and  faithfully  beyond  the  limits  of  the  United  States, 
shall  be  paid  two  months'  extra  paj  on  muster  out  and  dis- 
charge from  the  service,  and  all  enlisted  men  in  the  Regular 
Army  who  enlisted  subsequent  to  the  declaration  of  war  for 
the  war  only  and  mustered  out  of  the  service,  who  have  served 
honestly  ancl  faithfully  within  the  limits  of  tJie  United  States, 
shall  be  paid  one  month's  extra  pay  on  muster  out  and  dis- 
charge f ]X>m  the  sei*vice,  from  any  monej^  in  the  Treasury  not 
otherwise  appropriated,  said  moneys  to  be  immediately 
available. 

"That  the  act  of  January  twelfth,  eighteen  hundred  and 
ninety-nine,  be,  and  it  is  hereby,  amended  so  as  to  authoi*ize 
the  payment  to  the  legal  heirs  or  representatives  of  the  offi- 
cers and  enlisted  men  who  died  or  were  killed  or  who  maj^  die 
in  the  service,  the  extra  pay  provided  for  in  that  act  for  offi- 
cers and  enlisted  men  who  have  been  or  are  to  be  mustered  out. 
*  ♦     ♦  *  »  *  *  * 

*'  l^ovided^  That  the  provisions  of  this  act  shall  appl}^  for 
the  payment  of  volunteers  as  fully  as  though  they  formed 
part  of  the  Regular  Army."    *    *"  * 

The  above  act,  except  the  provisions  therein  relative  to 
*Hhe  legal  heirs  or  representatives  of  the  officers  and  enlisted 
men  who  die  or  were  killed  or  who  may  die  in  the  service," 
applies  onlj*  to  ''enlisted  men  in  the  Regular  Army  who 
enlisted  subsequent  to  the  declaiution  of  war  for  the  war  only," 
and  to  enlisted  men  of  volunteers,  and  is  not  applicable  to 
officers. 

In  endeavoring  to  construe  a  statute  and  to  ascertain  its 
meaning  the  words  used  therein,  \iewed  with  reference  to  the 
subject-matter  to  which  it  relates,  should  be  given  the  mean- 
ing it  was  intended  they  should  receive  when  used,  in  order 
to  carry  out  the  legislative  intention. 

It  is  a  general  rule  of  construction,  where  a  word  or  words 
of  a  special  meaning  are  used  in  a  prior  act,  that  Congress 
intends  that  the  same  word  or  words  shall  have  the  same  mean- 
ing or  signification  when  used  in  a  subsequent  act  in  relation 
to  the  same  subject-matter. 

In  other  words,  if  two  acts  are  injHiri  materia  and  the  same 

word  is  used  in  both,  and  the  word  has  a  special  or  particular 

meaning  in  the  first  act,  it  will  be  presumed  that  it  was  intended 

it  should  receive  the  same  interpretation  in  the  latter  act  in 

the  absence  of  anything  to  show  a  contrarj'^  intention. 

The  word  *'oflicers"  as  used  in  Geneml  Orders,  No.  130,  of 


Digitized  by  CjOOQ IC 


42  DECISIONS    OF   THE    COMPTROLLER. 

1898,  and  the  orders  amendatory  thereof  issued  by  the  War 
Department  preliminary  to  the  muster  out  of  the  volunteer 
organizations,  and  which  granted  them  furloughs  in  lieu  of 
which  the  extra  pay  was  granted,  has  reference  to  the  volun- 
teer commissioned  officers  of  volunteer  organizations. 

The  word  '"officers"  as  used  in  the  act  of  January  12,  supra^ 
has  reference  clearly  to  volunteer  commissioned  officers  belong- 
ing to  volunteer  organizations.  The  act  of  January  15  granted 
the  extra  pay  to  the  volunteer  commissioned  officers  belong- 
ing to  volunteer  organizations,  but  made  no  provision  for  the 
volunteer  officers  of  the  general  staff.  This  was  an  unjust 
discrimination  against  a  worthy  class  of  officers,  to  remedy 
which,  and  to  place  them  upon  an  equality  with  the  volunteer 
commissioned  officers  belonging  to  volunteer  organizations, 
the  act  of  May  26  was  passed,  which  provides  that  the  act 
of  Januar}'  12,  **  gran  ting  extra  pay  to  officers  and  enlisted 
men  of  the  United  States  Volunteers,'"  shall  extend  to  all  vol- 
unteer officers  of  the  general  staff  who  have  not  received  wait- 
ing-orders pay  prior  to  discharge. 

The  act  of  May  26  does  not  repeal  the  act  of  January  12, 
but  extends  it.  The  acts  of  Januaiy  12,  March  3,  and  May 
26  relate  to  the  same  subject-matter  arid  should  be  construed 
together.  The  provision  of  the  act  of  May  26  which  extends 
the  act  of  January  12  ^^  to  all  volunteer  officers  of  the  general 
staff"  relates  Duly  to  the  volunteer  officers  of  the  general  staff 
and  should  be  confined  to  those  who  are,  properly  speaking, 
such  officers. 

The  language  **who  have  not  received  waiting-orders  pay 
prior  to  discharge  "  is  applicable  only  to  commissioned  officers, 
and  in  the  light  of  the  above  orders  and  the  act  of  Januar}'  12 
has  reference  to  the  waiting-orders  pay  of  one  and  two  months 
received  bj'  certain  volunteer  officers  while  on  waiting  orders 
under  General  Orders,  No.  130,  and  orders  amendatory  thereof, 
issued  by  the  War  Department  preliminary  to  the  muster  out 
of  their  organizations,  in  lieu  of  which  the  extra  pay  was 
granted. 

In  view  of  what  1  have  already  stated  and  of  the  language 
of  the  above  provision  of  the  act  of  May  26,  1  am  of  opinion 
that  the  class  of  persons  designated  therein  as  ''volunteer 
officers  of  the  general  staff"  includes  only  commissioned  vol- 
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unteer  officers  who,  properly  speaking,  constituted  the  general 
staff,  and  that  it  does  not  include  clerks  to  paymasters. 

On  ^ay  7,  1901,  I  made  a  decision  in  the  case  of  C,  B. 
EcMa^  holding  that  a  paymaster's  clerk  in  the  Army  is  an 
officer  within  the  meaning  of  the  act  of  May  26, 19(X)  (31  Stat., 
211),  increasing  the  pay  of  all  officers  and  enlisted  men  serv- 
ing in  Porto  Rico,  Cuba,  the  Philippine  Islands,  etc.  This 
decii*ion  wai$  based  upon  the  authorities  therein  cited. 

I  am  of  the  opinion  that  the  words  ''all  officers,''  as  used  in 
the  above  act,  relative  to  increase  of  pay  to  "  all  officers  and 
enlisted  men"  serving  in  Porto  Rico,  Cuba,  the  Philippine 
Islands,  etc.,  have  a  broader  signification  than  the  words  ''all 
officers"*  as  used  in  the  statute  now  under  consideration.  (See 
U>4 it^J  States  v.  Moxvat^  124 U.  S. ,  303 ;  United  Staten  v.  Hendee^ 
V^  U.  S.,  309.) 
The  action  of  the  Auditor  disallowing  the  claim  is  affirmed. 


REIMBURSEMENT  OF  AN  OFFICER  OR  EMPLOYEE 
FOR  MONEY  EXPENDED  FOR  THE  GOVERN- 
MENT. 

An  f»ffioer  or  employee  who  makes  an  expenditure  from  hie  own  funds  for 
a  necessary  expense  of  the  Government  is  entitled  to  reimbursement 
therefor. 

(Decision  hy  Acting  CoinptroUer  Mitchell^  Juhj  17^  1901,) 

The  Surgeon-General  of  the  Army,  by  authority  of  the 
Secretarj'  of  War,  appealed  April  24,  1901,  from  the  action 
of  the  Auditor  for  the  War  Department  in  settlement  dated 
April  10,  1901,  wherein  the  Auditor  disallowed  two  vouchers 
of  the  •*  National  Defense"  account  of  Colonel  Charles  Smart, 
assistant  surgeon-general,  included  in  his  disbursements  from 
October  1,  1900,  to  February  28,  1901,  at  Washington,  D.  C. 
The  Auditor  states  the  followingf  reason  for  his  action: 

"These  vouchers  are  for  payments  to  George  H.  Brickett, 
31.  D..  late  an  acting  assistant  surgeon,  U.  S.  A.,  as  reimburse- 
ments to  him  of  sums  certified  by  him  to  have  been  paid  by 
him  (when,  not  stated  or  known)  to  Mrs.  Kuf  us  Cameron  (by 
whom  acknowledged)  for  washing  hospital  bed  and  table  linen, 
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the  property  of  the  Medical  Department  of  the  Army,  for  use 
at  hospital,  Fort  Popham,  Me.,  in  June  and  July,  1898. 

*'The  Surgeon-General,  in  his  indorsement  of  January  26, 
1901,  states  flbat  the  original  account  (of  Mrs.  Cameron)  cov- 
ered by  these  vouchers  was  forwarded  b}^  Dr.  Brickett  to  the 
chief  surgeon,  Department  of  the  East^  February  23,  1899, 
and  that  it  was  not  in  proper  form  and  was  returned  to  Dr. 
Brickett  several  times  for  correction;  that  under  date  of 
September  22,  1900,  Dr.  Brickett  informed  the  chief  surgeon 
that  his  delay  in  forwarding  the  papers  had  been  occasioned 
by  poor  health;  that  under  date  of  March  7, 1899,  he  informed 
the  chief  surgeon  that  he  had  paid  Mrs.  Cameron's  bill  because 
she  was  unwilling  to  wait  for  payment  from  Washington;  and 
that  correct  vouchers  (the  ones  paid)  were  not  received  at 
Surgeon-General's  OflSce  until  November  24,  1900. 

"The  records  of  this  office  show  that  Dr.  Brickett  ceased 
to  be  an  acting  assistant  surgeon,  U.  S.  A.,  November  12, 1898. 

'"  It  would  appear  from  tne  foregoing  that  Mrs.  Cameron's 
failure  to  receive  directly  from  a  medical  disbursing  officer 
the  amount  of  any  just  claim  she  may  have  had  against  the 
Medical  Department  was  owing  to  the  neglect  or  delay  of  Dr. 
Brickett  himself. 

"  It  is  heM  that  the  transaction  between  Mrs.  Cameron  and 
Dr.  Brickett  constituted  an  assignment,  ti'ansfer,  or  sale  b}' 
her  and  a  purchase  b}^  him  of  her  claim  against  the  United 
States,  and  that  such  sale,  transfer,  or  assignment  was  '  abso- 
lutely null  and  void '  under  section  3477,  Revised  Statutes; 
that  reimbursement  for  private  funds  thus  voluntarih'  ad- 
vanced for  public  use  is  unauthorized  by  law  or  arm}"  regu- 
lations; and  that  such  advance  of  private  funds  does  not  create 
a  legal  claim  a^inst  the  Unitea  States  which  a  disbursing 
officer  is  authorized  to  pa}'.  On  this  ground  the  vouchers 
are  disaUmtH'(L'^* 

In  a  letter  dated  June  4,  1901,  Dr.  Brickett  stated  to  the 
Surgeon-General  that — 

'*I  have  the  honor  to  inform  you  that  I  can  not  give  you 
the  exact  dates  of  pavments  made  to  Mrs.  Rufus  Cameron 
for  laundry  work,  as  1  took  no  receipts. 

''It  was  impossible  to  get  work  done  at  Popham  Beach 
unless  immediate  payment  was  made  to  them.'' 

The  vouchers  in  question  are  dated  October  31,  1900.  On 
them  Mrs.  Cameron  certified  that  the  account  was  correct 
and  that  she  had  received  payment  in  full  from  ''  George  H. 
Brickett,  M.  D."  The  vouchers  were  also  certified  as  correct 
and  just  by  Dr.  Brickett,  who  signed  as  'Mate  acting  assist- 
ant surgeon,  U.  S.  A.'"  The  washing  appears  to  have  been 
performed  in  August,  1898. 
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In  discussing  the  situation  in  which  Dr.  Brickett  aqd  cer- 
tain other  medical  ofBcers  were  placed  the  Surgeon-General 
stated: 

"The  laundresses  were  employed  at  military  stations  re- 
mote from  disbursing  officers;  they  were  poor  and  needy,  and 
could  not  wait  several  weeks  to  obtain  pay  for  their  services 
through  regular  channels.  The  medical  officers  responsible 
for  the  treatment  of  sick  soldiers  were,  in  the  discharge  of 
that  duty,  obliged  to  see  that  their  patients  were  properly 
cared  for,  and  clean  linen  is  a  necessary  incident  to  proper 
care.  The  conditions  practically  required  cash  pajrments  to 
the  laundresses  and  left  the  medical  officers  no  option  in  the 
matter  except  to  advance  their  private  funds  or  neglect  the 
sick.  In  choosing  the  former  they  discharged  a  professional 
and  official  duty  which  was  as  much  enjoined  upon  them  by 
the  controlling  necessities  of  the  case  as  thougn  specifically 
ordered." 

Notwithstanding  the  fact  that  these  vouchers  were  rendered 
long  after  the  service  was  performed,  it  is  concluded  that  the 
money  was  paid  to  Mrs.  Cameron  as  soon  as  the  service  was 
rendered  and  before  Dr.  Brickett  ceased  to  be  an  acting  assist- 
ant surgeon.         % 

Section  3477,  Revised  Statutes,  provides  that  all  transfers 
and  assignments  made  of  any  claim  upon  the  United  States 
before  allowance  shall  be  null  and  void. 

Was  the  payment  by  Dr.  Brickett  to  the  laundress  for  her 
services  a  purchase  by  him  of  her  claim  against  the  United 
States,  and  hence  void  under  provisions  of  this  section  ? 

I  am  unable  to  find  any  decision  in  which  a  transaction  of 
thu>  nature  has  been  so  held,  while  many  cases  of  a  somewhat 
analogous  nature  may  be  cited  as  supporting  an  opposite  view. 
In  the  case  of  Le  Besque^  reported  in  2  Comp.  Dec,  347,  it 
was  held  that  the  master  of  a  light-house  tender  could  be 
reimbursed  for  the  amount  he  had  expended  in  connection 
with  the  sickness  and  burial  of  one  of  the  crew. 

In  a  late  case  a  similar  view  was  taken.  An  officer  con- 
daeting  a  number  of  recruits  from  Omaha,  Nebr.,  to  Chick- 
amauga,  Ga.,  was  compelled  to  purchase  subsistence  for  the 
recruits  en  route,  by  reason  of  the  failure  of  the  Government 
to  furnish  rations.  It  was  held  that  the  officer  was  entitled 
to  reimbursement.  (See  case  of  Morgan  A,  Yule^  decided 
April  24,  1901.) 
li  appears  to  have  been  uniformly  held  by  the  accounting 
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officers  that  transactions  analogous  to  the  one  under  considera- 
tion  are  not  prohibited  by  law,  and  I  can  see  no  sufficient 
reason  for  departing  from  the  long-established  practice  of  reim- 
bursing officers  and  employees  for  necessary  expenditures 
made  by  them  from  their  own  funds. 

Whereyer  an  officer  in  the  performance  of  his  official  duty 
has  found  it  necessary-,  in  order  to  properly  perform  his  duty, 
to  advance  his  private  funds,  such  an  advance  has  been  regarded 
by  this  office,  not  as  a  voluntary  and  unauthorized  advance- 
ment of  funds  creating  no  liability  on  the  part  of  the  Govern- 
ment, but  as  an  advancement  rendered  necessarj'  by  the  exi- 
gencies of  a  situation  for  the  existence  of  which  the  Govern- 
ment was  responsible,  and  for  which  the  officer  was  entitled  to 
reimbursement  of  the  amount  advanced. 

Dr.  Brickett  was  not  an  officer,  but  in  performing  his  duties 
as  acting  assistant  surgeon  he  was  placed  in  a  position  in 
which  the  obligations  were  equall}^  urgent.  I  am  of  opinion 
that  he  was  entitled  to  reimbursement  for  the  amounts  paid 
Mrs.  Cameron,  and  that  the  payment  b}'  Colonel  Smart  to 
Dr.  Brickett  in  reimbursement  of  these  amounts  was  properly 
made.  * 

Admitting  that  the  question  maj^  not  be  entireh'  free  from 
doubt,  I  am  nevertheless  not  inclined  to  disturb  a  construc- 
tion which  has  long  prevailed,  especially  when  it  is  urged  by 
the  administrative  officers  of  the  Government  that  a  contraiy 
practice  would  cause  great  inconvenience  in  the  performance 
of  public  business,  and  impair  the  efficiency  of  the  sendee 
without  any  compensating  advantage. 

After  careful  consideration,  having  in  mind  the  purposes 
for  which  the  law  relating  to  the  assignment  of  claims  was 
enacted,  I  am  of  the  opinion  that  the  transaction  referred  to 
should  not  be  regarded  as  an  assignment  of  a  claim  within 
the  meaning  of  section  3477,  Revised  Statutes.  The  decision 
in  4  Comp.  Dec,  196,  has  not  been  overlooked. 

There  are  no  urgent  considerations  of  public  policy  which 
would  seem  to  demand  a  change  of  practice  in  this  particular 
class  of  cases,  and  there  being,  as  I  view  it,  no  violation  of 
the  law,  I  hold  that  Colonel  Smart  should  have  credit  in  his 
accounts  for  the  amount  disallowed  by  the  Auditor. 
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FDsDlNG    BY    THE   COMMISSIONER  OF  PENSIONS 
J^S  TO  THE  PAYMENT  OF  ATTORNEYS'  FEES. 

The  adiudieation  by  the  Commissioner  of  Pensions  of  the  question 
whether  an  attorney's  fee  shall  be  paid  in  any  case  where  a  claim  for 
a  pension,  has  been  allowed  is  not  subject  to  review  by  the  accounting 
officers. 

{J)fci»9/m  hy  Assistant  Cwnptrollei*  Mitchell^  July  ^-^,  1901.) 

The  Auditor  for  the  Interior  Department  on  July  10,  1901, 
submits  for  approval,  disapproval,  or  modification,  the  fol- 
lowing decision: 

•*The  claim  of  Samuel  Cutting  for  pension  was  allowed  b}' 
certiticate  dated  June  23,  1900.  The  claimant  died  February 
5.  18^2.  The  full  amount  of  the  pension  which  accrued  upon 
the  application  of  the  invalid,  amounting  to  $149.87,  less  the 
48Uin  of  $10  paid  to  Milo  B.  Stevens  &  Co.,  the  recognized 
attorneys,  was  paid  to  the  widow,  Lydia  H.  Cutting,  August 
8,  1900?  Subsequentl}'  the  Commissioner  of  Pensions  deter- 
mined that  the  said  fee  of  $10  had  been  improperly  paid  to 
said  Milo  B.  Stevens  &  Co. ,  who  refunded  the  amount  of  $10 
and  the  same  was  deposited  by  the  Commissioner  of  Pensions 
to  the  credit  of  the  Treasurer  of  the  United  States  bv  certifi- 
cate of  deposit  dated  October  17,  1900.  On  Aprifs,  1901, 
the  Commissioner  of  Pensions  advised  this  oflice  that  the 
amount  refunded  should  be  paid  to  Lydia  H.  Cutting  (widow). 
On  April  15,  1901,  an  aceount  was  stated  by  this  office  in 
favor  of  said  Lydia  H.  Cutting  for  $10,  on  account  of  attor- 
ney fee  improperly  paid  in  the  case  of  Samuel  Cutting, 
deceased,  and  a  warrant  for  said  amount  was  drawn  April  18, 
IVM^l,  in  payment  of  said  account. 

"On  June  21, 1901,  the  Commissioner  of  Pensions  informed 
thiii  office  that  the  said  Lydia  H.  Cutting  (widow)  had 
refunded  the  said  sum  of  $10,  'on  account  oi pension  improp- 
erly paid  to  her,'  and  that  '  the  amount  refunded  should  be 
paid  to  George  W.  Horr,  Athol,  Mass.,  the  attorney  of 
record.'  The  amount  refunded  by  said  Lydia  H.  Cutting 
(widow)  was  deposited  by  the  Commissioner  of  Pensions  to 
the  credit  of  the  Treasurer  of  the  United  States  by  certificate 
of  deposit  dated  June  11,  1901. 

**The  death  of  the  soldier  having  occurred  while  his  appli- 
cation was  pending  and  prior  to  lie  issuance  of  a  certihcate 
for  pension,  paj^ment  of  any  pension  that  ma}"  have  accrued 
comes  within  the  purview  of  the  act  of  March  2,  1895  (28 
^tat.,  .%4),  for  settlement.  This  law  provides  that  when  a 
persjon  die««   having   an  application  for   a   pension  pending 
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(unadjudicated),  the  pension  which  might  accrue  under  said 
claim  shall  be  paid,  first,  to  his  widow;  second,  if  there  is  no 
widow,  to  his  child  or  children  under  the  age  of  16  years  at 
his  death;  third,  in  case  of  a  widow,  to  her  minor  children 
under  the  age  of  16  years  at  her  death. 

'^The  payment  of  attorneys'  fees  is  governed  by  section 
4769,  Revised  Statutes: 

^'  "Section  4769.  It  shall  be  the  dut}^  of  the  agent  paying 
such  pension  to  deduct  from  the  amount  due  the  pensioner 
the  amount  of  fee  so  agreed  upon  or  directed  by  the  Commis- 
sioner to  be  paid  where  no  agreement  is  filed  or  approved, 
and  to  forward  or  cause  to  be  forwarded  to  the  agent  or 
attorney  of  record  named  in  such  agreement,  or,  in  case  there 
is  no  agreement,  to  the  agent  prosecuting  the  case,  the 
amount  of  the  proper  fee.'    *     «     « 

"  It  is  the  practice  of  the  Bureau  of  Pensions  to  pjermit  an 
attorney  to  prosecute  to  completion  a  claim  in  which  he  is 
duly  recognized,  and  receive  therefor  the  regular  fee,  even 
though  the  claimant  should  die  before  the  issue  of  the  certifi- 
cate, provided  he  leaves  surviving  a  widow  or  minor  children 
who  would  be  entitled  to  receive  the  ae<;rued  {>ension  of  the 
soldier  in  its  entirety. 

"'  Should  an  applicant  for  pension  die  leaving  neither  widow 
nor  minor  children,  and  a  certificate  is  issued  subsequent  to 
his  death,  the  fee  is  denied  the  attorney  of  record  on  the 
ground  that  there  is  no  fund  f fom  which  payment  of  a  fee 
can  be  made. 

"The  Assistant  Secretary  of  the  Interior,  under  date  of 
October  4,  1892,  in  a  case  where  an  applicant  for  pension 
died  leaving  neither  widow  nor  minor  cnddren  and  a  certifi- 
cate was  issued  subsequent  to  his  death,  held  that  ^  There  is 
no  provision  of  law  authorizing  the  payment  of  said  fee  out 
of  any  fund  or  in  any  other  manner  than  to  *' deduct  it  from 
the  amount  due  the  pensioner."  In  this  case  there  is  no  pen- 
sioner and  therefore  no  amount  due  a  pensioner  from  which 
to  deduct.'     (6  P.  D.,  61.) 

"Again,  on  January  16,  1897,  the  Assistant  Secretary  of 
the  Interior  decided  that  *as  the  only  fee  provided  by  law  is 
to  be  deducted  from  the  pension,  it  follows  that  when  pay- 
ment of  accrued  pension  is  expressly  limited  to  the  defrayal 
of  the  expenses  of  the  p'^nsioner's  last  illness  and  burial  there 
is  no  fund  from  which  the  payment  of  a  fee  can  be  made.' 
(8  P.  D.,  406.) 

"The  Attorney-General,  under  date  of  April  16, 1887,  said: 

"'The  phrase^  "accrued  pension"  means  the  amount  of 
money  unpaid  by  the  Government  to  which  a  pensioner,  or 
one  who  had  a  valid  pending  claim  for  pension,  would  be  en- 
titled at  the  time  oi  his  death.  The  statute  declares,  first, 
this  unpaid  money  shall  be  paid  to  the  widow  of  the  pensioner 
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if  he  leaves  one;  second,  if  there  be  no  widow,  it  shall  be 

Eid  to  his  child  or  children  under  16  years  of  age;  if  he 
ive  no  widow  or  child  or  children  under  16  years  of  age  it 
shall  not  be  paid  at  all,  '^except  so  much  as  may  be  necessary 
to  reimburse  the  person  who  bore  the  expenses  of  the  last 
sickness  or  burial  of  the  decedent,  in  case  where  he  did  not 
leave  sufficient  assets  to  meet  such  expenses."  That  the 
'•accrued  pension  "  shall  be  paid  to  no  other  (person)  than  as 
above  stated  is  strongly  emphasized  by  the  provision  that 
"  such  accrued  pension  shall  not  be  considered  a  part  of  the 
assets  of  the  estate  of  the  deceased  nor  liable  to  be  applied  to 
the  debt  of  such  estate  .n  any  case  whatever,  but  shall  inure 
to  the  sole  and  exclusive  benefit  of  the  widow  or  children; 
and  if  no  widow  or  child  survive,  no  payment  whatsoever  of 
the  accrued  pension  shall  be  made  or  allowed.'  (19  Op.  Att. 
Gen.,  1.) 

"I  can  see  no  diflference  in  principle  between  the  cases 
decided  by  the  Assistant  Secretary  of  tne  Interior  and  the  one 
now  under  consideration;  therefore  I  am  of  opinion,  and  so 
bold,  that  there  is  nothing  in  the  provisions  of  the  act  of 
March  2, 1895,  supra,  which  authorizes  payment  of  attorneys' 
fees  out  of  the  accrued  pension  due  at  the  date  of  death  of 
any  person  entitled  to  a  pension  having  an  application  there- 
for pending  and  where  a  certificate  therefor  has  been  issued 
sub:*equent  to  the  death  of  such  person;  and  that  the  said  sum 
of  $10  erroneously  refunded  by  the  said  Lydia  H.  Cutting 
(widow)  should  be  returned  to  her." 

The  above  decision  is  not  approved. 

The  facts  in  this  case  are  not  clearly  stated;  but,  in  addi- 
tion to  those  stated  above,  it  is  understood  that  the  accrued 
pension,  amounting  to  $149.87,  was  paid  through  the  Interior 
Department  as  follows: 

To  Lydia  H.  Cutting,  widow  of  the  soldier $139. 87 

To  Milo  B.  Stevens  &  Co.,  as  attorneys'  fee 10. 00 

and  that  said  fee  of  $10,  refunded  by  Milo  B.  Stevens  &  Co., 
and  also  said  amount  refunded  by  Lydia  H.  Cutting,  as  stated 
by  the  Auditor,  were  deposited  by  the  Commissioner  of  Pen- 
Mons  with  the  Ti'easurer  of  the  United  States,  to  the  credit  of 
the  appropriation  from  which  the  amount  had  been  paid. 

It  is  not  stated  in  the  above  decision  whether  or  not  the 
eaiid  George  W.  Horr  has  presented  any  claim  for  said  fee  or 
money  refunded  as  stated  by  the  Auditor.  If  he  has  pre- 
!$ented  a  claim  to  the  Auditor  for  said  fee  of  $10  upon  the 
&wts  stated  I  know  of  no  reason  in  law  why  it  should  not  be 
l»id  to  him. 

24941— Vol.  8 4 
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The  Coinmi.ssioner  of  Pensions,  under  the  Secretary  of  the 
Interior,  is  charged  with  the  administration  and  intei-preta- 
tion  of  the  pension  laws  and  the  granting  or  refusal  of  pen- 
sions, and  whether  in  an}'  pension  claim  the  decision  of  the 
Commissioner  of  Pensions  or  the  Secretary  of  the  Interior  is 
right  or  wrong  it  can  not  be  reviewed  by  the  accounting 
officers  of  the  TreasuiT ;  and,  as  the  law  now  stands,  the  Com- 
missioner of  Pensions,  or  on  appeal  the  Secretary'  of  the 
Interior,  upon  granting  a  pension  determines  and  adjudicates 
the  question  in  each  case  as  to  whether  any  attorney  fee  in 
such  case  shall  be  paid,  and  he  so  designates  the  amount  and 
the  attorney  to  whom  it  shall  be  paid  in  the  same  manner  as 
he  adjudicates  and  determines  the  amount  and  to  whom  the 
pension  shall  be  paid.  This  the  Commissioner  has  done  in 
this  case  and  has  certified  to  the  Auditor  the  amount  and  the 
person  to  whom  said  fee  is  due.  (See  Digest  Second  Comp. 
Dec,  vol.  3,  sec.  1052;  17  Op.  Att.  Gen.,  339;  id.,  440.) 


RETIRED  OFFICERS  OF  THE  ARMY  DETAILED  AT 
EDUCATIONAL  INSTITUTIONS. 

A  retired  officer  of  the  Army  who,  upon  application  previously  made,  was 
detailed  as  a  professor  of  mil itaiy*  science  and  tactics  at  the  University 
of  Arkansas,  under  the  act  of  Xoveml>er  3,  1893,  which  provides- 
that  retired  officers  "when  so  detailed  shall  receive  the  full  pay  of 
their  rank,"  is  entitled  to  active-duty  pay  from  the  date  he  received 
notice  of  such  detail. 

{Asi<Utant  CimiptroUtr  MitchtU  to  the  Secretart/  of  Waf\  July 

25.  1901.) 

I  am  in  receipt  of  your  communication  of  the  8th  instant 
requesting  that  your  Department  be  advised  whether  a  retired 
officer  of  the  Army,  detijiled  on  college  duty,  is  entitled  to 
active-duty  pay  from  the  date  of  the  receipt  of  the  order,  or 
from  the  date  that  he  reports  for  such  duty. 

It  appears  from  the  correspondence  which  accompanies 
your  request  that  Captain  George  K.  Spencer,  retired,  was 
(upon  his  application  dated  September  2*j,  1900)  detailed  by 
paragmph  13,  Special  Order  231,  Adjutant-General's  office, 
October  2,  1900,  as  professor  of  military  science  and  tactics 
at  the  University  of  Arkansas,  under  the  provisions  of  the 
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act  of  Congress  approved  November  3,  1893  (28  Stat.,  7). 
He  reported  in  person  for  dutj^  at  the  University  October  11, 
1900,  from  ^which  date  he  has  received  the  active-duty  pay  of  his 
T&nk.  Captain  Spencer  applied  for  active-duty  pa}^  from  the 
date  the  order  detailing  him  was  promulgated,  claiming  that 
that  was  the  date  from  which  he  was  entitled  to  receive  such 
pay. 

The  question  presented  is  one  of  construction  and  is,  from 
what  date  is  Captain  Spencer  entitled  to  receive  the  full  pay 
of  his  rank?  His  application  was  dated  September  2^,  1900. 
He  was  detailed  by  special  order  dated  October  2,  1900.  He 
reported  at  the  University  for  duty  October  11,  1^0.  In 
indorsement  dated  May  28,  1901,  the  Paymaster-General, 
U.  S.  A.,  says: 

*•  It  is  the  rule  in  making  the  first  payment  to  retired  offi- 
cers detailed  on  college  dutv  to  allow  actiVe  pay  only  from  the 
date  of  their  reporting  at  the  college  for  said  duty  and  to  the 
date  of  their  receipt  of  the  order  relieving  them  from  such 
duty.'" 

In  indorsement  dated  June  28,  1901,  the  Judge-Advocate- 
(jeueral  of  the  Army  says: 

'•This  officer  was  detailed,  on  his  prior  request,  on  October 
2.  1900,  and  it  would  seem  that  he  is  entitled  to  '  active  pay ' 
from  that  date,  or  at  least  from  the  date  of  notice  of  such 
detail.  In  a  military  sense  the  word  'detail'  means  'the 
selection  of  an  individual  *  *  *  for  a  particular  service ' 
(Century  Dictionarv),  and  it  is  thought  that  this  officer  was 
*  detailed,'  within  the  meaning  of  the  statute,  from  the  time 
he  had  notice  of  the  detail,  his  application  for  the  detail  being 
regarded  as  an  acceptance  of  it.  From  such  notice  it  was  his 
duty  to  take  steps  to  enter  upon  the  duties  for  which  he  was 
detailed,  and  he  may  be  regarded,  therefore,  as  on  duty  for 
this  purpose." 

If  Congress  had  intended  that  an  officer  detailed  under  the 
I>i'ovision9  of  the  al>ove  act  should  not  receive  the  full  pay  of 
his  rank  "when  so  detailed"  until  he  had  reported  to  the 
"'educational  institution''  and  entered  upon  duty,  it  would 
have  no  doubt  so  said,  but  the  language  of  the  act  is,  "and 
when  so  detailed  shall  receive  the  full  pay  of  their  lunk.'' 

I  am  of  opinion  that  whenever  an  officer  is  detailed  by  an 
order  issued  by  proper  authority  and  receives  notice  of  such 
order,  the  detail  under  the  above  act  is  complete,  becomes  an 
a^'coQipJished  fact,  and  he  is  entitled  to  be  paid  the  full  pay  of 
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his  rank  from  the  date  he  receives  such  notice.     This  is  the 
natui'al  and  reasonable  construction  to  place  upon  said  act. 

As  a  matter  of  fact  an  oflBcer  '"when  so  detailed"  ma}'  be 
engaged  in  his  educational  work  before  as  well  as  after  he 
reports  for  duty  to  the  institution  to  which  he  is  detailed. 


LONGEVITY  PAY  OF  VETERINARIANS  OF  THE 

ARMY. 

Veteriniirians  of  the  first  claas  of  the  Army,  hi  computing  their  increased 
pay  for  length  of  service,  are  entitled  to  credit  for  prior  service  as 
veterinary  surgeons. 

( Comptroller  TraceweU  to  the  Secretary  of  War,  July  29^  1901.) 

I  have  b}'^  your  order,  per  indorsement  of  the  Adjutant- 
General  of  July  22,  1901,  the  following  letter  from  Lieu- 
tenant-Colonel G.  W.  Baird,  under  date  of  July  11,  1901: 

''I  have  the  honor  to  state  that  Veterinarians  Gerald  E. 
Griffin,  Fifth  Cavalry,  and  David  Le  May,  Seventh  Cavalry, 
have  each  made  a  claim  for  service  pay.  As  appears  from 
inclosed  records  obtained  from  the  Aajutant-General's  Office, 
Gerald  E.  Griffin  served  as  veterinary  surgeon,  Seventh  Cav- 
alry, from  September  17,  1889,  until  August,  1898,  when  he 
accepted  appointment  as  veterinarian  of  the  first  class,  Sev- 
enth Cavalry,  under  which  appointment  he  still  serves.  His 
service  has  been  continuous  since  September  17,  1889. 

'^Daniel  Le  May  was  appointed  veterinary  surgeon,  First 
Cavalry,  May  26, 1886,  accepted  appointment  May  30,  and  his 
resignation  was  accepted  October  31, 1886.  He  was  appointed 
veterinary  surgeon  of  the  Seventh  Cavalry  August  26,  1889, 
accepted  appointment  September  2,  1889,  and  has  served 
continuously  to  date. 

"  In  the  decision  of  the  Comptroller  dated  October  31, 1900, 

Eublished  in  Circular  No.  47,  Headquarters  of  the  Army,  it  is 
eld  that  a  veterinarian  is  entitled  to  include  his  period  of 
service  as  an  enlisted  man  in  the  computation  of  his  pay. 

"I  have  the  honor  to  request  to  be  informed  what  percent- 
age of  increased  pay  the  veterinarians  named  are  entitled  to 
upon  the  facts  submitted,  arid  when  such  increase  began  in  the 
case  of  each." 

You  request  my  decision  on  the  questions  as  follows: 
First,  what  percentage  of  increased  pay  are  the  veterina- 
rians named  entitled  to  upon  the  facts  stated  ? 
Second.  When  did  such  increased  pay  begin  in  each  case? 
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The  act  of  February  2,  1901  (31  Stat,  748),  provides: 

"Sec.  1.  That  from  and  after  the  approval  of  this  act  the 
Army  of  the  United  States,  including  the  existing  organiza- 
tion, shall  consist  of  fifteen  regiments  of  caval^3^     *     *     * 

"Sec.  2.  That  each  regiment  of  cavaliy  shall  consist  of 
*    *     * ;  two  veterinarians."    *    *    * 


^'  Sec.  20.  That  the  ffrade  of  veterinarian  of  the  second  class 
in  cavalry  regiments.  United  States  Army,  is  hereby  abolished, 
and  hereafter  the  two  veterinarians  authorized  for  each  cavalry 
regiment  and  one  veterinarian  authorized  for  each  artillery 
regiment  shall  receive  the  pay  and  allowances  of  a  second 
lieutenant,  mounted." 

It  appears  from  the  facts  stated  that  Gerald  E.  Griffin 
ser\-ed  as  a  veterinar}-  surgeon  for  eight  years  eleven  months 
and  one  day,  and  as  veterinarian  of  the  first  class  for  two 
years  ten  months  and  one  day,  to  June  19,  1901,  the  date  of 
his  letter.     He  is  therefore  serving  in  his  third  five  years. 

Daniel  Le  May  has  served  as  veterinary  surgeon  of  the 
Seventh  United  States  Cavalry  for  eleven  years  nine  months 
and  nineteen  days,  and  as  veterinary  surgeon  in  the  First 
United  States  Cavalry  for  five  months  and  one  daj^.  He  is 
therefore  serving  in  his  third  five  years. 

If  they  are  entitled  to  count  the  time  of  service  as  veteri- 
nary surgeons  and  veterinarians,  they  would  appear  to  be 
entitled  to  the  same  percentage  of  increased  pay. 

Veterinary  surgeons  and  veterinarians  are  a  part  of  the 
Armj-  of  the  United  States,  made  so  by  the  various  acts  pro- 
riding  for  their  appointment. 

•    (See  sec.  1102,  Rev.  Stat.;  sec.  2,  act  of  March  2,  1899,  30 
Stat,  977;  and  act  of  February  2,  1901,  31  Stat.,  748.) 

Their  service  is,  therefore,  actual  service  in  the  Army,  and 
if  they  are  entitled  to  longevit}'  pay  such  service  may  be 
counted  in  computing  it.  ( United  States  v.  M<y)*tmi^  112,  U.  S. 
1,  7.) 

In  the  case  of  Gerald  E.  Griffin,  a  veterinarian  who  was 
entitled  under  the  act  of  March  2,  1899  (30  Stat.,  977,  978),  to 
'•the  pay  and  allowance  of  a  second  lieutenant  of  cavalry,"  it 
was  held  that  in  computing  his  pay  he  was  ''  entitled  to  take 
credit  for  prior  service  as  an  enlisted  man  in  the  Army." 
(7  Conip.  Dec.  201.)  The  only  question  considered  in  this 
decUion  ws^  the  right  to  count  service  as  an  enlisted  man,  as 
tbat  WH8  the  on}y  prior  service  shown,  but  upon  the  principle 
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of  the  decision  in  the  case  of  United  States  v.  Morton^  supra^ 
he  is  entitled  to  count  service  as  a  veterinary  surgeon  and  as 
a  veterinarian  also. 

The  act  of  February  2,  1901,  »upra^  abolished  the  grade  of 
veterinarians  of  the  second  class,  and  gave  each  of  the  vete- 
rinarians provided  for  the  pay  and  allowances  of  a  second  lieu- 
tenant, mounted. 

Both  of  the  veterinarians,  on  the  facts  stated,  are  serving 
in  their  third  five  years'  service,  and  unless  they  have  had 
prior  service  that  should  also  be  counted  they  are  entitled  to 
the  same  percentage  of  increased  pay,  viz,  the  pay  of  a  second 
lieutenant,  mounted,  in  the  third  five  years  of  his  service. 

The  act  of  March  2,  1899  (30  Stat.,  977)  is  the  first  act  that 
provides  that  a  veterinarian  of  the  first  class  shall  have  the 
pay  and  allowances  of  a  second  lieutenant  of  cavalry,  and  as 
Gerald  E.  GrifGn  was  a  veterinarian  of  the  first  class  from  the 
date  of  the  passage  of  this  act,  his  increased  pay  begins  at 
that  date. 

The  act  of  February  2, 1901  (31  Stat.,  753),  changed  the  pay 
and  allowances  of  veterinarian  Daniel  Le  May  to  that  of  a 
second  lieutenant,  mounted,  and  he  is  entitled  to  the  increased 
pay  from  this  date. 


PAY  OF  ARMY  NURSES  WHILE  ON  LEAVES  OF 
ABSENCE. 

Under  the  provision  in  the  act  of  February  2,  1901,  that  members  of  the 
Army  Nurse  Corps  **  may  be  granted  leaves  of  absence  for  thirty  days, 
with  pay,  for  each  calendar  year,"  a  nurse  who  was  granted  leave  of 
absence,  with  pay,  for  thirty  days  from  the  date  of  her  appointment, 
and  who  rendered  no  service  subsequently,  is  entitled  to  pay  for  the 
period  of  such  leave. 

Assistant  Comptroller  Mitchell  to  Lieut.  Col.  G.  W.   Bairdy 
V.  S.  A.,  July  29,  1901. 

I  have  your  letter  of  the  18th  ultimo,  as  follows: 

*'  I  have  the  honor  to  state  that  claim  for  pay  of  a  member 
of  the  Army  Nurse  Corps  for  the  month  February  2  to  March 
1,  1901,  has  been  submitted  to  me  for  payment. 

"The  voucher  is  certified  by  the  Surgeon-General  of  the 
Army,  and  contains  the  following  remarks:    '  Served  under 
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contract  August  13,  1898,  to  December  25, 1898,  and  October 
25,  1899,  to  FebiTiary  1,  1901^  when  contract  was  annulled  to 
accept  appointment  as  nui'se  in  the  Army  Nurse  Coi-ps,  dated 
February  2,  1901.  Service  continuoas  from  October  25, 1899, 
to  April  3,  1901.  On  leave  with  pay,  February  2  to  March  4, 
liX)l,  inclusive.     On  leave  without  pay,  March  5  to  April  3, 

*'  From  the  record  submitted,  it  appears  that  the  claimant 
was  on  leave  from  the  date  of  appointment  in  the  Army  Nurse 
Corp«  and  never  returned  to  duty,  but  was  discharged  at  the 
expiration  of  the  month  subsequent  to  the  month  of  leave. 
Section  19  of  the  act  of  February  2,  1901,  referring  to  the 
Nurse  Corps,  states  that,  'They  may  be  granted  leaves  of 
abM^ence  for  thirty  days  with  pay  for  each  calendar  vear.' 

'^The  questions  presented  are,  first,  whether  t&e  service 
under  contract  above  named,  prior  to  appointment  as  a  mem- 
Ijer  of  the  Army  Nurse  Corps,  constitutes  any  claim»for  leave 
under  the  act  of  February  2, 1901;  and,  second,  whether  leave 
with  pay  for  the  first  month  after  appointment  is  due  to  a 
member  of  the  Nurse  Corps  who  is  discharged  at  the  expira- 
tion of  the  leave,  or  without  rendering  service  subsequent  to 
the  leave? 

"  If  pay  for  entire  month  stated  is  not  due,  for  what  por- 
tion of  the  month,  if  any,  is  pay  due?" 

The  act  of  February  2,  1901  (31  Stat,  753),  under  which 
this  nurse  was  appointed,  provides: 

••  Sec.  19.  That  the  Nurse  Corps  (female)  shall  consist  of  one 
superintendent,  *  *  *  and  of  as  many  chief  nurses,  nurses, 
and  reserve  nurses  as  may  be  needed.  *  *  *  That  the  pay 
and  allowances  of  nurses  *  *  *  shall  be  forty  dollars  per 
month  when  on  duty  in  the  United  States,  and  fifty  dollars 
per  month  when  without  the  limits  of  the  United  States, 
*  *  *  and  they  may  be  granted  leaves  of  absence  for 
thirty  days,  with  pay,  for  each  calendar  year." 

The  granting  of  leaves  of  absence  under  the  statute  quoted 
is  a  matter  within  the  discretion  of  the  Secretary  of  War,  and 
he  may  grant  the  thirt}'  days'  leave  of  absence  provided  for 
with  pay  at  any  time  after  the  service  begins,  the  only  limita- 
tion being  that  not  more  than  thirty  days'  leave  of  a>)sence 
with  pav  :^ha,ll  be  granted  in  each  calendar  year. 
TTie  letml   rig'ht  of  army  nurses  appointed  under  the  act  of 
Fehruarv  '2^  Muj>ra^  to  pay  for  the  time  they  are  absent  with 
/ftii'e  i.s  /ixed   by  the  order  granting  said  leave,  and  is  not 
affected   by  any  prior  or  subsequent  service.     The  former 
herviee  and   the  prospect  of  future  service  can  properly  be, 
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and  probably  are,  considered  by  the  administi-ative  officers  in 
detemiiuing  the  tiiue  for  which  the  leave  will  be  granted,  and 
whether  it  will  be  granted  with  or  without  pay,  but  when 
once  granted  by  proper  authority  their  status  as  to  pay  while 
on  such  leave  is  fixed,  and  if  they  have  been  granted  leave 
with  pay,  not  in  excess  of  thirty  da^^s  in  each  calendar  year, 
they  are  entitled  to  pay  during  such  leave  the  same  as  if  the}^ 
were  performing  actual  service. 


FEES  COLLECTED  BY  CLERKS  OF  COUKTS  UPON 
THE  ADMISSION  OF  ATTORNEYS  TO  PRACTICE. 

Fees  established  by  a  rule  of  court  for  the  admission  of  attorneys  to  prac- 
tice are  not  official  emoluments  within  the  meaning  of  section  833, 
Revised  Statutes,  and  clerks  of  courts  are  not  recjuired  to  include  in 
their  half-yearly  returns  such  fees  collected  by  them. 

{Decision  hy  CmnptroUer  TracewelL  July  29^  1901.) 

M.  B.  Converse,  as  clerk  of  the  United  States  district  court 
for  the  southern  district  of  Illinois,  by  application  filed  July 
10,  1901,  requests  the  revision  of  his  account  for  "excess  of 
emoluments"  for  the  calendar  year  1900,  settled  b}^  the  Au- 
ditor for  the  State  and  other  Departments  per  certificates 
dated  ^larch  25  and  June  22, 1901,  respectively. 

The  facts  upon  which  the  request  is  based  are  as  follows: 
In  his  original  return  of  official  emoluments  for  the  first  half  of 
said  calendar  year  1901  the  clerk  included  $95  paid  to  him  by 
attorneys  upon  their  admission  to  practice  in  the  said  district 
court  and  $2.70  for  fees  in  a  civil  case  earned  and  collected 
in  the  latter  part  of  the  previous  calendar  year,  and  failed  to 
include  in  said  return  $330  earned  and  collected  in  bankruptcy 
cases  and  $22.15  earned  but  not  collected  in  other  civil  cases. 

Upon  this  return,  with  like  return  for  the  last  half  of  said 
calendar  year  1900,  the  Auditor  stated  the  account  of  March 
25,  1901,  siqrra^  charging  the  clerk,  of  course,  with  the  $95 
received  from  attorneys  and  the  $2.70,  and  found  a  consider- 
able balance  due  the  United  States,  which  was  withheld  and 
paid  from  the  clerk's  current  fee  accounts. 

Subsequently  the  clerk  rendered  an  amended  return  of  offi- 
cial emoluments  for  said  first  half  of  the  calendar  year  1901, 
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in  which  he  charged  himself  with  the  $330  bankruptcy  fees 
and  $22.15  civil  fees  not  collected,  aggregating  $352.15,  and 
left  cut  the  ^5  paid  to  him  by  attorneys  and  $2.70  civil  fees 
earned  in  the  former  calendar  year,  aggregating  $97.70. 

This  5^97.70  he  claimed  as  a  credit  against  the  said  $352.15, 
and  after  deducting  it  deposited  the  balance,  $254:. 45,  to  the 
credit  of  the  Treasurer  of  the  United  States  as  excess  of 
emoluments  for  said  calendar  year  1901. 

Upon  this  amended  return  the  Auditor  stated  the  account 
of  June  22,  1901,  in  which  he  charged  the  clerk  with  the 
$352.15  not  included  in  the  original  return,  and  credited  him 
with  the  deposit  of  $254.45;  but  for  the  reason  that  the  sum 
($97.7i>)  claimed  by  the  clerk  as  a  credit  had  been  finalh^  adju- 
dicated by  the  settlement  of  March  25,  1901,  the  Auditor  was 
without  jurisdiction  to  consider  it,  therefore  he  did  not  credit 
it,  hut  found  a  balance  of  $97.70  due  the  United  States.  Hence 
this  appeal. 

There  is  no  question  as  to  the  right  of  the  clerk  to  the  credit 
of  ^2.70,  fees  earned  in  the  former  calendar  year,  but  the 
question  as  to  his  right  to  the  credit  of  the  $95  pai4  to  him 
by  attorneys  for  admission  to  practice  is  more  diflScult. 

The  clerk  claims  credit  for  the  latter  upon  the  ground  that 
he  erroneously  charged  himself  with  this  amount  in  his  origi- 
nal return,  ''because  the  fee  charged  for  such  admissions  is 
not  a  fee  prescribed  bj;  section  828,  Revised  Statutes,  but  is 
one  regulated  by  rule  of  court."  He  further  says  that  he  is 
advised  that  he  ''was  not  required  to  account  for  such  fees." 
The  rule  referred  to  is  as  follows: 

^•RuLE  XVIII  (adopted  June  23,  1864).  Ordered,  That 
from  and  after  this  date  the  admission  fee  of  attorneys  and 
counselors  admitted  to  practice  in  this  court  shall  be  five 
dollars." 

No  authority  is  cited,  but  the  claim,  as  well  as  the  advice 
referred  to,  is  evidently  based  upon  the  decisions  hereinbelow 
cited. 

In  1885  the  United  States  brought  suit  against  Clement  H. 
Hill,  clerk,  etc.,  and  his  surety  (25  Fed.  Rep.,  375),  to  recover 
naturalization  fees,  and  it  was  held  by  the  trial  court  (quot- 
ing from  the  syllabus)  that— 

•'Amounts  received  by  the  clerk  of  the  district  court 
*    ♦    *     for  the  naturalization  of  aliens    *    *     *    are  not 
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fees  and  enioluments  within  the  meaning  of  Revised  Statutes, 
sec.  833,  and  the  clerk  is  not  bound  to  include  them  in  his 
half-yearly  returns." 

The  court,  after  reviewing  the  several  fee  statutes,  con- 
cluded that  the  ''  fees  and  emoluments  "  referred  to  were  those 
authorized  by  law  to  be  taxed  in  cases,  etc.,  and  not  those  for 
which,  in  special  cases,  riot  provided  for  by  statute,  a  reason- 
able compensation  was  fixed  b\^  inile  or  order  of  the  court. 
On  page  377  it  is  said: 

"  Of  such  a  character  are  proceedings  under  the  naturaliza- 
tion laws,  under  the  shipping  commissioner's  act,  and  appli- 
cations to  be  admitted  to  practice  as  an  attorney." 

The  Supreme  Court  (120  U.  S.,  169)  aifirmed  this  decision, 
but  not  upon  the  same  grounds  aij  those  given  by  the  trial 
court.     It  held  (quoting  from  the  syllabus)  that — 

''The  provision  in  section  823,  taken  from  section  1  of  the 
act  of  February  26,  1853,  C.  80,  10  Stat,  161,  that  the  fees  to 
clerks  shall  be  '  taxed  and  allowed,'  applies  prinw  facie  to 
taxable  fees  and  costs  in  ordinary  suits  between  party  and 
party,  prosecuted  in  a  court:  and  there  is  no  specihcation  of 
naturalization  matters  in  the  fees  of  clerks." 

The  fees  which  were  the  subject  of  the  issue  in  this  case 
were  a  sum  of  %\  when  the  application  was  filed  and  $2  when 
the  certificate  was  issued. 

Subsequently,  in  1887,  the  United  States  brought  another 
suit  in  the  circuit  court  against  Hill  for  the  same  class  of 
fees,  and  was  again  unsuccessful.     (See  123  U.  S.,  681.) 

In  1889  Hill  brought  suit  in  the  circuit  court  against  the 
United  States  (40  Fed.  Rep.,  J41)  for  fees  earned  from  the 
latter  in  cases  in  which  they  were  a  party,  and  for  which 
accounts  were  rendered  to  the  accounting  officers  and  with- 
held because  the  clerk  did  not  account  for  naturalization  fees 
as  part  of  his  official  emoluments.  The  defendant  offered  to 
prove  that  Hill  had  received  large  sums  of  money  as  the 
ordinary  and  usual  fees  in  naturalization  cases  for  administer- 
ing oaths,  filing  papers,  issuing  certificates,  etc. ;  that  be  used 
his  official  seal,  etc.,  and  asked  the  court  to  rule  as  matters  of 
law  that  the  returns  of  official  emoluments  were  not  full  and 
complete,  etc.,  and  that  the  decision  of  the  Supreme  Court 
first  cited,  and  in  the  second  case  (circuit  court)  that  naturali- 
zation fees  were  not  official  fees,  etc.,  *'is  no  estoppel  byway 
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of  judgment   or  otherwise"  to  the  defense  in  this  suit  insti- 
tuted by  Hill  for  sums  due  hito. 

The  court  declined  to  receive  the  proof  offered  or  give  the 
rulings  praj^ed  for,  holding  that  the  Supreme  Court  in  the 
decision  referred  to  settled  the  whole  matter,  and  had  ''decided 
that  the  fee  bill  is  not  applicable  to  naturalization  cases" 
(Colt.,  J.,  p.  446). 
The  sj-llabus  in  this  case  reads  as  follows: 

*'In  an  action  against  the  United  States  by  the  clerk  of  a 
district  court  to  recover  fees  due  him,  deiendant  can  not 
introduce  evidence  to  prove,  in  the  way  of  counterclaim, 
that  plaintiff  has  received  and  failed  to  account  for  fees  re- 
ceive by  him  in  the  naturalization  of  aliens,  since  he  is  not 
bound  to  account  for  such  fees." 

By  the  act  of  March  15, 1898  (30  Stat.,  317),  clerks  are  now 
required  to  account  for  naturalization  fees,  but  there  is  no 
such  requirement  as  to  fees  or  compensation  received  for  the 
adinis:5ion  of  attorneys. 

It  is  quite  clear  that  the  basis  of  these  decisions  is  that 
there  is  no  fee  or  compensation  fixed  by  statute  for  services 
in  naturalization  cases,  and  there  being  no  such  provision 
touching  the  admission  of  attorneys  1  think  the  same  rule 
>hould  apply,  and  that,  in  the  absence  of  statutory  require- 
ment, clerks  are  not  bound  to  account  for  the  amounts  paid 
to  them  by  attorneys  upon  admission  to  practice. 

1  hold,  therefore,  that  Mr.  Converse  is  entitled  to  the  credit 
clahned,  and  a  certificate  of  differences  will  issue  accordingly. 


INCREASED   PAY    OF    OFFICERS   OF   THE   ARMY 
EXERCISING  A  HIGHER  COMMAND. 

Under  the  pwvision  in  section  7  of  the  act  of  April  26, 1898,  that  "in  time 
of  war  ever>'  oflScer  serving  with  troops  oj)erating  against  the  enemy 
who  shall  exercise,  under  assignment  in  orders  issued  by  competent 
aatbority,  a  command  above  that  pertaining  to  his  grade,  shall  be 
entitled  to  receive  the  pay  and  allowances  of  the  grade  appropriate  to 
the  command  so  exercised,'*  and  the  provision  in  the  act  of  May  26, 
1900,  limiting  payment  of  such  increased  pay  to  officers  so  exercising 
a  higher  corainand  for  a  continuous  period  of  not  less  than  three 
months,  an  officer  of  the  Army  who,  while  serv-ing  in  the  Philippine 
Islands,  exerciser!  a  higher  command  prior  to  June  30,  1900,  under 
assignment  in  orders  issued  by  his  superior  officer  which  he  was  bound 
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to  obey,  and  not  by  virtue  of  hie  being  the  senior  oflBcer  present  for 
duty,  which  orders  were  subsequently  confirmed  by  the  commanding 
general,  is  entitled  to  the  pay  and  allowances  of  the  grade  appropriate 
to  the  command  so  exercised,  whether  so  exercised  for  a  continuous 
period  of  three  months  or  not;  but  where  such  higher  command  was 
so  exercised  subsequent  to  June  30,  1900,  payment  is  not  authorized 
unless  the  higher  command  was  so  exercised  for  a  continuous  period 
of  three  months. 

{Assistant  Comptroll^*  Mitchell  to  the  Seci^etary  of  War,  July 

29.  1901,) 

By  j^our  reference  and  indorsement  dated  the  13th  instant, 
I  am  in  receipt  of  a  letter  from  Lieutenant-Colonel  G.  W. 
Baird,  chief  disbursing  officer^^Paymaster-General's  Office,  as 
follows: 

"'I  have  the  honor  to  state  that  Special  Orders,  No.  118,  par- 
agraph 1,  Headquarters  Division  of  the  Philippines,  Manila, 
Phihppine  Islands,  May  7,  1901,  confirms,  for  the  purpose  of 
increased  pay,  the  assignments  to  conunands  above  those  per- 
taining to  their  respective  grades,  of  various  officei*s  named. 
In  most  of  these  cases  the  assignments  were  by  orders  issued 
before  the  exercise  of  the  command,  and  emanating  from 
department  headquarter  or  regimental  headquarters. 

''It  will  be  seen,  from  the  order  inclosed,  that  the  confir- 
mation by  the  commanding  general,  Division  of  the  Philip- 
pines (dated  May,  1901),  was  probably  made  on  the  receipt  of 
decision  No.  118,  Paymaster-Generars  circular  No.  254,  made 
by  your  office  on  February  27,  1901,  overruling  decision  No. 
13,  Paymaster-Genemrs  circular  No.  179,  March  31,  1899. 
Attention  is  invited  to  the  fact  that  the  command,  in  several 
instances,  was  exercised  continuously,  beginning  several 
months  before  the  date  of  the  order  cited  (S.  O.  118,  Head- 
quarters Division  of  the  Philippines). 

"'I  respectfully  ask  if  Special  Orders,  No.  118,  inclosed,  is, 
in  the  view  of  your  office,  a  competent  order,  as  contemplated 
in  decision  No.  118,  circular  No.  254,  Paymaster-Geneml's 
Office,  and  carries  with  it  the  pay  of  the  comn^nd  exercised, 
provided  such  command  was  exercised  for  a  period  not  less 
than  three  months?" 

Special  Orders,  No.  118,  issued  May  7,  1901,  at  the  Head- 
quarters Division  of  the  Philippines,  is  as  follows: 

[Extract.] 

''The  assignments  of  the  following-named  officers  to  com- 
mands above  those  pertaining  to  their  respective  grades  are 
confirmed,  for  the  pui*pose  of  increased  pay,  from  the  dates 
given." 
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Following  the  above  language,  said  order  118  contains  the 
number  of  special  orders,  from  what  headquarters  issued, 
names,  rank,  ,  command,  exercised  from  what  date,  of  126 
oflScers. 

This  order  vras  issued  by  command  of  Major-Genei'al  Mac- 
Arthur,  ^lost  of  the  officers  named  in  the  order  appear  to 
have  been  originally  assigned  to  higher  commands  in  orders 
issued  from  their  respective  regimental  headquarters,  and  it 
further  appears  that  the  assignments  of  nearly  all  the  officers 
were  subsequent  to  May  26,  1900. 

Section  7,  act  of  April  26, 1898  (30  Stat.,  365),  is  as  follows: 

'^That  in  time  of  war  every  officer  serving  with  troops 
operating  aeainst  an  enemy  who  shall  exercise,  under  assign- 
ment in  orders  issued  by  competent  authority,  a  command 
above  that  pertaining  to  nis  gi'ade  shall  be  entitled  to  receive 
the  pay  ana  allowances  of  the  gmde  appropriate  to  the  com- 
mand so  exercised:  Provided^  That  a  rate  of  pay  exceeding 
that  of  a  brigadier-general  shall  not  be  paid  in  any  case  by 
reason  of  sucn  assignment."    *    *    * 

The  act  making  appropiation  for  the  support  of  the  Regu- 
lar and  Volunteer  Army  for  the  fiscal  year  1901  (31  Stat.,  211), 
approved  May  26,  1900,  contains  the  following  provision: 

'•For  additional  pay  for  increased  rank  when  in  command 
bv  competent  authority,  fifty  thousand  dollars:  Provided^ 
Tlhat  no  part  of  this  sum  shall  be  used  for  pay  of  officers  as- 
signed to  higher  command  than  their  rank  in  the  Armv,  unless 
such  service  shall  be  continuous  for  a  period  of  not  less  than 
three  months." 

My  decision  is  requested  as  to  whether,  in  view  of  the  facts 
stated  by  Colonel  Baird,  Special  Orders,  No.  118,  is  such  an 
order  as  will  give  to  officers  therein  named  the  pay  of  the 
grades  pertaining  to  the  commands  exercised  by  them. 

Confining  myself  solely  to  the  facts  stated  by  Colonel  Baird, 
and  said  orders,  I  am  of  opinion  that — 

If  a  subordinate  officer  serving  in  the  Philippine  Islands 
exercised  a  command  above  that  pertaining  to  his  grade  prior 
to  June  30,  1900,  under  assignment  in  orders  issued  by  his 
superior  officer,  and  such  order  was  such  that  the  subordinate 
officer  was  bound  to  obey,  and  such  assignment  in  orders  was 
afterwards  approved  by  the  commanding  general  in  the  Phil- 
ippine Islands,  the  subordinate  officer  so  exercising  such 
higher  command  under  such  orders  would  be  entitled  to  the 
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pay  and  allowances  of  the  grade  appropriate  to  the  command 
so  exercised  regardless  of  whether  he  exercised  such  higher 
command  for  a  period  of  three  months  or  not. 

If  a  subordinate  officer  serving  in  the  Philippine  Islands 
exercised  a  command  abov^e  that  pertaining  to  his  grade  after 
June  30,  1900,  under  assignment  in  orders  issued  by  his 
superior  officer,  and  such  order  was  such  that  the  subordinate 
officer  was  bound  to  obey,  and  such  assignment  in  orders  was 
afterwards  approved  by  the  commanding  general  in  the  Phil- 
ippine Islands,  the  subordinate  officer  so  exercising  such 
higher  command  under  such  orders  would  be  entitled  by  said 
act  of  May  26  to  the  pay  and  allowances  of  the  grade  appro- 
priate to  the  command  so  exercised,  providing  such  officer 
exercised  such  higher  command  for  a  continuous  period  of 
not  less  than  three  months;  otherwise  such  officer  would  not 
be  entitled  to  such  higher  pay. 

If  a  subordinate  officer  serving  in  the  Philippine  Islands 
exercised  a  command  above  that  pertaining  to  his  grade  by 
virtue  of  his  being  the  senior  officer  present  on  duty  and  not 
under  assignment  in  orders  issued  by  his  superior  officer,  and 
which  w^as  afterwards  approved  by  the  commanding  geneml 
in  the  field,  he  would  not  be  entitled,  for  exercising  such 
higher  command  under  such  circumstances,  to  the  pay  appro- 
priate to  the  grade  of  the  command  so  exercised. 


BRIDGE  CHARGES  INCLUDED  BY  RAILROAD  COM- 
PANIES IN  THEIR  CHARGES  FOR  TRANSPORTA- 
TION. 

In  determining  the  bridge  charge  included  by  a  railroad  company  in  its 
charge  for  transiwrtation  over  its  line,  including  a  bridge  over  a  navi- 
gable stream  which  is  subject  to  the  provision  in  the  act  authorizing 
the  construction  of  the  bridge,  that  "no  higher  chaiige  shall  be  made 
for  the  transmission  over  the  same  of  the  mails,  the  troops  and  muni- 
tions of  war  of  the  United  States  than  the  rate  per  mile  paid  for  their 
transportation  over  the  rail  roads  *  *  *  lea<ling  to  the  said  bridge, ' ' 
the  average  rate  y^er  mile  charged  by  the  railroads  from  the  initial 
point  of  transportation  to  the  l^eginning  of  the  bridge  proper,  includ- 
ing the  approaches  to  the  bridge,  must  be  reganled  as  the  rate  per 
mile  i)aid  for  transportation  over  the  railroads  leading  to  the  bridge. 
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Wh«re  tbe  charge  for  transportation  over  the  bridge  and  its  approaches 
is  not  apportioned  l^etween  the  bridge  and  its  approaches,  the  charge 
must  be  apx>ortioneil  according  to  their  relative  lengths. 

{Decisum  hy  CcnnptroUer  Traceivell^  July  29^  1901.) 

The  Southern  Railway  Compfiany  appealed,  November  26, 
1900,  from  the  action  of  the  Auditor  for  the  War  Department 
in  settlements  dated  May  29  and  25, 1900. 

The  accounts  thus  opened  for  revision  involved  ti-ansporta- 
tion  over  various  bridges,  and  therefore  the  railway  company 
was  requested  to  furnish  a  statement  of  bridge  charges  or  arbi- 
traries  applicable  over  its  lines,  so  as  to  determine  what  deduc- 
tions should  be  made  therefor  in  accordance  with  decision  of 
this  office  dated  February  18,  1901. 

In  response  to  this  request  the  auditor  of  the  Southern 
Railway  Company,  under  date  of  June  24,  1901,  submitted  a 
letter  addressed  to  him  by  the  vice-president  and  general 
mana^r  of  the  Terminal  Railroad  Association  of  St.  Louis, 
dated  June  18,  1901,  as  follows: 

••••Your  favor  17th  instant  asks  if  the  Terminal  Railroad 
Association  of  St.  Louis,  in  transporting  the  passenger  trains 
of  transportation  lines  over  the  tracks  of  the  Terminal  Rail- 
road Association,  and  the  Eads  and  Merchants  bridges,  to, 
from,  and  through  the  passenger  station  at  St.  Louis,  exact 
from  transportation  lines,  or  from  individual  passengers  in 
such  trains  holding  through  tickets,  an  arbitrar}'  or  graded 
toll  or  rate,  for  the  privilege  of  using  the  trackage  and  ter- 
minals of  the  Terminal  Railroad  Association  or  the  bridges 
naiued. 

*'In  reply  I  state  that  no  arbitrary  or  graded  rate  or  toll 
per  passenger  is  exacted  from  either  transportation  lines  or 
passengers  holding  through  tickets,  for  the  service  mentioned." 

In  his  communication  the  auditor  of  the  Southern  Railway 
.'^ys: 

"The  Cairo  bridge  was  opened  November,  1889.  Effec- 
tive January  1, 1889,  the  fii*st-class  rate  (Illinois  Central  Rail- 
road), Chicago  to  New  Orleans,  was  $27.55. 

••Rate  sheet  effective  April  17,  1893,  shows  the  same  rate 
J>efii(»en  those  points. 

''The  rat*;  via  the  Cincinnati,  New  Orleans  and  Texas  Paci- 
&•  Railway,  Chattanoo^  to  Cincinnati,  is  based  on  a  3  cents 
per  mile  basis.      The  distance  is  338  miles,  the  rate  is  ^10.15. 
This  rate  includes  the  entire  distance  over  the  Cincinnati,  New 
Orleans  and  Texas  Pacific  Riiilwav  and  the  Cincinnati  South- 
ern bridg'e,  at  3  cents  per  mile.     I'herefore,  what  evidence  is 
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there  that  a  higher  rate  per  mile  is  being  charged  over  the 
bridges  than  is  charged  per  mile  by  the  railroads  leading  up 
to  such  bridges?  Is  it  not  a  fact  that  because  the  '* compen- 
dium" states  a  ''bridge"  arbitrary  of  75  cents  or  25  cents 
would  be  exacted  by  one  road  from  another,  or  by  one  operat- 
ing division  of  a  line  from  another  operating  division  of  the 
same  line,  it  is  assumed  the  law  has  been  violated?  Does 
that  law  elect  to  say  how  railroads  shall  state  their  accounts 
between  each  other  in  the  settlement  of  revenue,  or  in  the 
distribution  of  their  revenues  to  their  various  operating 
divisions? 

*'  Practicalh^  applied,  the  information  contained  in  the  "  com- 
pendium" woula  give,  in  innumerable  instances,  the  follow- 
ing results: 

''The  East  and  West  Railroad  operates  its  trains  from  A  to 
C,  a  distance  of  900  miles,  in  three  operating  divisions  of  300 
miles  each. 

"Its  tracks  end  at  B,  a  distance  of  895  miles.  B  to  C,  5 
miles;  the  tracks  and  power  of  a  temiinal  railroad  are  used 
into  C,  for  which  privilege  and  service  it  pays  to  the  terminal 
i-ailroad  a  certain  rate  per  car. 

"This  expense  is  charged  in  the  accounts  of  the  East  and 
West  Railroad  to  the  expenses  of  its  third  division,  terminat- 
ing at  C.  Its  rate  per  mile  for  passenger  fare  is  3  cents.  Its 
rate  A  to  C  is  S27. 

"The  third  division  being  charged  with  the  expense  inci- 
dent to  the  terminal,  is  allowed  an  arbitrary  of  75  cents  per 
passenger  in  the  division  of  the  revenue  as  between  the  three 
operating  divisions. 

"Hence,  from  the  $27  rate  75  cents  is  deducted,  and  the 
balance  pro  rated  on  a  mileage  basis  A  to  C,  resulting  as 
follows: 

**  First  division $8.75 

*  *  Second  division 8. 75 

"Third  di\'i8ion 9.50 

*'Total 27.00 

"Thus  it  will  be  seen  that  the  application  of  the  arbitraiy 
in  this  case  does  not  increase  the  rate  per  mile  charged  the 
public,  but  is  simply  a  private  internal  arrangement  for  the 
proper  apportionment  of  the  revenues  of  the  Ime,  the  75  cents 
being  retained  by  the  road  leading  up  to  the  bridge. 

******* 

"Let  us  then  consider  and  determine: 

' '  First.  What  is  the  so-called  ' '  bridge  "  arbitrary,  and  what 
service  does  it  cover. 

"Second.  On  what  basis  are  rates  constructed,  and  what 
YVites^  in  so  far  as  the  United  States  are  concerned,  include  arbi- 
trarv  charges  to  the  public  for  crossing  post-route  bridges. 

"^rhird.  What  are  the  conditions  at  and  lengths  of  the 
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Tarious  p)Ost-ro\ite  bridges  for  which  it  is  claimed  an  arbi- 
trary is  exacted. 

"•^  BRIDGE   ARBITRARIES. 

"While  the  arbitrary  in  its  application  to  passenger  and 
frpiffht  rates  is  styled  ''bridge"  arbitrar}^  it  does  not  neces- 
sarily follow  that  the  full  amount  of  such  arbitrary  accrues  to 
apa<t-route  bridge. 

"Take,  for  illustration^  the  situation  at  St.  Louis.  The  arbi- 
trary as  applied  to  that  point  when  added  to  the  rate,  or  when 
u^od  in  tne  division  of  passenger  or  freight  revenues  as 
between  interested  carriers,  does  not  apply  alone  to  the 
bridge,  but  to  extensive  terminals,  trackages,  and  depot  facil- 
ities, of  which  the  bridges  proper  form  but  an  insignificant 
part. 

'•The  same  conditions  exist  at  Louisville  with  respect  to  the 
Kentucky  and  Indiana  bridge,  and  invariably  at  other  river 
crossings. 

"It  is  true  there  are  cases  where  bridges  over  navigable 
waters  constitute,  in  connection  with  the  approaches  to  such 
bridges  (the  right  to  build  which  it  would  appear  was  not 
tfranted  by  Congress),  the  entire  distance  for  wnich  the  arbi- 
trary is  used.  These  cases,  however,  are  few.  Generally 
applied,  therefore,  the  term  'bridge'  arbitrary  is  a  misnomer, 
evidently  adopted  for  convenience  and  brevity. 

'•BASIS     OF    COXSTBUCmON    OF    PASSENGER    RATES.      THROUGH 
ARBITRARY   OR  BLANKET  RATES. 

•*  In  fixing  rates  between  common  points,  such  as  New  York 
to  San  Francisco,  Chicag-o,  111.,  to  New  Orleans,  La.,  New 
York  to  Chicago,  Washington  to  St.  Louis,  Savannah,  Ga., 
to  Denver^  invariably  no  consideration  is  given  intermediate 
di-iabilities  or  arbitraries,  such  as  terminals,  trackages,  bridges, 
etc.  The  rate  is  fixed  upon  existing  general  conditions  and 
in  accord  with  the  amount  of  service  rendered.  Hence,  when 
pi  orated  over  the  distance  actually  traveled,  an  even  rate  per 
mile  i.s  shown,  and  no  higher  rate  per  mile  is  charged  for  one 
part  of  the  distance  than  for  another.  As  a  result  post-route 
nridges  are  charged  for  at  the  same  rate  per  mile  as  is  charged 
for  other  parts  of  the  distance  traveled,  and  the  law  is  in  no 
way  violated. 

"Other  through  rates  are  constructed  on  basis  of  the  sums 
of  locals  ot  each  line  traveled.  If  such  local  rates  are  made 
on  basis  of  a  per  mile  rate,  without  an  addition  for  teiminals 
or  bridges,  in  that  event  no  higher  rate  has  been  charged  for 
ttie  bridge  than  the  late  per  mile  up  to  the  bridge. 
**However,  if  an  arbitraiy  be  added,  and  that  arbitrary 
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includes  a  post-route  bridge,  then  such  arbitrary  as  applicable 
to  the  bridge  should  be  reduced  to  conform  to  the  law. 

'•Strictly  local  rates  are  made  on  certain  lines  without 
regard  to  bridges  or  terminals.  As  an  illustration  see  tariff 
n  iming  local  rates  on  the  Cincinnati,  New  Orleans  and  Texas 
I'acilie  Railway. 

''Those  I'ates  appear  to  be  made  into  and  out  of  Cincinnati, 
over  the  Cincinnati  Southern  bridge,  on  a  mileage  basis  for 
the  entire  distance. 

"For  instance,  Sunbright,  Tenn.,  to  Cincinnati,  Ohio;  dis- 
tance, 232  miles;  rate  per  mile,  3  cents;  fare,  $6.96. 

''In  this  case  no  greater  rate  per  mile  is  charged  for  the 
bridge  than  for  other  parts  of  the  main  line;  consequently  the 
law  has  not  been  violated. 

"'Other  local  rates  are  constructed  on  basis  of  mileage  up 
to  the  terminal,  plus  an  arbitrary  for  the  terminal. 

''As,  for  instance: 

"Fort  Dodge,  Iowa,  to  Omaha,  Nebr.  (Iowa  Central  Railroad  via 

Omaha  bridge),  distance  136.8 miles,  at  3  cents $4. 10 

*'  Plus  arbitrary  for  terminal 25 

"Rate 4.35 

"Nortonville,  Ky.,  to  Evansville,  Ind.  (via  Louisville  and  Nash- 
ville Railroad  and  Henderson  bridge),  61  miles,  at  3  cents 1. 82 

*'  Plus  arbitrary  for  terminal .25 

"Rate '. 2.07 

*  Jairo,  III.,  to  Martin,  Tenn.  (via  Iowa  Central  Railroad  and  the 

Cairo  bridge),  distance,  East  Cairo  to  Martin,  53  miles,  at  3  cents.  $\.  60 
"  Plus  arbitrary 25 

"Rate 1.S5 

"Princeton,  Ind.,  to  Louisville,  Ky.  (via  Southern  Rail\i*ay  and 
Kentuckvand  Indiana  bridge),  distance,  Princeton  to  New  Albany, 
10(5.4  miles,  at  3  cents 3.19 

"  Plus  terminal 25 

"Rate 3.44 

"Thus  it  will  be  seen  that  two  bases  are  used  in  the  con- 
struction of  rates,  viz: 

"One,  in  which  no  arbitraries  are  added. 

"The  other,  in  which  an  arbitrary  for  bridge  and  terminal 
is  added. 

"In  the  first  case  the  law  has  not  been  violated. 

"  In  the  second  case  the  Government  has  been  overcharged 
to  the  extent  of  that  proportion  of  the  arbitrar}'  accruing  to 
the  bridge  proper,  after  allowing  a  proper  amount  for  the 
bridge. 
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''The  facts,  therefore,  to  be  determined  are: 

**1.   What    service   does  the   j<o-called  'bridge'  arbitrary 

cover. 
'*2.  In  buyine  transportation  for  its  troop.s  and  munitions  of 

war  doe%»  the  \j  nited  btates  pa\^  tlieref or  a  greater  rate  per 

mile  over  post-route  bridges  than  is  paid  per  mile  over  the 

railroad:^  leading  up  to  such  bridges. 

'"coNi>rno:s8    at    and   lengths    of    post-route    bridges, 

lNCL.X:i[>I^G     ONLY    SUCH    BRIDGES   FOR   WHICH  INFORMATION 
HAS  BKKN    OBTAINED. 

'*  [Bridges  and  terminals  at  St.  Louis.] 

^*  Eads  bridge. 

**  ^laximain  length  of  terminals,  including  the  bridge  for  which  the 

arbitrary,  when  applied,  is  useil feet. .  22, 568 

"'  Lenfith  of  bridge  proper  (abutment  to  abutment) do. . .     1, 627 

** Percental  of  bridge  to  total  tenninal per  cent. .     7. 209 

••  All  passenger  trains  going  into  St.  Louis  are  delivered  in 
East  St.  Liouis.  at  points  of  connection,  to  the  Terminal  Rail- 
road Association.     That  railroad,  with  its  power,  moves  the 
trains  over  extensive  terminals  into  St.  Louis  and  back  again, 
for  which  service  it  makes  a  graded  per  car  charge  to  the 
railroad,     it  makes  no  charge  to  the  passenger;  neither  does 
it  make  a  per  capita  charge  to  the  railroads  for  passengers  in 
suoh  trains.     It  has  nothing  whatever  to  do  with  the  making 
of  throug'h  passenger  rates.     The  arbitrar}-  so-called  '  bridge' 
when  added  to  rates  covers  not  the  bridge  alone,  but  the  entire 
distance  over  which  the  trains  of  the  railroads  ticketing  or 
moving  the  passenger  are  hauled  by  the  terminal  railroad. 
It  also  covers  the  service  rendered  by  the  terminal  railroad  in 
moving  such  trains  with  its  power. 

-*  There  appear  to  be  graded  arbitraries  used  in  the  division 
of  through  passenger  rates  via  this  bridge,  namely:  75  cents, 
54^  cents,  40  cents,  and  25  cents. 

*'I  fail  to  find,  however,  where  there  is  actually  added  to 

the  rate  an  arbitrary  in  excess  of  25  cents  per  passenger  one 

way.     On  basis  of  mileage,  and  in  cases  where  this  arbitrary 

b  added  to  and  made  a  part  of  the  through  rate,  there  would 

accrue  to  the  bridge  proper  7.209  per  cent  of  25  cents,  or  1^\ 

i-ents.     All  things  being  equal,  it  would  appear  this  amount 

."ihould  be   deducted  from  the  25  cents  when  charged,  and 

tiere  should  be  added  a  proper  amount  fcfi*  the  bridge,  based 

on  the  rate  per  mile  charged  up  to  the  bridge.     However,  the 

bridge  proper  contributes  nothing  toward  transporting  the 

pas^nger  over  it**  rails,  while  the  Terminal  Railroad  actually 

nauld  uie  passenger,  with  its  power,  from  and  to  the  points 

of  connectum  of  the  railroads  terminating  in  East  St.  Liouis, 
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and  it  is  for  this  service,  as  well  as  for  the  privilege  of  using 
the  tracks,  terminals,  and  bridges  ojDei'ated  by  the  Teiininal 
Railroad,  the  arbitrary  is  used. 

'"'"  MerchxiiitH  Bridge, 

"The  conditions  at  and  with  respect  to  the  Merchants' 
Bridge  are  similar  to  those  at  the  Eads  Bridge.  The  Terminal 
Railroad  operates  over  that  bridge  in  connection  with  other 
terminals  operated  by  it.  With  its  own  power  it  hauls  the 
passenger  trains  of  connecting  railroads  over  its  terminals, 
the  bridge  and  its  tracks,  for  which  service  and  privilege  it 
exacts  as  compensation  a  rate  per  car  for  each  car  so  hauled. 
It  makes  no  charge  per  capita  either  directly  or  indirectly  for 
the  passengers  in  such  cars. 

"'The  maximum  length  of  terminals  used  in  connection  with 
this  bridge,  including  the  bridge  for  which  the  arbitrary  is 
used,  is  48,854  feet.  The  length  of  the  bridge  proper  is 
(abutment  to  abutment)  1,566  feet.  The  percentage  of  the 
bridge  to  the  total  length  of  the  terminals  is  3.205. 

''If  an  arbitrary  of  25  cents  be  added  to  the  i-atc  and  paid 
by  the  passenger,  it  would  appear  to  be  proper  to  deduct, 
under  the  law,  on  a  mileage  basis,  3.205  per  cent  of  25  cents, 
or  8  mills.  There  should  then  be  added  a  proper  amount  for 
the  bridge  proper.  This  on  basis  that  the  bridge  is  entitled 
to  the  same  compensation  for  crossing  the  structure  as  would 
accrue  on  account  of  other  parts  of  the  terminal. 

'*  Such  are  the  conditions  with  respect  to  passenger  business. 

"'Freight  traffic  interchanged  between  Imes  terminating  at 
St.  Louis  and  at  East  St.  Louis  is  delivered  to  the  Terminal 
Railroad  Association,  and  by  it  transported  over  its  rails  and 
either  of  the  two  bridges  and  distributed  to  the  various  rail- 
roads via  which  the  freight  may  be  consigned. 

"'For  this  service  it  exacts  a  graded  rate  or  toll,  the  maxi- 
mum being  2  cents  per  100  pounds.  This  2  cents  compen- 
sates the  Terminal  Railroad  for  its  entire  service,  and  it  would 
appear  is  invariably  added  to  the  through  rate.  It  is  not  a 
bridge  arbitrary,  but  covers  the  entire  distance  hauled.  If  it 
therefore  be  proper  to  reduce  this  arbitrary,  it  should  be 
reduced  only  in  proportion  to  the  length  of  the  bridge  to  the 
total  distance  hauled. 

""To  illustrate:  Of  the  2  cents  per  100  rate  charged,  it  would 
appear  to  be  proper-  to  deduct,  via  the  Eads  Bridge,  7.209  per 
cent  of  2  cents,  or  l^V  mills.  There  should  then  be  added  a 
proper  amount  for  the  bridge. 

^'"Kentucky  and  IndUina  Bridge, 

'"Operated  bj^  the  Kentucky  and  Indiana  Bridge  and  Rail- 
road Company  in  connection  with  terminals,  trackages,  etc. 
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"''The  total  length  of  trackage  for  which  the  arbitrary  is 
usecL,  when  applied,  is  as  follows: 


!        For       I      For 
I  passenger  '  freight 
I     traffic.     ,    traffic. 

T'Xal  disnance feetJ         18,688  ,        S4,320 

Bridjre  proper do..|  2.4.'>3  I         2,453 

IVnvnta««  of  bridge  to  total 1  18.16  7.15 


*"*If  the  25-cent  arbitrary  be  added  to  the  rate  it  would 
appear  that  there  should  be  deducted  13.16  per  cent  of  25 
cents,  or  3  cent^^  for  the  bridge  proper;  there  should  then  be 
added  a  proper  amount  for  the  bricTge. 

*'If  the  movement  be  freight,  the  percentage  should  be 
7.15  per  cent. 

***The  Kentucky  and  Indiana  Bridge  and  Railroad  Company 
makes  no  charge  directly  or  indirectly  to  passengers,  or  to 
railroads,  i>er  capita  or  per  hundred  pounds,  for  transporting 
passengei-s  and  freight  over  that  bridge  and  trackages  con- 
nected therewith  for  transportation  lines  using  the  bridge 
and  teiininals. 

^*'  It  exacts  as  its  compensation  for  service  rendered  certain 
proportions  of  its  net  operating  results. 

*••  There  is  not,  it  would  appear,  added  to  through  passenger 
or  freight  rates,  a  terminal  charge  for  the  bridge.  In  the 
division  of  rates  a  part  of  the  rate  is  allowed  as  compensa- 
tion for  the  disability  incident  to  the  bridge  trackage,  etc. 

*' Local  passenger  i^ates  to  and  from  Louisville,  that  is,  to 
and  from  strictly  local  stations  via  this  bridge  and  the  South- 
em  Railway,  are  based  on  a  25-cent  terminal,  and  mileage  from 
New  Albany.  In  such  cases  the  Government  would  be  charged 
in  excess  of  a  proper  rate  on  east-bound  traffic,  or  on  traffic 
originating  between  Lexington  and  points  east  of  Louisville, 
hut  on  local  traffic  Louisville  west,  the  25  cent,  covering,  as 
it  doe.s,  the  trackage  and  bridge  charge  Louisville  to  Isew 
Albany,  and  representing,  as  it  does,  the  rate  charged  up  to 
the  bridge,  there  should  be  no  reduction  on  account  of  the 
bridj^e.  the  rate  per  mile  being  equal  the  entire  distance 
Looisville  to  New  Albany. 

•  **«»*«• 

^^ Hey\der»<m  Bridge, 

'*3Caximimi  length  of  terminals feet.  53,833 

*' Length  of  bridge  proper do..     3,198 

•'Percentage  of  bridge  to  total 5.94 

"^li  the  arbitrar3'  of  25  cents  be  added  to  the  through  rate 
there  should,  it  would  appear,  be  proper  to  deduct  for  the 
bridge  5.9-^  per  cent  of  25  cents,  or  1^  cents,  and  a  proper 
amount  should  be  added  for  the  bridge. 
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^^ Bridge  at  Calro^  TIL 

"This  bridge  is  used  jointly  by  the  Illinois  Central  Rail- 
road and  the  Mobile  and  Ohio  Railroad,  the  latter  road  using, 
in  addition  to  the  bridge  and  approaches,  certain  trackages, 
for  which  it  pays  a  stipulated  rental. 

''The  distances  are  as  follows: 

"Illinois  Central  Railroad  through  traflSc: 

**  Total  length  of  terminals,  Bridge  Junction,  111.,  to  East  Cairo, 

Ky : feet..  30,462 

* '  Length  of  bridge  ( acrass  the  na vipible  stream ) do . . .     4, 649 

"Percentage  of  bridge  to  total  termmal 22. 72 

"If  an  arbitrary  of  25  cents  be  added  to  the  through  rate, 
there  would  appl}^  to  the  bridge  proper,  which  it  would  appear 
should  be  deducted,  22.72  per  cent  of  25  cents,  or  5jV  cents, 
and  there  should  be  addea  a  proper  mte  per  mile  for  the 
bridge  proper. 

"Illinois  Central  Railroad  traffic  to  and  from  Cairo,  total  length 
of  terminals  used,  as  follows: 

"East  Cairo  to  Bridge  Junction , feet..  20,462 

"Bridge  Junction  to  Cairo ^^°---|lO  3V 

"Total  terminals do...  38',80O 

"Of  which  the  bridge  proper  is  (abutment  to  abutment) .  .do. . .     4, 649 
"Percentage  of  bridge  to  total  terminals 11. 98 

"The  proportion  of  a  25-cent  arbitrary,  if  added  to  the 
through  rate,  from  and  to  Cairo  via  this  bridge,  would  be 
11.98  per  cent  of  25  cents,  or  3  cents,  which  amount  it  would 
appear  on  this  basis  should  be  deducted,  and  a  proper  amount 
for  the  bridge  proper  added. 

"The  same  rule  will  apply  to  the  freight  tniffic. 

"The  conditions  governing  traffic  via  the  Mobile  and  Ohio 
Railroad  over  this  bridge  are  practically  the  same  on  both 
through  and  local  business  as  exist  with  the  Illinois  Central 
Railroad. 

"On  business  out  of  Cairo  on  which  the  rate  is  made  on 
an  arbitrary  from  Cairo  to  East  Cairo,  the  arbitrary  rate  of 
25  cents  covers  3i  miles  (approximately)  of  main  line  track 
Cairo  to  Bridge  Junction.  Tne  25  cents  being  the  rate  charged 
by  the  railroad  leading  up  to  the  bridge,  there  would  not 
under  the  law  be  an}"  deduction  on  such  business.  The  con- 
ditions are  similar  to  those  at  Louisville,  Ky.,  with  respect 
to  local  fares  from  Louisville. 

*****  *  * 

"Omaha  bridge  and  terminals  (Illinois  Central  Railroad) :  Freight. 

"Total  length  of  terminals feet. .  22, 683  ::J0, 614 

"Of  which  the  length  of  the  bridge  proper  is. .  .do. . .     1, 112  1, 112 

"  Percentage  of  bridge  to  total  terminal 4.9  3.63 

''If  an  arbitrary  of  25  cents  be  added  to  the  through  rate 
it  would  seem  to  be  proper  to  deduct  for  the  bridge  proper 
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4.'.>  per  cent  of  25  cents,  or  1  cent,  and  a  proper  amount  should 
he  added  for  the  bridge. 

*•  If  the  moveiTient  be  freight,  only  3.63  per  cent  of  the  arbi- 
trary should  >)e  deducted,  and  a  prop<M-  amount  added  for  the 
hritige. 

*■  «***»» 

''Dubuque  bridjre  and  terminals  (Illinois  Central  Railroad): 

"Total  lenjjth  of  terminals feet..  6,888 

*'  Lenf^h  ot  bridge  proper do. . .  1, 534 

•*  Percentage  of  bridge  to  total  terminals 22. 27 

"If  an  arbitmrv  of  25  cents  be  added  for  this  terminal, 
there  .should  be  deducted,  it  would  appear,  for  the  bridge 
piT>per  22.27  per  cent  of  25  cents,  or  5i  cents,  and  a  proper 
aiuount  for  the  bridge  should  be  added. 

*  a  *  *  *  *  * 

•'  I'incinnati  Southern  bridge  and  terminals  at  Cincinnati,  Ohio: 

*'  Total  length  of  terminals  it  would  appear  is feet. .  16, 565 

•'  Length  of  bridge  proj)er do. . .     1 ,  560 

'  *  Percentage  of  bridge  to  total  terminals 9. 41 

••  By  examining  the  local  rates  of  the  Chicago,  New  Orleans 
and  Texas  Pacific  Railway  it  will  be  found  that  they  are  made 
on  lm.-*is  of  total  mileage  to  and  from  Cincinnati.  In  other 
words,  in  t»on.Ntructing  its  local  i-ates  the  bridge  is  considered 
a>  a  part  of  its  main  line. 

•'  ft  would  therefore  appear  to  be  proper,  where  the  charge 
of  25  cents  is  made  over  this  bridge,  to  consider  the  propor- 
tion accruing  to  the  bridge  proper  to  be  dAl  per  cent  of  25 
c-<»nt«*^  or  2  cents,  which  amount  when  charged  should  be 
de<iucted  and  a  proper  amount  added  for  the  bridge.  *  *  * 
••  In  submitting  the  foregoing  explanations  and  illustrations 
I  have  attempted  to  exhibit  the  facts  connected  with  the  appli- 
cation of  the  .so-called  bridge  arbitraiy. 

"To  the  best  of  my  knowledge  and  belief  the  conditions 
cited  are  correct  and  fairly  represent  the  general  conditions 
surrounding  post-route  bridges  over  navigable  streams  of  the 
United  States.  There  may  be,  and  I  dare  say  there  are,  post- 
route  bridges  connected  with  which  there  are  no  terminals  or 
trackages,  and  I  dare  sav  there  are  also  in  connection  with 
such  bridges  instances  w)iere  the  arbitrary  when  charged  is 
purely  a  bridge  arbitrary,  and  is  collected  by,  or  paia  to,  a 
bridge  company.  Such  conditions  I  am  sure  will  be  cleveloped 
by  transportation  lines  in  rendering  their  accounts. 

••I  hold  it  to  be  manifesth'  illegal  and  improper  for  the 

Government  to  assume  a  rate  or  toll  has  been  charged  to  or 

paid  br  the  Government,  because  in  the  division  of  revenue 

one  line  ha.s  paid  or  allowed  another  line  a  greater  rate  per 

mile  a.s  an  offset  to  its  disabilitv  than  is  allowed  other  interested 

iine«  on  the  same  business.     I'he  fact  to  be  determined  is.  Has 

the  Government  been  charged  a  higher  rate  per  mile  o\4er  the 
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brid^cH  proper  than  the  rate  per  mile  leading  up  to  the  bridges  ? 
If  it  nas,  there  Is  an  overcharge.  If  it  has  not,  no  overcharge 
exists. 

'^  I  therefore  beg  that  you  rule  and  so  instruct  auditors  and 
disbursing  officials: 

'"  First.  That  if,  in  fact,  the  Government  has  been  charged 
or  paid  a  higher  rate  per  mile  over  the  bridges  than  is  charged 
or  it  has  paid  per  mile  on  the  same  traffic  up  to  the  bridges,  it 
has  been  overcharged. 

"Second.  That  the  question  of  overcharge  to  the  Govern- 
ment must  be  real  and  not  fanciful  or  assumed. 

''  Third.  That  the  distribution  or  apportionment  of  revenue 
l)etween  interested  carriers  with  respect  to  arbitraries  be  not 
interf^*ed  with  or  considered  as  a  factor  in  determining 
whether  the  Government  has  or  has  not  been  overcharged. 

'^Fourth.  That  when  arbitraries  are  added  to  and  made  a  part 
of  the  rate  charged  to  or  paid  by  the  Government,  only  that 
part  of  such  arbitraries  as  applv  strictly  to  bridges  proper  be 
<.^onsidered. 

••Fifth.  That  in  determining  the  rate  per  mile  charged  up 
to  the  l)ridges  the  following  bases  be  usea: 

'^' A.'  On  so-called  blanket  rates,  which  are  made  arbitra- 
rily without  regard  Jto  intermediate  disabilities,  the  rate  per 
mile  over  the  bridges  be  considered  the  same  as  over  other 
parts  of  the  distance  traveled. 

'^  •  B.'  That  where  through  i-ates  are  made  on  sums  of  LkuIs 
and  arbitraries  are  added  and  made  a  part  of  such  locals,  the 
locals  plus  that  part  of  the  arbitrary  accruing  up  to  the  bridge 
proper  be  considered  as  representing  the  charge  up  to  the 
bridge,  which  amount  crousidered  in  connection  with  the  dis- 
tance tmveled  should  determine  the  rate  per  mile  charged 
over  the  bridge. 

"•C  That  the  proper  amount  to  be  considered  in  the 
deductions  is  the  proportion  of  arbitraries  accruing  strictly 
to  bridges  proper;  that  is,  from  abutment  to  abutment  or  over 
the  navigable  streams  for  which  Congress  granted  the  right 
to  construct." 

The  vice-president*  of  the  Illinois  Centi-al  Railroad  Com- 
pany, in  a  letter  to  the  auditor  of  the  Southern  Railway 
Company  dated  June  20,  1901,  makes  the  following  statement 
relative  to  the  various  post- route  bridges  used  by  the  Illinois 
Central  Railroad  Company: 

''  Tennhial  and  hrichje  at  Calro^  TIL 

'"The  approach  from  the  Kentuckv  side  and  the  bridge 
proper  is  owned  by  the  Chicago,  St.  Louis  and  New  Orleans 
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Railroad    Companj-.     The  approach  on  the  Illiuois  shore  is 
owned  by  the  Illinois  Central  Railroad  Company. 

**The  approach  from  the  Kentucky  side  and  the  bridge 
proper  is  leased  to  the  Illinois  Centi-al  Railroad  Company, 
which  company  paj's  a  fixed  annual  rent  therefor. 

••The  trains  ot  the  Mobile  and  Ohio  Railroad  Company  are 
moved  over  this  bridge,  the  approaches  and  certain  terminals 
connected  therewith  for  which  the  Mobile  and  Ohio  pays  to 
the  Illinois  Central  Railroad  Company  a  certain  compensation 
based  upon  usage. 

•'  Tetnninal  and  hridge  at  lyiihuque^  Imm. 

•'Certain  ti*acks  in  the  cit}^  of  Dubuque  and  the  Dubuque 
bridge  are  owned  by  the  Dunleith  and  Dubuque  Bridge 
Compam'. 

••The  Illinois  Centi-al  Railroad  Company  pays  a  fixed  annual 
sum  for  freight  handled  over  said  ti-ac'ks  and  bridge  and  a  per 
capita  for  passenoers.  The  'per  capita' paid  to  the  bridge 
company  in  some  instances  is  included  in  the  rate  and  in  other 
ca:>es  it  is  not. 

^^''The  Chicago  Greiit  Western  Railway  Company  and  the 
Chicago,  Burlington  and  Quincy  Railroa^l  Company  also  have 
the  right  to  run  freight  and  passenger  trains  over  this  bridge, 
for  which  each  pays  a  fixed  annual  rent. 

"^Th^^  hridge  at  OmaJm  and  connecting  terminah  cm  either  f<ide 

thereof. 

••  These  terminal  tiucks  and  the  bridge  are  owned  by  the 
Omaha  Bridge  and  Terminal  Company. 

'•The  passenger  trains  of  the  Illinois  Central  Railroad  run- 
ning into  and  out  of  the  city  of  Omaha,  Nebr.,  use  these 
terminals  and  the  bridge. 

"The  freight  trains  or  cars  of  the  Illinois  Central  Railroad 
running  into  or  out  of  Omaha  are  handled  by  the  Omaha 
Bridge  and  Temiinal  Compan}'.'' 

The  auditor  of  the  Southern  Railway  Compan}',  under 
date  of  Julj'  2,  1901,  submitted  the  following  statement: 

"Following  my  letter  of  the  24th  ultimo  in  respect  to  the 

matter  of   •' bridge"  arbitraries   and   complying  with   your 

verbal  request  during  our  conference  of  the  27th  ultimo,  I 

submit  herewith  analyses  of  the  construction  and  application 

of  r&tes  macle  via  and  applied  over  certain  post-route  bridges, 

irhicb  rates  appear  in  bills  rendered  bv  this  company  for 

tranijp)ortation  furnished  troops  of  the  Cnited  States,  which 

bills  are  now  before  you  under  appeal. 
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^^  Co7istriwtion  and  application  of  rates, 

"One  man,  Huntsville,  Ala.,  to  Lafontaine,  Ind.: 

"Through  gross  rate $14. 95 

"Made  via  short  line  as  follows: 

"  Huntsville  to  Louisville 9. 45 

"Louisville  to  North  Vernon 1.70 

"North  Vernon  to  Lafontaine 3.80 

"The  passenger  traveled  via  Chattanooga,  Cincinnati  over 
Cincinnati  Southeri   bridge,  thence  Cincinnati  to  destination. 

'*  The  through  rate  is  prorated  on  a  mileage  basis  via  the 
route  traveled  and  nothing  is  added  for  the  Cincinnati  South- 
ern bridge. 

"One  man,  Atlanta,  Ga.,  to  Oakwood,  Kans. : 

"Gross  through  rate $24.40 

"Made  via  bridge  at  Memphis  as  follows: 

"Atlanta  to'Memphis 12.50 

"  Memphis,  Tenn.,  to  Paola,  Kans.  (blanket) 11. 00 

"  Paola  to  Oakwood 90 

*' Paola,  Kans.,  being  a  common  point,  a  fixed  or  blanket 
rate  is  made  from  Slemphis  regardless  of  intermediate 
disabilities. 

*'  However,  the  passenger  did  not  cross  the  Memphis  bridge. 
He  traveled  Atlanta  to  Hollv  Springs,  thence  via  Illinois 
Central  Railroad  over  the  bridges  and  terminals  at  .Cairo  and 
St.  Louis,  thence  to  destination  over  bridge  at  Booneville,  via 
which  route  the  short-line  rate  was  applied.  Nothing  was 
added  to  the  through  rates  for  bridges  and  terminals  at  Cairo, 
St.  Louis,  or  Booneville. 

"  One  man,  Atlanta,  Ga.,  to  Pattonsburg,  Mo.,  via  Memphis  bridjje: 

"Gross  rate |25.  72 

"  Made— 

"Atlanta  to  Cameron 24.50 

"  Cameron  to  Gallatin $0. 65 

"  Gallatin  to  Pattonsburg 57 

1^  22 

''  The  rate,  Atlanta  to  Cameron,  is  made  same  as  to  Kansas 
Cit}',  namely: 

"  Atlanta  to  Memphis $12.50 

"  Memphis  to  Kansas  City  (blanket) 12.00 

to   which   no  arbitrary  is  added   fo-  Memphis   bridge  and 
temiinals. 

"One  man,  Atlanta,  Ga.,  to  Elm  wood,  111.: 

"Gross  rate 121.85 

"  Made  via  short  line,  as  follows: 

"  Atlanta  to  Xashville $8.60 

"  Nashville  to  Evansville 5.00 

"  Evansville  to  Peoria 7.45 

"  Peoria  to  Elmwooil 80 
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•'The  rate  S5,  Nashville  to  Evansville,  crosses  the  Hender- 
j^m  bridge.  The  distance,  Nashville  to  Henderson,  is  145.7 
miles,  at  H  cents  per  mile  would  give  Svi.37.  The  published 
rate,  Hendei'son  to  Evansville,  is  60  cents.  Thus  a  rate  is 
produced^  Nashville  to  Evansville,  of  ^.97,  rounded  out  to 
*0.  Of  this  So  rate  there  accrues,  Hendei*sou  to  Evansville, 
t>»>  cents  for  a  distance  of  12  miles,  10^  miles  of  the  distance 
>>einff  bridge  and  approaches. 

"There  is  apparently  in  the  rate  of  $5,  Nashville  to  Evans- 
ville, an  arbitrary  of  50  cents  for  the  Henderson  bridge  and 
approaches,  the  length  of  which  is  given  at  10.16  miles,  thus 
producing  an  avei'age  rate  per  mile  over  the  bridge  of  4.9 
cents,  as  against  3  cents  per  ;nile  charged  up  to  the  bridge. 

''Of  the  total  length  of  the  bridge  ana  approaches,  the 
length  of  the  bridge  proper  is  given  as  3,198  feet,  or  6  per 
t-ent  of  the  total  distance.  Therefore,  of  the  50  cents  arbi- 
traiT  there  accrues  to  the  Iridge  proper  6  per  cent  of  50 
(-ents,  or  3  cents.  On  basis  of  3  cents  per  mile  up  to  the 
bridge  there  would  accrue  to  the  bridge  l.S  cents,  or  in  round 
tigui-es  2  cents.  Apparent  overcharge,  1  cent.  However, 
this  passenger  did  not  move  via  the  Henderson  bridge.  His 
route  was  Atlanta  to  Birmingham,  Birmingham  to  Holly 
Springs,  via  the  Illinois  Central  liailroad,  over  the  Cairo 
bridge  and  tenninals  to  Bloomington,  thence  via  the  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  to  Peoria, 
and  the  Chicago,  Burfington  and  Quinc}^  to  Elmwood,  via 
which  route  the  short-line  rate  was  applied,  and  to  which  no 
arbitrary  was  added  for  the  bridge  and  tenninals  actually 
crossed  en  route. 

"Oiie  uian,  .Vnniston,  Ala.,  to  Bakl  Knob,  Ark.: 

•  *  Gross  rate $13. 05 

**  Made  as  follows  via  Memphis  bridge: 

**Anni8ton  to  Memphis,  315  miles $9. 40 

**  Bus  transfer  at  Memphis,  1  mile  (estimated) 50 

"Memphis  to  bridge  junction,  3  miles  ( over  the  bridge) .         .  50 
*  *  Bridge  junction  to  Bald  Knob  ( lo(«l ) 2. 65 

**Total 13.05 

•'In  this  case  an  arbitrary  charge  is  made  Memphis,  Tenn., 
over  the  bridge  to  Bridge  Junction,  Ark.,  for  which  50  cents 
!•*  charged  for  a  total  distance  of  3  miles. 

"•  In  your  letter  to  the  Secretary  of  War  you  state  the 
length  of  this  bridge  at  2,220  feet,  with  a  long  approach  on 
the  Arkansa^s  side.     Th«  50-cent  charge  transports  the  passen- 
ger from  the  depot  at  Memphis  through  terminals,  tracks, 
and  yards,  over  the  bridge  and  its  approach  on  the  Arkansas 
iide  to  Bridge  Junction,  a  total  distance  of  3  miles,  or  15,840 
fret    The   charg^e  as  made  therefore  covers  a  distance  of 
lH,f>2ij  feetj  over  other  tracks  than  the  bridge  proper.    With- 
out exact  measurements,  but  from  personal  knowledge  of  the 
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situation  at  Memphis  with  respect  to  this  Ijridge,  I  would 
say  the  distance  Memphis  to  the  east  end  of  the  bridge  and 
from  the  west  end  of  the  bridge  to  Bridge  Junction  to  be 
about  equal. 

*'The  following  results  are  on  that  basis  obtained:  Depot  to 
East  End  bridge,  6,810  feet,  43  per  cent,  or  21  cents;  bridge 
proper  (using  \'our  figures),  2,220  feet,  14  per  cent,  or  7 
cents;  west  end  of  bridge  to  Bridge  Junction,  6,810  feet,  43 
per  cent,  or  22  cents;  total  3  miles,  or  15,840  feet,  50  cents. 
\Ve  have  charged  up  to  Memphis,  316  miles,  §9.90;  Memphis 
to  bridge,  say  1  mile.  21  cents;  total  317  miles,  $10.11,  or  an 
average  per  mile  of  3.2  cents.  On  this  basis  Ave  should  have 
charged  for  the  bridge  1  cent;  we  have  charged  in  our 
account  7  cents:  the  overcharge  to  the  Government  is  6  cents. 
'*One  man,  Lytle,  Ga.,  to  Van  Buren,  Ark.: 

' '  (irosH  rat*^ $17.  S4 

"  Made  as  follows: 

*'Lvtle  toChattanoojfa $0.29 

*'  Chattanooga  to  Memphis 9. 30 

*'  Bu8  transfer 50 

* '  Memphis  over  bridge  to  Argenta 3. 00 

**  Argenta  to  Van  Buren 4.  75 

^'The  i-ate,  Memphis  to  Argenta,  is  the  same  as  to  Little 
Rock — a  blanket  rate,  made  without  adding  bridge  or  other 
intermediate  arbitraries. 

*'It  would  appear  that  one  of  the  lines  from  Memphis  to 
Argenta  is  a  free  land-grant  route,  and  you  have  raised  the 

C)int  as  to  whether  the  full  proportion  of  ^3,  Memphis  to 
ittle  Rock,  should  be  deducted  or  not. 

••That  depends  on  two  things,  viz: 

'•First.  Did  the  passenger  travel  via  the  free  land-grant 
route?  Second.  If  he  did  not,  did  the  line  hauling  the  pas- 
senger agree  to  equalize  via  the  free  land-grant  route  i 

'•  In  this  case  the  passenger  traveled  via  Bald  Knob,  a  dis- 
tance of  91  miles,  over  the  St.  Louis,  Iron  Mountain  and 
Southern,  for  which  distance  there  appears  to  be  no  land- 
grant  restrictions. 

"  Furthermore,  I  find  no  evidence  that  the  St.  L.,  1.  M.  and  S. 
agreed  to  equalize  the  rate  via  the  free  land-grant  route. 

••Bald  Knob  to  Argenta  appears  to  be  a  free  land-gi'ant 
line,  a  distance  of  57  miles.  It  would  therefore  in  this  case 
seem  proper  to  deduct  only  that  proportion  of  the  $3  rate 
accruing  Bald  Knob  to  Argenta,  or  ^1.15  per  passenger. 

••  If  the  pasvsen^er  had  moved  via  the  free  land-grant  line, 
or.  if  the  competmg  line  had  agreed  to  equalize  via  the  free 
land-grant  line,  it  would  seem  to  be  proper  to  deduct  from 
the  $3  rate  on  basis  of  a  mileage  prorate,    using   mileage 
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Bridge  Junction  to  Armenia  via  the.  route  traveled,  adding 
thereto  3  miles,  Memphis  to  Bridge  Junction. 

*  «  *  *  •K'  •K'  * 

*'One  paeeenger,  Lytle,  Ga.,  to  Greenfield,  Mo.: 

"Gtoss  rate...' $19.99 

**Matie  as  follows: 

*'L.vlle  to  Chattanooga,  10  miles $0.29 

"  Cliattanooga  to  Memphis,  310  miles 9. 30 

"  Bus  transfer,  say  1  mile 50 

**Totol  to  Memphis,  321  miles 10.09 

**  Memphis  to  Greenfield 9.90 

'"Assuming  the  rate  Memphis  to  Greenfield  caiTies  an 
arbitrary  Memphis  to  Bridge  Junction  of  50  cents,  which, 
however,  does  not  appear  to  be  the  case,  as  mileage  Bridge 
Junction  to  Greenfield,  319  miles,  at  local  i^ate  3  cents  would 
give  J?0.57;  plus  arbitrary  Memphis  to  Bridge  Junction  50 
cent«,  would  make  rate  Memphis  to  Greenfield  $10.07,  as 
against  $9.90  as  charged,  the  overcharge  would  be  as  follows: 
charged  over  bridge  7  cents;  average  rate  per  mile  charged 
up  to  the  bridge  3.2  cents;  there  should  accrue  to  the  bridge 
1  cent;  apparent  overcharge  6  cents. 

"•In  connection  with  the  foregoing  I  submit  the  following 
tariffs  and  certificates  as  exhibits: 

"•A.'  Local  tariffs  of  the  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway,  showing  local  rates  to  and  from  Cin- 
cinnati over  the  Cincinnati  Southern  bridge,  also  focal  rates 
from  and  to  local  intermediate  stations.  That  tariff  shows  an 
even  3  cents  per  mile  for  all  rates  used,  whether  over  the 
V>ridge  or  between  the  stations  from  and  to  which  the  bridge 
is  not  used. 

"  *B.'  A  certificate  from  the  auditor  of  that  company"  as  to 
arbitrary  charges  made  for  the  bridge,  all  of  which  clearly 
demonstrates  tne  fact  that  for  the  bridge  no  arbitrary  is  added 
either  to  through  or  local  rates. 

••  •  B.'  Local  tariffs  of  the  Louisville  and  Nashville  Railroad 
over  the  bridges  at  Cincinnati  and  at  Henderson,  from  which 
it  will  be  seen  no  arbitrary  is  added  to  the  I'ate  to  and  from 
Cincinnati  for  the  Cincinnati  bridge. 

•'  'C  Local  tariffs  of  the  Baltimore  and  Ohio  Railroad,  via 
the  Parkersburg  bridge,  also  certificate  of  the  general  auditor 
of  that  companv  as  to  the  arbitrary  over  the  Parkersburg 
bridge.  Also  through  passenger  tariffs,  circulars,  etc.,  of 
that  company  in  respect  to  arbitraries  on  both  passenger  and 

freight  traffic." 

#  *  *  «  «  *  « 

•*From  the  foregoing  pi'actical  illustration  of  the  construc- 
tion and  application  of  passenger  rates,  the  following  facts 
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should  be  fully  considered  in  reaching  a  conclusion  as  to  the 
application  of  the  law,  in  respect  to  rates  to  be  chai'ged  over 
post-route  bridges,  to  accounts  for  transportation  furnished 
the  Government  bv  railroads: 

"First.  Blanket  rates  between  common  points  are  invaria- 
bly made  without  regard  to  intermediate  disabilities. 

'*For  illustrations,  note:  Rate,  Washington,  D.  C.,to  Kan- 
sas City,  Mo. 

''Rate,  Louisville  to  St.  Louis. 

''The  last-named  rate,  crossing  as  it  does  the  bridges  at 
both  Louisville  and  St.  Louis,  is  made  on  the  Cincinnati  via 
Louisville  to  St.  Louis  rate,  which  is  $11.50;  the  Cincinnati 
Louisville  i*ate  is  $3.50:  making  the  rate  Louisville  to  St. 
Louis  18. 

"The  i-ate  Memphis  to  Kansas  City  is  arbitrarily  made  at 
f  12,  without  regard  to  the  Memphis  bridge. 

"Second.  Other  through  rate^are  constructedon  combina- 
tion of  locals  up  to  certain  common  points,  at  which  points 
blanket  rates  are  added,  fixing  the  total  through  rate,  thus 
producing  frequently  a  lower  rate  per  mile  over  oridges  than 
IS  charged  up  to  such  bridges.  For  illustration,  see  rate 
Knoxville,  Tenn.,  to  St.  Louis,  Mo.  The  rate  Knoxville  to 
Louisville  for  267  miles  is  $8,  an  average  rate  per  mile  of  3 
cents  rounded  up. 

"Louisville  to  St.  Louis,  273  miles,  $8,  crossing  the  Louis- 
ville and  St.  Louis  bridges,  an  average  rate  per  mile  of  2.9 
cents.  Thus  we  have  an  average  rate  per  mile  up  to  the 
bridge  of*  3  cents,  while  over  the  bridges  we  charge  T)nh'  an 
average  rat€  per  mile  of  2.9  cents. 

«  *  «  »  «  *  * 

"The  rate  Atlanta  to  Kansas  City  is $24.50 

* '  Made 

"Atlanta  to  Memphis,  419  miles 12.50 

*'  Memphis  to  Kansas  City,  over  the  bridge,  484  miles 12. 00 

^^The  average  rate  per  mile  Atlanta  to  Memphis  is  3  cents, 
while  the  average  rate  per  mile,  Memphis,  over  the  bridge, 
to  Kansas  City,  is  less  than  2.5  cents  per  mile.  *  *  * 
Through  rates  are  invariably  made  via  the  short-line  mileage. 
Such  rates  are  applied  via  other  and  longer  routes.  It  fre- 
quently occurs  that  terminals,  bridges,  and  other  disabilities 
are  encountered  via  the  longer  route.  To  add  to  the  short- 
line  rate,  arbitraries  for  such  disabilities  would  increase  the 
rate  to  tne  extent  of  such  arbitraries,  and,  of  course,  would 
make  the  longer  route  impracticable. 

""For  illustrations,  see  rates  from  Huntsville,  Ala.,  to 
certain  Indiana  and  Illinois  points.  Such  rates  are  invariably 
made  via  Nashville  and  through  Evausville,  while  to  avail 
itself  of  land  grants,  the  Government  routed  its  troops  via 
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Corinth,  Miss.,  and  other  longer  routes.  Other  rates  named 
in  the  illusti-ations  are  made  from  Atlanta,  Ga.,  through 
Memphis,  Tenn.,  to  the  West,  while  the  troops  moved  via 
Holly  Springs  and  over  bridges  at  Cairo  and  St.  Louis,  via 
which  route  the  short-line  rate  was  applied,  and  to  which 
nothing  was  added  for  Cairo  and  St.  Louis  terminals  and 
bridges. 

"Fourth.  The  so-called  'bridge'  arbitrary- invariably  cov- 
ers a  distance  greatlv  in  excess  of  the  bridge  proper  for  which 
Congress  granted  the  right  to  build.  At  Memphis,  Tenn., 
in  making  local  rates  west  an  arbitrary  of  50  cents  is  charged 
which  pays  for  transportation,  Memphis  depot,  through  ter- 
minals, vards,  over  bridges,  and  approaches  and  ti-acks  bej^ond 
the  bridge  to  Bridge  Junction,  a  distance  of  3  miles.  You 
give  the  length  of  that  bridge  as  2,220  feet. 

••Fifth.  There  are  post-route  bridges  for  which  no  arbi- 
traries  are  added  to  either  through  or  local  rates.  See  rates 
made  to  and  from  Cincinnati,  Ohio,  via  the  bridges  used  by 
the  Louisville  and  Nashville  Railroad  and  the  Cincinnati,  New 
Orleans  and  Texas  Pacific  Railway." 

•  *  *  *  »  «  « 

•*The  two  salient  points  to  be  determined  are,  viz: 

"•First.  How  to  determine  whether  a  rate  charged  or  paid 
does  or  does  not  include  a  bridge  arbitrary.  If  so,  to  what 
extent- 

*' Second.  B3'  what  measure  shall  the  proportion  of  an 
arbitrary  over  terminals,  approaches,  and  oriages,  accruing 
to  bridges  proper,  be  determined. 

•''As  to  tne  nrst:  To  legally  apph^  the  law  on  the  one  hand 
we  should  deal  with  the  facts  on  the  other,  and  not  deal  in 
unsupported  assumptions. 

•'Kates  charged  to  or  paid  by  the  Government  are  quoted 
either  from  published  tariffs  tiled  with  the  Interstate  Com- 
merce Comnussion,  or  are  made  as  special  net  cash  rates  and 
become  a  matter  of  contract  between,  the  railroad  and  the 
Government.  Disbursing  officers,  if  I  mistake  not,  are  fur- 
nished with  tariffs  of  transportation  lines  by  which  the  bases 
of  construction  of  I'ates  named  by  railroaas  can  be  readily 
verified.  If  such  bases  be  not  given  on  face  of  accounts  a 
request  on  a  traffic  or  an  accounting  officer  of  the  line  render- 
ing the  account  will  secure  the  information  desired. 

**It  is,  therefore,  possible  for  each  and  ever}-  disbursing 
officer  to  determine  readily  and  to  his  entire  satisfaction 
whether  a  I'ate  does  or  does  not  contain  a  bridge  arbitrary 
ai>d  the  amount  thereof. 

*'As  to  the  second:  A'  number  of  bases  have  })een  suggested 
durioir  our  conferences  for  apportioning  arbitmries  when 
^atecTas  a  whole  between  bridges  proper  and  approaches, 
terminals,  etc. 
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''Both  values  and  distances  have  been  suggested. 

''If  it  be  decided  that  values  shall  govern  a  difficult  ques- 
tion will  be  further  complicated,  and,  as  1  view  it,  hundreds 
and  possibly  thousands  of  dollars  will  be  expended  by  the 
Government  and  transportation  lines  in  determining  an  over- 
charge which  will  average  possibly  from  1  cent  to  5  cents  per 
passenger. 

''  1  venture  the  assertion  that  it  will  be  impossible  to  deter- 
mine at  this  time  the  cost  of  construction  or  a  large  number 
of  post-route  bridges  now  being  used.  As  a  result  an  esti- 
mate of  such  values  must  be  made.  Why  not  estimate  the 
revenue  accruing  to  the  bridges?  Take  the  situation  at  St. 
Louis,  attempt  to  value  the  various  properties  over  which 
passengers  are  moved,  and  for  which,  at  times,  an  arbitraiy 
of  25  cents  is  charged,  and  you  have  a  fair  illustration  of  the 
endless  calculations  necessary  to  reach  a  result  saving  the 
Government  possibly  2  c^nts  on  an  occasional  soldier. 

''Furthermore,  there  are  but  few  bridge  companies  in  the 
United  States  which  actually  transport  the  cars  of  transpor- 
tation lines  over  such  bridges.  Invariably  the  passengers 
and  the  freights  are  actually  transported  over  the  bridges 
either  by  the  power  of  a  transportation  company  or  of  a  ter- 
minal company. 

"Therefore  the  bridge  proper  contributed  nothing  toward 
the  actual  movements  of  passengers  and  freights. 

' '  Kates  for  transportation  are  generally  fixed  according  to 
*  the  distance  to  be  traveled,  and  the  fact  that  for  a  part  of  the 
distance  the  roadway  is  ballasted  and  a  part  of  it  is  not,  does 
not  affect  the  rate.  Some  miles  of  track  cost  $6,000  to  build, 
others  $50,000.  If  the  iwo  values  be  on  one  line  and  the  rate 
charged  3  cents  per  mile,  the  3  cents  will  apply  to  the  $50,000 
mile  track  as  well  as  to  the  $6,000. 

'*  Why,  therefore,  should  the  measure  of  values  be  consid- 
ered? 

"Distances  can  be , easily  and  accurately  obtained.  They 
can  be  easily  handled  in  computing  accounts  and  may  at  an^'^ 
time  be  verified. 

'*  Distance  is  the  eauitable,  logical,  and  I  may  say  on  basis 
of  general  practice,  the  legal  measure." 

The  affidavits  of  the  auditors  of  the  Cincinnati,  New  Orleans 
and  Texas  Pacific  Railway  and  of  the  Baltimore  and  Ohio 
Railroad  Companies,  above  referred  to,  are  as  follows: 

'''M.  F.  MoUoy,  auditor,  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway  Company,  being  duly  sworn  says  that 
this  company  do  not,  nor  have  ever  «hown  on  their  books  a 
sepai*ate  account  for  the  earnings  of  the  freight  or  ptissenger 
business  handled  over  the  Cincinnati  Southern  bridge  over  the 
Ohio  River  at  Cincinnati,  other  than  the  earnings  on  account 
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« 

of  a  .small  footway  that  was  attached  to  the  bridge  for  the 
benefit  of  the  residents  of  Ludlow,  K3\,  after  the  original 
construction  of  the  same.'" 

*  *  *  ^^^G.  W.  Booth,  *  *  *  makes  oath  in  due 
form  of  law  that  he  is  the  general  auditor  of  the  Baltioiore 
and  Ohio  Railroad  Company;  that  there  is  no  special  account 
set  up  on  the  books  of  the  Baltimore  and  Ohio  Kailroad  Com- 

5 any  of  the  earnings  of  the  Parkersburg  bridge;  that  in  the 
iJijtribution  of  the  revenue  on  freight  or  passenger  traffic  pass- 
ing over  said  bridge  no  amount  is  set  apart  as  bridge  revenue; 
and  further  that  no  part  of  the  revenue  of  the  company  from 
freight  or  passenger  traffic  is  paid  to  any  bridge  company  for 
the  use  of  the  Parkersburg  bridge.' 

From  the  above  statements  it  appears  that  in  various  in- 
stances rates  made  by  the  short  line  were  applied  by  a  longer 
route  with  no  charge  for  bridge  or  other  disabilities  encoun- 
tered by  the  longer  route.  It  is  not  necessary  to  consider 
whether  bridge  charges  were  included  in  the  short  line  rate, 
for  in  the  absence  of  an  agreement  to  equalize  on  such  basis, 
no  deduction  therefor  can  be  made.  Deduction  can  only  be 
made  for  bridge  charges  by  the  route  of  travel  unless  by 
agreement  deductions  applicable  by  other  routes  are  authorized. 

There  appears  to  have  been  no  agreement  to  equalize  rates 
on  bridge  deductions.  The  short-line  rate  thus  applied  by  a 
longer  route,  by  which  no  charge  is  made  for  bridges,  is 
therefore  not  subject  to  any  bridge  deduction. 

It  appears  that  certain  rates  between  common  points  are 
made  without  regard  to  intermediate  disabilities  or  arbitraries, 
^'uch  as  terminals,  trackages,  bridges,  etc.,  which  are  taken 
i-are  of  by  the  particular  carrier  and  charged  to  its  general 
operating  expenses,  no  charge  therefor  being  made  to  the 
p&asenger.  Such  blanket  rates,  not  including  any  charge  for 
bridges  en  route,  are  therefore  not  subject  to  any  bridge 
deduction.     *     *     * 

There  appeal's  to  be  no  charge  over  the  Cincinnati  Southern 
Bridge,  the  bridge  being  treated  in  the  construction  of  rates 
merely  as  track.  No  deduction  should  therefore  be  made  in 
^uch  cai$es. 

It  wa;*  held  in  a  decision  of  this  office  dated  May  16,  1901 
{T  Comp.  Dec.,  751),  quoting  from  the  syllabus,  that: 

**In  determining  the  bridge  charge  included  in  a  charge 
flttde  bj  a  railroaa  company  tor  transportation  over  its  line, 

^1^1— Vol.  8 6 
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including  a  bridge  over  a  navigable  stream  which  is  subject  to 
the  provision  in  the  act  authorizing  the  construction  of  the 
bridge,  that  '  no  higher  charge  shall  be  made  for  the  transmis- 
sion over  the  same  of  the  mails,  the  troops  and  munitions  of 
war  of  the  United  States  than  the  rate  per  mile  paid  for  their 
transportation  over  the  i-ailroads  *  *  *  leading  to  the 
said  bridge,'  the  amount  actually  paid  to  the  bridge  company- 
for  the  particular  transportation  or  directl}'  or  indirectly 
allowed  therefor,  must  be  regarded  as  a  bridge  charge." 

It  must  be  understood  that  no  charge  in  excess  of  the  rate 
authorized  by  the  statute  above  cited  for  the  class  of  trans- 
portation therein  indicated  can  be  allowed,  either  directly  or 
indirectly.  But  where  there  is  no  bridge  charge  included  in 
the  rate  charged  to  or  paid  hy  the  Government  there  can  be 
no  deduction  on  such  account.  Deductions  on  account  of 
bridge  charges  can  only  be  made  when  charges  have  been 
actually  made  on  account  of  transportation  over  bridges  in 
excess  of  itites  authorized  b}"  the  statute. 

The  allowance  for  the  transportation  over  a  bridge  subject 
to  the  statute  cited  is  the  i*ate  per  mile  paid  for  the  transpor- 
tation over  the  railroads  leading  to  the  bridge.  The  proper 
basis  for  determining  the  rate  per  mile  authorized  by  the 
sttitute  is  to  take  the  average  rate  per  mile  apph^ing  from 
the  initial  point  of  transportation  to  the  beginning  of  the 
bridge  proper,  over  which  the  limitation  of  the  statute 
applies. 

The  question  remains  as  to  what  deduction  should  be  made 
when  there  is  a  charge  or  arbitrary  included  in  the  rate  which 
applies  over  tenninals,  approaches,  etc. 

The  restriction  of  the  statute  applies  to  the  navigable  por- 
tion of  the  stream,  being  the  onl  v  portion  within  the  jurisdic- 
tion of  Congress,  and  the  limitation  on  bridge  charges  applies 
to  the  bridge  proper,  as  the  building  of  the  approaches,  on 
either  side,  up  to  such  point  was  not  dependent  upon  legisla- 
tion by  Congress. 

The  charges  over  said  approaches  are  therefore  not  subject 
to  the  restrictions  of  the  act  cited. 

Where  an  arbitrary  or  separate  charge  is  made  for  trans- 
portiition  over  a  bridge,  including  approaches,  terminals, 
trackages,  etc.,  it  is  necessary  to  determine  what  portion  of 
such  charge  applies  to  the  bridge  proper  and  what  portion  to 
the  approaches,  terminals,  and  ti'ackages.  It  seems  that 
where  there  is  no  actual  division  of  such  charge  any  method 
of  division  will  be  more  or  less  unsatisfactorv. 
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But  it  app>ears  most  practicable  and  equitable  that  such 
divisions  should  be  made  according  to  distance,  and  the  allow- 
ance over  the  bridge  proper,  that  is,  from  shore  abutment  to 
Aore  abutment,  should  not  exceed  the  average  rate  per  mile 
charged  from  initial  point  of  transportation  to  the  beginning 
of  the  bridge  proper. 

Where  there  is  an  actual  division  of  the  arbitrary  charge 
by  which  a  separate  portion  thereof  applies  to  the  bridge, 
i*uch  portion  of  the  charge  must  be  treated  as  the  bridge 
charge. 

In  accordance  with  decision  of  this  office  of  May  16,  1901, 
stHpra^  the  whole  arbitrary  charge  which  includes  a  bridge 
will  be  deducted  unless  it  be' shown  hy  the  transportation 
companies  in  their  accounts,  the  length  of  the  bridge  proper 
and  the  distance  over  which  the  arbitrary  applies,  the  bridge 
being  treated  as  a  mile  in  length  unless  otherwise  shown. 


REFUNDMENT  OF  A  TAX  PAID  BY  A  WIDOW  FOR 
BUSINESS  CARRIED  ON  BY  HER  DECEASED 
HUSBAND. 

A  widow  who  sneeeeded  to  the  property  and  business  of  her  deceased  hus- 
band and  was  appointed  his  executrix,  and  who  paid  a  tax  assessed 
a^:2dnst  her  personally  as  proprietress  of  a  billiard  room  for  a  period 
daring  which  the  business  was  carried  on  by  the  decedent,  is  entitled 
to  refundment  thereof. 

{Decision  hy  ConiptroUet'  Traceioell^  July  30^  1901,) 

The  Auditor  for  the  Treasury'  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute  as  follows: 

"  This  office  is  in  receipt  from  the  Commissioner  of  Inter- 
nal Revenue,  upon  Schedule  No.  15  of  allowances  for  refund- 
ing taxe.s  ille^Ily  collected,  of  a  claim  bj'  Mary  E.  Rottanzie, 
of  San  Francisco,  Cal.,  for  the  repayment  of  the  amount  paid 
Hv  her  as  proprietor  of  billiard  room  (three  tables)  for  the 
nscal  year  ending  June  30,  1899,  and  for  50  per  cent  penalty 
thereon. 
'*The  finding'  of  facts  by  the  Commissioner  is  as  follows: 
**  •  In  re  the  claim  of  Mary  E.  Rottanzie,  of  San  Francisco, 
UL,  for  the  refunding  of  $22.50  special  tax  with  penalty  paid 
a>  proprietor  of  three  oool  talJes. 
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FINDING   OF   FACTS. 

''In  July,  1898,  Gioasue  Rottanzie  was  engaged  in  business 
as  proprietor  of  three  pool  tables  and  failed  to  mak^  return 
ana  pay  special  tax  therefor.  Mr.  Eottanzie  deceased  during* 
the  month  of  April,  1899,  and  Mary  E.  Rottanzie  assumed  the 
business  and  was  reported  for  assessment  as  proprieter  of 
three  pjool  tables  from  July  1,  1898,  to  June  30,  1900.  Prior 
to  April  1,  1899,  Mary  E.  Rottanzie  was  not  the  proprietor 
of  any  building  or  place  where  bowls  were  thrown  or  where 
games  of  billiards  or  pool  were  played,  which  was  open  to  the 
public  with  or  without  price.  She  asks  the  refundmg  of  the 
special  tax  with  penalty  paid  November  13,  1900  (1899),  for 
the  year  ending  June  30,  1899. 

'''The  claim  is  hereby  allowed  for  ^16.68,  the  special  tax 
and  penalty  paid  for  the  period  prior  to  April  1,  1899." 

SUPPLEMENTAL    FINDING  OF  FACTS. 

"MarvE.  Rottanzie  is  the  widow  ofGiousue  Rottanzie^ 
who  died  Ma}'  12,  1899,  and  was  the  executrix  of  the  last  will 
and  testament  of  said  Giousue  Rottanzie,  and  succeeded  to  all 
his  property." 

'' Section  3241  of  the  Revised  Statutes  provides: 

" '  When  any  person  who  has  paid  the  special  tax  for  any 
trade  or  business  dies,  his  wife  or  child,  or  executors  or 
administratoi-s  or  other  legal  representatives  may  occupy  the 
house  or  premises  and  in  like  manner  carry  on,  for  the  re^^i- 
due  of  the  term  for  which  the  tax  is  paid,  the  same  trade  or 
business  as  the  deceased  before  carried  on,  in  the  same  house 
and  upon  the  same  premises,  without  the  payment  of  any 
additional  tax.' 

''If  the  widow  of  a  special-tax  payer,  who  continues  his 
business  can  claim  exemption  from  tax  for  the  period  for 
which  he  has  paid,  it  is  reasonable  to  make  the  widow  of  a 
party  who  has  not  paid  his  tax  responsible  for  his  tax,  if  she 
continues  his  business.  But  the  present  case  is  stronger. 
The  claimant  is  not  onl}"  the  widow  of  the  deceased,  but  also 
his  executrix  and  successor  to  all  his  propert3\  As  such  she 
is  liable  for  his  debts,  one  of  which  is  the  special  tax  as  pro- 
prietor of  three  billiard  tables  for  the  fiscal  year  ending  June 
30, 1899,  and  having  actually  paid  the  same,  she  is  not  entitled 
to  a  repayment. 

''The  penaltv  in  this  case  was  paid  subsequent  to  July, 
1898,  the  month  in  which  the  deceased's  death  occurred;  sub- 
sequent to  the  month  of  the  deceased's  death,  and  subsequent 
to  October  1, 1899,  the  limit  of  the  time  given  the  widow  by  the 
collector  within  which  to  pay  it,  under  Section  3176,  Revised 
Statutes.  It  would  appear,  therefore,  that  the  penalty  is 
clearly  not  refundable. 
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''Accordingly,  I  have  decided  that  the  special  tax  paid  by 
Ae  claimant  on  three  billiard  tables  for  the  fiscal  year  ending 
June  30, 1899,  with  the  penalty  paid  in  connection  therewith, 
was  properly  assessed  and  paiS. 

I  can  not  see  that  the  fact  that  the  claimant  is  the  executrix 
and  succeeded  to  the  property  of  the  decedent  depriv^es  her  of 
her  right  to  refundment  of  the  tax  and  penalty  illegally  assessed 
aod  collected.  Her  liability  as  executrix  is  distinct  from  her 
personal  liability,  and  the  fact  that  she  is  executrix  does  not 
change  the  character  of  the  payment  made  by  her  from  one 
made  in  her  individual  capacity.  It  might  be  said  that- if  she 
had  objected  to  the  assessment  against  her  in  her  individual 
capacity  and  offered  to  pay  the  tax  as  executrix,  no  doubt  the 
assessment  would  have  been  changed.  But  that,  having  in 
view  her  liability  as  executrix,  she  paid  the  tax  without  objec- 
tion to  the  error  in  the  form  of  assessment,  she  waived  this 
defect.  But  I  do  not  think  so.  This  merely  establishes  the 
fact  that  the  payment  was  voluntary,  but  the  statute  author- 
izes the  Commissioner  of  Internal  Revenue  to  refund  *'all 
taxes  erroneously  or  illegally  assessed  or  collected,"  and  ''all 
penalties  collected  without  authority."  These  terms  apply  to 
Toluntary  payments  as  well  as  to  involuntary  payments,  and 
there  is  no  provision  in  the  law  restricting  the  Commissioner's 
authority  to  make  refundment  to  taxes  which  have  been  paid 
under  compulsion. 

The  Auditor's  decision  is  disapproved. 


PAY  OF  COOKS  IN  THE  VOLUNTEER  ARMY  AP- 
POINTED UNDER  THE  ACT  OF  JULY  7,  1898. 

Cooks  in  the  Volunteer  Army  who  were  appointed  under  the  act  of  July  7, 
1898,  are  entitled  to  the  pay  of  corporal  only,  as  provided  for  therein, 
and  not  to  the  pay  of  sergeant  of  infantry,  ae  provided  for  cooks  in 
the  act  of  March  2.  1899. 

{Dtci^fni  hy  Assistant  Comptroller  Mitchell^  July  31^  1901.) 

The  Auditor  for  the  War  Department  has  reported  for 
^pproval^  disapproval,  or  inodification  his  decision  making  an 
origiDtd  construction  of  the  act  of  March  2,  1899  (30  Stat., 
ifTT).  B8  follows: 

••Jn  the  examination  of  the  claim  of  William  O.  Syers, 
<X)ok,  Company  CJ,  Forty-ninth  Iowa  Volunteer  Infantry,  the 
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question  arises  as  to  whether  or  not  he  is  entitled  to  pay  and 
allowances  of  a  sergeant  of  infantry  under  act  of  IVlarch  2, 
1899  (30  Stat.,  977),  from  and  after  the  approval  of  that  act. 

''The  records  show  him  enrolled  May  6,  1898;  mustered  a* 
a  private  June  2, 1898;  appointed  as  cook  (corporal)  February 
14,  1899,  and  mustered  out  with  company  May  13,  1899. 
From  date  of  appointment  as  cook  he  has  oeen  paid  as  corporal. 

"He  was  appointed  as  cook  under  act  of  July  7,  1898  (30 
Stat.,  72),  which  provides  as  follows: 

' ' '  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized 
and  directed  to  cause  to  be  enlisted  in  each  company  *  *  *  a 
competent  person  as  cook,  who  shall  take  rank  as  and  be  allowed 
the  pay  of  corporal  of  the  arm  of  the  service  to  which  he 
belongs.'     *    *    ♦ 

"Act  of  March  2,  1899,  provides  as  follows: 

'"That  from  and  after  tne  date  of  approval  of  this  act  the 
Army  of  the  United  States  shall  consist  of  *  *  *.  Each 
infantry  company  shall  consist  of  one  captain  ♦  *  *  two 
cooks    *     *    *.' 

"  'Sec.  9.  That  the  cooks  authorized  b}'  this  act  shall  have 
the  pay  and  allowances  of  sergeants  of  infantry.' 

"Tlie  act  of  March  2,  1899,  further  makes  provision  for 
maintaining  the  Regular  Army  at  an  increased  strength  in 
time  of  war,  for  the  organization  of  a  new  volunteer  force, 
and  for  the  muster  out  of  the  militarv  service  of  the  Volunteer 
Army  under  act  of  April  22, 1898.  Said  act  of  March  2, 1899, 
in  providing  for  the  strength  of  the  Army  and  rank  and  grade 
of  officers  and  enlisted  men,  evidentl}-  had  in  contemplation 
only  the  Regular  Army  and  the  new  Volunteer  Army,  and 
had  no  reference  to  the  volunteers  in  service  under  the  "act  of 
April  22,  1898,  and  amendments. 

"The  Forty-ninth  Iowa  Volunteer  Inf an trjr maintained  its 
organization,  as  authorized  by  the  act  of  April  22,  1898,  and 
amendments,  until  muster  out,  and  was  not  reorganized  under 
the  act  of  March  2,  1899.  The  cook,  Syers,  was  authorized, 
under  act  of  July  7,  1898,  and  not  by  act  of  March  2,  1899. 
He  was  carried  and  paid  as  of  the  rank  of  corporal  to 
muster  out. 

"  I  am  of  the  opinion,  and  so  decide,  that  cooks  of  volunteer 
organizations  enlisted  or  appointed  under  provisions  of  act  of 
July  7,  1898,  retained  in  service  after  March  2,  1899,  but  not 
appointed  as  authorized  by  the  last-named  act,  are  entitled  to 
the  pav  and  allowances  of  corporals  of  the  arm  of  the  service 
to  which  they  belong,  and  are  not  entitled  to  the  pay  and 
allowances  of  a  sergeant  of  infantry." 

The  decision  of  the  Auditor  is  approved. 
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HOLDING  TWO  OFFICES  THE  COMPENSATION  OF 
ONE  OF  WHICH  AMOUNTS  TO  $2,500. 

The  tenn  "ofiBce,"  as  used  in  the  act  of  July  31,  1894,  which  provides 
that  "no  person  who  holds  an  office  the  salary"  of  which  amounts  to 
$2,500  ''shall  be  appointed  to  or  hold  any  other  office  to  which  com- 
pensation is  attached,"  is  not  restricted  to  an  office  in  the  constitu- 
tional sense. 

The  positions  of  geographer  in  the  Geological  Survey  and  in  the  Census 
Office  are  both  offices,  within  the  meaning  of  the  act  of  July  31,  1894, 
which  prohibits  the  appointment  to  or  the  holding  of  any  office  hav- 
ing compensation  attached  thereto  by  a  person  who  holds  an  office 
the  salary  of  which  amounts  to  $2,500;  and  a  person  holdmg  the 
former  office  can  not  legally  be  appointed  to  or  hold  the  latter  office. 

{Comptroller  Tracewell  to  the  Direct4)T  of  the  Cetisxvs^  August 

i,  1901.) 

I  have  received  your  letter  of  the  11th  ultimo  as  follows: 

•* Allow  me  to  ask  whether  I  have  authority  to  pay  a  salary 
to  the  geographer  of  the  census,  notwithstanding  the  provi- 
sions of  the  act  of  July  31,  1894  (28  Stat,  205),  or  of  any 
other  statutory  enactment.  The  important  facts  in  the  matter 
are  as  follows: 

'•The  act  of  Congress  passed  March  3,  1899  (30  Stat., 
1014),  created  the  position  of  geographer  *at  an  annual  salary 
of  two  thousand  nve  hundred  dollars.'  Both  because  of  the 
general  provision  in  section  2  of  the  act  and  because  of  the 
character  of  the  service  required,  the  position  of  geographer 
is  a  temporary  one. 

-On  March  15,  1899,  Mr.  Henry  Gannett  was  duly  com- 
missioned by  me  geographer  of  the  census.  Since  that  date 
be  has  performed  the  duties  of  the  position,  but  has  received 
no  salary. 

'"At  the  time  of  his  appointment  he  was  in  the  employ  of  the 
United  States  Geological  Survey  at  a  salary  of  more  than  two 
thousand  five  hundred  dollars  a  year,  and  he  continued  to  hold 
that  position  and  receive  that  salary  after  receiving  his  com- 
mission in  the  Census  OflSce.     The  position  in  the  Geological 
Sorvev  was  not  created  or  its  salaiy  fixed  either  by  the  Con- 
j^titution  or  by  Congress.     Under  authority  conferred  upon 
the  Director  of  the  Geological  Survey  (Revised  Statutes,  bup- 
plement,  vol.  1,  I>-  469)  and  with  the  approval  of  the  Secre- 
tarv  of  the  Interior  Mr.  Gannett  was  selected  as  a  scientific 
emplovee  of  the  Geological  Survey  and  carried  on  the  tem- 
porary roll  of  that  oflBce. 
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*'The  question  I  have  submitted  appears  to  turn  upon 
whether  the  word  'office'  in  the  act  of  1894  is  used  in  the  tech- 
nical, constitutional  sense  of  that  term.  That  it  is  to  be  so 
construed  seems  to  me  to  follow  from  your  decision  of  June 
20, 1898  {4:  Comp.  Dec,  696),  and  from  the  Attornev-GeneraFs 
opinion  of  August  18,  1898  (22  Opin.  Att.  Gen.,  184).  If  the 
word  'office'  in  the  act  is  to  be  strictly  interpreted,  then  it 
seems  to  me  doubtful  whether  either  position  held  by  Mr. 
Gannett  is  an  office  ( UnHed  States  v.  Gerniaine^  99  U.  S.,  50S; 
United  States  v.  Smithy  124  U.  S.,  525),  and  whether  there  is 
any  statutory  bar  to  my  paying  the  salary  to  which  in  default 
of  such  bar  he  is  entitlea.'^ 

Ordinarily  this  office  could  not  properh'  concern  itself  with 
any  question  growing  out  of  your  power  of  appointment 
under  the  law,  but  as  the  question  you  submit  involves  pay- 
ments to  be  made  I  am  authorized  and  required  to  render  a 
decision  thereon.  • 

Jn  answering  your  question  the  following  provisions  of  law 
must  be  considered: 

"Xo  officer  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by 
law  or  regulations,  shall  receive  any  additional  pay,  extra 
allowance,  or  compensation,  in  anj"  form  whatever,  for  the 
disbursement  of  public  mone}^  or  for  any  other  service  or 
duty  whatever,  unless  the  same  is  authorized  by  law,  and  the 
appropriation  therefor  explicitl}'  states  that  it  is  for  such 
adaitional  pay,  extra  allowance,  or  compensation."  (Section 
1765,  Kevise^  Statutes.) 

''No  person  who  holds  an  office  the  salary  or  annual  com- 
pensation attiiched  to  which  amounts  to  the  sum  cf  two  thou- 
sand five  hundred  dollars  shall  receive  compensation  for  dis- 
charging the  duties  of  any  other  office,  unless  expressly 
authorized  by  law."     (Section  1763,  Revised  Statutes.) 

"No  person  who  holds  an  office  the  salary  or  annual  com- 
pensation attached  to  which  amounts  to  the  sum  of  two  thou- 
sand five  hundred  dollars  shall  be  appointed  to  or  hold  any 
other  office  to  which  compensation  is  attached  unless  specially 
heretofore  or  hereafter  specially  authorized  thereto  by  law; 
but  this  shall  not  apply  to  retired  officers  of  the  Arm v  or 
Nav3"  whenever  they  may  be  elected  to  public  offi  e  or  when- 
ever the  President  shall  appoint  them  to  office  by  and  with 
the  advice  and  consent  of  tne  Senate."  (Act  of  July  31, 1894; 
28  Stat.,  205.) 

Section  1765  presents  no  difficulty.  Whether  the  positions 
held  by  Mr.  Gannett  in  the  Interior  Department  and  in  the 
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Census  OflBce  be  considered  as  offices  in  both  cases,  or  as 

employments  with  salary,  pay,  or  emoluments  fixed  by  law 

or  regulation,  or  as  an  office  in  one  case  and  an  employment 

in  the  other,  he  is  not  forbidden  by  this  section  to  hold  both 

positions  and   to  receive  the  compensation  attached  to  each. 

(United  States  v.  Saunders,  120  U.  S.,  127;  2  Comp.  Dec, 

467;  5  ;<?.,  9,  935.) 

Section  1763  and  the  act  of  July  31,  1894,  V2</>7'a,  present 
greater  difficulties.  They  are  directly  aimed  at  dualism  or 
pluralism  in  office,  and  their  most  obvious  effect  is  to  take 
certain  offices  out  of  the  construction  given  by  the  coui-ts  and 
the  accounting  officers  to  section  1766,  as  above  noted,  by 
declaring  that  a  person  can  not  hold  two  offices  under  the 
Government  if  the  salary  or  compensation  attached  to  one 
equals  the  sum  of  $2,500  per  annum,  where  any  compensation 
is  attached  to  the  other. 

The  questions  for  decision  therefore  are:  Was  the  position 
held  by  Mr.  Gannett  in  the  Interior  Department  at  the  time 
he  was  appointed  geographer  in  the  Census  Office  an  office 
within  the  meaning  of  these  laws,  and  was  his  appointment  as 
geographer  in  the  Census  Office  an  appointment  to  an  office 
within  the -meaning  of  said  laws?  Compensation  amounting 
to  $2,500  per  annum  is  attached  to  each  position. 

You  express  a  doubt  whether  either  position  held  by  Mr. 
Gannett  is  an  office  within  the  meaning  of  these  laws.  If 
either  is  not  an  office  the  status  of  the  other  would  not  ordi- 
narily have  to  be  considered,  but  I  find  that  a  more  orderly  and 
satisfactor}'  examination  of  the  question  can  be  had  by  con- 
sidering both  positions. 

On  March  15,  1899,  Mr.  Gannett  held  a  position  in  the 
Interior  Department  under  the  following  appointment: 

"Department  of  the  Interior, 

''  Wa%hingt<m,  June  26,  1896. 
"Henry  Gannett,  of  Maine,  is  hereby  appointed  a  geog- 
npher  in'^the  Geological  Survey  at  a  salarj^  of  thirty-six  hun- 
dred dollars   per   annum,  to  take  effect*^  July  1,   1896,  by 
tnuisfeT  from    chief  topographer,   at  l|^,600.^    'Temporary 

force.' 

"Hoke  Smith,  Secretary,-^ 
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On  that  date  he  received  from  you  the  following  appoint- 
ment: 

"Department  of  the  Interior, 

''Census  Office, 
"•  Washington^  March  15^  1899. 
Henry  Gannett,  of  Maine,  is  hereby  appointed  geographer 
in  the  Census  Office  without  compensation,  to  take  effect  when 
he  stiall  file  the  oath  of  office  and  enter  on  duty,  to  till  an  orig- 
inal vacancy. 

^'W.  R.  Merriam,  Direct^:' 

In  ti'ansmitting,  at  my  request,  a  copy  of  the  foregoing,  you 
'say  in  your  letter  of  the  17th  ultimo: 

* '  Thiij  commission  was  issued  with  the  understanding  on  both 
sides  that  section  2  of  the  act  of  Jul^'^  31, 1894,  prohibited  Mr. 
Gannett  from  receiving  the  salary  attached  by  Congreas  to  the 
position  of  geographer.  The  commission  accordingly  was 
made  to  read  '  without  compensation.'  In  case  I  have  misin- 
terpreted that  statute  (and  on  that  point  I  have  asked  you  to 
rule),  I  presume  that  I  have  authoritv  to  substitute  for  the  com- 
mission, a  copy  of  which  is  enclosed,  another  commission  dat- 
ing from  the  time  your  decision  is  received,  and  reading  'At 
an  annual  salary  of  two  thousand  five  hundred  dollars.  In 
case  I  have  misinterpreted  that  statute,  I  may  also  be  bound 
to  pay  him  arrears  of  salary,  notwithstanding  the  form  of 
commission  which  has  been  issued  him.  On  both  of  these 
points  1  have  the  honor  to  request  a  ruling." 

The  general  provision  of  law  to  which  you  refer  in  your 
first  letter  as  the  authority  under  which  Mr.  Grannett  was  ap- 
pointed geographer  in  the  Geological  Survey  is  found  in  the 
act  of  July  7,  1884  (23  Stat.,  212),  and  is  as  follows: 

"And  the  scientific  employees  of  the  Geological  Survey 
shall  be  selected  by  the  Director,  subject  to  the  approval  of 
the  Secretarv  of  the  Interior,  exclusively  for  their  qualifica- 
tions as  professional  experts." 

The  specific  provision  of  law  under  which  he  was  employed 
and  paid  was  evidently  the  appropriation  made  in  the  sundr}' 
civil  act  of  June  11,  1896  (29  Stat,  435),  as  follows: 

"'For  general  expenses  of  the  Geological  Survey:  For  the 
Geological  Survey,  and  the  classification  of  the  public  lands, 
and  examination  of  the  geological  structure,  mineral  resources, 
and  the  products  of  the  national  domain,  and  to  continue  the 
preparation  of  a  geological  map  of  the  United  States,  includ- 
ing the  pay  of  temporary  employees  in  the  field  and  office, 
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aud  all  other  necessary  expenses,  to  be  expended  under  the 
d\Tect\on  of  the  Secretaiy  of  the  Interior,  namely: 

•*For    pay    of    skilled    laborers    and  various  temporary 
employees,  thirteen  thousand  dollars. 

**For  topographic  surveys  in  various  portions  of  the  United 
States,  one  hundred  and  seventy-five  thousand  dollars,    *    *   * 
''For  geological  surveys  in  the  various  portions  of  the 
United  States,  one  hundred  thousand  dollars,     *     *     * 

*'For  continuation  of  the  inv^estigation  of  the  coal  and  gold 
resources  of  Alaska,  five  thousand  dollars; 

•'For  paleontologic  researches  *  *  *  ten  thousand 
dollars; 

''For  chemical  and  physical  researches  relating  to  the 
geology  of  the  United  States,  seven  thousand  dollars; 

"  For  the  preparation  of  the  illustrations  of  the  Geological 
Survey,  thirteen  thousand  dollars; 

•'For  the  preparation  of  the  report  of  the  mineral  resources 
of  the  United  States,  twenty  thousand  dollars." 

The  same  act  contains  the  following  provision: 

•'  For  salaries  of  the  scientific  assistants  of  the  Geological 
Survey:  For  two  geologists,  at  four  thousand  dollars  each; 

"For  one  geologist,  tnree  thousand  dollars; 

•'  For  one  geologist,  two  thousand  seven  hundred  dollars; 

"For  two  paleontologists,  at  two  thousand  dollars  each; 

•'For  one  chemist,  three  thousand  dollars; 

"For  one  geographer^  two  thousand  seven  hundred  dollars; 

•'  For  one  geographer^  two  thousand  five  hundred  dollars; 

"For  two  topographers,  at  two  thousand  dollars  each;  in 
alK  twenty-nine  thousand  nine  hundred  dollars." 

When  it  is  considered  that  specific  provision  was  made  by 
Congress  in  the  same  act  for  two  geogi'aphers  at  salaries  of 
$2,7uO  and  $2,500,  respectively,  it  is  diflScult  to  see  in  the 
act  of  July  7,  1884,  supra^  or  in  the  above  provision  for  the 
*'pay  of  temporary  employees  in  the  field  and  office"  any 
authority  for  the  permanent  employment  of  a  geographer  at 
an  annual  salary  of  $3,600,  especially  in  view  of  the  stringent 
provisions  of  section  4  of  the  act  of  August  5,  1882  (22  Stat., 
^b).  (Ftummer  v.  United  States,  24  Ct.  CL,  517;  20  Op. 
Ait  Gen.,  750;  1  Comp.  Dec,  336;  4  id.,  139.)  However, 
the  question  of  the  legality  of  Mr.  Gannett's  employment  and 
pavment  in  the  Geological  Survey  is  not  now  before  me. 

Your  appointment  of  Mr.  Gannett  as  geographer  in  the 
Census  Office  was  made  by  virtue  of  the  act  of  March  3, 1899 
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(30  Stat.,  1014),  to  provide  for  taking  the  Twelfth  and  subse- 
quent censuses,  which  provides: 

''Sec.  2.  That  there  shall  be  established  in  the  Department 

of  the  Interior  a  Census  Office,  the  chief  officer  of  which  shall 

be  denominated  the  Director  of  the  Census.    **     *     *    The 

Director  of  the  Census  shall  be  appointed     *     ♦     *     by  the 

President,  by  and  with  the  advice  and  consent  of  the  Senate, 

and  shall  receive  an  annual  salarv  of  six  thousand  dollars; 
*    *    ♦ 

*'Sec.  4.  That  there  shall  also  be  in  the  Census  Office,  to 
be  appointed  by  the  Director  thereof  in  the  manner  hereinaf- 
ter specified,  five  chief  statisticians  *  *  *  at  an  annual 
salary  of  three  thousand  dollars  each;  a  chief  clerk,  *  *  * 
and  one  geoqraj)liei\  at  an  annual  salary  of  two  thousand  five 
hundred  dollars  each;     *     *    * 

"'Sec.  5.  That  the  chief  clerk  and  the  chief  statisticians 
provided  for  in  section  four  of  this  act,  and  all  other  employ ees 
authorized  by  this  act  below  the  Assistant  Director  of  the  Cen- 
sus, sjiall  be  appointed  b}'  the  Director  of  the  Census,  subject  to 
such  examination  as  said  Director  may  prescribe:"     ♦     *     * 

It  is  manifest  that  the  question  involved  in  this  case  hinges 
on  the  meaning  of  the  word  ''office''  as  used  in  act  of  July  31, 
1894,  mpm.  If  the  positions  held  by  Mr.  Gannett  are  both 
offices  in  the  meaning  of  that  act,  his  appointment  to  the 
office  of  geographer  in  the  Census  Office  was  illegal;  nor  do  I 
think  that  an  appointment  ''without  compensation''  would 
cure  the  illegality.  The  prohibition  in  the  act  is  not  against 
receiving  the  compensation  of  the  second  office,  but  against 
being  appointed  to  or  holding  the  office  if  compensation  is 
attached  thereto. 

While  the  word  "office''  may,  and  frequenth'  does,  have  a 
different  meaning  as  used  in  different  statutes  (United  States 
V.  Mouat,  124  U.  S.,  303;  Cmted  States  v.  Hendee,  id.,  309), 
all  rules  of  construction  require  that  it  be  given  the  same 
meaning  when  used  more  than  once  in  the  same  statute,  unless 
a  different  meaning  is  clearly  intended.  Therefore  both  the 
positions  held  b}'  Mr.  Gannett  must  be  offices  within  the 
same  meaning,  as  well  as  within  the  meaning  of  the  act,  to 
bring  them  within  its  prohibition. 

Are,  then,  the  positions  under  consideration  offices  within 
the  meaning  of  this  act?  Numerous  definitions  of  the  word 
"office"  as  used  in  various  statutes  have  been  attempted,  and, 
while  doubtless  satisfactory  so  far  as  the  particular  statute 
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under  consideration  is  concerned,  none  is  entirely  satisfactory 
ill  affording  a  general  definition  to  tit  all  cases  (4  Comp.  Dec., 
t>V**>-706).  So  while  the  definitions  of  the  courts  are  useful 
guides  they  are  not  necessarily  controlling  in  cases  arising 
under  other  statutes. 

It  is  suggested  by  Attorney-General  Griggs,  in  an  opinion 
given  August  18,  1898  (22  Op.  Att.  Gen.,  184),  that  the  word 
•"oflSce''  used  in  section  2  of  the  act  of  July  31,  1894,  ^iqyra^ 
\>  to  be  presumed,  in  the  absence  of  indications  to  the  con- 
trary, not  to  embrace  what  is  not  an  office  within  the  meaning 
of  Article  11,  section  2,  of  the  Constitution.  But  before 
adopting  this  suggestion,  and  thus  disposing  without  further 
consideration  of  many  cases  which  might  arise  under  the  act, 
including  possibly  the  cases  now  before  me,  it  seems  impoilant 
to  give  further  consideration  to  the  meaning  of  Congress  in 
this  particular  act. 

It  is  well  settled  that  a  person  may  be  in  the  employment 
of  the  Government  and  exercise  many  of  the  functions  usually 
pertaining  to  office  without  being  an  officer  ( United  States  v. 
Mnnrlce^  2  Brock.,  96,  103),  and  that  a  person  may  not  be  an 
officer  within  the  meaning  of  one  statute  ( United  States  v. 
Mmiaiy  »npra^)  although  he  may  be  an  officer  within  the 
meaning  of  another  ( United  States  v.  Hendee,  supt'o). 

What  constitutes  an  office  within  the  meaning  of  Article  11, 
section  2  of  the  Constitution  is  discussed  by  the  Supreme 
Court  in  United  States  v.  Hartioell  (6  Wall.,  385),  United 
States  V.  Germaine  (99  U.  S.,  508),  United  States  v.  Mmiat 
(124  «/.,  303),  United  States  v.  Smith  {id.^  525),  2ix\^  Auffnuyrdt 
V.  Uedden  (137  /rf.,  310).  Various  statutes  were  under  con- 
sideration therein,  some  of  them  penal,  and  taking  all  these 
cases  together  a  clear  idea  of  what  constitutes  a  constitutional 
office,  or  an  office  within  the  meaning  of  the  particular  stat- 
utes then  under  construction,  can  be  arrived  at. 

1  am  free  to  confess  that   in  the  light  of  the  foregoing 
decisions  of  the  Supreme  Court  it  might  be  argued  with  some 
5»how  of  force  in  one  case,  and  much  more  convincingly  in 
the  other,  that  neither  position  held  by  Mr.  Gannett  is  an 
o&ce  within  the  meaning  of  Article  11,  section  2,  of  the  Con- 
stitution, but  none  of  these  decisions,  nor  any  other  1  have 
been  able  to  find,  convinces  me  that  the}^  are  not  both  offices 
irithin  the  meaning  of  the  act  under  construction.     The  dis- 
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tinction  drawn  by  the  court  between  constitutional  offices  and 
those  that  are  not  constitutional,  while  doubtless  correct  and 
persuasive  when  such  a  distinction  must  necessarily  be  dmwn, 
loses  much  of  its  force  if  we  admit  that  Congress  ever  uses 
the  word  office  in  any  other  than  its  constitutional  sense, 
especially  in  cases  where  there  is  great  doubt  as  to  whether  it 
was  the  intention  of  Congress  so  to  use  it. 

Did  Congress  use  the  word  office  in  the  act  of  July  31, 
1894,  in  its  strict  constitutional  sensed  I  think  not.  Congress 
declares  in  the  act  that  no  person  shall  hold  two  offices  if  salary 
or  compensation  attaches  to  both,  and  if  the  salary  or  compen- 
sation of  one  of  them  amounts  to  the  sum  of  §2,500  per  annum. 
The  Supreme  Court  has  held  that  a  person  holding  a  position 
having  every  attribute  of  a  public  office,  except  that  his 
appointment  is  not  vested  by  Congress  in  a  head  of  depart- 
ment, meaning  thereby  the  head  of  one  of  the  chief  Executive 
Departments,  is  not  a  constitutional  officer,  though  by  no 
means  holding  that  he  is  not  an  officer  in  some  senses  in  which 
the  word  may  be  used.  But  when  Congress  aimed  this  blow 
at  dualism  in  office  it  would  defeat  the  object  thus  intended,  to 
hold  that  its  meaning  is  restricted  to  offices  within  the  mean- 
ing of  the  Constitution.  The  absurd  and  dangerous  results 
which  would  follow  such  a  narrow  construction  can  be  well 
shown  by  taking  the  very  cases  now  under  consideration  and 
changing  slightly  by  way  of  iUust ration  their  actual  condi- 
tions. If,  instead  of  your  appointing  Mr.  Gannett  geographer 
in  the  Census  Office,  another  person,  to  wit,  one  of  the  two 
geographers  specifically  provided  for  in  the  act  of  June  11, 
ISliO,  supra^  had  been  appointed  to  that  office,  not  by  you  but 
by  the  Secretary  of  the  Interior,  pursuant  to  some  provision  of 
law  requiring  an  appointment  by  him  as  in  the  case  of  the  act 
of  March  1,  1889  (25  Stat.,  760),  providing  for  the  Eleventh 
Census,  in  that  case  it  could  not  be  disputed  for  a  moment  that 
the  appointment  would  have  been  illegal,  even  under  a  con- 
struction limiting  the  meaning  of  the  word  office  to  its  strict 
constitutional  sense.  And  yet  the  only  practical  difference  in 
these  cases  would  be  in  the  manner  the  "geographer"  in  the 
two  bureaus  is  appointed,  and  not  in  any  essential  differences 
in  the  places  or  their  duties  or  comi:)ensation. 

The  distinction  between  an  office  within  the  meaning  of  the 
Constitution  and  one  not  within  its  meaning  is  obvious  enough 
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if  one  is  looking  for  finely  drawn  distinctions  in  the  meaning 
of  the  word  oflBce,  but  I  do  not  see  in  that  word  as  used  in  the 
ac-t  of  1894  any  such  finely  drawn  or  narrow  meaning.  Con- 
gress was  legislating  to  prevent  a  real  or  fancied  evil,  or  to 
establish  a  policy  believed  to  be  wise,  and  I  am  unwilling  to 
adopt  a  construction  or  to  make  a  ruling  which  will  tend  to 
defeat  that  object. 

While  admitting  that  the  question  is  not  free  from  doubt,  I 
feel  constrained  to  hold  that  the  appointment  by  you  of  Mr. 
Gannett  as  geographer  in  the  Census  OflSce  was  illegal,  and 
that  he  is  not  entitled  to  any  compensation  under  the  census 
act  of  March  3,  1899,  swpra.  If  I  am  wrong  in  so  holding, 
Mr.  Gannett  has  redress  in  the  courts  for  any  wrong  done  him. 
If  I  am  right,  1  have  only  shut  one  door  to  dualism  in  office, 
which  in  my  opinion  Congress  intended  should  remain  closed 
when  it  passed  the  act  of  July  31, 1894. 


THE  CANCELLATION  BY  AN  AUDITOR  OF  A  CER- 
TIFICATE MADE  BY  HIM. 

An  Auditor  is  not  authorized  upon  his  own  motion  to  cancel  a  certificate 
made  by  him  upon  the  settlement  of  a  claim  until  after  the  expiration 
of  a  year  from  the  dat«  of  the  certificate. 

{Decision  hy  Comptrollei*  Traceioell^  Au{/tcst  5,  1901.) 

Thomas  H.  Kinsella  appealed  July  18, 1901,  from  the  action 
of  the  Auditor  for  the  War  Department  in  settlement  dated 
January  3,  1901,  disallowing  a  claim  for  bounty  under  the  act 
of  July  28,  1866,  in  case  of  John  Morrise}^,  who  was  enrolled 
Ma^'^,  1861;  mustered  into  service  July  16,  1801,  as  a  private 
of  Company  D,  Sixth  Regiment  Wisconsin  Infantry,  to  serve 
three  years,  and  discharged  January  6,  1868,  by  reason  of 
hernia. 

By  settlement  dated  September  7,  1900,  the  Auditor  allowed 

^m.76  (being  $1.72  pay,  $8.40  clothing  money,  $100  bounty 

under  the  act  of  July  22,  1861,  and  $100  bounty  under  the  act 

of  July  28,  1866,  less  $1.36  traveling  allowances  overpaid  on 

discharge),  and  directed  payment  as  follows:  $188.32  to  said 

John  Morrisey  and  $20.44  to  his  attorney,  W.  W.  Dudley. 

The  settlement  was  made  without  knowledge  of  the  fact 
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that  said  John  Morrisey  died  August  24,  1899.  It  is  alleged 
that  he  died  without  heirs. 

On  December  19, 1900,  through  his  attorneys,  W.  W.  Dud- 
ley &  Co.,  of  Washington,  D.  C,  Thomas  H.  Kinsella,  of  the 
National  Militar}^  Home  of  Leavenwoith,  Kans.,  filed  a  claim 
for  pay,  bounty,  and  other  allowances,  as  "executor  of  the 
estate"  of  said  John  Morrisey,  deceased. 

The  Auditor  attempted  to  cancel  this  certificate  by  an  in- 
dorsement thereon  dated  December  28,  1900,  and  gave  for 
such  action  the  following  reasons: 

*'It  appearing  from  evidence  filed  that  the  within-named 
soldier  and  payee  died  August  24, 1899,  settlement  made  Sep- 
tember 7,  1900,  was  of  no  legal  effect." 

The  Auditor  then  took  up  for  consideration  the  unsettled 
claim  of  Thomas  H.  Kinsella,  executor  as  aforesaid,  and  by 
settlement  dated  January  3, 1901,  he  allowed  $113  (being  $1.72 
paj",  $12.64  clothing  money,  and  $100  bounty  under  the  act 
of  Ap'til  22,  1872,  less  $1.36  traveling  allowances' overpaid  on 
discharge),  and  directed  payment  of  the  entire  amount  to  said 
Thomas  M.  Kinsella.  The  following  statement  also  appears 
thereon: 

'' Attorneys,  W.  W.  Dudley  &  Co.,  Washington,  D.  C. 
Attorneys'  fee,  none.     Claim  filed  after  June  6,  1900." 

The  claim  for  bounty  under  the  act  of  July  26,  1866,  was 
disallowed  for  reason  stated,  as  follows: 

"Additional  bounty  under  act  of  July  28,  1866,  can  not  be 

Eaid  to  an  executor  or  administrator  of  soldier's  estate.     It 
ad  not  become  a  vested  right,  as  soldier  died  prior  to  issuance 
of  certificate  in  his  favor." 

The  attorneys  for  the  claimant  say: 

"  While  it  is  true  that  the  soldier  died  prior  to  the  issuance 
of  the  certificate  in  his  favor  containing  an  allowance  of  the 
additional  bounty  of  $100  under  the  act  of  July  28,  1866,  yet 
it  is  equally  true  that  at  the  date  of  his  death  his  title  to  the 
bounty  under  said  act  had  been  f  ull}^  ascertained  and  passed 
upon.  The  issuance  of  the  certificate  was  merely  the  official 
recognition  of  the  soldier's  title  which  presumably  had  been 
fully  ascertained  prior  to  his  death.  W^hatever  the  facts  may 
be  as  to  this  we  are  not  advised  under  what  ruling  or  decision 
the  Auditor  for  the  War  Department  has  the  right  to  cancel 
a  certificate  when  once  issued  bv  him,  and  we  therefore  appeal 
this  case  upon  the  broad  grounj  that  there  is  no  authority  for 
such  action." 
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The  Auditor  in  his  letter  of  July  26,  1901,  transmitting  the 
papers  in  the  case  to  this  office,  says: 

'•No  vouchers  are  transmitted,  as  the  appeal  appears  to 
involve  only  the  question  as  to  the  allowance  of  bounty  under 
the  act  of  July  28,  1866,  to  the  executor  of  the  estate  of  a  sol- 
dier who  died  before  said  bounty  had  been  allowed.  From 
eridence  presented  it  appears  that  the  soldier  died  August  25, 
IH^X  Certificate  allowing  t7iter  alia  $100  bounty,  act  of  July 
'^\  1866,  was  issued  September  7, 1900,  directing  the  payment 
of  the  amount  to  John  Alorrisey,  the  soldier,  who  at  that  time 
had  been  dead  more  than  a  year.  Said  certificate  was  on 
December  28,  1900,  indorsed  by  the  Auditor  with  a  statement 
that  the  soldier  having  died  before  settlement  was  made  the 
settlement  was  of  no  legal  effect,  and  the  certificate  issued 
therefore  canceled.  This  action  was  taken  in  view  of  your 
decision  of  May  29,  1900,  in  the  case  of  Ella  E.  Bainbridge, 
executrix  of  the  estate  of  Louise  M.  Gray,  holding  that  Hhe 
settlement  having  been  made  after  the  date  of  death  of  claim- 
ant is  regarded  as  a  nullity.'  " 

The  decision  in  case  of  Gray  is  as  follows: 

"'  Ella  E.  Bainbridge  (as  executrix  of  the  estate  of  Louise 
M.  Grav,  deceased)  *  *  *  appeals  from  the  action  of 
the  Auditor  for  the  War  Department  in  settlement  dated 
October  10,  1899,  disallowing  the  claim  of  Louise  M.  Gray 
for  pay  and  allowances,  etc.,  as  widow  of  Walter  S.  Gray, 
deceased,  late  captain  Company  G,  Ninety-third  Regiment 
New  York  Infantry, 

'*  It  appears  in  evidence  that  said  Louise  M.  Gray  died  May 
31,  1899.  The  settlement  having  been  made  after  date  of 
death  of  claimant,  Louise  M.  Gray,  is  regarded  as  a  nullity. 

•'The  appeal  is,  therefore,  dismissed.  All  papers  in  the 
case  are  returned  herewith  to  the  Auditor  for  the  War  Depart- 
ment^ 

My  decision  of  May  23,  1900,  in  case  of  Frank  J.  Arthur, 
late  private  of  Company  H,  Fifth  Maryland  Infantry,  is 
worded  In  part  as  follows: 

•*The  power  of  attorney  given  by  the  original  claimant,  Octo- 
ber 24,  1899,  in  connection  with  his  declaration,  to  A.  Parlett 
Lloyd,  ceaseid  and  determined,  ipso  facto^  upon  the  death  of 
the  claimant,  November  24,  1899,  at  which  time  no  balance 
had  been  found  or  certified  to  be  due  to  the  claimant.  The 
balance  subsequently  certified  on  February  10,  1900,  appears 
to  have  been  so  certified  by  mistake,  the  Auditor  not  having 
been  advised  of  the  claimant's  death. 

**Lieut.  Col.  George  W.  Baird  has  issued  checks  in  pay- 
ment oi  the  Auditor's  certificate,  and  is  understood  to  have 
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taken  credit  for  the  amount  represented  by  the  certificate. 
The  certificate  can  not,  therefore,  be  amended.  As  the 
amount  allowed  includes  $15.60  extra  pav  allowed  to  the  sol- 
dier under  the  act  of  March  3,  1899  (30  Stat.,  1073-1074),  but 
which  is  not  parable  to  heirs,  as  he  did  not  die  in  the  service 
(6  Comp.  Dec.  86  and  MS.  Dec,  vol.  10,  p.  343),  the  check 
can  not  be  made  payable  to  the  father,  who  is  now  claiming. 
*'  I  am,  therefore,  of  the  opinion  that  the  settlement  should 
be  regarded  as  a  nullity,  and  that  the  check  issued  in  favor  of 
the  soldier  should  be  returned  to  Lieut.  Col.  George  W.  Baird, 
who  should  cancel  it  and  credit  the  United  States  with  the 
amount  thereof.  The  attorney  should  be  required  to  refund 
the  amount  paid  to  him  as  fee,  and  upon  due  notice  that  the 
money  has  been  recovered  and  carried  to  the  proper  appro- 
priations, the  claim  of  the  father  should  be  settled  by  the 
Auditor  as  a  new  claim." 

It  is  not  admitted  that  the  Auditor  had  authority  on  his  own 
motion  to  cancel  the  certificate.  Although  the  settlement  was 
regarded  as  a  nuUit}-  so  far  as  determining  the  right  of  any 
person  (the  claimant  having  died)  to  receive  the  amount 
allowed,  yet  the  fact  remained  of  record  that  the  Auditor  had 
examined  the  account  and  certified  the  balance  arising  thereon 
to  the  division  of  bookkeeping  and  warrants. 

Section  8,  act  of  July  31,  1894  (28  Stat,  207),  contains  the 
following: 

'^The  balances  which  may  from  time  to  time  be  certified  by 
the  Auditors  to  the  division  of  bookkeeping  and  warrants,  or 
to  the  Postmaster-General,  upon  the  settlement  of  public 
accounts,  shall  be  final  and  conclusive  upon  the  executive 
branch  of  the  Government,  except  that  any  person  whose 
accounts  may  have  been  settled,  the  head  of  the  Executive 
Department,  or  of  the  board,  commission,  or  establishment  not 
under  the  jurisdiction  of  an  Executive  Department,  to  which 
the  account  pertains,  or  the  Comptroller  of  the  Treasury',  may, 
within  a  year,  obtain  a  revision  of  said  account  b}'  the  Comp- 
troller of  the  Treasurj',  whose  decision  uf)on  such  revision 
shall  be  final  and  conclusive  upon  the  executive  branch  of  the 
Government:  Provided^  That  the  Secretary  of  the  Treasury 
may,  when  in  his  judgment  the  interests  of  the  Government 
require  it,  suspend  payment  and  direct  the  reexamination  of 
any  account." 

*  *  *  *  *  »  * 

"Any  person  accepting  payment  under  a  settlement  by  an 
Auditor  shall  be  thereby  precluded  from  obtaining  a  revision 
of  such  settlement  as  to  any  items  upon  which  payment  is 
accepted."    *    *     * 
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In  Department  Circular  No.  85,  promulgated  April  25, 1895, 
the  following  instruction  approved  by  the  Secretary  of  the 
Treasury  was  given  by  the  Comptroller: 

*'To  the  Auditors,  Treasut^  Department : 

''When  an  account  has  been  settled  by  you  and  certified  for 
payment^  and  it  subsequently  appears  that  the  person  in  whose 
favor  the  certificate  was  made  was  dead  at  the  time  such  cer- 
tificate was  given,  it  should,  upon  satisfactory  proof  of  the 
person  or  persons  entitled  under  the  law  and  the  regulations  of 
the  Department  to  receive  the  amount  found  due,  be  amended 
by  you  accordingly-.  Similar  action  should  be  taken  in  a 
case  where  the  name  of  the  claimant  has  been  incorrectly 
stated  in  the  certificate  or  the  wrong  address  given. 

''^This  instruction  has,  however,  no  application  to  the  set- 
tlement of  accounts,  such  as  for  pensions,  etc.,  where  the 
persons  next  entitled  to  payment  in  case  of  death  are  specific- 
ally pointed  out  by  law." 

It  will  be  observed  that  the  Secretary  of  the  Treasury  may, 
when  m  his  judgment  the  interests  of  the  Government  require 
it.  suspend  payment  and  direct  reexamination  of  any  account; 
that  the  Comptroller  of  the  Treasury  is  the  only  person  au- 
thorized to  revise  the  items  of  an  account  settled  by  an  Audi- 
tor, and  that  such  revision  may  be  obtained  within  a  year  from 
date  of  the  settlement  by — 

1-  The  person  whose  account  has  been  settled — as  to  items 
on  which  payment  has  not  been  accepted. 

2.  The  head  of  the  Executive  Department  or  of  the  board, 
commission,  or  establishment  not  under  the  jurisdiction  of  an 
Executive  Department,  to  which  the  account  pertains. 

3.  The  Comptroller  of  the  Treasury. 

The  Auditor  had  no  authority  under  the  law  to  cancel  the 
certificate  issued  by  him  September  7, 1900,  in  this  case.  See 
my  decision  of  July  8, 1901,  relating  to  fees  of  Milo  B.  Stevens 
4  Co.,  attornej'S  in  case  of  Jacob  Kauffman,  late  of  One  hun- 
dred and  fourteenth  Regiment  Pennsylvania  Infantry. 

The  fact  that  infonnation  of  the  death  of  the  paj-ee  (who 
died  prior  to  the  date  of  settlement)  was  not  obtained  until 
n/ter  settlement  had  been  made  has  no  weight  in  the  consid- 
eration of  this  matter. 

It  seems  clear  that  the  Auditor  has  no  authority  to  amend 
a  certificate,  in  the  sense  of  changing  or  altering  a  settlement 
he  has  made,  until  after  the  expiration  of  a  year  from  the 
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date  of  his  act  of  certification;  he  can  then  reopen  only  as 
provided  by  law.  Prior  to  January  3,  1901,  he  should  have 
ti-ansmitted  the  settlement  to  this  oflSce  for  revision  on  motion 
of  the  Comptroller. 

On  my  own  motion,  I  now  revise  the  settlement  dated 
September  7,  1900,  in  case  of  John  Morrisey,  and,  it  appear- 
ing that  the  claimant  died  prior  to  the  latter  date,  the  settle- 
ment is  regarded  as  a  nullity  and  the  Auditor  is  hereby  au- 
thorized to  cancel  the  certificate  then  issued. 

It  is  suggested  that  in  every  case,  immediately  before  the 
issuance  of  his  certificate,  the  Auditor  ascertain  the  where- 
abouts of  claimant,  in  order  that  the  settlement  of  a  claim 
months  after  the  date  of  the  death  of  a  claimant  may  be 
avoided. 

It  has  been  decided  (see  Digest  Second  Comp.  Dec,  vol.  3, 
sees.  1469  and  1470),  that  when  a  Treasury  certificate  for  pay, 
bounty,  and  other  allowances  (including  bounty  under  the  act 
of  July  28,  1866),  is  issued  in  favor  of  a  soldier  or  his  heir, 
the  amount  of  the  certificate  becomes  vested  in  the  estate  of 
the  payee  at  the  time  of  the  issuance  of  the  certificate,  if  the 
payee  be  living;  and  in  case  of  the  death  of  the  payee  before 
payment  of  the  certificate,  said  amount  is  payable  to  his  or  her 
heirs  or  legal  representatives. 

The  bounty  provided  by  the  act  of  July  28,  1866  (l4  Stat, 
322),  is  a  gratuity.  John  Morrisey  having  died  prior  to  the 
date  of  the  issuance  of  the  Auditor's  certificate,  leaving  no 
widow,  child,  or  parent,  the  act  of  February  21,  1868  (15 
Stat.,  37),  prohibits  the  payment  of  such  bounty.  The  latter 
act  provides: 

"That  if  any  person  or  persons  entitled  to  the  bounty  pro- 
vided by  sections  twelve  and  thirteen  of  the  act  making  appro- 
priations for  the  civil  service,  approved  July  twenty-eight, 
eighteen  hundred  and*  sixty-six,  shall  have  died  or  shall  die 
before  receiving  said  bounty,  it  shall  be  paid  to  the  heirs  of 
the  soldiers  as  designated  in  said  act  in  the  order  therein 
named,  and  to  none  other." 

The  heirs  designated  in  the  act  of  July  28,  1866,  are  ''the 
widow,  minor  children,  or  parents,  in  the  order  named,  of 
any  such  soldier." 

The  action  of  the  Auditor  in  settlement  dated  January  3, 
1901,  disallowing  the  executor's  claim  filed  December  16, 1900, 
for  bounty  under  the  act  of  July  28,  1866,  is  affirmed. 
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PARTIAL  PAYMENT  OF  COMPENSATION  TO  AN 
OFFICER  WHO  IS  INDEBTED. 

Under  section  1766,  Revised  Statutes,  which  provides  that  "no  money  shall 
be  paid  to  any  person  tor^his  compensation  who  is  in  arrears  to  the 
United  States,  until  hg-hftri  accounted  for  and  paid  into  the  Treasury 
all  sums  for  which  he  may  bo  lii^ble,"  partial  payment  of  compensa- 
tion to  an  officer  to  whom  an  o\;cipuyment  has  been  made,  so  as  to 
permit  repayment  thereof  by  instailm*jli1#,  i^  not  authorized. 

{ComptrMer  Tracewell  to  the  Secretary  of  th^  Navy^  August 

7,1901.)  '^    '../V..  . 

*  ••,    ".' 
I  am  in  receipt  of  jour  reference  of  July  1,  1901,  .of  the 

following  letter  from  Lieut.  Commander  R.  G.  Denig:  -  -r 

•^I  respectfully  request  that  Paymaster  Reah  Frazer,  U.  S. 
Nary,  be  authorized  to  check  agamst  my  account  eighty  dol- 
lars ($80)  monthly.  This  checkage  to  begin  April  15,  1901, 
and  continue  until  the  sum  of  $1,370  has  been  returned  to  the 
C  S.  Government. 
*'My  reasons  for  this  request  are  as  follows: 
**In  June,  1899,  the  Comptroller  of  the  Treasury  decided 
that  I  was  entitled  to  pay  as  fleet  engineer,  to  wit,  ^,400  per 
adhum.  This  decision  is  published  in  the  took  containing  nis 
decisions.  This  amount  was  paid  me  as  fleet  engineer  of  the 
f.  S.  S.  Chicago^  and  the  accounts  of  Paymaster  R.  T.  M. 
Ball,  U.  S.  N.,  were  audited  with  that  rate  of  pa}'  credited 
to  me.  In  October,  1900,  I  received  notice  that  my  pa}'  was 
checked  for  the  difference  between  fleet  engineer's  pay  and 
that  of  lieutenant-commander,  U.  S.  N.  1  ceased  to  draw 
the  additional  pay  at  the  end  of  October.  Thus  nearly  a  year 
wa6  allowed  to  elapse  before  this  checkage  reached  me,  and, 
moreover,  the  previous  quarters,  comprising  six  months,  had 

yi&ssed  the  Auditor,  owing  to  the  Comptroller's  decision  of 
une,  1899. 

"'December  16,  1900,  the  Comptroller  reversed  his  former 
decision,  reaudited  his  accounts,  and  checked  against  me  the 
Kum  of  $1,300.90.  This  did  not  reach  me  until  March^  1901. 
"Since  April  15,  1901,  I  have  received  no  pay,  ana  have 
been  obliged  to  borrow  at  a  high  rate  of  interest  to  meet 
necessary  expenses  of  myself  and  family. 

''This  conaition  of  my  accounts  is  entirely  due  to  the  Comp- 
troi/er's  reversal  of  his  own  decision  and  to  the  slowness  with 
ys\^Q\i  accounts  are  audited. 

**Tbis  hardship  was  further  intensified  by  the  stopping  of 
my  allotment,  and  I  consider  my  appeal  in  every  way  a  just 
one.    I  do  not  see  how  it  will  be  possible  for  me  to  live  among 
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strangers,  nor  how  I  can  properly  perform  my  duties  as 
inspector  of  engineering  material  of  a  considemble  district,  for 
1  must  advance  my  official  expenses  for  six  or  seven  weeks. 

"  A  greater  checkage  than  $80  I  can  not  stand,  as  obliga- 
tions are  coming  due,  and  must  be  met.  As  I  was  overpaid 
at  the  rate  of  $75  per  month,  it  seepjs'but  just  that  I  should 
return  it  at  about  the  same  rate.  •/\  •*.• 

''This  checkage  will  reduce  Jn^j^y  lower  than  it  has  been 

for  many  years,  3'et  my  exfwi^^Vre  greater." 
•  *     *  * 

You  request  my  pptpfonion'the  question  whether  the  check- 
age  mentioned  in  &itd:  fetter  may  be  paid  in  monthly  install- 
ments.       /•/•.    ;, 

Th^  aw^jipjte'checked  against  Lieutenant-Commander  Denig 
w^ne  ^^aS  tb  him  under  an  advanced  decision  of  this  office 
•.aOitliVrizing  them.  (5  Comp.  Dec,  888.)  This  decision  was 
snbsequently  overruled.  (MS.  Dec,  vol.  15,  p.  856.)  The 
checkage  was  made  by  the  Auditor  under  the  decision  last 
cited.  As  Lieutenant-Commander  Denig  had  received  money 
which  he  was  not  authorized  to  retain,  it  was  the  duty  of  the 
Auditor  to  notify  the  paymaster  to  retain  from  him  any  com- 
pensation that  might  be  due  to  him  until  the  sum  erroneously 
paid  had  been  recovered.  (See  Comptrollers  decision  in  the 
case  of  Sumner  E.  £ittelle,  dated  July  8,  1901,  and  the  deci- 
sion of  the  Supreme  Court  in  the  case  of  the  Wisconsin  Cen- 
tral Railroad  v.  United  States^  164  U.  S.,  190.) 

Section  1766  of  the  Revised  Statutes  provides: 

'^No  money  shall  be  paid  to  any  person  for  his  compensa- 
sation  who  is  in  arrears  to  the  United  States  until  he  has 
accounted  for  and  paid  into  the  Treasury  all  sums  for  which 
he  may  be  liable.  In  all  cases  where  the  pa,y  or  salary  of  any 
person  is  withheld  in  pursuance  of  this  section  the  accounting 
officers  of  the  Treasury,  if  required  to  do  so  b^'  the  party,  his 
agent  or  attorney,  shall  report  forthwith  to  the  Solicitor  of 
the  Treasury  the  balance  due;  and  the  solicitor  shall,  within 
sixty  days  thereafter,  order  suit  to  be  commenced  against  such 
delinquent  and  his  sureties." 

This  section  has  been  frequently  construed  by  the  coui-ts 
and  the  accounting  officers,  and  it  has  always  been  held  to  be 
the  right  and  duty  of  the  accounting  officers  to  withhold  credit 
for  compensation  paid  to  officers  while  in  arrears  to  the  United 
States. 

''Where  a  person  is  both  debtor  and  creditor  of  the  United 
States  in  any  form  the  officers  of  the  Treasury  Department^ 
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in  s<^ttling  the   accounts,  riot  only  have  the  power,  but  are 
n»4uired,  in  the  proper  discharge  of  their  duties,  to  set  off  the 
one  indebtedness  against  the  other  and  allow  and  certify  for 
payment  only  the  balance  found  due  on  one  side  or  the  other. 
Section  1T66  of  the  Revised  Statutes  so  provides,  and  special 
provisions  on  the  subject,  to  meet  the  case  of  judgments  re- 
covered against   the   United  States,  'or  other  claims   duly 
allowed  by  legal  authority,'  are  made  by  thiB  act  of  March  3, 
InTd,  ch.  149.     (1  Supp.  R.  S.,p.  186.)     But  the  ri^ht  to  set- 
off in  such  cai^es  exists  independently  of  those  special  enact- 
ments, and  is  founded  upon  what  is  now  section  236  of  the 
Revi?ied  Statutes,  as  follows: 

•'  •  Section  236.  All  claims  and  demands  by  the  United  States 
or  against  them  and  all  accounts  whatever  in  which  the  United 
States  are  concerned,  either  as  debtors  or  creditors,  shall  be 
!«ettled  and  adjusted  in  the  Department  of  the  Treasury.' 

"The  duty  of  the  accounting  officers  in  the  matter  of  set-off 
has  frequently  been  recognized  by  the  courts.  {^fcKnlghfn 
i^iitt^  13  Ct.  Ol.,  309,  affirmed  on  appeal;  Bonafori^H  case^  14 
Cl.  CI.,  489;  Taggart  v.  United  Stat m,  17  Ct  CI.,  327.) 

•'An  officer  of  the  Army,  having  been  notified  that  ne  was 
indebted  to  the  United  States,  made  application  to  the  Comp- 
troller to  be  allowed  to  refund  in  partial  payments:  lleUl^ 
That  the  accounting  officers  have  no  jurisdiction  to  prescribe 
the  time  or  manner  of  the  refundment,  and  that  their  duty  is 
dL«char^ed  after  notifying  the  Paymaster-General,  under  sec- 
tion 1766  of  the  Revised  Statutes.  (Digest  Second  Comp.  Dec. , 
vol.  3,  sec.  34.) 

"  Where  the  records  of  the  Treasury  Department  show  that 
a  public  officer  had  received  money  belonging  to  the  Govern- 
ment to  which  he  was  for  any  reason  not  entitled,  it  has  been 
the  practice  to  make  stoppage  in  his  pay  account  until  the 
amount  illegally  received  has  been  made  good.  The  authority 
for  this  practice  is  found  in  sections  236  and  1766  of  the  Re- 
vised Statutes  and  the  act  of  March  3,  1885  (18  Stat.,  481). 
(See  ako  4  Lawrence,  First  Comp.  Dec,  102;  Taggarfs  case. 
17  a.  CL,  327.)" 

I  think  that  it  may  be  considered  as  settled  that  where  an 
officer  is  indebted  to  the  United  States,  payment  of  his  salaiy 
IS  prohibited  under  section  1766  of  the  Revised  Statutes  until 
<uch  indebtedness  is  discharged. 

"  Under  section  1766,  Revised  Statutes,  no  money  is  to  be 

paid  to  any  person  for  his  compensation  who  is  in  arrears  to 

the  United  States  until  he  has  accounted  for  and  paid  into  the 

Trea«Jurv  all  sums  for  which  he  may  be  liable.     All  money  paid 

ID  violation  of  the  positive  requirements  of  said  section  is  an 

illegal  disbursement  of  the  public  funds,  and  credit  should 
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be  disallowed  the  paymaster  making  the  same  in  the  adjust- 
ment and  settlement  of  his  account.  (Digest  Second  Comp. 
Dec,  vol.  3,  sec.  576.) 

"AH  appropriations  made  by  Congress  for  the  pay  or  com- 
pensation of  ofBcere  are  subject  to  the  provisions  of  section 
1766  of  the  Revised  Statutes,  and  all  payments  made  from  such 
appropriations  contrary  to  the  positive  prohibition  contained 
in  said  section  are  illegal  payments  ana  must  be  disallowed 
in  the  settlement  of  accounts  at  the  Treasury  Department.-' 
(Digest  Second  Comp.  Dec,  vol.  3,  sec.  1041.) 

I  have,  therefore,  to  inform  j'ou  that  under  the  provisions 
of  section  1766  of  the  Revised  Statutes  no  part  of  the  com- 
pensation of  Lieutenant-Commander  Denig  should  be  paid 
while  he  is  in  arrears  to  the  United  States. 


WAIVER   OF   THE  TIME  LIMITATION  IN  A  CON- 
TRACT. 

Where,  after  the  expiration  of  the  time  specified  in  a  contract  for  the  (com- 
pletion of  the  work  therein  provided  for,  a  contractor  is  i>ermitted  to 
continue  in  the  performance  thereof,  the  time  limit  is  thereby  waived. 

Tlie  waiver  qi  the  time  limitation  in  a  contract  leaves  all  other  provisions 
of  the  contract  in  force,  and  for  the  performance  of  the  work  provideii 
for  therein  the  contractor  is  entitled  to  the  price  stipulated  therefor  in 
the  contract,  less  the  amount  of  damages  arising  from  the  delay. 

Section  3744,  Revised  Statutes,  which  requires  that  contracts  entered  into 
by  certain  ofiicers  shall  be  in  writing,  does  not  apply  to  implied  con- 
tracts or  to  a  waiver  of  the  time  limitation  in  an  existing  written 
contract. 

An  extension  to  a  future  specified  date  of  the  time  specified  in  a  contract 
for  the  completion  of  the  work  provided  for  therein  is  a  new  contract 
materially  modifying  the  terms  of  the  preexisting  contract,  and  sec- 
tion 3744,  Reviseil  Statutes,  requires  that  such  a  contract,  when  maiie 
by  any  of  the  officers  of  the  Government  to  which  that  section  applies, 
shall  be  in  writing  and  "signed  by  the  contracting  parties  at  the  end 
thereof.'^ 

Where  the  extension  of  the  time  specified  in  a  contract  with  the  Govern- 
ment for  the  completion  of  the  work  provideii  for  therein  will  oi>erate 
to  release  the  contractor  or  his  sureties  from  liability  for  damages,  or 
be  otherwise  detrimental  to  the  Government,  an  officer  of  the  Grovem- 
ment  is  not  authorized  to  make  such  extension  without  appropriate 
compensation  to  the  Government  therefor. 

{Comptroller  Traceicell  to  Capt  D.  D.  Gatllard^   U.  S,  J.., 
August  U,  1901.) 

In  your  communication  of  June  13,  1901,  3'ou  request  my 
decision  of  the  question  whether  you  are  authorized  to  pay  the 
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Bal\eT-"Blyan  Company,  of  St.  Paul,  Minu.,  for  work  done  by 
Aem  under  contract,  without  retaining  therefrom  a  percent- 
age oi  the  amount  earned. 
The  facts  presented  are  substantially  as  follows: 
•Under  date  of  March  10,  1900,  a  contract  was  entered  into 
with  this  company  for  building  350  feet  of  breakwater  on  the 
west  side  of  the  harbor  at  Grand  Marais,  Minn.,  at  prices 
specified  therein.    The  contract  provided  that  the  work  should 
be  completed  December  1, 1900.     It  also  provided  for  partial 
payments,  from  which  10  per  cent  should  be  reserved,  and 
that  in  case  of  failure  to  complete  the  work  b}'  the  time  speci- 
fied all  sums  due  and  percentage  retained  should  be  forfeited, 
and  that  the  contractor  should  be  liable  for  all  damages  in 
excess  of  that  amount.     The  breakwater  was  not  completed 
by  the  time  specified,  but  the  contractor  was  peiinitted  to  con- 
tinue work  in  its  constioiction. 

In  this  connection  the  Chief  of  Engineers,  under  date  of 
January  2,  1901,  stated  that — 

*"  The  present  status  of  the  contract  is  that  it  expired  by 
limitation  December  1,  1900,  and  can  not  now  be  revived  for 
the  purpose  of  an  extension,  and  that  the  rights  of  the  United 
States  have  become  vested.  The  contractors  may,  however, 
be  allowed  to  complete  the  work  if  ♦  ♦  ♦  the  interests 
of  the  United  States  are  advanced  thereby,  not  as  under  the 
ori^nal  agreement,  but  under  an  implied*^  agreement,  under 
which  payments  may  be  made  at  the  rates  named  in  the  origi- 
nal contract.-' 

I  c*oncur  with  the  Chief  of  Engineers  in  his  view  that  the 
rights  of  the  United  States,  in  respect  to  an}^  damage  which 
had  acciiied  by  reason  of  the  failure  of  the  contractor  to  com- 
plete the  breakwater  by  the  time  specified,  became  vested  on 
the  expiration  of  that  time.  (5  Comp.  Dec,  749.)  Therefore, 
if  any  damage  had  been  incurred  by  the  United  States  at  the 
date  specified  the  officers  of  the  Government  were  not  author- 
ized to  waive  or  remit  such  damage.  But  this  would  not  pre- 
vent an  extension  of  the  time  for  completing  the  work,  subject 
to  such  liability. 

But  I  cau  not  concur  with  him  in  his  view  that  the  contract 
oecessarily  expired  by  limitation  on  December  1,  1900,  the 
time  fixed  for  the  completion  of  the  work,  and  that  by  per- 
mitting the  conti*actor  to  continue  work  upon  the  breakwater 
ftfter  that  date  a  new  contract  was  implied  which  makes  no 
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provision  for  the  retention  of  any  percentage.  So  far,  there- 
fore, as  the  proposed  payment  in  full  for  work  done  is  predi- 
cated upon  the  existence  of  this  implied  contract  and  on  the 
fact  that  it  makes  no  provision  for  retaining  a  percentage  of 
the  amount  due,  I  am  clearly  of  opinion  that  no  authority  can 
be  derived  from  this  source. 

It  remains  to  be  considered  whether  the  original  contract 
does  not  continue  in  force. 

It  appears  that  it  was  found  to  the  interest  of  the  Govern- 
ment that  the  breakwater  should  be  completed  by-the  original 
contractor,  and  he  was  allowed  to  continue  its  construction. 
No  new  contract  was  entered  into,  and  there  was  no  express 
modification  of  the  terms  of  the  original  contract.  It  was 
held  in  5  Comp.  Dec,  83,  that  after  the  time  specified  for  the 
completion  of  work  under  a  conti'act  has  expired  an  extension 
thereof  is  unauthorized.  In  7  Comp.  Dec,  93,  it  was  also 
said: 

"This  indicates  that  there  are  two  conditions  precedent 
necessary  to  authorize  a  modification  of  a  written  contract, 
viz:  First,  a  new  and  valuable  consideration;  second,  that  it 
must  be  done  before  the  breach  of  the  contract." 

I  am  now  clearly  of  opinion  that  these  conclusions  are  too 
broad.  The  extension  of  the  time  for  completing  the  work 
under  a  contract,  whether  by  express  terms,  without  fixing  a 
new  date,  or  resulting  from  the  acts  of  the  parties,  is  nothing 
more  than  a  waiver  of  the  time  limitation.  There  can  be  no 
question  that  private  persons  may  waive  this  limitation  in  a 
contract,  and  it  is  a  general  rule  that  the  Government  has  the 
same  powers  in  respect  to  contracts  that  private  persons  have. 
( Uyilted  States  v.  Smith,  94  U.  S.,  217,  218.)  The  only  limita- 
tion upon  the  Government  of  which  I  am  aware  relates  to  the 
means  of  executing  its  powers.  Its  oflScers  do  not  possess 
plenary  powers,  and  it  must  be  presumed  that  they  are  not 
authorized  to  sacrifice  its  interests.  Therefore  it  has  been 
properly  held  that  a  Government  officer  is  not  authorized  to 
extend  the  time  of  a  contract  if  such  extension  will  operate  to 
release  the  contractor  or  his  sureties  from  liability  for  dam- 
ages, or  be  otherwise  detrimental  to  the  interests  of  the 
Gcfvernment.  So  far  as  I  am  aware,  this  principle  has  here- 
tofore been  applied  only  where  such  damage  had  already 
accrued.     (5  Comp.  Dec,  749.)     But  I  see  no  reason  why  it 
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should  not  apply  to  a  release  of  liability  for  damage  which 
may  thereafter  accrue  by  reason  of  such  extension,  unless 
otherwise  compensated  for. 

It  has  been  held  that  where  a  contract  provides  for  a  pen- 
alty for  delaj^  an  extension  of  the  time  operates  as  a  waiver 
of  the  penalty.  (4  Comp.  Dec.,  38.)  It  would  seem,  there- 
fore, that  an  extension  of  time  in  such  case,  where  there  is  a 
probability  of  future  damage,  would  be  detrimental  to  the 
interests  of  the  Government  and  therefore  unauthorized,  unless 
provision  for  the  liability  of  the  contractor  for  such  damage 
i?  made.  It  should  also  be  borne  in  mind  that  a  time  limita- 
tion must  ordinarily  have  the  effect  of  increasing  the  cost  to 
the  Government  of  the  work  to  be  done.  Prudent  bidders 
niu.st  take  this  limitation  into  consideration  in  making  their 
bids,  and  no  doubt,  where  the  time  is  short,  they  would  often 
make  lower  bids  if  they  could  have  a  longer  time  within  which 
to  do  the  work.  It  is  not  to  be  presumed  that  this  increase 
of  co8t  is  incurred  by  the  Government  without  an  expectation 
of  advantage  ])y  the  completion  of  the  work  at  the  time  speci- 
fied. If  this  advantage  is  real,  its  sacrifice  is  not  authorized 
without  corresponding  compensation. 

But  where  an  extension  of  time  is  not  prejudicial  to  the 
interests  of  the  Government,  I  am  not  aware  of  any  principle 
of  law  which  forbids  such  extension.  (2  Comp.  Dec,  242.) 
An  extension  of  time  under  such  circumstances  is  not  a  new 
undertaking  on  the  part  of  the  Government  nor  a  release  to 
the  contractor  of  anything  detrimental  to  the  Government. 
Therefore  it  does  not  necessarily  require  any  additional  con- 
sideration. 

A  contract  may  remain  in  force  after  the  expimtion  of  the 
time  fixed  for  the  completion  of  the  work,  either  by  its  own 
terms  or  by  the  assent  of  both  of  the  parties.     In  many  Gov- 
eminent  contracts,  probably  in  most  of  them,  provision  is 
made  that  the  contractor  shall  be  subject  to  a  penalty  or  shall 
forfeit  a  specified  sum  for  each  and  every  day's  delay  in  com- 
pletiDg  the  work  after  that  time.     Such  a  provision  contem- 
plates that  the  contractor  shall  continue  to  prosecute  the  work 
dter  .^uch  time,  unless  it  is  completed  before  or  the  contract 
i-i  rescinded  within  a  reasonable  time;  and  this  pro^nsion  only 
}fi*vomes  operative  after  the  expiration  of  the  time  limit.     It 
(nn  not  be   questioned,  therefore,  that  such  a  contract  may 
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continue  in  force  beyond  such  time  limit.  I  ttiink  it  is  also 
clear  that  a  contract  which  does  not  contain  such  a  provision 
may  be  continued  in  force  after  such  period  by  the  mutual 
assent  of  the  parties.  Such  mutual  assent  operates  as  a  waiver 
of  the  time  limitation. 

The  contract  under  consideration  is  of  this  latter  class.  It 
was  found  to  the  interest  of  the  Government  that  the  break- 
water should  be  completed  b}'  the  original  contractor,  and  he 
was  allowed  to  continue  its  construction  after  the  expiration 
of  the  time  specified  for  its  completion.  This  action  of  the 
Government  operated,  b\'  mutual  assent  of  the  parties,  as  a 
waiver  of  the  time  limitation  in  the  contract,  and  authorized 
the  contractor  to  complete  the  breakwater  within  a  reasonable 
time  thereafter.  {Doyle  v.  Ilalpin^  pont.)  But  such  waiver 
did  not  release  the  contractor  from  any  other  provisions  of 
the  contract,  which  must  be  held  to  be  still  in  force.  {Flynn 
V.  The  Den  Moines  and  St,  Z.  JSy.  Co.^pa'nt.) 

But  as  there  has  been  a  conflict  of  opinion  on  this  question, 
it  will  probably  be  more  satisfactory  to  briefly  review  the 
decisions  of  the  courts  upon  it. 

It  is  a  general  principle  in  the  interpretation  of  contracts 
that  where  performance  has  not  been  made  in  accordance  with 
the  terms  of  the  contract,  such  failure  is  a  bar  to  recovery 
upon  the  contract.  This  principle  was  formerly  applied  to 
building  contracts  stipulating  that  the  work  should  be  com- 
pleted at  a  specified  time;  and  where,  under  such  a  contract, 
a  building  was  not  completed  until  after  the  time  specified,  it 
was  held  that  no  recovery  could  be  had  on  the  contract,  even 
though  the  building  had  been  accepted,  but  that  resort  must 
be  made  to  an  implied  contract,  upon  which  the  contractor 
could  only  recover  on  a  quantum  meruit,  {Lucas  v.  Godwin^ 
3  Bing.,  N.  C,  737,  and  other  cases  cited  in  2  Parsons  on 
Contracts,  659.)  But  in  other  decisions  it  was  held  that  the 
contract  price  could  be  recovered,  less  the  damage  sustained 
by  the  delay.  (Parsons  on  Conti-acts,  supm.)  In  Dt-rmott  v. 
Janes  (23  How.,  220,  233)  these  conflicting  opinions  were  con- 
sidered, and  the  correct  rule  wa*}  held  to  be  as  follows: 

''In  such  a  case  the  party  can  not  recover  the  remuneration 
stipulated  for  in  the  contmct  because  he  has  not  done  that 
which  was  to  be  the  consideration  of  it.  Still,  if  the  other 
party  has  derived  any  benefit  from  the  labor  done,  it  would 
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he  unjust  to  allow  him  to  retain  that  without  paying  anything. 
The  law,  therefore,  implies  a  promise  on  his  part  to  pay  sucn 
remuneration  as  the  benefit  conferr^ed  is  really  worth."  (See 
al^  Slater  v.  J£merson,  19  How.,  224,  238-239.) 

This  decision  was  rendered  in  1859,  and  it  appears  to  have 
been  modified  by  decisions  since  that  time  which  recognize 
another  principle  as  applicable  to  cases  like  the  one  under 
con;sideration.  I  think  the  principle  is  now  generally  recog- 
nized in  the  United  States  that  where  a  contractor  is  permitted 
by  the  owner,  without  objection,  to  complete  a  buildmg  after 
the  time  fixed  in  the  contract  for  its  completion,  such  assent 
mast  be  held  to  be  a  waiver  of  the  time  limitation;  and  that 
the  breach  caused  by  the  delay  does  not  bar  a  recovery  of  the 
price  stipulated  in  the  contract,  less  any  actual  damage  arising 
from  such  delay.  Of  the  decisions  based  upon  this  principle 
the  following  may  be  cited:  Meehan  v.  WUlianis  (2  Daly,  N.  Y. , 
3«1),  decided  in  1868;  Lytyns  v.  Lally  (23  La.,  Ann.,  709), 
decided  in  1871;  Doyle  v.  Halpin  (33  N.  Y.,  Super.  Ct.,  362), 
decided  in  1871;  Sa/umvan  v.  Yellowstone  Turnpike  Co,  (2 
Woodw.  Dec.,  Pa.,  332),  decided  in  1872;  Dillon  w.  Mmterton 
[9Jd  X.  Y'.,  Super.  Ct.,  133),  decided  in  1875;  GaUinget'  v.  Nich- 
*i^(y6  Abb.  Prac.,  n.  s.,  N.  Y.,  337),  decided  in  1875;  Phillips 
and  Colby  Construction  Co.  v.  Seymour  (91  U.  S.,  646),  de- 
cided in  1875;  Flynn  v.  Des Moines  <&  St.  Z.  Jiy.  Co.  (63  la., 
49C»),  decided  in  1884;  Cole  v.  U^?ute(l  States  (23  Ct.  CL,  341), 
decided  in  1888;  Dunn  v.  Ste\Mng  (120  N.  Y.,  232),  decided 
b  1890;  Van  Stone  v.  StiUiodl  <&  Bierce  Mfg.  Co.  (142  U.  S., 
Ii8),  decided  in  1891 ;  Pigeon  v.  United  States  (27  Ct.  CI.,  167), 

decided  in  1892;  and  District  of  Columbia  v.  Camfiden  Iron 

Worlcs  (181  U.  S.,  453),  decided  in  1900. 
In  Dunn  v.  Steuhing  {supra)  the  court  said: 

**  Upon  the  failure  of  the  plaintiff  to  perform  by  the  day 
tixed  the  defendant  might  have  insisted  on  his  strict  legal 
rigbt^^and  then  piit  an  end  to  the  contract;  but  this. he  did 
not  do^  but  permitted  the  plaintiff  to  continue  the  work,  and 
for  this  reason  he  can  not  now  insist  on  the  delay  as  a  defense 
toHn  action  to  recover  the  price  of  the  work."  (See  also  Clark 
r.  C'ni^  States,  6  Wall.,  543,  546.) 

It  was  provided  in  the  conti*act  in  this  case  that  time  should 

be  of  the  essence  of  the  contract,  and  that  plaintiff's  failure  to 

complete  it  within  the  time  specified  would  operate  to  defeat 

hii  right  to  recover  for  any  part  of  the  work  done.    Yet  not- 
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withstanding  this  provision  the  subsequent  assent  of  the  de- 
fendant to  the  plaintiff's  completion  of  the  work  after  the 
dela}'  was  held  to  entitle  the  plaintiff  to  recover  on  the  con- 
tract, for  the  reason  that  the  defendant  by  his  acts  had  es- 
topped himself  from  enforcing  the  provisions  in  the  contract. 

In  Van  Stoiu  x.  StUlrDeU  cfe  Bierce  Mfg.  Co,  {sujyra)^  after 
the  failure  of  the  plaintiff  to  build  a  flour  mill  within  the  time 
specified  in  the  contract,  the  defendant  wrote  to  the  plaintiff 
that  the  mill  was  satisfactory',  but  that  the  com  rolls  did  not 
work  to  his  satisfaction,  and  that  when  they  were  made  to  do 
satisfactory  work  he  would  be  ready  to  pay  for  the  entire 
work.  The  plaintiff  thereupon  put  the  corn  rolls  in  satisfac- 
tory condition.  Upon  this  state  of  facts  the  Supreme  Court 
held  that  the  court  below  committed  no  error  in  construing 
the  letter  of  the  defendant  to  te  a  waiver  of  the  time  within 
which  the  mill  was  to  be  built. 

In  Phillips  and  Colby  Construction  Co,  v.  Seynwur  (mipra), 
a  conti*actor  had  failed  to  complete  the  work  provided  for 
within  the  time  fixed  by  the  contract,  but  the  other  party 
urged  him  to  go  on  with  the  work,  which  he  did.  In  the 
decision  of  this  case,  quoting  from  the  syllabus,  the  Supreme 
Court  said: 

"A  so  far  waived  absolute  performance  on  the  part  of  B 
as  to  consent  to  be  liable  on  his  covenant  for  the  contract  price 
of  the  completed  work,  but  did  not  waite  his  right  to  what- 
ever damages  he  may  have  sustained  by  the  failure  of  B  to 
perform  such  work  by  the  specified  time,  and  that  A  might 
set  up  such  damages  by  way  of  cross-demand  against  B." 

The  case  of  Pigeon  v.  United  States  {supra)^  decided  in  1892, 
is  similar  to  the  present  case.  In  this  case  a  contract  wjus 
entered  into  for  dredging.  The  contract  provided  for  partial 
payments,  for  the  retention  of  10  per  cent  therefrom,  and  for 
forfeiture  thereof  in  case  of  failure.  The  work  was  not 
completed  within  the  time  specified  and  the  time  was  twice 
extended.  These  extensions  were  made  in  the  following 
manner: 

"After  claimant  entered  upon  the  performance  of  said 
contract  he  proceeded  with  work  until  the  15th  day  of  June, 
when  the  time  for  completing  the  work  was  extended  by  said 
party  of  the  first  part  (the  United  States)  until  September  30, 
1881.  And  again  on  the  5i7th  day  of  September,  1881,  the 
said  party  of  the  first  part  extended  the  time  for  completing 
said  contract  to  the  30th  day  of  November,  1881.     The  claim- 
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anl,  under  said  last-mentioned  extension,  continued  to  prose- 
cute said  work  until  the  5th  day.  of  October,  1881.  AH  of 
extensions  were  at  request  of  claimant.". 

Whether  these  extensions  were  made  in  writing  is  not  stated, 
bat  this  is  immaterial.  It  is  evident  from  this  statement  of 
facts  that  they  were  not  ''signed  by  the  contracting  parties 
with  their  names  at  the  end  thereof,"  as  required  by  section 
3744,  Revised  Statutes.  (See  South  Boston  Iron  Co,  v.  United 
Stat^,  18  Ct.  CI,  166.)  They  were  made  by  the  "party  of  the 
first  part,"  and  ''at  request  of  claimant."  These  extensions 
were  therefore  void  as  new  contracts,  and  they  appear  to  have 
been  so  treated.  Still  the  acts  of  the  parties  operated  as  a 
waiver  of  the  time  limitation. 

The  contractor  proceeded  with  the  work  until  the  5th  day 
of  October,  1881,  when  he  made  application  for  payment  for 
work  done  during  the  month  of  September,  having  been  paid 
for  prior  work  less  the  percentage  retained.  The  officer  of 
the  Government  refused  to  pay  "'  upon  the  ground  that  the 
work  was  not  progressing  as  it  should;"  and  he  further 
informed  the  contractor  that  "he  would  retain  not  only  the 
per  cent  but  the  compensation  for  the  work  as  an  indemnity 
to  the  defendants."  The  conti^actor  thereupon  stopped  work, 
and  subsequently  brought  suit  on  the  contract.  The  Court 
of  Claims  gave  judgment  in  his  favor  for  the  work  done  at 
the  contract  price,  including  the  percentages  previously  re- 
tained.    In  its  opinion  the  court  said: 

"Whatever  might  have  been  his  faults  up  to  that  time,  the 
Government  having  permitted  him  to  proceed,  having  accepted 
the  performance  of  the  contract  during  the  month  of  Septem- 
ber, and  having  received  the  benefit  of  his  labor  during  that 
period,  it  was  not  in  its  power  to  withhold  the  pay  in  order 
that  it  mi^ht  be  secured  against  the  consequence  of  a  probable 
or  possible  failure." 

In  the  syllabus  of  this  case  it  is  said. 

''The  law  requires  the  right  of  forfeiture  to  be  exercised 
in  apt  time.  If  a  cause  of  forfeiture  be  waived  and  the  con- 
tractor be  allowed  to  proceed,  it  can  not  be  revived." 

In  the  case  of  Cole  v.  United  States  (»up7'd)  the  contractor 
agreed  to  furnish  to  barges  to  be  supplied  by  the  Government 
a  certain  quantity  of  stone  between  January  1  and  July  1, 
1H83.  Owing  to  the  failure  of  the  Government  to  supply  the 
necessary  barges,  it  was  able  to  receive  within  the  tfme  speci- 
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fied  onlj'  about  one-half  the  quantity  provided  for.  The  con- 
tractor claimed  that  his  contract  was  at  an  end  and  demanded 
a  higher  price  for  stone  furnished  subsequentl}'.  This  the 
officer  in  charge  of  the  work  acceded  to;  but  the  Chief  of  En- 
gineers contended  that  the  contract  continued  in  force  until 
the  whole  quantity  was  delivered.  The  contractor  protested 
against  this  construction,  but  continued  to  deliver  stone  after 
June  30,  1883,  until  the  whole  quantity  was  delivered.  He 
then  claimed  a  higher  price  for  the  stone  delivered  after  the 
expii'ation  of  the  time  specified.  The  court  held  that  the  con- 
tractor was  not  required  by  the  terms  of  the  contract  to 
furnish  any  stone  after  that  time,  but  that  his  assent,  by  fur- 
nishing stone  subsequently,  was  voluntary,  and  that  he  must 
be  governed  by  the  contract  price;  or,  in  the  language  of 
the  syllabus,  the  subsequent  delivery  ''will  be  deemed  a  deliv- 
ery under  the  contract."  (See  also  Peck  v.  United  States^  14 
Ct.  CL,  85.) 

A  waiver  in  a  case  of  this  kind  arises  from  the  acts  of  the 
parties  and  operates  as  an  estoppel.  When  one  party  permits 
the  other  party  to  go  on  with  the  work  after  the  expiration  of 
the  time  fixed  for  its  completion  his  action  is  in  the  nature  of 
a  waiver  of  the  time  limitation.  If  the  other  party  acts  upon 
it  by  performing  labor  or  incurring  expense  of  which  the 
first  party  receives  the  benefit,  the  law  will  not  permit  the 
latter  to  insist  that  the  time  limit  is  still  in  force.  This  is  an 
estoppel.  It  requires  no  new  consideration,  and  in  law  it  is 
not  regarded  as  a  contract.  (See  Bishop  on  Contracts,  sees. 
795,  796,  804,  805,  806.) 

An  extension  of  the  time  limit  to  a  specified  date  does  not 
arise  from  the  mere  acts  of  the  parties,  as  in  permitting  the 
contractor  to  proceed  with  the  work.  It  can  only  be  made  hy 
an  express  agreement,  and  in  law  it  is  therefore  regarded  as 
a  new  contract. 

It  was  held  in  1  Comp.  Dec,  321,  that  an  extension  of  the 
time  fixed  for  completing  tha  work  provided  for  in  a  contract. 
is  in  effect  a  new  contract.  This  is  undoubtedly  true  where 
such  extension  provides  for  the  completion  of  the  work  at  a 
subsequent  date  specified;  but  I  think  it  is  not  true  of  a  mere 
waiver  of  such  time  limitation.  The  opinion  of  the  Court  of 
Claims  in  the  following  case  appears  on  a  first  impression  to 
be  inconsistent  with  this  view,  but  upon  careful  examination 
I  think  it  is  not.     In  J<me%  v.  Cntied  States  (11  Ct.  CL,  733) 
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tie  {aet«  were  substantially  as  follows:  During  the  war  of  the 
rebellion  a   contractor   had  agreed  to  furnish  cloth  for  the 
Xrmy  in  different  lots  at  specified  times.     He  had  delivered 
certain  lot*s,    when  his  mill   was  burned.     He   asked  to   be 
released  from  his  obligation  to  deliver  the  remainder,  which 
UBS  refused.     Subsequently  he  applied  for  an  extension  of 
time.     He  understood  that  this  application  was  granted,  and 
at  greater  cost  than  the  contract  price  procured  the  manu- 
facture of  cloth  for  this  purpose.     But  the  war  having  been 
terminated,  the  Government  refused  to  accept  the  cloth  when 
tendered.     The  Court  of  Claims  found  that  no  agreement  for 
the  extension  of  time  had  in  fact   been  made.     But  it  held 
that  if  such  an  agreement  had  been  made  it  would  have  been 
void  under  the  act  of  June  2, 1862  (12  Stat.,  411),  now  section 
3744r,  Revised  Statutes,  which  provides  that  contracts  made 
by  the  Secretary  of  War  or  officers  under  him  shall  be  in 
writing  and  "signed  by  the  contracting  parties  with  their 
names  at  the   end   thereof."    The   court  said  that  where  a 
:<tatute  '^  requires  the  contract  to  be  in  writing,  that  means 
the  whole  contract,  and  necessarily  excludes  any  alteration  in 
it  or  substitution  for  it  by  a  subsequent  verbal  agreement." 

There  is  no  reason  to  doubt  this  conclusion  so  far  as  it  re- 
lates to  a  verbal  agreement  for  a  future  delivery.  In  support 
of  its  conclusion  the  court  quotes  from  the  decision  of  the 
Supreme  Court  in  Swai?iy.  Sea?7ie7is  (9  Wall.,  272),  as  follows: 

"The  better  opinion  is  that  a  written  contract  falling  within 
the  statute  of  frauds  can  not  be  varied  by  any  subsequent 
agreement  of  the  parties,  unless  such  new  agreement  is  also 
in  writing.  Express  decision,  in  the  case  of  Marshall  v,  Lynn 
(>»  II.  &  W.,  p.  109),  is  that  the  terms  of  a  contiuct  falling 
within  the  operation  of  the  statute  of  frauds  can  not  be  altered 
or  varied  bv  parol;  that  where  a  contract  for  the  bargain  and 
sale  of  goocls  is  made,  stating  a  time  for  the  delivery  of  them, 
♦'/I  agrtement  to  Hitbstitute  another  duy  far  tJvat  picrpom  in  or- 
der to  be  valid  must  be  in  writing." 

It  is  to  be  observed  that  this  decision  relates  to  "  an  agree- 
ment upon  another  day  for  that  purpose;"  that  is,  an  oral 
agreement  to  deliver  the  goods  at  a  subsequent  specified  time. 
rndoubtedJy  such  an  agreement  would  be  a  new  contract,  and 
therefore  within  the  statute. 

I  think  it  is  clear  from  the  treatment  of  this  case  and  the 
language  used  by  the  court  that  it  had  in  mind  an  agreement 
24941— Vol.  8 8 
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for  an  extension  of  time  to  a  specified  day.  It  is  to  be  borne 
in  mind  that  the  court  found  that  there  was  no  such  agree- 
ment; it  is  therefore  discussing  a  supposed  agreement.  As 
the  court  does  not  state  specifically  the  terms  of  this  supposed 
agreement,  they  can  onh"^  be  inferred  from  the  language  used 
in  speaking  of  it  and  the  case  cited  in  support  of  its  conclu- 
sion. It  speaks  of  "the  extension  of  time  and  alteration  of 
a  contract/'  and  then  says: 

"If  it  were  proved  that  Colonel  Perry's  words  were  intended 
to  make  an  aosolute  verbal  agreement  for  an  extension  of 
time  beyond  that  specified  in  the  written  contract,  we  think 
it  would  be  invalid  under  the  statute  of  June  2,  1862,  which 
requires  contracts  for  military  supplies  to  be  in  writing." 

In  support  of  tliis  view  it  quotes  from  Swain  v.  Searriena 
{supra)  the  following  language: 

"Where  a  conti'act  for  the  bargain  and  sale  of  goods  is  made, 
stating  a  time  for  the  delivery  of  them,  an  agreement  to  sub- 
stitute another  day  for  that  purpose  must,  in  order  to  be  v^alid, 
be  in  writing." 

This  language  clearly  refei*s  to  an  agreement  for  an  exten- 
sion of  time  to  a  specified  day,  which  undoubtedly  is  a  new 
contract  and  not  merely  a  waiver  of  the  time  fixed  in  the 
original  contract. 

If  this  interpretation  is  qot  put  upon  it,  the  conclusion 
reached  by  the  court  is  in  direct  conflict  with  the  decision  of 
the  Supreme  Court  in  Salom^i  v.  United  States  (19  Wall.,  17, 
19),  and  with  its  own  later  decision  in  Pigeon  v.  United  States 
(supra). 

In  Salomon  v.   United  States  the  Supreme  Court  said: 

^*The  act  of  1862,  recjuiring  contracts  for  military  supplies 
to  be  in  writing,  is  not  infringed  by  the  proper  officer  having 
charge  of  such  matter  accepting  delivery  of  such  supplies 
after  the  day  stipulated,  nor  is  a  verbal  contract  to  extend  the 
time  of  perforniance  invalid.^^ 

It  appears  from  an  examination  of  the  facts  in  this  case 
(7  Ct.  CI.,  482)  that  after  the  time  of  delivery  had  expired — 

"A  parol  agreement  is  then  made  *  *  *  to  the  effect 
that  he  may  deliver  the  balance  remaining  due  under  the 
contract." 

It  appears  that  no  time  was  specified  for  such  delivery,  and 
the  agreement  was  therefore  merely  a  waiver  of  the  time 
limitation.  If  these  decisions  are  not  so  interpreted  the  two 
decisions  of  the  Supreme  Court  will  be  in  conflict  with  each 
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other,  and  the  decision  of  the  Court  of  Claims  in  Jones  v. 

X,}\\Xed    States  will  be  in  conflict  with   the  decision  of  the 

Supreme  Court  in  Salomon  v.  United  States^  and  with  its  own 

later  decision  in  Pige&ii  v.  United  States.     But  so  interpreted 

all  oi  these  decisions  are  harmonious  with  each  other,  and  with 

the  decisions  cited  »\ip7'a  applying  the  principle  of  waiver 

operating  as  an  estoppel. 

The  waiver  in  the  present  case  relates  solely  to  the  pro- 
vision in  the  contract  which  limits  the  time  of  performance. 
It  operates  to  eliminate  that  provision,  but  leaves  all  other 
provisions  in  the  contract  in  full  force.  As  soon  as  the  con- 
tractor has  acted  under  the  waiver  by  performing  further 
labor  or  incurring  further  expense  it  goes  into  effect.  So 
fiar,  therefore,  as  the  waiver  is  in  the  nature  of  a  contract  it 
most  be  regarded  as  an  executed  contract.  But  the  better 
view  is  to  regard  it  as  operating  as  an  estoppel.  By  permit- 
ting the  contractor  to  go  on  with  his  work  after  the  expira- 
tion of  the  time,  with  full  knowledge  and  assent  by  the 
proper  officer  of  the  Government,  the  Government  is  estopped 
from  insisting  that  the  time  limitation  is  still  in  force.' 

The  waiver  is  also  to  be  distinguished  from  the  implied  con- 
tract which  arises  upon  it.  If  an  oral  agreement  were  made 
to  complete  the  work  at  a  future  specified  time  it  would  clearly 
be  a  new  contract,  and  therefore  be  void  under  the  statute. 
But  when  the  time  limitation  is  waived,  if  the  law  did  not 
intervene,  the  time  of  completing  the  work  would  be  left 
without  any  limitation.  But  at  this  point  the  law  intervenes 
and  implies  an  agreement  by  the  contractor  to  complete  the 
work  within  a  reasonable  time.  {Doyle  v.  Halpin,  supra.) 
This  is  a  new  contract,  but  it  is  a  contract  implied  by  law. 
Such  a  contract  is  never  in  writing,  and  the  statute  ha<4  no 
application  to  such  contracts.  The  implied  contract  of  sure- 
tyship is  a  familiar  example  of  this  kind.  If  the  surety  is 
compelled  to  pay  the  debt  of  his  principal  he  is  entitled  to 
recover  the  amount  from  him  on  a  contract  which  the  law  will 
imply,  although  his  principal  had  not  agreed  to  reimburse 
him.  A  statute  rendering  all  contracts  void  which  are  not  in 
writing  can  have  no  application  to  contracts  of  this  character, 
which  the  law  itself  implies.  Similarly,  section  3477  of  the 
fievised  Statutes  renders  the  assignment  of  any  claim  against 
the  Cnitcd  States,  made  before  the  allowance  thereof  and  the 
issuing  of  a  wari-ant  therefor,  null  and  void.    But  the  Supremo 
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Court  has  held  that  the  statute  does  not  apply  to  assignments 
by  operation  of  law.  {Erwln  v.  United  States,  97  U.  S.,  392.) 
So,  in  the  case  of  Clark  v.  United  States  (95  U.  S.,  542), 
wherein  the  act  of  June  2,  1862,  supra^  was  under  considera- 
tion, the  Supreme  Court,  referring  to  this  act,  said: 

''  It  makes  it  unlawful  for  contracting  officers  to  make  con- 
tracts in  any  other  way  than  b\^  writing  signed  by  the  parties. 
This  is  equivalent  to  prohibiting  any  other  mode  of  making- 
contracts." 

But  to  this  positive  statement  the  court  added: 
''  We  do  not  mean  to  say  that  where  a  parol  contract  has 
been  wholly  or  partially  executed  and  performed  on  one  side 
the  party  performing  will  not  be  entitled  to  recover  the  fair 
value  of  his  property  or  services.  On  the  contrary,  we  think 
that  he  will  be  entitled  to  recover  such  value  as  upon  an  im- 
plied contract  for  a  quantum  meruit,'^'* 

In  a  recent  decision  by  the  Court  of  Claims  the  inapplica- 
bility of  the  statute  to  implied  contracts  is  also  recognized. 
In  Barlmo  v.  United  States  (35  Ct.  CI.,  547-549),  decided  May 
21,  1900,  the  court  said: 

""Where  *  *  *  alterations  or  additions  wert  ordered 
by  an  officer  clothed  with  responsibility  and  authority  to  con- 
tract, a  contract  will  be  implied  to  the  extent  of  the  benefit 
which  the  defendants  have  received,  and  the  claimant  will 
recover  in  quantum  tneruit?'^ 

Neither  in  this  case  nor  in  the  case  of  Clark  v.  United  St<ites 
{s^ijyra)  was  there  a  preexisting  written  contract  fixing  the 
price  of  the  labor  or  articles  furnished,  hence  a  quantum 
meruit  was  the  only  legal  measure  of  value. 

In  the  case  of  Barlow  v.  United  States  {supra)  the  Court  of 
Claims  also  recognized  the  principle  of  waiver.  Thus  the 
court  said: 

'^  Where  a  contract  expressly  provides  that  alterations  or 
additions  must  be  ordered  in  writing  and  the  cost  be  agreed 
upon  before  the  work  be  done,  the  principals  to  the  contract 
in  ordinaiT  cases  between  individuals  may  waive  the  require- 
ment. So  in  the  case  of  Government  contracts,  the  officer 
who  has  authority  to  order  or  agree  in  writing  must  be  con- 
sidered ^ro  hac  vice  as  the  principal,  and  if  he  orders  a  change 
orally,  and  the  contractor  acts  on  the  order  and  performs  the 
extra  work,  the  parties  will  be  deemed  to  have  mutually 
waived  the  requirement," 

Both  this  case  and  the  case  of  Clark  v.  United  States  in  the 
Supreme  Court,  supra^  were  decided  in  view  of  the  statute 
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which  was  considered  therein.  If  the  statute  applied  to 
implied  contracts  and  to  a  waiver,  it  would  be  a  bar  to  recov- 
er}- thereupon  as  well  as  upon  an  express  contract.  There- 
fore, in  view  of  the  above  cases,  there  is  no  escape  from  the 
conclusion  that  the  statute  does  not  apply  to  implied  contracts 
or  to  a  waiver. 

In  the  case  under  consideration  herein,  the  contractor  is 
therefore  authorized  to  proceed  in  the  completion  of  the 
breakwater  under  an  implied  requirement  that  it  shall  be 
completed  within  a  reasonable  time. 

The  waiver  of  the  time  limitation  left  all  other  provisions 
of  the  contract  still  in  force.  In  Flynn  v.  Tfce  Dts  Moines  cfe 
St.  Z.  Ry,  Co.  (mj/ra)^  the  court  held  that  where  there  has 
been  a  waiver  of  the  time  of  performance  the  provision  there- 
for must  be  regarded  as  having  been  eliminated  from  the  con- 
traet,  but  that  all  the  other  provisions  remain  intact.  See  also 
JficksanvllU  cfe  A.  By.  Co.  v.  Woodworth  (26  Fla.,.368)  and 
Xfhffe\,  Brauhn  (24  111.,  268).  The  contractor  is  therefore 
>till  subject  to  the  provisions  for  forfeiting  sums  due  and 
I)ercentages  retained.  It  is  however  well  established  that 
provisions  for  such  forfeitures  are  to  be  construed  as  provid- 
ing for  a  penalty,  which  can  be  enforced  only  to  the  extent 
of  the  actual  damage  caused  by  the  delay.  (2  Comp.  Dec, 
.579.) 

Moreover,  the  date  fixed  for  the  completion  of  the  contract 
having  been  waived,  the  provision  for  these  forfeitures  will 
not  become  operative  until  the  contractor  has  failed  to  com- 
plete the  breakwater  in  accordance  with  the  implied  contract 
that  it  shall  be  completed  within  a  reasonable  time.  {Pigean 
v.  f  lilted  States.  »iq>7'a;  Gleasmi  and  GosnellY.  United  States^ 
:«  Ct.  CI.,  93,  and  Van  Buren  v.  Blgges,  11  How.,  477.)  The 
percentages  retained  should,  however,  be  withheld  until  the 
breakwater  has  been  completed  and  the  actual  damage  to  the 
United  States  naturally  arising  from  an}^  subsequent  delay 
has  been  determined.  A  percentage  should  likewise  be  re- 
tained from  all  partial  payments  made  before  the  completion 
of  the  breakwater,  as  provided  for  in  the  contract. 

The  question   whether  the   sureties  of   a  contractor  are 

Meased  bj  a  waiver  of  the  time  fixed  for  performance  is  not 

free  from  doubt.     I  would  therefore  suggest  that  in  future 

<%ses  of  this   kind*  it  would  be  advisable  to  procure  their 

<^>nsent 
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TRAVELING  EXPENSES   OF   AN  OFFICER  WHILE 
LIVING  WITH  HIS  FAMILY. 

An  officer  who  rents  an  apartment  and  lives  therein  with  his  family,  hav- 
ing a  table  in  common  with  them,  and  keeping  no  separate  account  of 
his  individual  expenses,  is  not  entitled  to  reimbursement  for  an  esti- 
mated portion  of  such  expenses  as  traveling  expenses. 

( Comptroller  Tro^ewdl  to  the  Secretary  and  Difimrsing  Agent 
of  the  Paris  Exposition  Commission  of  1900^  August  15^ 
1901,) 

I  have  examined  and  revised  the  items  upon  which  you 
appeal  in  your  accounts  as  secretary  and  disbursing  agent  of 
the  Paris  Exposition  Commission  of  1900,  settled  by  the 
Auditor  for  the  State  and  other  Departments  per  certificate 
dated  May  4,  1901. 

Among  the  items  on  which  you  appeal  is  the  following: 

Voucher  No.  79.  Fred.  Brackett,  traveling  expenses  while 
in  Paris  on  exposition  work.  For  actual  and  necessary  living 
expenses  from  April  1  to  30,  1900,  both  dates  inclusive, 
thirty  days,  at  17,  f  210. 

The  Auditor  disallowed  the  amount  of  this  voucher  for  the 
reason  that  Paris  was  held  to  be  the  official  headquarters  of 
Mr.  Brackett  during  the  period  for  which  he  claims  reim- 
bursement, and  that  he  was  not  entitled  to  personal  expenses^ 
while  there. 

It  was  said  in  my  decision  of  May  11,  1901,  that  Paris  was 
not  the  official  headquarters  of  Mr.  Brackett  for  this  period, 
but  that  decision  was  based  upon  a  voucher  presented  for 
payment  by  Commissioner-General  Peck  for  traveling  ex- 
penses while  living  at  a  hotel  in  Paris.  As  presented,  the 
only  question  involved  was  whether  Commissioner-General 
Peck  was  to  be  considered  as  traveling  while  in  Paris,  in  the 
sense  that  he  was  not  at  his  official  headquarters,  and  it  was 
held  that  neither  Mr.  Brackett  nor  Mr.  Peck  were  at  their 
official  headquarters  while  in  Paris.  It  now  appears  that  Mr. 
Brackett  charges  for  traveling  expenses  while  keeping  house 
with  his  famih^  in  Paris. 

In  a  note  on  the  voucher  Mr.  Brackett  states: 

*^It  is  not  possible  for  me  to  itemize  the  said  expenses,  as  I 
am  keeping  house  in  the  apartment  where  my  own  individual 
living  expenses  in  rooms  and  food  exceed  seven  (7)  dollars  per 
diem." 
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It  appears  from  evidence  submitted  in  response  to  inquiries 
irom  this   office   that  during  a  period  of  two  hundred  and 
righty -seven  days  of  which  the  period  covered  by  this  par- 
ticular voucher  was  a  part,  Mr.  Brackett  was  living  with  his 
famUy  and  keeping  house  in  a  rented  apartment  in  Paris.     He 
Ywught  furniture,  set  a  common  table,  hired  servants,  and  paid 
all  the  household  expenses  in  conmaon.     He  kept  no  itemized 
account  of  the  common  expenses  and  no  account  whatever  of 
his  individual  expenses. 

This  raises  the  following  questions  in  regard  to  this  expend- 
iture: 

First.  Does  the  action  of  Mr.  Brackett  constitute  Paris  his 
home  for  this  period  within  the  meaning  of  that  term  as  con- 
strued by  the  accounting  officers  as  it  aflfects  traveling  expenses  ? 
Second.  Does  his  status  as  a  traveler  within  the  meaning  of 
the  act  of  March  3,  1875,  continue  during  this  period? 

Third.  Is  the  proof  submitted  in  support  of  the  items 
claimed  such  as  is  required  by  the  accounting  officer  in  sup- 
port of  claims  for  reimbursement  for  traveling  expenses;  and 
if  not,  has  he  shown  any  valid  reason  for  not  furnishing  such 
proof  that  would  justify  this  office  in  accepting  the  evidence 
presented  as  the  best  obtainable  and  in  adjusting  the  account 
in  the  best  manner  possible  from  the  evidence  submitted? 
The  act  of  March  3,  1876  (18  Stat.,  452),  provides: 

*"That  hereafter  only  actual  traveling  expenses  shall  be 
allowed  to  any  person  holding  employment  or  appointment 
under  the  Unitea  States,  *  *  *  and  all  allowances  *  *  * 
in  excess  of  the  amount  actually  paid  *  *  *  are  hereby 
declared  illegal;  and  no  credit  shall  be  allowed  to  any  of  the 
disbursing  officers  of  the  United  States  for  payment  or  allow- 
ances in  violation  of  this  provision." 

The  uniform  practice  of  the  accounting  officers  in  constru- 
ing this  statute  has  been  to  hold  that  a  person  can  not  be  paid 
traveling  expenses  under  it  while  he  was  at  his  home,  official 
station,  or  headquarters,  the  theory  being  that  he  can  not 
travel  while  at  these  places.     In  order  to  be  entitled  to  be 
reimbursed  for  traveling  expenses  under  this  statute,  it  has 
aJirars  been  held,  and  correctly  so,  that  the  status  of  the  per- 
«)n  seeking*  reimbursement  for  traveling  expenses  under  it 
must  be  that  of  a  traveler  (as  contradistinguished  from  that  of 
a  person  living  at  home  or  with  his  family).     When  a  person 
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rents  an  apartment,  furnishes  it,  moves  his  family-  therein, 
hires  servants,  sets  a  common  table,  pays  the  expenses  in  con- 
nection therewith  in  common  with  his  own  expenses,  and  does 
ail  acts  usually  done  by  a  householder,  and  makes  no  attempt 
to  keep  his  individual  expenses  separate  from  those  of  his 
family,  he  must  be  held  to  abandon  his  status  as  a  traveler 
within  the  meaning  of  this  statute.  His  expenses  become 
common  expenses  and  are  not  divisible,  and  it  is  impracticable 
to  determine  what  his  actual  individual  expenses  are  for  any 
given  period  while  so  living.  He  enjoys  the  comforts  of 
home  and  family  and  is  not  put  to  the  extraordinary  expenses 
of  travel  that  is  contemplated  by  the  act  above  quoted. 
Whether  such  place  be  called  his  home  or  not  he  has  aban- 
doned his  status  as  a  traveler,  presumably  for  his  own  con- 
venience, and  can  not  while  so  living  be  allowed  traveling 
expenses. 

When  he  so  lives  and  keeps  his  accounts  as  to  bring  an  ele- 
ment into  their  audit  that  is  entirely  foreign  to  the  duties  of 
the  accounting  officers  to  settle,  it  will  be  assumed  that  by  so 
mixing  his  accounts  he  abandons  his  right  to  reimbursement 
for  any  portion  of  the  expenses  incurred  during  such  period. 
He  can  not  be  permitted  to  live  and  keep  his  accounts  as  a 
householder  and  the  head  of  a  family  and  account  for  his  trav- 
eling expenses  as  a  part  of  the  common  expenses  of  maintain- 
ing said  household  at  the  same  time.  The  two  relations  are 
inconsistent,  and  having  chosen  the  one  that  he  wDl  assmiie 
for  the  period,  he  is  bound  by  it  and  its  consequences. 

For  the  reasons  given  he  is  not  entitled  to  traveling  expenses 
for  the  period  claimed,  and  it  is  not  necessary  to  determine 
whether  Paris  should  be  considered  his  home  within  the  tech- 
nical signification  of  this  term  during  this  period  or  not.  The 
character  of  proof  submitted  in  support  of  the  item  for  reim- 
bursement is  for  the  reasons  above  given  not  sufficient  to 
justify  an  allowance. 

The  action  of  the  Auditor  in  disallowing  this  item  is  ap- 
proved. 
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TRANSPORTATION  OF  AN  OFFICER  OF  THE  NAVY 
ON  AN  ORDER  TO  PROCEED  TO  HIS  HOME. 

An  oflScer  of  the  Navy  ordered  to  proceed  to  his  home  and  await  orders  is 
not  entitled  to  the  allowance  for  transportation  of  extra  baggage  on 
change  of  station. 

{Deci'Sion  hy  Comptrollet*  Trdcmoell^  AugtLst  15^  1901.) 

John  G.  Quinby,  lieutenant-commander,  U.  S.  N.,  on  June 
6.  IWl,  appealed  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  dated  May  27,  1901. 

The  Auditor  disallowed  and  charged  against  him  the  sum  of 
$1.45  as  the  amount  paid  by  the  Government  to  the  Chicago, 
Burlington  and  Quincy  Railroad  Company  for  the  transporta- 
tion of  his  personal  effects  from  Council  Bluffs,  Iowa,  to  Chi- 
cago«  DL,  shipped  through  the  Quartermaster's  Department 
of  the  Army. 

He  claimed  the  amount  of  this  bill  for  transportation  of  his 
change  of  station  allowance  of  baggage.  By  order  oif  March 
hK  l^X),  the  claimant  was,  in  pursuance  of  telegraphic  instruc- 
tions from  the  Navy  Department,  detached  from  duty  on 
board  the  U.  S.  S.  Solace^  then  lying  at  the  Mare  Island,  CaL, 
Navy- Yard,  and  ordered  to  proceed  to  his  home,  which  was  in 
Norfolk,  Va-,  and  await  orders.  Said  order  further  provided 
as  follows: 

*•  You  are  authorized  to  apply  to  the  army  (quartermaster, 
j»n  Francisco,  Cal.,  accompanying  your  application  with  a 
i-ertitied  copy  of  these  orders,  for  transportation  of  your  bag- 
gage and  200  pounds  of  baggage  by  express." 

He  arrived  at  his  home  in  Norfolk,  Va.,  March  18,  1900, 
and  was  paid  7  cents  a  mile  mileage,  less  amount  deducted  on 
ac(*ount  of  bond-aided  and  land-grant  railroads  over  which  he 
traveled,  in  accordance  with  the  law  in  force  at  that  time. 

The  claimant  further  states  that  his — 

•' furniture  was  stored  at  the  general  storekeeper's  storehouse 
It  the  3fare  Island  yard,  and  when  I  found  tnat  the  draft  of 
men  with  a  baggage  car  did  not  come  East  as  I  expected,  I 
wrote  to  the   army  quartermaster,  giving  him  an  order  for 

mv  furniture,  under  army  transportation  rates,  2,000  pounds. 

This  be  did  after  considerable  delay." 
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The  goods  were  shipped  after  the  passage  of  the  act  of 
June  7,  1900  (31  Stat,  685),  which  provides  a  rate  of  8  cents 
per  mile  as  mileage  to  navy  officers  traveling  under  orders 
in  the  United  States,  in  lieu  of  traveling  expenses  and  all 
other  allowances  whatsoever  therewith  connected,  including 
transportation  of  baggage. 

The  bill  of  lading  accompanying  the  railroad  company's  bill 
shows  that  the  goods  in  question  were  received  at  Council 
Bluflfs  June  7,  1900,  en  route  from  Mare  Island,  Cal.,  to  Nor- 
folk, Va. 

By  section  13  of  the  navy  personnel  act  of  March  3,  1899 
(30  Stat.,  1004),  officers  of  the  line  of  the  Navy  receive  the 
same  allowances,  except  forage,  as  officers  of  the  army  of  cor- 
responding rank,  including  the  transportation  of  baggage  on 
change  of  station  pur^^ul;nt  to  regulations.  The  army  law 
relating  to  allowances  for  travel  applied  to  said  officers  of  the 
Navy  until  the  passage  of  the  act  of  June  7,  1900,  supra^ 
which,  as  above  stated,  provided  a  rate  of  mileage  of  8  cents 
per  mile  to  officers  of  the  Navy  traveling  in  the  United 
States,  which  mileage  includes  transportation  of  baggage. 

Ai-ticle  1227,  Naval  Regulations  of  1900,  which  governed 
the  allowance  for  transportation  of  extra  baggage  when  Navy 
officers  were  entitled  to  that  allowance,  provided  for  the  trans- 
portation of  baggage  on  change  of  station,  or,  in  case  of  the 
retirement  or  death  of  an  officer,  for  the  transportation  of 
the  change  of  station  allowance  of  baggage,  including  per- 
sonal books  and  papers,  to  the  home  of  the  officer  in  the 
United  States  or  that  of  his  family.  No  provision  was  made 
for  the  transportation  of  this  baggage  allowance  to  the  home 
of  an  officer  except  upon  his  death  or  retirement.  It  is  settled 
that  the  home  of  an  officer  is  not  a  station  within  the  meaning 
of  a  regulation  of  the  War  Department  relating  to  the  pay- 
ment of  mileage  to  officers  changing  stations.  ( United  States 
V.  PUsUrer,  94  U.  S.,  219.) 

The  claimant  was  ordered  to  his  home  to  await  orders,  and 
was  not  changing  station  or  ordered  to  his  home  for  retire- 
ment. He  was  therefore  not  entitled  to  his  change  of  station 
allowance  of  baggage.  The  cost  of  the  transportation  of  his 
personal  effects  is  therefore  a  proper  charge  against  his 
account,  and  the  action  of  the  Auditor  is  affirmed. 
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TRAVELING   EXPENSES   OF  OFFICER   OF  THE 
MARINE  CORPS. 

The  act  of  June  10,  1896,  which  provides  that  officers  of  the  Marine  Corps 
traTellng  under  orders  without  troops  shall  be  allowed  the  same 
mileage  as  was  then  allowed  officers  of  the  Navy  traveling  without 
troope,  applies  both  to  travel  within  the  United  States  and  to  travel 
abroad;  and  an  officer  of  the  Marine  Corps  so  traveling  is  entitled  to 
mileage  at  the  rate  of  8  cents  per  mile  for  travel  in  the  United  States 
and  to  actual  and  reasonable  expenses  only  for  travel  abroad. 

(CmaptroUer  Tracewdl  to  the  Secretary  of  the  Nomf^  August 

16,  1901.) 

I  have,  by  your  reference,  the  papers  relating  to  the  claim  of 
Captain  George  Barnett  for  mileage  in  traveling  from  Monte- 
video, Uruguay,  to  Washington,  D.  C,  in  pursuance  of  the 
following  orders,  dated  South  Atlantic  Station,  U  S.  flagship 
Chicago^  Montevideo,  Uruguay,  April  15, 1901,  and  signed  by 
the  commander  in  chief  of  the  station: 

'•  In  accordance  with  telegraphic  instructions  from  the  com- 
mandant U.  S.  Marine  Corps,  you  are  hereby  detached  from 
duty  on  board  the  U.  S.  flagship  Chicago,  and  such  other  duty 
a^  may  have  been  assignee  to  you,  and  will  proceed  to  the 
United  States.  Upon  your  arrival  there,  report  to  the  com- 
mandant U.  S.  Marine  Corps." 

Captain  Barnett  duly  performed  the  journey,  traveling  by 
way  of  Southampton,  England,  and  New  York,  to  Washing- 
ton, D.  C.  My  decision  is  requested  upon  the  question,  stated 
by  the  Paymaster-General  of  the  Navy  in  an  indorsement  of 
May  25,  1900,  as  follows: 

'•  Respectfully  forwarded  to  the  Department  for  reference 
to  the  Comptroller  of  the  Treasury,  requesting  his  decision  as 
to  whether  claimant  is  entitled  to  mileage  for  this  travel. 

**If  entitled  to  mileage,  should  the  distance  be  taken  via 
Soadiainpton,  the  shortest  usually  traveled  route,  or  calculated 
br  the  shortest  route  ? " 

Section  1612,  Revised  Statutes,  provides  that — 

"Officers  of  the  Marine  Corps  shall  be  entitled  to  receive  the 
f^me  pay  and  allowances  *  *  *  as  are  or  may  be  provided 
by  or  in  pursuance  of  law  for  the  oflicers  *  *  *  of  like 
^es  in  the  infantry  of  the  Army." 
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The  above  section  is  modified  by  the  following  provision  of 
the  act  of  June  10,  1896  (29  Stat,^  376): 

"And  hereafter  officers  of  the  Marine  Corps  traveling  under 
orders  without  troops  shall  be  allowed  the  same  mileage  as  is 
now  allowed  officers  of  the  Navy  traveling  without  troops." 

This  act  is  still  in  force,  and  under  its  provisions  officers  of 
the  Marine  Corps  traveling  under  orders  without  troops  are 
entitled  to  mileage  at  the  rates  and  under  the  conditions  appli- 
cable to  officers  of  the  Navy  on  June  10,  1896. 

Certain  decisions  of  this  office  appear  to  have  laid  down  a 
different  rule. 

In  the  case  of  George  Barnett,  May  21,  1898  (MS.  Dec, 
vol.  6,  p.  832),  it  was  held  that  an  officer  of  the  Marine  Corps 
was  entitled  to  the  same  mileage  as  an  officer  of  the  Army, 
under  the  provisions  of  section  1612,  Revised  Statutes,  supra. 
As  no  reference  was  made  to  the  act  of  June  10,  1896,  and  it 
was  apparently  not  considered,  this  decision  has  no  weight  in 
the  interpretation  of  that  act. 

In  the  case  of  Major  R.  Dickins,  September  5,  1899  (MS. 
Dec,  vol.  10,  p.  639),  it  was  held  that— 

'^  Officers  of  the  Marine  Corps,  when  traveling  under  the 
same  circumstances  and  conditions  as  Ami}^  officers  '  to  and 
from  our  island  possessions,'  etc,  are  entitled  to  whatever  the 
officers  of  the  Army  are  entitled  under  general  orders  or 
regulations  of  the  War  Department  when  performing  such 
travel." 

This  decision  seems  to  determine  the  question  at  issue  in 
this  case,  but  on  further  examination  of  the  decision  it  appears 
that  by  a  clerical  error  the  word  '* now''  was  omitted  from  the 
act  of  June  10,  1896,  as  there  interpreted,  and  the  allowance 
of  Army  mileage  ^as  based  upon  the  fact  that  b}"  the  Nav3' 
personnel  act  of  March  3,  1899  (30  Stat.,  1007),  officers  of  the 
Navy  were  given  the  same  pay  and  allowances  as  officers  of 
corresponding  rank  of  the  Arm3\  It  seems  to  have  been  the 
purpose  of  the  decision  to  allow  Marine  Corps  officers  the  same 
mileage  as  Navy  officers,  as  provided  by  the  act  of  June  10, 
1896;  but  a  different  result  was  produced  by  reason  of  the 
clerical  error  above  mentioned. 

In  the  case  of  Henry  Leonard,  September  15, 1899  (6  Comp. 
Dec,  218),  it  was  said: 

"The  act  of  June  10,  1896  (29  Stat.,  376),  which  provided 
that  thereafter  officers  of  the  Marine  Corps  traveling  under 
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orders  without  troops  should  be  allowed  the  same  mileage  as 
then  allowed  officers  of  the  Navy  traveling  without  troops, 
applied  only  to  tmvel  within  the  United  States,  as  oflScers  of 
the  Savy  were  then  entitled  to  mileage  only  for  travel  within 
the  United  States,  and  the  law  was  left  unchanged  so  far  as  it 
related  to  other  travel." 

This  statement  was  not  material  to  the  decision  of  that  case, 
as  the  travel  in  question  was  performed  with  troops  and  the 
officer  was  therefore  not  entitled  to  mileage  under  any  cir- 
romstances  by  either  Army  or  Navy  law.  It  has  not,  there- 
fore, the  binding  force  of  a  decision  and,  I  think,  is  not  a 
correct  statement  of  the  law. 

Under  section  1612,  Revised  Statutes,  officers  of  the  Marine 
Corps  received  all  pay  and  allowances  at  the  same  rates  and 
under  the  same  conditions  as  officers  of  the  Army.  By  the 
act  of  June  10,  1896,  they  are  placed  on  the  same  footing  as 
officers  of  the  Navy  with  respect  to  mileage,  and  section  lgl2 
was,  by  implication,  repealed  so  far  as  it  related  to  mUeage. 
After  the  passage  of  that  act  an  officer  of  the  Marine  Corps 
traveling  under  orders  without  troops  was  entitled  to  mileage 
when,  and  only  when,  an  officer  of  the  Navy  similarly  situated 
would  at  the  date  of  that  act  have  been  entitled  to  mileage. 

It  now  remains  to  be  determined  to  what  mileage  an  officer 
of  the  Navy  would  have  been  entitled  for  the  journey  in  ques- 
tion under  the  law  as  it  stood  on  June  10,  1896. 

The  act  of  June  16,  1874  (18  Stat,  72),  provides: 

'•Onlv  actual  traveling  expenses  shall  be  allowed  to  any 
person  folding  employment  or  appointment  under  the  United 
States,  and  all  allowances  for  mileage  and  transportation  in 
excess  of  the  amount  actually  paid  are  hereby  declared  illegal." 

The  act  of  June  80,  1876  (19  Stat.,  65),  provides  that  so 
much  of  the  act  of  187^lr— 

'•a«i  i>*  applicable  to  officers  of  the  Navy  so  engaged  is  hereby 
repeale<^  and  the  sum  of  eight  cents  per  mile  shall  be  allowed 
tiuch  officers  while  so  engaged  in  lieu  of  their  actual  expenses." 

The  act  of  August  6,  1882  (22  Stat.,  286),  provides: 
•'And  officers  of  the  Navy  traveling  abroad  under  orders 
iereafter  issued     *    *    *    shall  receive,  in  lieu  of  the  mile- 
tge  now  allowed  by  law,  only  their  actual  and  reasonable  ex- 
penses certified  under  their  own  signatures,  and  approved  by 
£e  Secretary  of  the  Navy." 
Thesse  acts  remained  in  force  until  !March  8, 1899. 
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I  am  of  the  opinion,  and  so  decide,  that  Captain  Barnett  is 
entitled  to  his  actual  necessary  expenses  while  traveling  from 
Montevideo,  Uruguay,  to  New  York,  N.  Y.,  by  the  shortest 
usually  traveled  route,  and  to  mileage  at  the  rate  of  8  cents 
per  mile  from  New  York,  N.  Y.,  to  Washington,  D.  C,  and 
he  may  be  so  paid  on  the  presentation  of  proper  vouchers. 

It  remains  to  be  determined  what  was  the  shortest  usually 
traveled  route  from  Montevideo  to  New  York  at  the  time  the 
journey  was  performed. 

It  is  understood  that  there  are  regular  steamers  running 
from  Montevideo  to  Rio  de  Janeiro,  and  other  regular  steamers 
from  the  latter  place  to  the  United  States,  and  that  this  route 
is  a  much  shorter  one  than  that  by  way  of  Southampton, 
which  was  the  one  actually  used  by  Captain  Barnett. 

It  is  claimed  that  owing  to  the  unsanitary  conditions  pre- 
vailing at  Rio  de  Janeiro  and  consequent  restrictions  upon 
travel,  and  also  owing  to  the  delay  in  making  connections  at 
that  place  with  the  steamers  for  the  United  States,  it  is  cus- 
tomary for  persons  traveling  from  Montevideo  to  the  United 
States  to  go  by  way  of  Southampton,  and  that  the  route  via 
Rio  de  Janeiro,  thougli  the  shortest,  is  not  a  usually  traveled 
route. 

In  reply  to  an  inquiry  to  the  Secretary  of  War  as  to  the 
shortest  usually  traveled  route  between  the  points  named,  the 
following  indorsement  was  received  from  the  Paymaster- 
General,  United  States  Army: 

"The  distance  from  Montevideo,  Uruguay,  to  Washington, 
D.  C. ,  by  the  shortest  usually  traveled  route  is  6,864  miles. 
The  first  point  reached  in  the  United  States  is  New  York  City, 
and  the  mstance  thence  to  Washington,  D.  C,  is  228  miles." 

The  distance  given  by  the  Paymaster-General  is  evidently 
computed  by  the  shortest  route,  via  Rio  de  Janeiro.  It  does 
not  appear  that  there  were  any  unusual  difficulties  in  the  way 
of  travel  by  that  route  at  the  time  the  journey  in  question 
was  performed,  and  in  view  of  the  statement  of  the  Paymas- 
ter-General it  is  concluded  that  this  is  the  shortest  usually 
traveled  route. 

I  am  of  the  opinion,  upon  the  evidence  presented,  that  for 
travel  between  Montevideo  arid  the  United  States  distances 
should  be  computed  via  Eio  de  Janeiro. 
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For  traveling  from  Montevideo  to  New  York  Captain  Bar- 
nett  may  therefore  be  paid  his  actual  necessary  expenses,  not 
to  exceed  what  it  would  have  cost  had  he  traveled  between 
tiiose  poiat($  by  way  of  Rio  de  Janeiro. 


COST  OF  SUPPORTING  PRISONERS  ARRESTED 
WITHOUT  WARRANTS. 

The  coet  of  supporting  prisoners  lodged  in  jail  by  a  post-office  inspector, 
by  whom  they  were  arrested  without  warrants,  is  not  payable  from 
the  appropriation  for  support  of  prisoners,  United  States  courts. 

{Comptroller  Traceicdl  to  United  States  Marshal  Frederick  W. 
CoUim,  August  17,  1901.) 

I  have  received  your  letter  of  July  17  last,  inclosing  cor- 
redpoDdence  with  the  Attorney-General,  to  whom  in  your 
letter  of  June  24,  1901,  you  make  the  following  statement  of 
fiact^: 

•*In  reply  I  have  the  honor  to  inform  you  that,  as  I  under- 
!^tand  the  ca8e,  W.  M.  Warren,  a  post-oflSce  inspector,  on  three 
different  occasions  arrested  three  ip^r^on^  %oithoxit  a  catmnis- 
ji/zz/^e-r  *  icarrant,  for  violations  of  tne  postal  laws,  and  lodged 
them  in  jail  to  be  detained  until  he  could  reach  a  commissioner 
and  get  a  warrant,  and  until  the  marshal  could  serve  the  same 
and  take  the  accused  before  a  commissioner.  This  was  done, 
&«  I  understand  it,  to  prevent  the  escape  of  the  accused  pend- 
ing the  issuance  of  a  warrant  by  the  commissioner.  After 
the^e  prisoners  were  lodged  in  jail,  as  stated,  the  inspector 
proceeded  to  the  United  States  commissioner  and  obtained 
the  usual  warrants  of  arrest,  with  which  the  deputy  marshal 
proceeded  to  the  jails,  took  the  defendants  into  custody,  and 
transported  them  to  the  nearest  commissioner  for  trial.'' 

On  these  facts,  by  direction  of  the  Attornej'-General,  you 
submit  for  my  decision  the  question  of  your  authority  to  pay, 
out  of  the  appropriation  for  support  of  prisoners,  United 
States  courts,  accounts  of  jailers  (also  submitted)  for  subsist- 
ence famished  to  persons  confined  in  county  jails  in  your  dis- 
trict bv  post-office  inspectors  before  warrants  are  issued  in 
the  cs^  by  United  States  commissioners. 

It  is  generslly  understood  and  so  held  that  in  all  cases  where 
tatbority  is  exercised  by  a  special  class  of  officers  in  the  arrest 
of  Demons  for  violations  of  the  laws  of  the  United  States  all 
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expenses  incident  to  such  arrests  are  defrayed  by  the  Govern- 
ment and  paid  out  of  appropriations  made  for  certain  pur- 
poses, and  not  until  prisoners  come  into  the  custody  of  the 
United  States  marshal  by  virtue  of  a  duly  recognized  authority 
can  it  be  said  that  a  judiciary  appropriation  may  be  available 
for  the  payment  of  such  expenses. 

In  the.  case  of  violations  of  the  postal  laws  I  am  informed 
that  the  practice  of  the  Post-Office  Department  in  the  case  of 
arrests  by  post-office  inspectoi-s  is  to  pay  all  proper  expense.s 
incident  to  arrests  made  by  them,  such  as  transportation  and 
subsistence  of  prisoners,  upon  accounts  duly  presented  by 
such  inspectors,  out  of  the  general  appropriation  "For  mail 
depredations  and  post-office  inspectors,"  under  the  control  of 
the  Postmaster-General.  (See  postal  act  of  June  2,  1900, 
31  Stat,  260.) 

Accordingly  you  are  not  authorized  to  pay  the  accounts  in 
question,  which,  together  with  the  said  correspondence,  are 
herewith  returned. 


ADVERTISING    FOR    PROPOSALS    FOR   SUPPLIES 
FOR  THE  SPANISH  CLAIMS  COMMISSION. 

Section  3709,  Revised  Statutes,  as  amended  by  the  acts  of  January  27  and 
April  21,  1894,  which  provides  for  advertising  for  proposals  for  sup- 
plies and  services  for  the  Executive  Departments,  does  not  apply  to 
supplies  or  services  to  be  procured  for  the  Spanish  Claims  Commission. 

( Comptroller  Tj^aceicell  to  the  disbursing  cleric  of  the  Depart- 
raefit  of  Justice^  Augvst  20^  1901.) 

I  am  in  receipt  of  your  coiumunicatioD  of  the  14th  instant, 
which  reads: 

""  I  have  the  honor  to  ask  whether  the  provisions  of  section 
3709  of  the  Revised  Statutes,  and  acts  amendatory*  thereof, 
apply  to  purchases  made  for  the  Spanish  Claims  Commission, 
in  accordance  with  section  3  of  the  act  of  March  2,  1901  (31 
Stat,  878). 

"  In  this  connection  I  submit  a  copy  of  a  letter  written  by 
William  E.  Chandler,  president  of  the  Spanish  Claims  Coni- 
mission,  under  date  of  August  9, 1901,  and  addressed  to  James 
P.  Wood,  one  of  the  commissioners  of  said  commission." 

As  I  understand  the  general  law  relative  to  the  purchase  of 
supplies  or  services  for  the  use  of  the  Government,  the 
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validity  of  such  purchase  is  not  dependent  upon  the  adveitise- 
ment  for  proposals  therefor  unless  such  advertisement  is 
r«iuired  by  some  affinnative  law  of  Congress.  It  is  not  the 
province  of  the  accounting  officers  to  suppl}'  what  to  them 
may  seem  to  be  omissions  of  Congress,  but  to  interpret  and 
enforce  such  laws  as  Congress  has  seen  fit  to  enact  upon  any 
given  subject. 

If  I  were  called  upon  to  draft  a  law  upon  the  subject  of  the 
purchase  by  any  Government  officer  of  any  class  of  supplies 
or  .services  I  should  most  certainly  provide  that  as  a  condition 
precedent  to  such  purchase  or  contract  therefor,  of  either 
supplies  or  services,  an  advertisement  for  proposals  be  pre- 
viously had,  unless  the  public  exigencies  required  the  immedi- 
ate delivery  of  the  thing  or  the  performance  of  the  service, 
or  unless  the  thing  to  be  purchased  was  not  a  subject  of  com- 
petition, or  the  services  to  be  performed  were  of  such  a  pro- 
fessional or  scientific  character  as  to  become  a  personal  matter 
and  not  open  to  competition. 

It  seems  to  be  a  question  with  but  one  side — that  open  and 
free  competition  in  the  purchase  of  supplies  or  serv^ices  neces- 
.^arily  results  in  a  wider  field  of  choice  in  the  articles  to  be 
purchased  or  the  services  to  be  rendered,  and  a  better  article 
for  the  same  price  in  a  majority  of  instances.  With  compe- 
tition thus  invited,  favoritism  is  shut  off  by  the  purchasing 
officer  and  every  citizen  locally  in  a  position  to  compete  has 
an  opportunity  to  sell  his  wares  or  services  to  the  Govern- 
ment, each  standing  upon  the  merits  of  his  wares  or  services 
and  the  prices  offered. 

But  as  I  am  not  called  upon  to  draft  a  law,  but  to  interpret 
and  construe  those  already  made,  it  is  the  task  in  hand  to  as- 
certain what  those  laws  are. 

Section  3709,  Revised  Statutes,  the  parent  law  upon  the 
subject  of  advertising  for  bids  for  proposals  for  supplies  and 
servicer,  reads: 

•*AI1  purchases  and  contracts  for  supplies  or  services,  in 
any  of  tbe  departments  of  the  Government,  except  for  per- 
*>fial  services,  shall  be  made  by  advertising  a  sufficient  time 

f)revioiL'!fJj  for  proposals  respecting  the  same,  when  the  pub- 
ic exigencies  do  not  require  the  immediate  delivery  of  the 
articles  or  performance  of  the  service.  When  immediate  de- 
AVerr  or  performance  is  required  by  the  public  exigency,  the 
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articles  or  service  required  may  be  procured  b}'  open  pur- 
chase or  contract,  at  the  places  and  in  the  manner  in  wnich 
such  articles  are  usually  bought  and  sold  or  such  services 
engaged  between  individuals." 

This  act  was  amended  by  the  act  of  January  27,  1894  (28 
Stat.,  33),  which  as  amended  reads: 

''And  the  advertisement  for  such  proposals  shall  be  made 
by  all  the  Executive  Departments,  including  the  Department 
of  Labor,  the  United  States  Fish  Commission,  the  Interstate 
Commerce  Commission,  the  Smithsonian  Institution,  the  Gov- 
ernment Printing  OflSce,  the  government  of  the  District  of 
Columbia,  and  the  superintendent  of  the  State,  War,  and  Navy 
building,  except  for  paper  and  materials  for  use  of  the  Gov- 
ernment Printing  Oflice,  and  materials  used  in  the  work  of 
the  Bureau  of  Engraving  and  Printing,  which  shall  continue 
to  be  advertised  for  and  purchased  as  now  provided  by  law, 
on  the  same  days,  and  shall  each  designate  two  o'cloct  poj>t 
meridian  of  such  da3"s  for  the  opening  of  all  such  proposals  in 
each  department  and  other  Government  establishment  in  the 
city  of  Washington;  and  the  Secretary  of  the  Treasury  bhall 
designate  the  day  or  days  in  each  year  for  the  opening  of 
such  proposals  and  give  due  notice  thereof  to  the  other 
departments  and  Government  CvStablishments.  Such  proposal^ 
shall  be  opened  in  the  usual  way  and  schedules  thereof  duly  pro- 
pared,  and,  together  with  the  statement  of  the  proposed  action 
of  each  department  and  Government  establishment  thereon, 
shall  be  submitted  to  a  board,  consisting  of  one  of  the  Assist- 
ant Secretaries  of  the  Treasury  and  Interior  Departments,  and 
one  of  the  Assistant  Postmasters-General,  who  shall  be  desig- 
nated by  the  heads  of  said  Departments,  and  the  Postmaster- 
General  respectively,  at  a  meeting  to  be  called  b}^  the  official 
of  the  Treasury  Department,  who  shall  be  chairman  thereof, 
and  said  board  .shall  carefully  examine  and  compare  all  the 
proposals  so  submitted  and  recommend  the  acceptance  or 
rejection  of  any  or  all  of  said  proposals.  And  if  any  or  all  of 
such  proposals  shall  be  rejected,  advertisements  for  proposals 
shall  agam  be  invited  and  proceeded  with  in  the  same  manner. '- 

This  latter  act  was  amended  by  an  act  approved  April  21, 
1894  (28  Stat.,  62),  which  said  amendment  reads: 

'•That  the  act  entitled  *An  act  to  amend  section  thirty- 
seven  hundred  and  nine  of  the  Revised  Statutes  relating  lo 
contracts  for  .supplies  in  the  departnientii  at  Washington,^ 
approved  January  twent\' -seven,  eighteen  hundred  and  ninety- 
four,  be,  and  the  same  is  hereby,  so  amended  that  the  provi- 
sions thereof  shall  apply  only  to  advertisements  for  proposals 
for  fuel,  ice,  stationery,  and  other  miscellaneous  supplies  to 
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he  purchased  at  Washington  for  the  use  of  the  Executive 
Departments  and  other  &overnment  establishments  therein 
named;  and  no  advertisements  made  or  contracts  awarded  or 
to  be  awarded  thereon  since  January  twenty-seven,  eighteen 
hundred  and  ninety-four,  in  accordance  with  the  laws  in  force 
prior  to  said  date,  shall  be  declared  to  be  illegal  or  invalid 
for  noncompliance  with  said  law  of  January  twenty-seventh, 
eighteen  hundred  and  ninety-four." 

It  does  not  appear  that  the  '*  Spanish  Claims  Commission" 
is  a  part  of  or  in  any  manner  attached  to  any  of  the  Executive 
Departments  of  the  Government. 

It  is  provided  by  section  3  of  the  act  which  called  this  com- 
mission into  existence,  and  which  is  the  law  under  which  it 
operates  and  continues  to  exist,  that — 

*"The  Department  of  Justice  shall  provide  said  commission 
with  all  necessary  and  suitable  rooms  and  offices  for  holding 
its  sesisions  and  transacting  its  business.  All  the  expenses, 
incladin^  salaries  and  compensation  of  said  commission  and 
of  its  officers  and  employees,  shall  be  paid  by  the  Department 
of  Justice,  upon  vouchers  certified  b}^  the  president  of  the 
commission  or  bv  order  of  the  other  members  of  the  com- 
mission in  case  oi  his  absence  or  inability  to  act;  and  the  sum 
of  tifty  thousand  dollars  annually,  or  so  much  thereof  as  may 
be  .necessary,  is  hereby  appropriated  and  made  immediately 
available  for  the  Department  of  Justice  as  a  special  fund  for 
ihe  payment  of  said  expenses."     (31  Stat.,  878.) 

It  is  nowhere  provided  in  this  act,  as  a  condition  precedent 
to  its  purchase  of  supplies  or  services,  that  any  advertisement 
shall  be  had  for  proposals  or  otherwise. 

As  suggested  bj^  its  president  in  the  letter  referred  to  in 
your  reference,  it  is  an  independent  body,  and  not  a  part  of 
any  of  the  Executive  Departments  of  the  Government.  It 
L«  simply  a  Governmental  establishment. 

If  section  3709,  Revised  Statutes,  stood  alone,  it  might  be 
contended  that  the  word  ^'Departments"  as  used  therein  was 
intended  to  be  used  in  its  broadest  sense,  so  as  to  include  such 
Governmental  establishments  as  this  commission,  having  no 
relation  to  any  of  the  Executive  Departments;  but  the  mean- 
ing of  the  word  *' Departments"  as  used  therein  is  made  rea- 
somblv  certain  by^  the  language  used  in  the  amendment  of 
tbU  section  by  the  first  act,  supm^  of  1894. 
//  the  word  '^  Departments"  as  used  in  said  section  3709 
iras  intended   by  Congress  to  mean  all  Governmental  estab- 
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lishinents,  and  not  to  refer  exclusively  to  the  Executive  De- 
partments, then  the  language  of  the  amendment  is  inexplica- 
ble and  more  than  meaningless.  Wh}'  include  the  Department 
of  Labor,  which  is  not  an  Executive  Department,  the  Fish 
Commission,  the  Interstate  Commerce  Commission,  the  Smith- 
sonian Institution,  the  Government  Printing  Ofloice,  and  the 
government  of  the  District  of  Columbia  in  these  establish- 
ments which  are  required  by  this  amendment  to  advertise 
for  proposals,  if  they  had  already  been  included  in  the  origi- 
inal  act  under  the  word  ''Departments?"  The  mention  of 
these  Governmental  establishments,  not  parts  of  any  of  the 
Executive  Departments,  in  this  amendment,  excludes  the  idea 
that  the  law  as  to  advertising  for  proposals  operates  as  to  any 
other  Governmental  establishment  not  under  any  of  the  Execu- 
tive Departments  not  therein  mentioned,  and,  moreover,  seems 
to  me  to  be  conclusive  that  the  word  " Departments"  as  used 
in  section  3709  was  used  in  the  sense  of  "  Executive  Depart- 
ments," and  in  no  broader  sense.  The  word  '*"  Departments'* 
must  have  the  same  legal  meaning  in  each  of  the  acts. 

This  amendment  is  clearly  a  legislative  construction  of  the 
meaning  of  the  original  act.  The  original  act  was  found  not 
to  cover  all  the  cases  wherein  Congress  intended  that  adver- 
tising should  precede  a  purchase  of  supplies  or  services;  hence 
the  amendments  of  1894,  which  made  it  operate  upon  those 
Governmental  establishments  mentioned  therein  not  connected 
with  any  of  the  Executive  Departments. 

Where  the  word  *' Department"  is  used  in  statutes  like  the 
one  under  consideration  it  must  be  held  to  mean  one  of  the 
Executive  Departments  of  the  Government,  that  is,  a  depart- 
ment presided  over  by  a  Cabinet  officer,  unless  there  is  some- 
thing in  the  act,  or  the  circumstances  under  which  the  act 
was  passed,  to  show  that  Congress  gave  to  this  word  a  diflfer- 
ent  meaning  from  the  well-known  technical  meaning.  The 
language  of  these  acts,  on  the  contrary,  shows  that  it  was 
used  in  its  technical  meaning.  This  is  clearly  shown  in  the 
latter  amendment  referred  to,  where  the  words  '^  and  other 
Governmental  establishments"  are  used.  (See  22  Op.  Att 
Gen.,  62.) 

I  am  of  opinion,  for  the  reasons  above  given,  that  the  laws 
relative  to  advertising,  as  above  set  out,  are  not  applicable  to 
the  Spanish  Claims  Commission. 
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PROVISION  FOK  LIQUIDATED  DAMAGES  FOR 
DELAY  IN  COMPLETING  THE  WORK  PROVIDED 
FOR  IN  A  CONTRACT. 

Where  the  time  specified  in  a  contract  for  the  completion  of  the  work  pro- 
viiled  for  therein  ia  waived,  a  provision  therein  for  damages  for  d^iay 
continues  in  force  after  the  expiration  of  the  time  po  specified. 

Where  the  actual  damages  arising  from  delay  beyond  the  time  specified  in 
a  contract  for  the  completion  of  the  work  provided  for  therein  can  be 
readily  ascertained,  and  a  sum  stipulated  therein  as  liquidated  dam- 
ages to  be  paid  for  each  day's  delay  U  unreasonable,  the  provision  for 
liquidated  damages  will  be  construed  to  })e  a  provision  for  a  penalty, 
which  will  be  enforced  to  the  extent  of  the  actual  damages  only. 

{Co7nptroller  Tracewdl  to  the  Secretai^  of  War^  August  23^ 

1901,) 

With  your  communication  of  the  1st  instant  you  transmit, 
together  with  other  papers,  a  voucher  prepared  in  favor  of 
Mr.  Ruell  C.  Arnold  for  $11,538.38,  being  the  amount  which 
it  is  proposed  to  pay  him  in  settlement  for  the  construction  of 
fK)  flatboats,  under  a  contract  entered  into  with  him  July  17, 
1899,  and  you  request  my  decision  of  the  question  whether  in 
view  of  the  facts  of  the  case  that  amount  can  be  legally  paid 
to  him. 

The  contract  provided  that  the  flatboats  should  be  com- 
pleted within  nine  months  from  the  date  of  notification  of  the 
approval  thereof.  It  appears  that  such  notification  was  given 
on  Juh'  29, 1899.  The  time  fixed  by  the  contract  for  the  com- 
pletion of  the  flatboats  was  therefore  April  29,  1900.  The 
contract  aLso  provided  that  payments  would  be  made  monthly 
for  flatboats  delivered  and  accepted  during  the  month,  from 
which  a  percentage  of  10  per  cent  would  be  retained  until  the 
completion  of  the  whole  number.  It  further  provided  that 
!«bould  the  time  for  the  completion  of  the  flatboats  be  extended, 
allexpenseis  for  inspection  and  superintendence  during  the 
period  of  extension  should  be  deducted  from  the  amount  due 
the  contractor.     It  also  contained  the  following  provisions: 

"For  each  and  every  day's  delay  in  the  delivery  of  each  and 
ereiT  boat  beyond  the  time  specified,  there  shall  be  deducted 
from  any  sums  due  or  to  become  due  the  contractor  the  sum 
of  one  dollar  as  liquidated  damages." 
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In  a  communication  from  the  Chief  of  Engineers,  trans- 
mitted by  you,  he  ssljs: 

*'  On  April  7, 1900,  the  contractor  ajpplied  for  three  months' 
extension  of  the  contract,  stating  as  his  reasons  therefor  the 
loss  of  two  months'  time  on  account  of  ice  and  cold  weather 
during  the  preceding  winter.  The  delay  in  the  completion  of 
this  contract  was,  however,  known  to  be  due  to  the  failure  of 
the  subcontractor  to  furnish  lumber  which  would  meet  the 
specifications,  and  a  recommendation  was  made  by  this  office 
for  the  extension  of  the  contract  to  July  29,  1900,  without 
remission  of  the  cost  of  inspection  during  the  period  of  such 
extension,  as  the  weather  conditions  existing  during  the  pre- 
ceding winter  had  not  been  such  as  could  not  have  been 
foreseen  at  the  time  the  contract  was  made.  This  extension 
was  approved  by  the  Chief  of  Engineers  U.  S.  Amiy  on 
April  18,  1900  (fi.  D.  31706-22).  On  July  29,  1900,  the  con- 
tractor again  applied  for  ninety  days'  extension  of  time,  and 
for  the  reasons  just  stated  such  extension  was  recommended 
without  remission  of  cost  of  inspection  during  the  period  of 
extension  and  was  approved  by  the  Chief  of  Engineers  U.  S. 
Army  July  27,  1900  (E.  D.  31706-23).  The  contract  expired 
by  time  limitation  without  being  completed  on  September  29, 

1900.  *     *     * 

'•On  August  10,  1900,  24  flatboats  were  delivered  and 
accepted  as  having  been  built  in  accordance  with  the  specifica- 
tions. On  December  23,  1900,  27  more  flatboats  were  deliv- 
ered and  being  found  to  have  been  built  in  accordance  with 
the  specifications  to  the  contract  were  conditionally  accepted, 
subject  to  the  requirements  of  said  contract.     On  July  1, 

1901,  the  remaining  9  flatboats  necessary  to  complete  the  con- 
tract were  delivered  and  similarly  accepted.  The  total  num- 
ber of  flatboats  built  under  this  contract  have,  therefore,  been 
delivered,  but  only  24  of  them  were  delivered  before  the 
expiration  of  the  time  set  for  completion  of  the  contract  as 
subsequently  extended.     *     *    * 

*'0n  the  accompanying  vouchers  it  is  proposed  to  pay  the 
contractor  for  the  remaining  36  flatboats  at  the  contract  price 
of  ^319  each  and  the  10  per  cent  retained  on  the  partial  pay- 
ment just  referred  to.  after  deducting  all  the  costs  of  inspec- 
tion subsequent  to  April  29,  1900,  the  date  named  in  the 
contract  for  its  completion.  The  deductions  as  set  forth  in 
these  vouchers  cover  the  expenses  to  the  United  States  for 
inspection  subsequent  to  April  29,  1900.  No  deduction  has 
been  made  on  account  of  demurrage." 

Certain  genei-al  principles  of  law  which  are  applicable  to 
this  case  were  carefully  considered  in  my  decision  of  August 
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14*  1901,  in  the  case  of  the  Butler-Ryan  Company  for  the  con- 
struction of  a  breakwater  at  Grand  Marais,  Minn.  (8  Comp. 
Dec,  104),  and  it  will  be  unnecessary  to  discuss  those  prin- 
ciples in  this  case. 

It  was  therein  held  that  an  agreement  by  the  Secretary  of 
War,  or  officers  under  him,  for  the  extension  to  a  specified 
future  date  of  the  time  specified  in  a  contract  for  the  comple- 
tion of  the  work  provided  for  therein  which  is  not  ''signed 
by  the  contracting  parties  with  their  names  at  the  end  thereof," 
as  required  by  section  3744  of  the  Revised  Statutes,  is  void. 
It  appears  that  in  the  present  case  the  agreements  for  an 
extension  of  time  were  not  so  signed.  The  questions  arising 
herein  must  therefore  be  treated  as  they  would  be  if  no  such 
extension  had  been  made.  But,  as  also  held  in  the  decision 
referred  to,  the  action  of  the  Government  in  permitting  the 
contractor  to  continue  the  construction  of  the  flatboats,  and 
in  accepting  them  when  completed,  operated  as  a  waiver  of  the 
time  limitation  in  the  contract.  The  other  provisions  of  the 
contract,  however,  remain  in  force.  A  question  arises,  how- 
ever, whether  the  provision  for  deducting,  as  liquidated  dam- 
ages, $1  for  every  day's  delay  in  the  delivery  of  each  boat 
Jieyond  the  time  specified  in  the  contract  applies  to  delay 
occurring  after  such  waiver.  In  4  Comp.  Dec,  38,  quoting 
from  the  syllabra,  it  is  said: 

*'The  lawful  extension  of  a  contract  which  provides  for  a 
dailv  penalty  for  noncompletion  within  a  limited  time  is  a 
modification  of  the  terms  of  the  contract  so  far  as  it  relates 
to  the  time  limit,  and  the  extension  carries  with  it  a  remission 
of  the  penalty  for  the  period  of  extension." 

A  like  conclusion  was  reached  in  3  Comp.  Dec. ,  306.  In 
Gleason  v.  United  States  (33  Ct.  Cls.,  86),  the  court  said: 

^'  Whatever  delays  or  def aulte  on  the  part  of  the  claimaRta 
may  have  occurred  prior  to  the  last  extension  of  the  contracts 
irere  waived  by  the  defendants  when  the  extensions  thereof 
irere  granted;  no  forfeitures  were  declared  at  the  time,  and 
br  the  several  extensions  were  waived,  and,  once  waived,  can 
w>t  be  revived. 

"So  that  the  delay  or  diligence  of  the  claimants  in  respect 
of  the  prosecution  of  the  work  could  only  be  looked  to  by  the 
officer  in  charge  during  the  period  of  the  last  extensions." 
(^e  the  same  case  upon  appeal,  176  U.  S.,  609.) 
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The  court  thus  held  that  the  provision  for  forfeitures  lor 
delay  was  not  applicable  to  delay  occurring  during  the  peri- 
ods for  which  the  extensions  were  granted.  But  this  decision 
must  be  considered  in  connection  with  the  particular  facts  in 
the  case.  The  contract  in  that  case  provided  that  in  case  of 
extension  the  other  provisions  thereof  should  "  be  enforceable 
precisely  as  if  the  new  date  for  such  commencement  or  com- 
pletion had  been  the  date  originally  agreed  upon." 

As  officers  of  the  Government  are  not  authorized  to  modify- 
contracts  which  have  been  entered  into  by  the  Government, 
in  any  particular  which  would  be  prejudicial  to  the  interests  of 
the  Government,  I  think  the  decisions  in  3  Comp.  Dec. ,  306,  and 
4  Comp.  Dec,  38,  supra^  must  be  understood  to  refer  to  ex- 
tensions made  in  consideration  of  appropriate  compensation  to 
the  Government  for  the  release  of  the  contractor  from  any 
liability  for  damages  provided  for  in  the  contract  which 
would  be  so  remitted.     (See  8  Comp.  Dec,  104,  supra). 

But  in  case  of  a  waiver  of  the  time  limitation  I  think  any 
provision  for  damages  must  remain  in  force  in  respect  to  tho 
delay  after  the  time  fixed  for  completion.  In  the  present 
case  the  provision  for  deducting  $1  per  day  as  liquidated 
damages  is  expressly  applicable  to  delay  after  the  time  speci- 
fied for  completion.  The  language  of  the  provision  is:  ^'  For 
each  and  every  day's  delay  in  the  delivery  of  each  boat 
beyond  the  time  specified."  Such  a  provisiqn  contemplates 
that  the  contractor  may  be  permitted  to  prosecute  the  work 
after  the  time  fixed  for  its  completion,  and  it  only  becomes 
operative  under  such  circumstances.  Therefore  to  hold  that 
it  ceases  to  have  any  force  when  a  state  of  facts  has  arisen  . 
under  which  by  its  terms  it  can  alone  become  operative  would 
be  to  render  it  nugatory  and  vain. 

In  sevei^al  States  it  has  been  held  that  where  the  time  speci- 
fied in  a  contract  for  the  completion  of  the  work  has  been 
waived  the  contractor  is  liable  for  damages  occurring  there- 
after notwithstanding  the  waiver.  Of  these  cases  the  follow- 
ing clearly  cover  this  point:  Suiclair  v.  Tallmadge  (35  Barb., 
N.  Y.,  602);  GallagJur  v.  XlchoU  (60  N.  Y.,  435);  The  Gran- 
nis  cfe  Hurd  Lumber  Co.  v.  Beeves  (79  N.  Y.  Sup.  Ct.,  171), 
Oherlies  v.  Bullinger  (82  N.  Y.  Sup.  Ct.,  248);  Smithy.  Smith 
(45  Vt.,  433);  Tobey  v.  Price  (75  111.,  645);  Bod^lc  v.  Farmnn 
(11  Wash.,  595). 
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In  Sinclair  v.  TaUmadge  {supra)  quoting  from  the  syllabus, 
it  was  held: 

"If  the  owner  suffers  the  builder  to  go  on  after  the  time 
limited  has  expired  and  complete  the  building,  he  thereby 
waives  the  forfeiture  which  ne  might  have  claimed  had  he 
exacted  at  the  Aky, 

'"If  both  pai*ties,  after  the  time  has  expired,  treat  the  con- 
tract as  still  in  force,  and  the  contractor  is  suffered  to  go  on 
under  it,  the  claim  of  the  owners  will  be  limited  to  damages 
for  nonperformance  as  to  time." 

In  view  of  these  cases  and  of  the  nature  of  the  provision  in 
the  contract  in  the  present  case  I  am  of  opinion  that  the  pro- 
vision continued  in  force  after  the  waiver  of  the  time  limita- 
tion and  until  the  flatboats  were  completed. 

This  provision  stipulates  in  teims  for  liquidated  damages; 
but  in  the  construction  of  a  provision  in  a  contract  stipulating 
a  «um  to  be  paid,  or  deducted  or  forfeited,  or  as  a  penalty  or 
as  liquidated  damages,  in  case  of  a  breach  or  delay  or  failure, 
the  courts  now  generally  hold  that  if  the  language  used  is 
doubtful  or  if  the  effect  of  its  terms  is  unreasonable  it  will  be 
construed  to  provide  for  a  penalty,  which  they  will  enforce 
only  to  the  extent  of  the  actual  damage.  There  are,  however, 
numerous  conflicting  decisions  of  the  courts  upon  this  ques- 
tion. This  conflict  has  arisen,  on  the  one  hand,  from  the 
tenacity  of  many  of  the  courts  in  applying  to  these  cases  the 
^neral  principle  in  the  construction  of  contracts  that  it  is  the 
duty  of  the  couit  to  ascertain  and  enforce  the  intention  of  the 
parties,  and  not  to  undertake  to  make  a  new  contract  for  them; 
and,  on  the  other,  from  the  tendency  of  other  courts  to  intro- 
duce principles  of  equity  in  order  to  relieve  one  of  the  parties 
from  extortion  or  hardship.  From  a  careful  consideration  of 
the  numerous  decisions  upon  this  question  I  think  it  must  be 
conceded  that  the  equitable  tendency  has  prevailed,  although 
in  some  of  these  decisions  there  has  been  an  effort  to  reconcile 
the  equitable  construction  with  the  intention  of  the  parties. 
It  is  bold  in  many  castas  that  where  the  parties  undertake  to 
messure  the  damages  which  will  result  to  one  of  them  by  a 
failure  of  the  other  to  perform  his  part,  where  the  damages 
ire  difScult  of  ai>certainment,  the}'  are  acting  strictlv  within 
'beir  rifrhts,  and  that  it  is  the  dut}'  of  the  courts  to  enforce 
their  agreenient. 
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It  might  be  said  that  there  is  no  greater  reason  why  thi& 
should  not  be  done  in  all  cases  where  the  parties  agree  upon 
an  amount  as  a  measure  of  damages,  even  though  subsequently 
the  damages  may  be  readily  ascertained  and  prove  to  be  exces- 
sive, than  there  is  in  any  other  class  of  cases  where  one  of  the 
parties  makes  a  bad  bargain.  But  in  this  class  of  cases  the 
courts  have  found  grounds  for  interposing  for  the  protection 
of  the  injudicious.  They  frequently  endeavor  to  justify  this 
interposition  upon  the  ground  that  the  parties  have  not  under- 
stood the  force  of  the  words  they  were  using,  especially  if  the 
language  employed  is  susceptible  of  two  meanings.  But  even 
in  cases  where  the  parties  explicitly  provide  for  liquidated 
damages,  they  conclude  that  they  have  used  a  wrong  name, 
and  hold  that  they  can  not  make  that  liquidated  damages 
which  is  in  its  ver^^  nature  a  penalt}^  by  merely  calling  it  so. 

But  even  where  these  reasons  are  not  resorted  to  it  appears 
to  be  now  generally  established  that  where  the  amount  exacted 
is  unconscionable  or  exorbitant,  or  merelj^  excessive  and 
unreasonable,  it  will  not  be  enforced.  Long  ago  the  courts 
established  this  principle  of  equity  in  the  enforcement  of  that 
particular  class  of  contracts  known  as  penal  bonds,  by  which 
the  obligor  binds  himself  to  pay  a  specified  sum  of  money  in 
case  of  his  failure  to  perform  some  particular  act.  On  the 
forfeiture  of  a  bond  the  whole  penalty  was  formerly  recover- 
able at  law.  But  the  courts  of  equity  interposed  and  would 
not  permit  the  obligee  to  receive  more  than  in  conscience  he 
ought.  At  length,  by  the  aid  of  legislation,  this  became  a 
rule  of  law.  The  same  principle  was  subsequently  applied 
to  contracts  providing  for  penalties,  and  later  it  was  applied 
to  provisions  for  forfeitures,  which  were  held  to  import  a 
penalty.  In  recent  decisions  it  has  been  extended  to  all  classes 
of  stipulated  payments  or  deductions,  and  eveq,  with  some 
qualifications,  to  provisions  for  liquidated  damages. 

Ordinarily,  where  from  the  nature  of  the  matter  the  prob- 
able amount  of  damage  is  difficult  of  ascertainment,  the  sum 
stipulated  to  be  paid  will  be  regarded  as  liquidated  damages. 
{Curtis  V.  Breice7\  34  Mass.,  513;  Pettis  v.  Bloomer^  21  How. 
Prac.  N.  Y.,  317;  aDonnell  v.  Rosenberg,  4  Daly,  N.  Y., 
555;  Jaqueth  v.  Hudson,  5  Mich.,  123;  Louis  v.  Braicn,  7  Or.^ 
326;  Niehon  v.  Reid,  12  Fed.  Rep.,  441;  3  Comp.  Dec,  286, 
and  cases  cited  therein.) 
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In  yieHson  v.  Heid  (eupra)^  the  court  said: 

'*  Where  the  sum  named  is  intelligently  and  unequivocally 
stated  to  be  ascertained  or  liquidated  damages  for  breach  of  a 
contract,  and  the  language  is  not  qualified  or  rendered  doubt- 
ful by  other  expressions  contained  in  the  paper,  and  especially 
where  the  actual  extent  of  damage  is  difficult  of  ascertain- 
ment^ and  the  sum  named  is  not  very  greatly  in  excess  of  the 
probable  injury,  the  amount  will  be  treated  as  liquidated 
damages.'^ 

But  where  the  amount  of  the  damages  is  easily  ascertain- 
able, and  especially  where  it  is  unconscionable  or  exorbitant 
or  unreasonable,  the  courts  generally  construe  the  provision 
as  one  for  a  penalty. 

In  Fol'ey  v.  McKeegan  (4  Clarke,  Iowa,  6),  the  court  said: 

'•The  terms  applied  by  the  parties  to  the  sum  fixed  upon 
will  not  always  define  and  determine  the  action  of  the  court 
in  jrivinff  a  construction  to  the  provision.  That  is  to  say, 
though  uie  parties  may  call  the  sum  so  fixed  a  penalty,  or  give 
it  no  name,  or  style  it  liquidated  damages,  the  court,  in  any 
and  all  such  cases,  may  treat  the  sum  as  one  or  the  otner,  de- 
pending upon  the  nature  of  the  agreement,  the  surrounding 
circumstances,  the  intention  of  the  parties,  and  the  reason  and 
justice  of  the  case.'' 

In  Mattheicfi  v.  Sharp  (99  Pa.,  564),  the  court  said: 

*'  To  determine  whether  the  sum  named  is  intended  as  a 
penalty  or  as  liquidated  damages  it  is  necessary  to  look  at  the 
whole  contract,  its  subject-matter,  the  ease  and  difficulty  in 
mea^urin^  the  breach  in  damages,  and  the  magnitude  of  the 
etipulatea  sum,  not  only  as  compared  with  the  value  of  the 
subject  of  the  contract"  but  in  proportion  to  the  probable 
consequences  of  the  breach." 

In  DavU  v.  United  States  (17  Ct.  Cls.,  215),  the  court  said: 

*•  In  determining  whether  an  amount  named  in  a  contract  is 
to  be  taken  as  penalty  or  liquidated  damages  courts  are  influ- 
enced largely  oy  the  reasonableness  of  the  transaction,  and 
are  not  restrained  by  the  foi*m  of  the  agreement  nor  by  the 
terms  used  by  the  parties,  nor  even  bv  their  manifest  intent. 
Where  the  contract  has  expressly  designated  the  amount 
named  as  liquidated  damages,  courts  have  held  that  it  was  a 
penalt}";  and,  conversely,  where  the  contract  has  called  it  a 
penalty  it  has  been  held  to  be  liquidated  damages;  and  again, 
wherethe  parties  have  manifestly  supposed  ana  intendecTthat 
an  exorbitant  and  unconscionable  amount  should  be  forfeited, 
the  courts  have  carried  out  the  intent  only  so  far  as  it  was 
right  and  reasonable."  (See  also  Edgar  <fe  Thompson  Works  v. 
Lnittd  States;  34  Ct.  Cls.,  219.) 
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In  respect,  however,  to  the  courts  construing  a  provision 
for  a  penalty  as  meaning  liquidated  damages,  I  think  this  is 
only  done  in  exceptional  cases.  In  Van  Buren  v.  Di(/gs  (11 
How.,  477),  the  Supreme  Court  said: 

'•The  term  forfeiture  imports  a  penalty.  It  has  no  neces- 
sary or  natural  connection  with  tne  measure  or  decree  of 
injury  which  may  result  from  a  breach  of  contract  or  from  an 
imperfect  performance.  It  implies  an  absolute  infliction, 
regardless  of  the  nature  and  extent  of  the  causes  by  which  it  is 
superinduced.  Unless,  therefore,  it  shall  have  been  expressly 
adopted  and  declared  hy  the  parties  to  be  a  measure  of  injury' 
or  compensation,  it  is  never  taken  as  such  by  courts  of  justice, 
who  leave  it  to  be  enforced  where  this  can  be  done  in  its  real 
character,  viz,  that  of  a  penalty." 

On  a  first  impression  it  might  be  thought  that  the  question 
of  the  reasonableness  of  the  amount  agreed  upon  by  the  par- 
ties should  be  determined  by  a  consideration  of  the  state  of 
facts  and  probabilities  existing  at  the  time  the  contract  was 
made.  But  facts  subsequently  arising  must  often  disclose  the 
unreasonableness  of  an  amount  which  without  knowledge  of 
such  facts  seemed  reasonable  enough.  It  is  true  the  parties 
must  fix  the  amount  in  accordance  with  the  facts  and  proba- 
bilities which  they  have  in  contemplation  at  the  time;  but  it 
is  also  true  that  if  they  could  foresee  the  actual  facts  which 
are  subsequentlj-  disclosed  they  would  not  have  agreed  upon 
the  amount  which  without  such  knowledge  they  thought  rea- 
sonable. And  if  the  courts  did  not  take  subsequent  facts  into 
consideration,  its  judgment  of  probabilities  would  hardly  be 
any  better  than  that  of  the  parties.  In  pmctice  it  appears  that 
courts  do  take  into  consideration  facts  subsequenth^  arising. 

In  Edgar  iic  Thompson  Works  v.  United  States  {supra)  the 
Court  of  Claims  said: 

''The  consideration  of  the  agreement  is  the  sum  of  §7,500, 
and  the  deduction  by  the  defendants  is  $3,250 — a  very  large 
percentage  upon  the  compensation  which  the  claimants  were 
to  receive  for  the  contract  work." 

The  amount  of  the  deduction  mentioned  arose  from  the  pro- 
vision in  the  contract  for  a  forfeiture  of  $25  per  day  as  liqui- 
dated damages  for  each  and  every  day's  delay  in  completing 
the  work,  the  delay  having  continued  for  one  hundred  and 
thirty  days.     The  extent  of  this  delay  could  not  have  been 
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foreseen  by  the  parties,  but  among  other  things  it  was  taken 
into  consideration  by  the  court  in  determining  that  the  amount 
>tipulated  as  liquidated  damages  must  ])e  held  to  be  a  penalty. 

In  the  present  case  the  amount  stipulated  as  liquidated  dam- 
ages is  ^1  per  day  for  each  day's  delay  for  each  boat.  '  If  there 
had  been  only  a  few  daj^s'  delay  the  amount  would  seem  rea- 
sonable enough.  But  when  the  dela}"  actually  occurring  is 
considered  it  assumes  a  veiy  different  aspect. 

The  delay  on  24  boats  was  103  days  each,  and  the  liquidated 
daniages  $2,472.  The  delay  on  27  boats  was  238  days  each 
and  the  liquidated  damages  $6,426.  The  delay  on  9  boats  was 
427  daj-s  eac'h,  and  the  liquidated  damages  $3,848.  The  price 
for  each  boat  is  $319.  Deducting  the  stipulated  damages  from 
the  price  of  each  boat,  the  contractor  would  be  entitled  to 
$216  each  for  24  of  them  and  $81  ea<5h  for  27  of  them.  But 
on  the  remaining  9  he  would  be  indebted  to  the  Government 
$ll*8  for  each  boat.  And  considering  all  together,  instead  of 
1319  for  each  boat,  he  would  receive  only  $16.65  for  each. 
I  therefore  think  the  amount  stipulated  as  liquidated  damages 
is  unreasonable. 

It  further  appears  that  the  Government  suffered  no  actual 
damage.     The  Chief  of  Engineers  says: 

**The  contract  for  these  flatboats  was  entered  into  with  the 
e3q;>ectation  that  active  work  under  the  appropriation  from 
which  thej''  were  to  be  paid  for  would  proceed  at  about  the 
a«me  rate  as  in  previous  years.  By  reason  of  there  having 
been  practicallj'  no  appropriation  made  for  this  improvement 
daring  the  year  1900  this  has  not  been  the  case  and  active 
operations  were  suspended  during  a  portion  of  that  3'ear  and 
during  the  remainder  were  carried  on  with  such  a  relatively 
»mall  force  that  this  plant  was  not  required  for  use  previous 
to  the  dates  on  which  the  deliveries  were  made.  The  United 
States  has,  therefore,  suffered  no  loss  or  damage  by  the  failure 
of  the  contractor  to  make  deliveries  within  the  contract  time. 
Xo  deductions  have,  therefore,  been  made  under  authority  of 
paragraph  58  of  the  specihcations,  and  for  the  reasons  just 
stated  it  is  reconimenaed  that  no  such  deductions  be  made, 
this  being  understood  to  be  the  interpretation  placed  upon 
the  wording  in  this  penalty  clause." 

2jbe  f&ct  that  the  provision  for  liquidated  damages  appears 
in  the  j^peeiiications  prepared  by  the  Government  in  a  printed 
forw^  which  was   not  signed  by  the  parties,  but  was  attached 
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to  and  made  a  part  of  the  contract,  should  also  be  taken  into 
consideration.  In  Edgar  <&  Thompson  Works  v.  United  States 
{sujyra)  the  Court  of  Claims  also  said: 

"It  is  a  most  familiar  principle  of  law  that  the  words  of  an 
agreement  are  taken  most  strongly  against  the  party  who 
prepared  it,  and  if  any  liberality  of  construction  is  to  be 
indulged  it  will  be  in  favor  of  the  party  who  merely  signs  and 
not  the  party  who  signs  and  prepares  the  instrument  for 
execution." 

In  view  of  these  considerations  I  think  the  provision  for 
liquidated  damages  in  the  contract  under  consideration  should 
be  construed  as  providing  for  a  penalty,  and  if  the  Govern- 
ment has  suffered  no  actual  damages  I  am  of  opinion  that 
you  are  authorized  to  pay  the  contractor  the  price  agreed 
upon  for  each  boat  without  deduction.  But  if  the  delay  has 
caused  additional  expense  to  the  Government  for  the  services 
of  officers  in  inspecting  the  boats,  or  otherwise.  I  think  such 
expense  is  to  be  regarded  as  damages  arising  from  the  delay, 
and  the  amount  thereof  should  be  deducted. 


AN  APPROPRIATION  OF  A  SPECIFIC  SUM  FOR  A 
SPECIFIC  OBJECT  TO  SUPPLY  A  DEFICIENCY  IN 
A  GENERAL  APPROPRIATION. 

The  appropriation  for  the  maintenance  and  ordinary'  expenses:  of  quaran- 
tine stations  for  the  fiscal  year  1901  having  l)een  construed  to  be  appli- 
cable to  the  maintenance  and  repair  of  vessels  employed  in  the 
quarantine  service,  an  appropriation  made  March  3,  1901,  of  a  specific 
sum  for  repairs  to  such  vessels,  to  supply  a  deficiency  in  the  former 
appropriation,  is  not  to  be  construed  to  exclude  the  use  of  the  original 
appropriation  for  repairs  to  such  vessels. 

{CcrniptroUey    TraceweU    to    George  A.   Bartlett^   disbursing 
cle7*l\  Treasury  Department^  August  ^^,  1901,) 

In  your  communication  of  the  15th  instant  you  request  my 
decision  of  a  question  presented  by  you,  as  follows: 

''On  page  57  of  the  digest  of  appropriations  for  the  fiscal 
year  1901,  and  for  deficiencies  for  prior  years,  is  an  item  of 
$22,000  for  '  Repairs  to  vessels,  quarantine  service,  1901.' 

"  The  Supervising  Surgeon-General,  United  States  Marine- 
Hospital  Service,  claims  that  this  amount  was  appropriated 
for  repairs  to  the  steamers  Foster  ($7,000),  TFt/cA  (^,000),  and 
Dagmar  ($10,000),  and  that  Congress  fulh'  understood  this  at 
the  time  of  making  the  appropriation. 
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••  I  iifortunatelv  the  act  itself  does  not  specify  what  vessels 
are  to  he  rejwiiredi,  but  says,  'Repairs  to  vessels  in  use  in  the 

auarantine  service,'  and  it  might  reasonably  be  inferred  that 
ikJf ^2,000  was  intended  to  cover  repairs  to  ^7/ vessels  in  use, 
etc. 

*•  I  understand  that  the  total  amount  of  this  appropriation 
has  been  expended  in  repairs  to  the  three  vessels  above  men- 
tioned, and  that  it  is  proposed  to  pay  for  repairs  to  the  other 
ve3>sels,  in  use  in  the  same  service  out  of  the  regular  annual 
appropiiation  for  quarantine  service. 

"  The  question  submitted  for  your  decision  is,  Can  payments 
for 'repairs  to  vessels  be  made  n-om  the  regular  appropriation 
for  quarantine  service,  as  has  been  the  practice  heretofore,  or 
must  they  be  charged  against  the  specific  appropriation  for 
this  purpose?'' 

The  appropriation  to  which  you  refer  is  contained  in  the 
act  of  March  3,  1901  (31  Stat.,  1010,  1015),  which  is  an  act 
making  appropriations  to  supply  deficiencies  for  the  fiscal 
year  ending  June  30,  1901,  and  prior  years.  Your  question 
mu.st  therefore  be  understood  to  relate  to  the  use  of  the  appro- 
priation for  quarantine  service  for  the  same  fiscal  year,  for  of 
course  this  specific  appropriation  for  repairs  to  vessels  for 
IWI  could  not  be  construed  to  be  a  restriction  upon  the  use 
of  appropriations  for  subsequent  fiscal  years. 

The  terms  of  the  appropriation  are  as  follows: 

•"Repairs  to  vessels  in  the  quarantine  service,  twenty-two 
thousand  dollars." 

There  can  be  no  doubt  that  if  this  appropriation  had  been 
ntede  at  the  beginning  of  the  fiscal  year  1901,  for  the  service 
of  that  year,  instead  of  near  the  end  of  that  fiscal  year  as 
a  deficiency  appropriation,  it  would  then,  under  a  well- 
e>tablished  principle  of  construction,  have  been  construed  to 
be  exclusively  applicable  to  repairs  to  such  vessels  for  that 
&^l  year.  (1  Comp.  Dec,  126,  236,  417,  563;  3  Id.,  70,  83, 
43in  4  id.,  594;  5  id.,  835;  6  id.,  126,  194;  and  7  id.,  665.) 
But  whether  this  principle  is  applicable  to  an  appropriation 
for  a  specific  object,  where  the  appropriation  is  made  near 
the  end  of  a  fiscal  year  to  supply  a  deficienc}'  in  an  annual 
appropriation  which  is  applicable  to  the  same  and  other 
objects,  is  not  free  from  doubt.  The  appropriation  for  quar- 
antine service,  1901,  provides  for  the  maintenance  and  ordi- 
narf  expenses  of  quarantine  stations.  This  appropriation 
bsLi  ID  practice  been  construed  to  provide  for  the  maintenance 
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and  repair  of  vessels  employed  in  quarantine  service  at  the 
several  stations.  It  is  conceivable  that  in  contemplating  a 
deliciency  in  this  appropriation,  after  the  expiration  of  about 
half  of  the  fiscal  year,  that  it  was  considered  that  there  would 
be  more  than  suflScient  funds  for  the  maintenance  and  ordi- 
nary expenses  of  the  stations  themselves  and  of  the  vessels, 
exclusive  of  repairs,  and  that  the  excess  for  these  pui-poses 
could  be  applied  to  repairs  of  vessels,  leaving  only  a  partial 
deficiency  for  the  latter  object. 

In  view  of  such  a  state  of  facts  it  might  be  urged  that  the 
amount  thus  remaining  continued  to  be  applicable  to  the 
repairs  of  vessels  until  the  end  of  the  fiscal  year,  and  that 
the  amount  specifically  appropriated  for  such  rej>airs  was 
intended  to  supply  the  deficiency  thus  existing,  but  would 
be  insufficient  to  provide  for  all  of  such  repairs. 

On  the  other  hand,  it  may  be  said  that  while  this  view  of 
the  purpose  of  the  deficiency  appropriation  may  have  been 
taken  by  the  executive  officers  in  applying  therefor,  there  is 
nothing  in  the  language  of  the  appropriation  from  which  the 
inference  can  be  drawn  that  such  was  the  intention  of  Congress. 

While  this  question  is  not  free  from  doubt,  I  am  inclined 
to  the  opinion  that  this  deficiency  appropriation  ought  not  to 
be  const nied  to  be  exclusive.  Where  Congress  appropriates 
a  specific  sum  for  a  specific  object  for  the  whole  of  a  particu- 
lar fiscal  year,  it  is  to  be  presumed  that  the  sum  so  specified 
is  all  that  Congress  intends  shall  be  Uvsed  for  that  object  for 
that  fiscal  year,  and  it  is  therefore  construed  to  exclude  the 
use  of  any  further  sum  for  that  object.  But  this  presump- 
tion does  not  necessarily  arise  in  this  case.  Congress  had 
already  made  an  appropriation  which  was  applicable  to  repairs 
to  vessels  in  the  quarantine  service  during  the  whole  of  the 
fiscal  year  1901.  This  appropriation  having  been  found  insuf- 
ficient for  this  purpose,  in  addition  to  the  other  objects  pro- 
vided for,  a  sufficient  sum  to  supply  this  deficiency  was 
appropriated.  Under  this  state  of  facts  it  is  not  necessarily 
to  be  presumed  that  Congress  intended  that  this  sum  should 
alone  be  used  for  this  object;  and  this  not  being  a  necessary 
implication,  I  do  not  think  the  appropriation  previously  made 
and  applicable  in  part  to  the  same  object  should  be  held  to  be 
inapplicable  thereto  by  reason  of  the  granting  of  an  additional 
sum  to  supply  the  deficiency  therein. 
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PAYMENT  OF  A  JUDGMENT  AGAINST  A  COLLECTOR 
OF  CUSTOMS  FOR  DUTIES  ILLEGALLY  EXACTED. 

A  certificate  of  probable  cause,  in  accordance  with  section  989,  Revised 
Statuteti,  having  been  issued  in  a  suit  against  a  colle(rtor  of  customs  for 
daties  illegally  exacted  on  sugars  brought  into  New  York  from  Porto 
Rico  between  April  10,  1889,  and  May  1,  1900,  the  permanent  appro- 
priation made  by  section  3689,  Revised  Statutes,  for  repayment  to 
importers  of  excess  of  deposits  for  unascertained  duties  or  other 
moneys  paid  under  protest,  is  applicable  to  the  payment  of  the  judg- 
ment rendered  therein  against  the  collector,  including  interest  and 
coetB,  and  payment  thereof  should  be  made  to  the  plaintiffs. 

{Decisi<m  hy  Comptroller  Tracewell^  August  29^  1901.) 

The  Auditor  for  the  Treasury  Department,  on  the  5th 
instant,  certified  that  he  had  examined  and  settled  an  account 
between  the  United  States  and  D.  A.  De  Lima  &  Co.,  wherein 
he  found  the  sum  of  $14,697.54  due  from  the  United  States  to 
said  De  Lima  &  Co.,  being  the  amount  of  a  judgment  of  a 
United  States  court  for  .duties  exacted  in  excess,  with  costs, 
which  sum  was  held  by  the  Auditor  payable  out  of  the  appro- 
priation for  *' repayment  to  importers,  excess  of  deposits 
(castoms),-'  and  that  said  amount  be  *' reported  to  Congress 
under  section  2  of  the  deficiency  appropriation  act  of  July  7, 
K*^.'''  and  that  when  a  warrant  issues  in  payment  of  said 
sum  that  it  issue  in  the  name  of  George  R.  Bidwell,  collector 
of  customs,  district  of  New  York,  who  is  to  be  charged  with 
said  amount  when  an  appropriation  shall  have  been  made 
therefor  by  Congress. 

The  eflfect  of  this  action  of  the  Auditor  as  above  described 
U  to  find  the  amount  of  the  judgment  referred  to  as  a  legal 
claim  to  be  appropriated  for  by  Congress  in  its  discretion,  and 
Is  not  the  certification  of  said  amount  for  payment  by  the 
proper  authorities  of  the  Treasury. 

From  this  action  of  the  Auditor,  De  Lima  &  Co.,  on  the 
17th  instant,  appealed  to  this  office  for  revision.  The  facts  in 
the  case  are: 

The  firm  of   De  Lima  &  Co.  were  consignees  of  sugars 

shipped  from  the  island  of  Porto  Kico.     Upon  the  arrival  of 

«ici  sugars  at  the  port  of  New  York  the  collector  of  customs 

^mcbport,  George  R.  Bidwell,  claimed  and  demanded  the 

pirment  of  duties  thereon  as  if  they  had  been  shipped  from 

^941— Vol.  8 10 
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a  foreign  country.  The  duties  so  demanded  were  paid  by 
De  Lima  &  Co.  under  protest.  Suit  was  brought  at  common 
law  in  the  United  States  circuit  couit  for  the  southern  district 
Qf  New  York  by  said  De  Lima  &  Co.  against  the  said  George 
R.  Bidwell,  in  his  individual  capacity,  to  I'ecover  back  from 
him  the  amount  so  paid  with  interest. 

Such  proceedings  were  had  in  said  case  as  resulted  in  a 
holding  by  the  Supreme  Court  of  the  United  States  that  the 
sugars  aforesaid  were  not  subject  to  the  payment  of  duties, 
and  that  De  Lima  &  Co.  were  entitled  to  recover  back  the 
amount  so  paid,  with  interest  and  costs,  from  the  said  George 
R.  Bidwell.  That  judgment  was  thereafter  entered  by  the 
circuit  court  for  the  southern  district  of  New  York  in  accord- 
ance with  this  decision  of  the  Supreme  Court  and  its  mandate 
to  said  circuit  court,  under  date  of  June  8,  1901,  ordering 
and  adjudging  that  the  firm  of  D.  A.  De  Lima  &  Co.  recover 
of  George  R.  Bidwell  the  sum  of  $14,587.64,  and  that  th« 
plaintiffs  have  execution  therefor  against  said  Bidwell. 

A  certificate  of  probable  cause  under  section  989,  Revised 
Statutes,  was  gmnted  to  the  defendant.  The  effect  of  this 
certificate  is  that  no  execution  can  issue  on  said  judgment 
against  Bidwell,  the  collector,  but  the  amount  so  recovered 
shall,  upon  final  judgment,  be  provided  for  and  paid  out  of  the 
proper  appropriation  from  the  Treasury. 

Section  989,  Revised  Statutes,  reads: 

"When  a  recovery  is  had  in  any  suit  or  proceeding  against 
a  collector  or  other  oflicer  of  the  revenue  for  anj'  act  done  b3' 
him,  or  for.  the  recovery  of  any  money  exacted  by  or  paid  to 
him  and  by  him  paid  into  the  Treasury,  in  the  performance 
of  his  official  duty,  and  the  couit  certifies  that  there  was  prob- 
able cause  for  the  act  done  by  the  collector  or  other  officer,  or 
that  he  acted  under  the  directions  of  the  Secretary  of  the 
Treasurv%  or  other  proper  officer  of  the  Government,  no  exe- 
cution shall  issue  against  such  collector  or  other  officer,  but 
the  amount  so  recovered  shall,  upon  final  judgment,  be  pro- 
vided for  and  paid  out  of  the  proper  appropriation  from  the 
Treasury.'' 

This  section  of  the  statutes  was  bodily  taken  from  the  act 
of  March  3,  1863  (12  Stat,  p.  741,  sec.  12). 

The  jucigment  of  the  circuit  court  for  the  southern  district 
of  New  York,  entered  in  pursuance  of  the  mandate  of  the 
Supreme  Court  as  above  recited,  is  the  final  judgment  pro- 
vided for  by  this  act  of  Congress. 
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This  judgment  was  for  the  sum  of  $14,597. 54,  which  includes 
the  sum  of  $1,509.10  interest,  being  the  interest  on  the  amount 
paid  in  excess,  to  wit,  $1*3,145.36,  to  date  of  rendition  of  judg- 
ment, and  also  the  sums  of  $69.65  costs  in  the  Supreme  Court 
and  $21.40  costs  in  the  circuit  court. 

It  is  apparent  from  a  reading  of  said  sectioi)  989,  Revised 
Statutes,  that  when  a  certificate  of  probable  cause  has  been 
Issued,  that  the  United  States  becomes  liable  for  and  agrees 
to  pay  the  amount  so  recovered  against  the  collector.  The 
interest  and  costs  included  in  the  judgment  is  a  paii;  of  the 
amount  so  recovered.  Hence  the  United  States  has  agreed 
to  pay  the  interest  and  costs  included  in  the  judgment. 

If  there  is  an  available  appropriation  out  of  w-hich  to  pay 
this  judgment  the  Auditor  should  have  certified  it  for  pay- 
ment, and  not  certified  it  as  a  legal  claim  to  be  paid  when 
Congress  shall  have  made  an  appropriation  providing  for  its 
payment. 

Before  adverting  to  the  question  of  the  availability  of  any 
existing  appropriation  to  pay  this  judgment  I  can  not  overlook 
the  action  of  the  Auditor  in  directing  that  when  a  warrant 
issues  in  pursuance  of  an  appropriation  by  Congress  to  pay 
this  judgment  that  it  issue  in  the  name  of  George  R.  Bid  well, 
who  is  the  judgment  defendant.  Why  the  Auditor  should 
seek  to  anticipate  the  action  of  Congress  in  this  particular,  or 
why  in  any  case  a  warrant  with  which  a  judgment  is  to  be 
liquidated  and  paid  should  be  issued  in  the  name  of  the  judg- 
ment defendant  and  put  in  his  possession  instead  of  the  judg- 
ment plaintiff  is  beyond  my  comprehension.  To  say  the  least, 
this  in  an  innovation,  novel  in  its  conception  and  not  very 
well  calculated  to  secure  a  payment  to  a  judgment  creditor. 

It  was  held  by  me  in  the  case  of  A.  S.  Lascelles  &  Co., 

decided  on  the  8th  of  July,  1901,  for  a  refund  of  moneys  paid 

to  the  collector  for  the  port  of  New  York  on  certain  sugai-s 

imported  into  the  United  States  at  the  port  of  New  York 

from  Porto  Kico  between  the  date  of  the  taking  effect  of  the 

treaty  of  Paris  and  the  going  into  effect  of  the  Foraker  Act, 

corering  the  same  dates  as  the  duties  paid  in  this  case,  and 

for  which  judgment  was  rendered  as  herein  set  out,  that  said 

Lascelles  &    Co*   were  entitled  to  a  refund  of  such  duties. 

The  odIv  difference  between  the  case  under  consideration  and 

tlmt  caise  is  that  in  the  former  case  Lascelles  &  Co.  had  not 
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recovered  judgment  against  the  United  States  or  the  collector 
of  customs  for  the  duties  so  wrongfully  exacted  and  paid  by 
them  under  protest. 

It  would  seem  to  the  ordinary  mind  that  it  would  be  a 
travesty  on  justice  to  refund  duties  illegally  exacted  where  a 
judgment  had  not  been  obtained,  and  to  refuse  a  refund  under 
exactly  similar  conditions  where  the  persons  seeking  the  refund 
had  been  diligent  and  had  their  rights  ascertained  and  settled 
in  the  highest  court  in  the  land.  If  there  is  an  appropriation 
available  to  pay  duties  illegally  exacted,  then  it  follows  ^  rei 
necessitate^  that  the  ascertainment  of  the  fact  of  the  illegal  ex- 
action of  such  duties  and  the  ascertainment  of  their  amount 
by  the  judgment  of  a  court,  the  only  tribunal  that  can  finally 
and  conclusively  settle  these  questions,  would  not  and  could 
not  have  the  effect  to  nullify  the  appropriation. 

It  is  perfectly  clear  to  my  mind  that  when  section  989,  Re- 
vised Statutes,  and  the  act  of  1875  (18  Stat,  469)  are  consid- 
ered with  reference  to  section  3689,  Revised  Statutes,  which 
provides  for  the  refund  to  importers  of  the  excess  of  deposits 
for  unascertained  duties  or  other  moneys  paid  under  protest, 
that  said  section  3689  carries  an  appropriation  available  to 
pay  judgments  of  the  character  of  the  one  under  consideration. 
I  will  not  repeat  ray  argument  in  the  Lascelles  (»se  to  show 
that  section  3689  is  the  appropriation  available  to  pay  the 
class  of  refunds  covered  by  that  case  and  the  case  under  con- 
sideration, but  refer  any  reader  who  may  be  curious  on  this 
point  to  that  case.  While  section  3689,  Revised  Statutes^ 
was  not  specifically  mentioned  in  the  Lascelles  case,  yet  it 
was  therein  held  that  the  appropriation  carried  in  the  customs 
administrative  act  of  1890  was  not  available  to  make  refund 
in  such  cases,  hence  section  3689,  being  the  only  other  appro- 
priation, must  necessarily  have  been  meant  as  the  appropria- 
tion out  of  which  such  refunds  could  be  made. 

An  investigation  of  the  subject  of  these  refunds  has  brought 
to  light  a  most  curious  condition  of  affairs,  both  in  the  Treas- 
ury and  in  the  various  acts  of  Congress  on  the  subject.  It 
appears  that,  commencing  with  June  14,  1878  (20  Stat.,  128)^ 
Congress  began  a  series  of  appropriations  of  which  this  act, 
without  setting  them  all  out,  is  a  fair  sample  as  to  language 
and  purpose: 

'^For  repayment  to  importei's  the  excess  of  deposits  for 
unascertained  duties,  or  duties  or  other  moneys  paid  under 
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protest,  including  interest  and  costs  in  judgment  cases,  two 
hundred  and  fifty  thousand  dollars.  Praviaed^  That  no  por- 
tion of  this  appropriation  shall  be  expended  for  the  payment 
of  claims  known  as  the  'Charges  and  commission  cases.'  " 

This  was  followed  by  the  act  of  March  3,  1879,  reappro- 
pnating  the  unexpended  balance  of  the  $260,000  appropriated 
by  the  act  of  June  14,  1878;  by  the  act  of  June  16,  1880  (21 
StaL,  242),  appropriating  $300,000  for  like  purposes;  by  the 
act  of  August  5,  1882  (22  Stat,  260),  appropriating  $300,000 
for  like  purposes;  by  the  act  of  August  4,  1886  (24  Stat., 
260),  appropriating  $200,000  for  like  purposes;  by  the  act  of 
February  1,  1888  (25  Stat.,  6),  appropriating  $500,000  for 
like  purposes.  This  special  legislation  on  the  subject  ceased 
with  this  last  act. 

The  sum  of  all  these  appropriations  was  exhausted  on  Octo- 
ber 16,  1889. 

Before  the  date  of  these  special  appropriations,  and  after 
their  exhaustion,  it  is  presumed  the  Treasuiy  paid  this  class 
of  refunds  out  of  the  general  indefinite  appropriation  con- 
tained in  section  3689,  Revised  Statutes. 

Congress  was  induced  to  make  these  special  appropriations, 
no  doubt,  upon  the  erroneous  and  fallacious  belief  entertained 
by  the  accounting  officers  of  the  Treasury  that,  notwithstand- 
ing the  appropriation  contained  in  section  3689,  Revised 
Statutes,  was  broad  enough  to  cover  such  a  refund  before 
judgment,  it  was  not  broad  enough  to  cover  the  same  after 
judgment. 

In  other  words,  an  appropriation  had  been  made  by  Con- 
gress to  effect  a  particular  object,  but  because  the  Treasury 
officials  wrongfully  refused  to  carry  out  the  object  of  Con- 
gress and  drove  the  claimant  into  court  and  had  it  determined 
that  the  Treasury  officials  had  thus  acted  wrongfully  in  refus- 
ing to  effect  the  particular  object  for  which  provision  had  been 
made  by  Congress,  that,  therefore,  the  appropriation  ceased 
to  be  available  to  pay  the  judgment  so  rendered  bj"  the  court. 

I  can  not  bring  myself  to  this  view  point.  Neither  can  I 
understand  why  an  exception  should  be  made  in  this  case  and 
certify  it  to  Congress  as  a  legal  claim  for  an  appropriation, 
instead  of  paying  it,  when  the  Treasury  has  been  unifonnly, 
with  the  exception  of  the  use  of  the  special  appropriations 
«*et  out,  paving  claims  of  a  like  character  out  of  the  general 
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indefinite  appropriation   contained   in  section  3«>89.  Revised 
Statutes. 

I  conclude,  therefore,  that  the  Auditor  erred  in  settling  this 
claim  by  ordering  it  certified  as  a  legal  claim  for  appropria- 
tion bj'  Congress,  and  that  he  erred  in  ordering  the  wan-ant 
for  its  payment,  when  issued,  to  be  issued  in  the  name  of 
George  R.  Bidwell,  the  judgmentdefendant.  The  Auditor  will 
therefore  state  an  account  in  favor  of  D.  A.  De  Lima  &  Co. 
for  the  sum  of  $1^11,597.64,  being  the  amount  of  the  judgment, 
and  certify  the  same  to  the  division  of  bookkeeping  and  war- 
rants, payable  out  of  the  general  indefinite  appropriation  con- 
tained in  section  3689,  Revised  Statutes,  and  that  such  warrant 
issue  in  the  name  of  the  judgment  plaintiffs,  D.  A.  De  Lima 
&Co. 


TIME  WITfflN  WHICH  AN  APPEAL  CAN  BE  TAKEN. 

In  computing  the  time  within  which  an  appeal  from  a  htettlement  maiie  by 
an  Auditor  can  be  taken  to  the  Comptroller  of  the  Treaeury,  the  day 
on  which  the  settlement  is  made  is  not  to  be  cx)unte<l. 

(DeciHum  hy  Onnptroller  TraafWell^  Septemher  J,  1901.) 

John  King  Freeman  appealed,  August  13,  1901,  from  the 

action  of  the  Auditor  for  the  War  Department  in  settlement 

dated  August  13,  1900. 

»  *  *  *  • 

The  question  arises  in  this  case  whether  claimant  has  com- 
plied with  the  law  in  filing  his  application  for  revision  within 
a  year,  so  as  to  entitle  him  to  have  the  case  heard  on  its 
merits  in  this  oflBce.  It  will  be  observed  that  the  Auditor 
disallowed  his  claim  August  13, 1900,  and  the  appeal  was  filed 
here  August  18,  1901.  Section  8  of  the  act  of  July  31,  1894 
(28  Stat., 207),  provides: 

•'  The  balance  which  may  from  time  to  time  be  certified  by 
the  Auditors  to  the  division  of  bookkeeping  and  warrants 
*  *  *  upon  the  settlement  of  public  accounts,  vshall  be 
final  and  conclusive  upon  the  executive  branch  of  the  Govern- 
ment, except  that  any  person  whose  accounts  may  have  been 
settled,     *     *     *    may,  within  a  year,  obtain  a  revision  of 
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the  said  account  by  the  Comptroller  of  the  Treasury,  whose 
decision  upon  such  revision  shall  be  final  and  conclusive  upon 
the  executive  branch  of  the  Government.'^    *    *    * 

On  December  19,  1900,  in  appeal  No.  5181,  in  the  case  of 
William  H.  Cody,  Company  C,  Second  Tennessee  Volunteers, 
wherein  the  settlement  was  made  by  the  Auditor  October  25, 
18H9,  and  the  appeal  filed  in  this  office  October  26, 1900,  1  held 
that  the  application  for  a  revision  of  the  settlement  of  the 
Auditor  had  not  been  filed  within  a  year,  within  the  meaning 
of  the  law,  and,  therefore,  I  had  no  jurisdiction,  under  section 
s  of  the  act  of  July  31,  1894,  to  revise  the  same. 

On  further  consideration  of  the  matter  and  after  a  careful 
review  of  the  decisions  of  the  courts,  United  States  and  State, 
construing  statutes  of  like  character,  I  am  satisfied  that  my 
holding*  in  the  Oody  case  was  wrong,  and  the  same  is  hereby 
overruled. 

The  date  of  the  Auditor's  settlement  is  the  time  from  which 
the  computation  must  be  made. 

The  statute  requires  that  the  application  for  revision  of  the 
Auditors  settlement  must  be  filed  in  this  oflice  within  a  year. 

Under  the  old  rule,  which  still  prevails  in  a  few  States  and 
in  England,  the  date  of  the  settlement  would  be  included  in  the 
computation  of  time,  but  the  weight  of  modern  authorities  is 
to  exclude  it.  The  modern  authorities  lay  down  the  rule  that 
the  time  within  which'  an  act  is  to  be  done  shall  be  computed 
by  exclnd^ng  the  first  day,  and  incVudin^  the  last  day,  of  the 
specifiied  period. 

I  am  willing  to  follow  this  rule,  and  under  it,  in  this  case, 
the  statute  began  to  run,  not  on  the  day  of  the  Auditor's  set- 
tlera<*nt,  August  13,  1900,  but  on  the  day  following,  August 
14,  1900,  and  terminated  with  the  close  of  August  13, 1901. 

The  time  for  filing  applications  for  revision,  on  appeal,  will 
hereafter  be  computed  under  the  rule  laid  down  in  this  decision. 
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LEAVES  OF.  ABSENCE  ON  ACCOUNT  OF  SICKNESS 
OF  CLERKS  OF  THE  BUREAU  OF  ENGRAVING 
AND  PRINTING. 

The  provision  in  the  act  of  July  6,  1892,  that  "the  employees  of  the  Bureau 
of  Engraving  and  Printing**  shall  be  allowed  leave  of  absence,  with 
pay,  not  to  exceed  thirty  days  in  any  one  year,  operates  to  except 
such  employees,  but  not  the  clerks  of  the  Bureau,  from  the  provisions 
contained  in  the  act  of  March  15,  1898,  regulating  the  granting  of 
leaves  of  absence  to  clerks  or  employees  of  the  Executive  Departments. 

( Onnptvoller    Tracenjodl   to    tJie    Secretary   of  the   Tredsiiry^ 
September  10,  1901. 

In  your  communication  of  August  27,  1901,  you  present  a 
question  for  my  decision,  as  follows: 

'*  Mr.  Edward  Lamasure,  accountant,  Bureau  of  Engraving 
and  Printing,  has  been  absent  from  the  Depai-tment  on  account 
of  sickness  in  excess  of  the  thirtj'  days  allowed  by  law  (see 
chap.  154,  page  87,  vol.  27,  U.  S.  Statutes),  and  now  makes 
application  for  pay  for  said  excessive  time,  and  your  opinion 
is  asked  as  to  whether  or  not  he  is  entitled  thereto. 

"Provision  for  the  paj-  of  Mr.  Lamasure  for  the  current 
fiscal  year  is  included  in  the  act  making  appropriation  for 
the  legislative,  executive,  and  judicial  expenses  of  the  Govern- 
ment. (See  page  979,  second  session  Fifty-sixth  Congress, 
1900-1901,  U.  S.  Statutes.) 

'*The  question  as  to  the  time  that  niay  be  allowed  as  leave 
of  absence  on  account  of  sickness  or  other  causes  to  employees 
whose  salaries  are  provided  for  in  the  sundry  civil  bill,  is  not 
involved." 

It  is  understood  that  the  Bureau  of  Engraving  and  Printing 
was  established  under  the  following  provisions  of  the  act  of 
April  7,  1866  (14  Stat.,  25),  now  section  3577  of  the  Revised 
Statutes: 

''The  Secretary  of  the  Treasury  may  cause  notes  to  be 
engraved,  printed,  and  executed  at  the  Department  of  the 
Treasury  in  Washington,  and  under  his  direction,  if  he  deems 
it  inexpedient  to  procure  them  to  be  engmved  and  printed  b} 
contract;  and  he  may  purchase  and  provide  all  the  machinery 
and  materials,  and  employ  such  persons  and  appoint  such  oM- 
cers  as  are  necessary  for  this  purpose." 

I  think  there  can  be  no  doubt,  therefore,  that  the  Bureau  is 
a  part  of  the  Treasury  Department.  It  has  also  been  so  rec- 
ognized by  numerous  acts  of  Congress.     Beginning  with  the 
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act  of  June   20,    1S74  (18  Stat.,  110),  annual  appropriations 
\wLve  been  specificall}^  made  as  a  part  of  the  Treasury  Depart- 
ment for  a  salary  for  the  Chief  of  the  Bureau,  and  the  act  of 
June  11, 1S96  (29  Stat. ,  421),  contained  the  following  provision: 

**\1\  tbe  business  of  the  Bureau  of  Engi-aving  and  Printing 
shall  be  under  the  immediate  control  of  the  Director  of  said 
Bareau^  subject  to  the  direction  of  the  Secretary  of  the  Treas- 
ury, and  the  Director  of  the  said  Bureau  shalf  report  to  and 
be  responsible  directly  to  the  Secretary  of  the  Treasury.'' 

By  section  4  of  the  act  of  March  3,  1883  (22  Stat.,  563),  it 
was  provided  that  absence  by  clerks  or  other  employees  in  the 
I-xecutive  Departments  in  excess  of  leave  of  absence  granted 
'•which  shall  not  exceed  thirty  days  in  any  one  year,  except 
in  case  of  sickness,  shall  be  without  pay." 

By  section  5  of  the  act  of  March  3,  1893  (27  Stat,  715),  it 
was  provided  that  the  head  of  any  department  might  grant 
••thirty  days'  annual  and  thirty  days'  sick  leave,  with  pa}",  in 
any  one  year,  to  each  clerk  or  employee,"  with  a  further  pro- 
vision that  such  sick  leave  might  be  extended,  in  exceptional 
and  meritorious  cases,  "not  exceeding  sixty  days  in  any  one 
case  or  in  any  one  calendar  year." 

By  section  7  of  the  act  of  March  15,  1898  (30  Stat.,  316),  it 
was  provided  that  the  head  of  any  department  might  grant 
••thirty  days'  annual  leave  with  pa}'^  in  any  one  year  to  each 
clerk  or  employee,"  and  that  in  exceptional  and  meritorious 
cases  such  annual  leave  might  in  case  of  sickness  be  extended 
with  pay  "not  exceeding  thirty  days  in  anj^  one  case  or  in 
any  one  calendar  year." 

By  the  act  of  July  7,  1898  (30  Stat,  653),  it  was  provided 
that  8uch  thirty  days'  annual  leave  with  pay  might  be  granted 
*•  notwithstanding  such  clerk  or  employee  may  have  had  dur- 
ing such  year  thirty  days'  leave  with  pay  on  account  of 
sdckness. " 

By  section  4  of  the  act  of  February  24, 1899  (30  Stat.,  890), 
it  was  provided  that  the  thirty  days'  annual  leave  of  absence 
with  pay  authorized  by  law  should  be  "exclusive  of  Sundays 
and  legal  holidays." 

In  the  absence  of  other  legislation  I  think  there  can  be  no 
doubt  that  the  foregoing  legislation  regulating  the  granting 
of  leaves  of  absence  in  the  Executive  Departments  would 
apply  to  all  clerks  and  employees  in  the  Bureau  of  Engrav- 
io^aod  Printing". 
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But  by  the  act  of  March  3,  1887  (24  Stat.,  607),  it  was  pro- 
vided that — 

"  the  employees  of  the  Bureau  of  Engraving  and  Printings 
including  pieceworkers,  shall  be  allowed  leave  of  absence, 
with  pay,  not  exceeding  fifteen  days  in  any  one  year." 

And  by  the  act  of  July  6,  1892  (27  Stat.,  87),  the  tune  for 
which  such  leave  might  be  granted,  with  pay,  was  extended 
to  thirty  days.     See  also  act  of  June  8,  1896  (29  Stat.,  275). 

This  special  legislation  for  leaves  of  absence  for  employees 
of  the  Bureau  of  Engraving  and  Printing  makes  more  specific 
provision  for  them  than  is  made  by  the  general  legislation  for* 
clerks  and  employees  of  all  Executive  Departments.  It 
therefore  operates  as  an  exception  thereto  and  is  exclusive. 
(5  Comp.  Dec.,  611;  7  Id.,  181;  1  id.,  126,  236,317,  417,  563; 
2  id.,  202;  3  /rf.,  83,  439;  4  id.,  594,  649;  5  id.,  102,  181,  838; 
6  id..  126,  717;  7  id.,  665.) 

It  is  also  to  be  observed  that  the  general  provision  for 
leaves  of  absence  made  for  the  Executive  Departments  by  its 
tei-ms  includes  clerks  and  employees,  while  the  special  provi- 
sion for  the  Bureau  of  Engraving  and  Printing  by  its  terms 
includes  employees  only.  1  think  it  must  be  held,  therefore, 
that  the  special  provision  for  the  Bureau  does  not  except 
clerks  of  the  Bureau  from  the  general  provision,  which  is 
applicable  to  the  Treasury^  Department,  including  the  Bureau. 

In  connection  with  this  view  it  is  also  to  be  observed  that 
two  distinct  appropriations  are  made  annually  for  the  ex- 
penses of  the  Bureau — one  of  which  provides  for  a  Director 
of  the  Bureau,  and  assistant  director,  an  accountant,  a  ste- 
nographer, four  clerks,  two  assistant  messengers,  and  one 
laborer,  specifying  the  salaries  of  each  (legislative  appropria- 
tion act  of  March  3,  1901,  31  Stat.,  979);  and  the  other  for 
labor  and  expenses  of  engraving  and  printing,  for  salaries  of 
all  necessary  clerks  and  employees,  and  for  wages  of  plate 
printers,  the  amount  of  such  salaries  and  wages  not  being 
fixed  for  each  (sundry  civil  appropriation  act  of  March  3, 
1901,  31  Stat,  1142).  It  has  been  suggested  that  the  pei-sons 
provided  for  by  the  latter  of  these  appropriations  are  to  be 
regarded  as  employees,  and  that  the  accountant  and  clerks 
provided  for  in  the  former  appropriation  are  to  regarded  as 
clerks;  and  that  the  provisions  in  the  acts  of  March  3,  1887, 
and  July  6,  1892,  supra,  which  make  special  provision  for 
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leav^  of  absence  for  the  employees  of  the  Bureau,  should 
therefore  be  restricted  to  the  employees  appropriated  for  by 
the  sundry  civil  appropriation  act,  stipra^  leaving  the  account- 
ant and  clerks  appropriated  for  by  the  legislative  appropria- 
tion act,  »upra,  under  the  general  provisions  for  leaves  of 
absence  made  for  the  Executive  Departments. 

1  undersstand  that  this  construction  was  acted  upon  by  the 
Department  for  a  number  of  years  prior  to  and  including  the 
calendar  year  1897,  but  that  after  the  expiration  of  that  year 
this  practice  was  discontinued;  and  that  since  that  year  leaves 
of  absence  with  pay  have  not  been  granted  in  excess  of  thirty 
days,  by  reason  of  sickness  or  otherwise,  to  any  of  the  clerks 
or  employees  .of  the  Bureau. 

But  I  do  not  think  the  fact  that  two  separate  appropriations 
are  made  for  different  portions  of  the  force  of  the  Bureau, 
and  that  in  one  of  them  their  compensation  is  fixed  while  in 
the  other  it  is  not,  affords  a  proper  ground  for  restricting  the 
operation  of  the  act  of  March  15,  1898,  ^{/>7'a,  to  those  clerks 
in  the  Bureau  whose  compensation  is  fixed  by  law.  There 
appears  to  be  no  satisfactory  reason  why  a  clerk  whose  com- 
pensation is  not  fixed,  but  who  comes  within  the  terms  of  the 
statute,  should  not  be  entitled  to  a  grant  of  leave  of  absence 
for  i<ickness  as  well  as  one  whose  compensation  is  so  fixed. 
Whether  his  compensation  is  fixed  by  law  or  not  and  whether 
he  is  provided  for  in  the  legislative  or  sundr}'^  civil  appropria- 
tion act  appear  to  be  immaterial. 

The  essential  distinction  appears  to  be  that  the  act  of  July 
«5,  1892,  supra,  which  makes  specific  provision  for  granting 
leaves  of  absence  to  employees  of  the  Bureau  is  by  its  terms 
restricted  to  employees,  and  that  therefore  the  exception 
which  it  makes  to  the  act  of  March  15,  1898,  is  likewise 
restricted  to  employees.  It  clearly  follows  therefore  that  if 
only  the  employees  of  the  Bureau  are  excepted,  the  clerks 
are  not,  and  it  must  therefore  be  held  that  the  latter  remain 
nitbin  the  terms  of  the  act,  and  that  the  head  of  the  Depart- 
ment is  authorized  to  grant  them  leaves  of  absence  with  pay 
in  accordance  with  its  provisions. 

The  distinction  between  a  clerk  and  an  employee  can  not 
always  be  readily  made.  The  terms  are  in  fact  frequently 
mtercbangeable.  But  for  the  purposes  of  this  question  1 
thiai  you  may  be  guided  by  the  consideration  that  all  persons 
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who  are  employed  or  appointed  under  the  appropriations  for 
the  Bureau  as  clerks  are  to  be  so  regarded  for  the  purposes 
herein  considered.  I  also  think  that  the  term  "  accountant, '^ 
as  used  in  the  legislative  appropriation  act  of  March  3,  1901, 
is  not  to  be  distinguished  from  the  term  ''clerk." 

I  have  the  honor,  therefore,  to  advise  you  that  you  are 
authorized  to  grant  leave  of  absence  to  Mr.  Lamasure,  with 
pay,  on  account  of  sickness,  if  you  deem  his  case  exceptional 
and  meritorious,  a^  provided  by  law,  not  to  exceed  thirty  days 
in  any  one  calendar  year. 

I  have  not  overlooked  21  Op.  Att.  Gen.,  338,  cited  in  4 
Comp.  Dec,  579.  In  this  opinion  the  Attorney -General 
reached  the  conclusion  that  the  act  of  1892,  supra^  which  pro- 
vides for  thirty  days  leave  of  absence  only  for  the  employees? 
of  the  Bureau,  "is  still  in  force  and  is  the  onh-  lawgoverninor 
leaves  of  absence  in  that  Bureau."  But  the  Attorney -General 
appears  to  have  been  led  to  the  latter  of  these  conclusions  by 
the  consideration  that  such  had  been  the  uniform  construction 
of  these  acts  by  this  Department.     In  this  connection  he  sa^^s: 

''The  language  of  the  statute  of  1893,  describing  the  clerks 
and  employees  who  are  entitled  to  leave  of  absence  thereunder 
is  copied  from  the  provision  in  pari  materia  of  the  legislative, 
etc.,  appropriation  act  of  Marcn  3,  1883,  chapter  128,  section 
4.  The  Chief  of  the  Bureau  of  Engraving  and  Printing 
states  in  his  letter  that  by  the  uniform  departmental  con- 
struction of  the  statute  of  l883  it  was  held  inapplicable  to  his 
Bureau.  This  was  certainly  also  the  understanding  of  sub- 
sequent Congresses,  as  is  shown  by  their  action  in  adopting 
special  legislation  for  the  benefit  of  the  employees  of  the 
Bureau.  (Acts  of  March  3,  1887,  chap.  392,  and  Julv  6,  1892, 
chap.  154;  Cong.  Rec,  Feb.  28,  1887,  p.  2429,  anS  July  1, 
1892,  p.  5723.)  When  an  act  of  Congress  has  for  a  consider- 
able period  of  time  received  a  unifonn  departmental  construc- 
tion, and  this  construction  was  known  to  Congress,  and  a 
subsequent  act  in  pari  materia  is  enacted  without  change  of 
language,  there  is  a  presumption  of  considei-able  force  that 
the  new  language  is  intended  to  receive  the  same  construction 
as  the  old.  (20  Opin.,  719,  721.)  Moreover,  the  statute  of 
1893  contains  no  express  repeal  of  or  reference  to  the  statute 
of  1892.  There  is  no  necessary  inconsistency  in  the  two  actij 
standing  together.  The  maxim  generalia  specialibus  non  dero- 
gant  applies,  and  the  later  act  does  not  operate  as  an  implied 
repeal.  {Ex  parte  Crow  Dog,  109  U.  S.,  556,  570.)  It  should 
be  added  that  the  nature  of  the  work  done  in  the  Bureau  of 
Engraving  and  Printing  is  so  different  from  that  done  in  the 
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Other  Executive  Departments  as  to  confirm  the  view  that  the 
!»pecial  act  governing  leaves  of  absence  to  its  employees  was 
not  intended  to  be  repealed." 

As  I  have  stated,  supra^  the  construction  of  these  statutes 
by  this  Department  has  not  been  uniform,  and  the  presump- 
tion that  Congress  intended  that  the  subsequent  acts  relating 
to  leaves  of  absence  in  the  Executive  Departments  should 
receive  the  same  construction  that  was  given  to  the  act  of  1883, 
is  at  most  very  doubtful.  It  is  also  to  be  observed  that  the 
Attorney -General  takes  no  notice  whatever  of  the  difference 
in  the  terms  employed  in  the  special  act  relating  to  the  Bureau 
and  those  in  the  acts  relating  to  the  Executive  Departments 
generally.  Moreover,  what  he  says  about  the  different  nature 
of  the  work  in  the  Bureau  and  the  Departments  indicates  a 
sufficient  reason  for  distinguishing  between  the  '^ employees" 
in  the  Bureau  and  those  in  the  Departments:  but  it  is  under- 
stood that  there  is  no  material  distinction  in  the  nature  of  the 
work  of  the  "  clerks  "  in  the  two  branches.  These  facts  there- 
fore sufficiently  explain  the  difference  made  by  Congress  in 
providing  for  leaves  of  absence  for  employees  in  these  differ- 
ent employments,  but  it  does  not  afford  any  reason  for  extend- 
ing that  difference  to  the  clerks. 


CLAIMS  FOR  SERVICES  RENDERED  WITHOUT 
AUTHORITY. 

A  head  of  a  Department  is  not  authorized  to  pay  a  claim  for  services 
rendered  without  authority  merely  because  incidentally  something 
I  done  which  might  have  been  sfuthorized. 


{Acting   Comptroller  Mitchell  to  the  Secretary  of  War^  Sep- 
temher  10,  190 L) 

I  have  received  by  your  direction  a  letter  addressed  to  the 
Chief  of  Engineers  by  Captain  Charles  Keller,  Corps  of  Engi- 
neers, in  relation  to  a  claim  of  the  Racine  Tugboat  Company 
for  $25  for  the  services  of  a  tug  belonging  to  said  company 
in  towing  a  surf  boat  and  crew  belonging  to  the  United  States 
life-isaving  station  at  Racine,  Wis.,  from  Racine  to  the  wreck 
of  the  schooner  Z^  Hand^  floating  in  Lake  Michigan,  and  then 
towing  the  wreck  ashore.     A  decision  is  requested  whether 
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under  the  circumstances  of  this  case  the  account  can  be  legally 
paid  from  the  permanent  indefinite  appropriation  made  in  the 
act  of  June  14, 1880  (21  Stat.,  197),  for  the  removal  of  wrecks 
obstructing  navigation. 

The  facts  of  this  case  are  as  follows:  Some  time  in  May  of 
this  year  the  keeper  of  the  life-saving  station  at  Racine  was 
informed  by  telegraph  from  Milwaukee  that  the  hull  of  a 
capsized  schooner  had  passed  that  port  and  was  drifting- 
toward  Racine.  The  wreck  had  not  been  identified,  but  was 
supposed  to  be  that  of  the  Racine  schooner  H,  Rand,  The 
keeper  states  that  with  the  object  of  investigating  and 
identifying  the  wreck,  having  it  towed  to  Racine,  if  worth 
saving,  and  in  order  to  search  for  any  bodies  which  might  be 
fastened  to  or  held  down  by  it,  he  hired  a  tug  to  tow  the  surf- 
boat  and  crew  to  the  wreck,  and  as  it  was  found  to  be  in  the 
track  of  navigation,  to  tow  it  ashore. 

Payment  of  the  account  was  refused  by  the  General  Super- 
intendent of  the  Life-Saving  Service  on  the  ground  that  the 
expense  was  not  properly  payable  from  any  appropriation  for 
the  Life-Saving  Service.  In  returning  the  account  of  the 
tugboat  company  to  the  keeper,  he  said: 

"  Your  reports  show  that  the  vessel  was  known  to  be  a 
derelict  and  that  there  w^ere  no  living  persons  on  board  to  whom 
assistance  could  be  rendered.  The  only  work  accomplished 
seems  to  have  been  the  hauling  of  the  derelict  from  the  track 
of  navi ration  to  the  beach.  This  class  of  work,  viz,  the 
removal  of  sunken  or  wrecked  vessels  or  other  obstructions 
to  navigation,  comes  under  the  jurisdiction  of  the  Secretary 
of  War  (the  Engineer  Department)." 

The  account  of  the  company  was  thereupon  referred  to  the 
United  States  engineer  officer  at  "Milwaukee.  The  following 
statement  and  recommendation  are  made  by  Captain  Keller: 

'*  The  floating  wreck  of  schooner  H.  Rand  was  reported  in 
the  newspapers  and  verbally  to  this  office,  but  not  in  such  a 
way  that  oflacial  action  for  its  removal  coula  be  taken.  It  was, 
as  stated,  a  dangerous  obstruction  to  navigation,  and,  if  located 
and  it«  removal  undertaken  by  the  Engineer  Department, 
would  undoubtedly  have  caused  a  greater  expense  than  this 
bill  of  $25  for  the  tug  hire. 

''  In  view  of  the  tug  being  employed  in  the  removal  of  the 
wreck  and  placing  it  on  the  shore  out  of  the  way  of  causing 
further  danger  to  vessels,  and  the  charge  being  reasonable  for 
such  a  senice,  I  would  recommend,  that  if  not  contrary  to  law 
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and  regulations,  that  the  account  of  the  Racine  Tugboat  Com- 
papy  for  $25  be  allowed  and  paid  from  the  indefinite  appro- 
priatiou  for  the  removal  of  wrecks  obstructing  navigation." 

While  the  claim  appears  to  be  a  very  meritorious  one,  it  is 
not  one  which  the  accounting  oflBcers  are  authorized  to  allow. 
The  sei-vice  was  performed  at  the  request  of  an  employee  of 
of  the  Life-Saving  Service,  and,  if  it  was  an  expense  which 
he  was  not  authorized  to  incur,  no  legal  obligation  on  the 
part  of  the  United  States  was  created.  The  fact  that  inci- 
dentally something  was  done  which  might  have  been  author- 
ized by  the  War  Department  through  the  engineer  officer  at 
Milwaukee  does  not,  1  think,  authome  the  War  Department 
to  assume  payment.  This  officer  can  authorize  only  the  pay- 
ment of  claims  which  are  founded  on  contrac^ts,  either  express 
or  implied,  and  claims,  which,  like  the  present  one,  appear  to 
be  founded  upon  merely  equitable  or  moral  grounds  can  only 
be  paid  after  direct  authorization  by  Congress. 


REFUNDMENT  OF  TAX  PAID  ON  OLEOMARGA- 
RINE PURCHASED  AS  BUTTER. 

Ex*^"otive  officers  are  not  authorized  to  bend  the  construction  of  the  law 
so  aH  to  make  it  conform  to  considerations  of  equity,  nor  to  supply 
suppof^ed  deficiencies  in  its  provisions. 

A  tirm  of  grocers  who  purchased  oleomargarine  as  butter  and  paid  a  special 
tax  aa  a  retail  dealer  in  oleomargarine  is  not  entitled  to  refundment 
thereof  by  reason  of  ita  want  of  knowledge  of  the  nature  of  the  article 
at  the  time  it  was  purchased. 

i Decision  hy  Acting  Comptroller  Mitchell^  September  10^  1901.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute  as  follows: 

••The  Commissioner  of  Internal  Revenue  has  referred  to 
this  office,  per  schedule  No.  797  of  refunds  of  taxes,  the  claim 
of  W.  E.  W'oodbury  &Co.,  of  Rochester,  N.  Y.,  for  the  refund 
of  a  special  tax  as  retail  dealer  in  oleomargarine  for  the  last 
nine  months  of  the  fiscal  year  ending  June  30,  1900,  and  the 
refunding  of  a  50  per  cent  penalty  thereon. 
"The  Commissioner's  finding  of  facts  is  as  follows: 
" '  W.  E.  Woodbury  &  Co.  were  grocers,  and,  as  such,  pur- 
diased  what  they  supposed  was  creamery  butter,  paying  the 
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highest  price  therefor.  Ascertaining  that  this  so-called  butter 
was  oleomargarine,  they  were  required  in  January  (1900)  to 
paj^  special  tax  as  retail  dealer  in  oleonaar^arine  for  the  nine 
months  ending  June  80, 1900,  and,  as^they  did  not  make  return 
for  special  tax  in  October,  they  were  also  required  to  pay  the 
penalty. 

"•As  this  firm  sold  oleomargarine  in  October  they  were 
liable  to  the  special  tax  as  assessed;  but,  as  they  did  not  know 
that  they  were  selling  it  and  made  return  as  soon  as  they  knew 
their  liability,  the  penaltv  did  not  accrue  and  was  collected 
without  authority.  W.  E.  Woodbury^  &  Co.  ask  the  refund- 
ing of  the  special  tax  and  penaltv  aggregating  $54,  paid  Janu- 
ary 15,  1900. 

'''The  claim  is  hereby  allowed  for  $18,  the  penalty  paid. 
The  balance  of  the  claim  is  rejected.' 

"'Se.'tion  3176,  Revised  Statutes,  as  amended  bv  the  act  of 
August  27,  1894  (28  Stat,  558),  provides: 

'"When  any  person,  corporation,  company,  or  association 
refuses  or  neglects  to  renaer  any  return  or  list  required  by 
law  (within  the  month  in  which  the  business  taxed  is  begun) 
*  *  *  he  (the  Commissioner  of  Internal  Revenue)  shall 
add  *  *  *  except  in  cases  of  sickness  or  absence  *  *  * 
50  per  centum  to  such  tax.'    *     *    * 

''  It  will  be  observed  that  it  is  not  ignorance  of  the  real 
character  of  the  subject-matter  of  any  oi  his  business  transac- 
tions that  protects  a  special  taxpayer  from  the  imposition  of 
the  penalty,  but  only  his  absence  or  sickness.  In  the  eye  of 
the  statute  neglect  occasioned  by  ignorance  is  as  culpable  as 
willful  neglect.  Nor  can  any  possible  equities  in  the  present 
case  operate  to  relieve  the  claimant  from  the  penalty  imposed. 
The  law  would  appear  to  be  clear,  and*  as  between  legal  and 
equitable  considerations,  the  Commissioner  is  confined  to  the 
former. 

"I  have  accordingly  decided  that  the  penalty  in  this  case 
was  properly  assessed  and  paid." 

Executive  officers  are  not  authorized  to  bend  the  construc- 
tion of  the  law  so  as  to  make  it  conform  to  considerations  of 
equity,  nor  to  supply  supposed  deficiencies  in  its  provisions. 
(6  Comp.  Dec,  171.)  In  United  States  v.  Union  Padfie  Rail- 
road  Company  (91  U.  S.,  72, 85)  the  Supreme  Court  said: 

^'Courts  can  not  supply  omissions  in  legislation,  nor  afford 
relief  because  they  are  supposed  to  exist." 

The  decision  of  the  Auditor  is  approved. 
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TRAVELING  EXPENSES  ON  CHANGE  OF  STATION 
WHILE  ON  LEAVE  OF  ABSENCE. 

It  is  the  duty  of  an  officer  or  employee  to  be  present  at  his  official  station 
or  place  of  duty  whenever,  during  business  hours,  the  official  duties 
or  bus?ine«  of  his  office  or  employment  require  his  presence  there. 

Where  the  official  station  or  place  of  employment  of  an  officer  or  employee 
is  changed  while  he  is  absent  with  leave  and  he  is  ordered  to  return 
to  his  new  station,  he  is  only  entitled  to  traveling  expenses  for  the 
greater  distance  which  he  is  required  to  travel  by  reason  of  the  change 
of  his  station. 

The  tmvel  of  an  officer  or  employee  who  is  ordered  to  a  new  station  or 
place  of  duty  terminates  on  his  arrival  there,  and  he  is  not  entitled  to 
mibeistence  as  a  part  of  traveling  expenses  for  any  period  thereafter. 

{A^stant  Cf/mptroUer  Mitchell  to  the  Secretary  of  the  Treasury^ 
September  16,  1901.) 

By  reference  of  August  30,  1901,  you  request  my  decision 
of  the  questions  presented  in  a  communication  from  the 
Supervising  Surgeon-General  of  the  Marine-Hospital  Service 
of  AugTist  22,  1901,  as  follows: 

-On  July  17, 1901, 1  ordered  Surg.  C.  T.  Peckham,  of  this 
Service,  from  Norwich,  Conn.,  to  Boston,  Mass.,  which  order 
was  revoked  July  23,  1901,  when  he  was  ordered  to  report  at 
New  York,  N.  i .,  for  duty  at  the  immigration  depot  m  that 
city. 

••  The  station  of  Surgeon  Peckham  orior  to  the  receipt  of 
the  above  orders  was  Galveston,  Tex.  On  November  30, 1900, 
he  was  granted  leave  of  absence  for  two  months  from  Decem- 
^•er  17,  1900,  which  was  renewed  from  time  to  time  on  account 
of  sickness,  so  that  the  period  of  leave  of  absence  covered 
Ilecember  17,  1900,  to  July  19,  1901,  inclusive. 

•'  Upon  being  granted  the  leave  as  above  set  forth  Surgeon 
Peckbam  left  his  station  in  Galveston,  Tex.,  and  proceeded 
to  Norwich,  Conn.,  notifying  the  Bureau  of  his  action.  Hence 
it  will  be  observed  that  the  station  of  this  officer  was  changed 
while  he  was  on  leave  of  absence  in  Norwich. 

•*  Under  the  provisions  of  pamgraph  156  of  the  regulations 
of  tbi.s  Service,  which  reads  as  follows: 

•*  •  When  the  station  of  an  officer  is  changed  while  he  is  on 
;*«ve  of  ab.^nce,  he  will,  on  joining  his  new  station,  be  entitled 
to  traveling  expenses  from  the  place  of  receipt  of  order  to  the 
oew  station,  provided  the  distance  is  not  greater  than  that 
from  the  old  to  the  new  station;  but  if  the  distance  be  greater 

^Ul—Woh  8 11 
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he  will  be  entitled  to  traveling  expenses  for  a  distance  equal 

to  that  from  the  old  to  the  new  station  onl}' ' — 

"'  he  rendered  his  account  for  traveling  expenses  incurred  from 

Norwich,  Conn.,  to  New  York,  N.  Y.,  in  which  he  included 

the  charges  for  hotel  accommodations  for  three  da3'^s,  as  is 

allowed  by  paragraph  165  of  the  regulations,  which  reads  as 

follows: 

'* '  Commissioned  and  noncommissioned  officers,  when  trans- 
ferred from  one  station  to  another,  shall  be  allowed  the  actual 
and  necessary  cost  of  board  and  lodging  for  three  days  from 
the  date  of  arrival  at  the  last  station,  at  a  rate  not  greater 
than  16  a  day.' 

'"The  purpose  and  intention  of  paragraph  165,  referred  to 
above,  is  to  cover  the  expense  for  a  reasonable  time  which  a 
medical  officer  may  be  subjected  to  on  making  a  change  of  sta- 
tion, until  he  may  be  able  to  secure  such  accommodations  as 
he  may  need.  For  instance,  in  the  case  of  one  medical  officer 
relieving  another  at  one  of  the  large  hospitals  where  there  is 
but  one  residence  at  the  station,  and  it  is  necessary  that  the 
two  officers  should  remain  at  the  station  until  a  complete  trans- 
fer of  all  property  is  made,  under  this  paragraph  the  one 
officer  incurs  a  bilf  at  a  hotel  and  makes  it  a  part  of  his  ti-av- 
eling  expense  account. 

''In  view  of  the  decision  of  the  Comptroller  of  the  Treas- 
ury, dated  August  10,  1900,  rendering  inoperative  paragraph 
1330  of  the  regulations  of  the  War  Department,  wnich  para- 
graph is  believed  to  be  so  closel}^  interwoven  with  paragraph 
156  of  the  regulations  of  this  Service  in  so  far  as  the  intent 
to  reimburse  an  officer  assigned  to  a  new  station  while  on 
leave  of  absence  is  concerned,  1  have  the  honor  to  request 
that  the  Comptroller  be  called  upon  to  furnish  a  decision  in 
the  premises,  stating  therein  how  much,  if  any,  of  the  ex- 
penses incurred  by  Surgeon  Peckham  under  paragraphs  156 
and  165  of  the  regulations  of  this  Service  are  proper  charges 
against  the  Government,  in  order  that  reimbursement  may 
be  made  him  in  accordance  with  said  decision." 

In  the  decision  of  August  10,  1900,  to  which  the  Super viss- 
ing  Surgeon-General  refers  (TComp.  Dec,  78),  quoting  from 
the  sj^labus,  it  was  held: 

''Where  the  station  of  an  officer  of  the  Army  is  changed 
while  he  is  absent  on  leave  and  he  is  ordered  to  return  to  lii« 
new  station  and  is  not  furnished  transportation,  he  is  entitled 
to  mileage  or  to  actual  expenses  for  the  excess  only  of  the 
distance  from  the  place  where  the  order  to  return  is  received 
to  his  new  station  over  the  distance  from  such  place  to  his  old 
station." 
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It  was  also  said  in  that  decision  that — 

'•An  oflScer  or  enlisted  man  who  is  granted  a  furlough  or 
leave  of  absence  is  required  to  be  at  nis  proper  station  for 
duty  on  the  expiration  of  his  leave,  and  if  ne  does  not  so  re- 
turn he  is  regarded  as  absent  without  leave  or  as  a  deserter 
from  the  date  of  the  expiration  of  his  leave." 

It  is  the  duty  of  a.n  officer  or  employee  to  be  present  at  his 
official  station  or  place  of  duty  whenever  during  business  hours 
the  business  or  official  duties  of  his  office  or  employment  require 
his  presence  th^re.  If  required  to  go  away  from  his  station  on 
official  business  or  duty,  the  law  provides  for  reimbursement 
of  actual  necessary  traveling  expenses  incurred  bv  him,  or 
for  commutation  thereof  in  the  form  of  mileage,  while  so 
going  away  from  and  returning  to  his  station.  But  if  he  goes 
away  for  his  own  pleasure  or  convenience,  his  travel  is  not 
on  public  business  or  duty,  and  provision  is  not  made  by  law 
for  such  reimbursement  or  commutation.  Similarly,  if,  while 
so  alisent,  public  business  or  duty  requires  his  presence  at  his 
>tation,  it  is  his  duty  to  return  and  be  present  for  its  per- 
formance. 

This  is  a  personal  duty,  the  necessity  for  which  arose  from 
hi*  absence  for  his  own  pleasure  or  convenience.  The  travel 
in  returning  to  his  station  is  therefore  not  travel  required  by 
official  business,  and  is  not  within  the  provision  of  law  for 
reimbursement  of  titiveling  expenses. 

Where  an  officer  or  employee  who  is  absent  from  his  sta- 
tion with  leave  of  absence  is  ordered  to  return  to  his  station 
or  to  report  for  duty  to  a  new  station  such  order  operates  to 
terminate  his  leave  of  absence,  and  his  dutj'  to  return  to  his 
station  or  to  be  present  at  his  new  station  is  the  same  as  it 
voold  have  been  if  his  leave  of  absence  had  expired.  (See  3 
Comp.  Dec,  170.) 

Where  the  station  of  an  officer  or  employee  has  been  changed 
while  he  is  absent  therefrom  with  leave,  it  might  be  said  that 
it  is  his  duty  to  go  to  his  new  station,  even  though  it  may  be 
more  distant  than  his  old  station,  and  that  he  should  not  be 
allowed  traveling  expenses  even  for  the  excessive  distance. 
But,  on  the  other  hand,  it  may  be  said  that  the  additional 
travel  required  by  the  change  of  station  did  not  arise  from  his 
absence,  but  from  the  act  of  the  Government  in  changing  his 
«tation«  and  that  bad  he  been  at  his  station  he  would  have  been 
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required  to  porform  the  travel  as  a  part  of  his  official  duty  and 
would  hfive  been  allowed  traveling  expenses.  I  think  this  is 
a  better  view  and  that  the  decision  in  7  Comp.  Dec,  78,  supra, 
is  a  correct  construction  of  the  law.  I  am  therefore  of  opin- 
ion that  Surgeon  Peckham  is  not  entitled  to  reimbursement 
for  traveling  expenses  in  going  to  his  new  station,  the  distance 
to  his  new  station  from  the  place  at  which  he  received  the 
order,  while  absent  with  leave,  to  proceed  there  being  less  than 
the  distance  thereto  from  his  prior  station. 

I  am  also  of  opinion  that  he  is  not  entitled  to-reimbursement 
for  the  expenses  incurred  by  him  for  the  three  days  after 
arriving  at  his  new  station.  Such  an  expense  can  not  properly 
be  regarded  as  a  part  of  his  traveling  expenses.  When  he 
arrived  at  his  station  his  travel  ceased.  The  expense  was 
clearly'  a  personal  expense,  and  aside  from  the  objection  that 
it  was  incurred  in  connection  with  his  leave  of  absence,  I  think 
it  is  unauthorized  by  law. 

As  the  compensation  of  surgeons  of  the  Marine-Hospital 
Service  is  not  fixed  by  law,  but  by  the  Secretary  of  the  Treas- 
ury in  his  discretion,  there  can  be  no  doubt  that  the  Secretary 
is  authorized  to  provide  for  such  allowances  as  those  consid- 
ered herein  as  a  part  of  the  compensation  of  these  surgeons. 
But  I  do  not  think  the  regulations  referred  to  herein  were 
designed  for  that  pui^pose  or  that  they  can  properly  be 
construed  to  have  that  effect. 


AUTHORITY  OF  THE  COMMISSIONER  OF  INTERNAL 
REVENUE  TO  COMPROMISE  A  SUIT  BROUGHT 
AGAINST  THE  UNITED  STATES. 

Section  3229,  Revised  Statutes,  which  authorizes  the  Commissioner  of  Inter- 
nal Revenue  to  compromise  any  case  arising  under  the  revenue  laws, 
"instead  of  commencing  suit  thereon,"  does  not  authorize  him  to  com- 
promise a  suit  brought  against  the  United  States. 

{Decision  hy  Comptroller'  Tracewtll„  September  20^  1901.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modiiiation  a  decision  making  an 
original  construction  of  a  statute  as  follows: 

^'This  office  is  in  receipt  of  a  claim  by  R.  R.  Segroves,  sur- 
viving partner  of  the  firm  of  R.  R.  &  J.  F.  Segroves,  of  Cam- 
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noek,  Wake  County',  N.  C,  for  the  refunding  of  $450.12, 
claimed  to  have  been  illegally  collected  on  March  2,  1899,  as 
staiup  tax  on  spirits. 

-'The  finding-  of  facts  by  the  Commissioner  of  Internal  Reve- 
nue is  as  follows: 

'•  •  R.  R.  &  J.  F.  Segroves  were  distillers  in  the  fourth  dis- 
trict of  North  Carolina,  and  on  the  11th  day  of  June,  1897, 
the  distillery  was  visited  by  revenue  officers,  who  found  the 
diritillers  using  material  in  excess  of  the  quantity  authorized 
by  their  survey.  The  quantity  being  used  by  the  distillers 
was  just  double  the  quantity  authorized,  namely,  2.75  bushels 
of  grain.  Asstuning  that  the  distillers  had  used  this  quantity 
in  excess  each  day  since  commencing  operations,  they  were 
charged  with  using  2.75  bushels  each  day  from  the  time  of 
commencing  operations,  April  1,  1897,  to  the  date  of  the 
examination,  June  11,  1897,  sixtv-two  days,  and  the  tax  of 
1450.12  waH  a,H8essed  thereon  and  paid  March  2,  1899.  This 
a:?^ssnient  can  not  be  sustained  for  the  full  amount. 

'^  *  Messrs.  R.  R.  &  J.  F.  Segroves  have  entered  suit  for  the 
recovery  of  the  amount  paid,  but  it  is  understood  that  they 
are  willing  to  accept  $300  and  to  pay  the  costs  in  the  case. 
While  it  is  probable  that  these  distillers  used  grain  in  excess 
for  more  than  one  day,  there  is  no  evidence  to  sustain  such  a 
charge  for  an}'  day  but  June  11, 1897.  The  tax  on  the  spirits 
which  should  have  been  produced  from  the  grain  used  in 
excess  on  the  one  day  on  which  the  examination  was  made 
$7.26,  is  the  largest  amount  for  which  the  assessment  could 
probably  be  sustained  in  the  courts. 

••*The  claim  is  hereby  allowed  for  $300.' 

•^'The  Commissioner  furnishes  also  the  following  supple- 
mental fiinding  of  facts: 

•• "  R.  R.  Segroves  made  a  claim  for  the  abatement  of  this 
tax  on  September  17, 1897,  which  claim  was  rejected  June  30, 
1898.      The  tax  was  paid  March  2,  1899.' 

••  No  question  is  raised  by  this  office  as  to  the  fact  or  extent 
of  violation  of  the  law  by  the  firm  of  R.  R.  &  J.  F.  Segroves 
or  as  to  the  propriety  of  the  ensuing  assessment  and  payment 
of  the  tax.  These  would  appear  to  be  matters  within  the 
exclusive  jurisdiction  of  the  Commissioner,  and  no  illegality 
Lv  apparent  in  his  action  relative  thereto. 

••There  does  appear,  however,  to  be  three  material  and 
*-ontrolling  objections  to  the  allowance  of  the  present  claim. 

••The  first  question  is:  Is  a  claim  for  the  abatement  of  an 
asfjsessment  within  the  purview  of  the  rule  that  an  officer  of 
the  Government  can  not  reopen  a  claim  against  the  Govern- 
ment, rejected  by  his  predecessor,  in  the  absence  of  errors  in 
i'lAcalatJOD  or  neV  and  material  evidence  since  discovered  and 

produoedif  .11 

"Id  s  eom/n unication  addressed  on  May  23,  1901,  to  the 
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Auditor  for  the  Treasury  Department,  the  Commissioner  of 
Internal  Revenue  acknowledges  the  validity  of  this  rule,  but 
seeks  to  avoid  its  application  in  the  present  case  on  the 
assumption  that  a  claim  for  abatement  of  an  assessment  is  not 
a  claim  against  the  Government. 

'*  It  is  well  settled  that  a  claim  against  the  Government  will 
not  be  entertained  by  the  courts  prior  to  a  demand  by  the 
plaintiff  against  the  Government  and  a  refusal  to  accede 
thereto. 

"Section  3220,  Revised  Statutes,  provides  as  follows: 

'''  'The  Commissioner  of  Internal  Revenue,  subject  to  regu- 
lations prescribed  by  the  Secretary  of  the  Treasury,  is  author- 
ized, on  appeal  to  him  made,  to  remit,  refund  and  pay  back 
all  taxes  erroneously  or  illegally  assessed  or  collected,  all 
penalties  collected  without  authority ,  and  all  taxes  that  appear 
to  be  unjustlv  assessed  or  excessive  in  amount,  or  in  any  man- 
ner wrongfully  collected.' 

'•In  San  Francisco  Savings  Society  v.  Cary  (2  Sawy.,  333) 
it  was  decided  that — 

"'If  an  appeal  is  taken  from  an  assessment  and  decided 
against  the  appellant,  and  the  tax  is  afterward  collected,  it  is 
not  necessary  to  take  a  second  appeal  after  payment  before 
commencing  suit  to  recover  the  tax.' 

"The  court  says: 

"'The  first  point  made  by  the  defendant  is,  that  the  suit 
was  prematurely  commenced,  on  the  grounds  that  an  appeal 
must  be  taken  to  the  CoDnmaiissioner  after  payment  before  suit 
brought.     *    *    * 

"'But  an  appeal  was  taken  from  the  assessment  before 
pa3'ment,  and  aecided  against  plaintiff.  This  I  think  is  suffi- 
cient. There  could  be  no  object  in  appealing  a  second  time 
to  the  same  officer  in  the  same  cause  and  upon  precisely  the 
same  question.  The  Commissioner  had  already  decided  the 
identical  question  and  the  object  of  the  law  was  accomplished 
in  the  first  appeal.' 

*'The  conclusion  from  the  foregoing  appears  irresistible 
that,  with  reference  to  the  rule  of  estoppel  acknowledged  by 
the  Commissioner,  a  claim  for  the  abatment  of  an  assessment 
occupies  the  same  status  as  a  claim  for  refunding  taxes  illegally 
collected. 

*'  In  attempting  to  defend  his  action  in  reopening  the  pres- 
ent claim,  tne  Commissioner  saj^s,  in  his  communication 
above  mentioned,  that  the  exigencies  of  the  public  service 
sometimes  prevent  that  thorough  examination  of  a  claim  for 
abatement  of  taxes  which  is  afterwards  given  a  claim  for  the 
refunding  of  the  same  taxes.  While  it  is  not  the  province  of 
this  office  to  question  the  soundness  of  the  practice  here  indi- 
cated, it  may  properly  be  considered  whether  it  is  not  a  prac- 
tice in  contravention  of  the  well-established  rule  that,  upon 
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the  rejection,  by  a  Government  officer,  of  a  claim  against  the 
Government,  the  Government's  jurisdiction  is  superseded  by 
that  of  the  courts. 

*"■!  have  decided,  therefore,  that  the  Commissioner  of 
Internal  Revenue  was  without  authority  to  reopen  the  present 
account. 

*'The  second  question  is:  If  the  Commissioner  had  such 
authority,  was  he  empowered  to  accept  a  compromise  in  a 
suit  against  the  United  States? 

**  Sec.  3229,  Revised  Statutes,  provides: 

•*  "The  Commissioner  of  Internal  Revenue,  with  the  advice 
and  consent  of  the  Secretary  of  the  Treasury,  may  compro- 
mise any  civil  or  criminal  case  arising  under  the  internal- 
revenue  laws,  instead  of  commencing  suit  thereon;  and,  with 
the  advice  and  consent  of  the  said  Secretary,  and  the  recom- 
mendation of  the  Attorney-General,  he  may  compromise  any 
>uch  case  after  a  suit  thereon  has  been  commenced.'  When- 
ever a  compromise  is  made  in  any  case,  there  shall  be  placed 
on  file  in  the  office  of  the  Commissioner  of  Internal  Revenue 
the  opinion  of  the  Solicitor  of  Internal  Revenue'  or  of  the 
officer  acting  as  such,  with  his  reasons  therefor,  with  a  state- 
ment of  the  amount  of  the  tax  assessed,  the  amount  of  addi- 
tional tax  or  penalty  imposed  by  law  in  consequence  of  the 
neglect  or  delinquency  of  the  person  against  whom  the  tax  is 
assessed,  and  the  amount  actually  paid  in  accordance  with  the 
terms  of  the  compromise.' 

-"The  words  in  section  3229,  'instead  of  commencing  suit 
thereon,'  referring  to  the  Commissioner,  clearly  indicate  that 
the  authority  to  compromise  arises  only  in  cases  wherein  the 
United  States  is  plaintiflf.  This  opinion  is  confirmed  by  14 
Op.  Att.  Gen.,  8,  where  it  is  held  that — 

'•'The  Commissioner  is  not  authorized  by  section  102  of 
the  act  of  July  20, 1868,  chapter  186,  to  compromise  cases,  in 
which  internal-revenue  officers  are  charged  with  embezzle- 
ment under  the  16th  section  of  the  act  of  August  6,  1846, 
<'hapter  90,  the  provisions  whereof  are  made  applicable  to 
sucn  officers  by  the  internal-revenue  law  of  June  30,  1864, 
chapter  173;'  and  that  'The  words  ''all  cases  arising  under 
the  internal-revenue  laws,"  in  the  former  section  (102  supra^ 
in  which  the  Commissioner  is  held  to  be  without  authority  to 
compromise)  mean  those  cases  wherein  the  taxpayer,  and  not 
the  tax  collector  is  the  party  seeking  a  compromise.' 

"'•The  Attorney-General  saj^s: 

••  •The  words  '•'all  cases  arising  under  the  internal-revenue 
laws,^'  upon  which  stress  is  laid,  are  explained  by  the  latter 
part  of  the  section:  "  When  a  compromise  is  made,  the  Solic- 
itor of  InteiTial  Revenue,  or  officer  acting  as  such,  is  to  place 
on  tile  his  reasons  therefor,  together  with  a  statement  or  the 
amount  of  the  tax  assessed,  the  amount  of  additional  tax  or 
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penalty  imposed  bv  law  in  consequence  of  the  neglect  or 
delinquency  of  the  person  against  whom  the  tax  is  assessed, 
and  the  amount  actually  paid  in  accordance  with  the  terms  of 
the  compromise.'- ' 

'*You  will  observe  the  similarity  of  the  language  here 
quoted  by  the  Attorney-General  and  the  language  employed 
in  the  latter  part  of  section  3229. 

"The  Attorney- General  continues: 

""This  clearly  implies  a  compromise  with  the  taxpayer  and 
not  with  the  collector  of  taxes. 

'"To  say  nothing  of  the  improbability  that  Congress  would 
confer  upon  the  Commissioner  the  power  to  compound  a  felony 
with  one  of  his  subordinates,  the  conclusion,  as  it  seems  to  me, 
that  he  has  no  such  power  is  tnWy  warranted  b}"  the  explana- 
tions and  limitations  contained  in  section  102  of  the  actor  July 
20,  1868  (sajfra),  which  is  the  only  pretended  ground  for  the 
exercise  Of  any  such  authority.' 

'* This  opinion  of  the  Attorney-General  is  expressly  con- 
tirmed  in  14  Op.  Att.  Gen.,  43. 

'"  It  will  require  no  argument  to  show  that,  in  a  suit  against 
the  Government,  it  is  immaterial  whether  the  offer  of  compro- 
mise proceeds  from  the  plaintiff  or  from  the  defendant. 

''Tne  likelihood  that,  in  the  present  case,  it  would  be  to  the 
pecuniary  advantage  of  the  Governnjent  to  accept  the  compro- 
mise, should  have  no  weight  when  the  law  clearly  fails  to 
authorize  a  compromise. 

'*!  have  decided,  therefore,  that  the  Commissioner  of  Inter- 
nal Revenue  exceeded  his  authority  in  accepting  the  compro- 
mise and  making  an  allowance  accordingly. 

'"But,  if  the  above  decisions  of  this  office  should  be  over- 
ruled by  you,  a  third  question  remains,  namely:  If  the  Com- 
missioner had  authority  to  reopen  this  case,  could  he  make  an 
allowance  for  an  arbitrary  amount,  especially  when  it  appears, 
from  his  finding  of  facts,  that  a  different  amount,  based  on  the 
circumstances  of  the  alleged  violation  of  law,  is  determinable  f ' 

In  the  present  case  I  think  it  will  be  necessary  to  decide 
only  the  second  question  presented  by  the  Auditor,  namely: 
Whether  the  Commissioner  of  Internal  Revenue  "  was  empow- 
ered to  accept  a  compromise  in  a  suit  against  the  United 
States  r- 

General  authority'  to  conduct  all  suits  in  which  the  United 
States  is  interested  either  as  plaintiff  or  defendant  is  confided 
to  the  Attorney-General.  This  includes  authority  to  dismiss 
or  discontinue  such  suits  upon  compromise  or  settlement.  (22 
Op.  Att.  Gen.,  491.)  Therefore,  unless  authority  to  compro- 
mise the  suit  instituted  in  this  case  has  been  expressly  and 
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explicitly  granted  to  the  Commissioner  of  Internal  Revenue 
I'V  statute,  such  authority  can  not  be  implied.  The  authority 
^'ranted  to  him,  with  the  advice  and  consent  of  the  Secretary 
of  the  Treasury,  by  section  3229,  fnipi^a^  is  a  limited  authority. 
Had  I  think  it  is  clearly  restricted  to  suits  arising  under  the 
nternal-re venue  laws  which  are  instituted  by  the  United 
Mates,  and  that  it  does  not  include  suits  brought  against  the 
United  States*  By  the  terms  of  the  statute  authority  to  com- 
promise is  granted  to  the  Commissioner  only  ''instead  of  com- 
mencing suit,"  or,  with  the  advice  and  consent  of  the  Secre- 
tan*  and  the  recommendation  of  the  Attorney -General,  ''after 
a  ^uit  thereon  has  been  commenced."  The  authority  granted 
appears,  therefore,  to  be  confined  to  suits  brought  by  the 
United  States. 

A  like  conclusion  was  reached  by  the  Attorney-General  in 
his  opinion  to  the  Secretary  of  the  Treasury  under  date  of 
August  24,  1901,  in  the  case  of  the  Coca-Cola  Compan}^  in 
which  he  says: 

•*In  my  judgment  you  are  without  power  in  the  premises. 
It  is  true' that  Revised  Statutes  3229  pro v^ides  for  tne  settle- 
ment of  cases  arising  under  the  internal-revenue  laws,  but  it 
i^  obvious  that  the  section  refers  to  suits  commenced  by  the 
Government  to  recover  taxes." 

I  am  also  of  opinion  that  section  3220  of  the  Revised  Stat- 
^te^,  which  authorizes  the  Commissioner  to  refund  taxes 
•erroneously  or  illegally  collected  or  that  appear  to  be  excess- 
ive in  amount  or  wrongfully  collected,  does  not  authorize 
biiD  to  make  an  allowance  in  the  nature  of  a  compromise. 

The  decision  of  the  Auditor  is  approved  to  the  extent  indi- 
•^ted  herein. 


EXTRA  PAY  TO  AN  ADDITIONAL  PAYMASTER 
APPOINTED  AS  CAPTAIN  AND  PAYMASTER. 

A  major,  additional  paymaster  of  the  Anny,  appointed  under  section  1184, 
Revised  tStatutes,  who  was  not  entitled  to  a  dificharge  as  a  matter  of 
right  at  the  dose  of  the  war  with  S|Miin,  and  who  after  having  been 
appointe<l  captain  and  paymaster  of  the  Army  was  discharjjefi  from 
his  former  office,  is  not  entitled  to  the  extra  pay  provided  by  the  act 
of  May  26,  1900. 
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A  major,  additional  paymaHter  of  the  Army,  who  was  required  by  the  exi- 
gencies of  the  service  to  continue  in  the  performance  of  his  duties  as 
such  officer  after  having  accepted  an  appointment  as  captain  and  pay- 
master is  entitled  to  the  pay  of  the  former  office  while  so  serving. 

{Decision  hy  Assistant  Comjjtroller  Jdltchell^  September  21^ 

1901,) 

The  Auditor  for  the  War  Department  has  submitted  the 
following  decision  for  approval,  disapproval,  or  modification: 

''In  the  examination  of  the  claim  of  Timothy  D.  Keleher, 
major  and  additional  pavmaster  of  the  Army,  the  question 
arises  as  to  the  oflScer's  right  to  pay  as  a  major  of  volunteers 
after  acceptance  of  commission  as  captain  and  paymaster. 
United  States  Army,  and  his  right  to  travel  allowances  under 
act  of  March  2,  1901  (31  Stat.,  902),  and  to  two  months' exti-a 
pay  under  act  of  May  26, 1900  (31  Stat.,  217). 

''  This  officer  was  appointed  an  additional  paymaster  of  the 
Army  with  the  rank  of  major,  under  section  1184,  Revised 
Statutes.  He  accepted  the  appointment  May  28,  1898,  was 
appointed  captain  and  paymaster,  United  States  Army,  April 
16,  1901,  under  the  act  of  February  2,  1901;  accepted  that 
appointment  Mav  4,  1901,  and  is  still  in  the  service.  Bv 
Special  Orders  110,  A.  G.  O.,  dated  May  11,  1901,  he  was, 
b}^  direction  of  the  President,  discharged  ""as  major,  additional 
paymaster  United  States  Volunteers  only^  to  take  effect  May 
11,  1901.'  The  order  of  discharge  appears  to  have  been 
received  by  him  at  San  Francisco,  CaL,  on  or  about  Mav  20, 
1901. 

''The  officer  appears  to  have  remained  on  duty  as  major 
and  additional  pay^master,  and  under  bond  as  such  at  least  to 
May  19,  19ol.  He  executed  bond  as  captain  and  paymaster. 
United  States  Army,  May  20, 1901,  which  bond  was  approved 
June  1,  1901.  He  was  jmid  as  major  to  May  19, 1901,  and  a^; 
a  captain  thereafter. 

"Section  1184,  Revised  Statutes,  is  as  follows: 

'' '  When  volunteers  or  militia  are  called  into  the  service  of 
the  United  States,  and  the  officers  of  the  Paymaster  s  Depart- 
ment are  not  deemed  by  the  President  sufficient  for  the  punc- 
tual payment  of  the  troops,  he  may  appoint,  by  and  witn  the 
advice  and  consent  of  the  Senate,  and  add  to  said  corps  as 
many  pa3'masters,  to  be  called  additional  pa3"masters,  with  the 
rank  of  major,  not  exceeding  one  for  every  two  regiments  of 
volunteers  or  militia,  as  he  may  deem  necessaiy.' 

''Section  1185,  Revised  Statutes,  is  as  follows: 

"  'Additional  pa3'masters  shall  be  retained  in  service  only 
so  long  as  thev  may  be  required  for  the  payment  of  volun- 
teers and  militia,  as  provided  herein.' 
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*•  Major  Keleher  was  not  appointed  under  act  of  April  22, 
1898,  and  amendments  authorizing  the  Volunteer  Army  for 
the  war  with  Sjiain,  but  under  section  1184,  Revised  Statutes, 
and  under  section  1186,  Revised  Statutes,  he  was  entitled  to 
hLs  discharge  when  his  services  were  no  longer  required. 

••The  act  of  May  28,  1898  (30  Stat,  421),  provides: 

•^'•That  officers  of.  the  Regular  Anny  receiving  commissions 
in  regiments  of  engineers,  or  any  other  commissions  in  the 
Volunteer  Army,  shall  not  be  held  to  vacate  their  offices  in 
the  Regular  Army  by  accepting  the  same,  but  shall  be  enti- 
tled to  receive  only  the  pay  and  allowances  of  such  volunteer 
rank  while  serving  as  such.' 

**  While  this  act  makes  no  provision  for  volunteers  who 
accepted  commissions  in  the  Regular  Army,  the  principle 
tseems  to  be  recognized  therein  that  an  officer  may  hold  a  com- 
mission in  the  Regular  Arni}^  at  the  same  time  he  holds  a 
commission  of  a  higher  grade  in  the  Volunteer  Army. 

**Siinilarquestiuns  to  those  involved  in  this  case  were  fully 
discussed  in  a  de(*ision  of  the  Comptroller's  office  dated  March 
13,  IIKK)  (unpublished^,  in  the  case  of  David  M.  Sells,  lieuten- 
ant-colonel One  hundred  and  seventh  United  States  Colored 
Troopj*.     In  the  decision  the  Assistant  Comptroller  said: 

•^  "I  am  of  the  opinion  that  the  principle  to  be  applied  in 
determining  the  pay  and  allowances  to  which  an  officer  is  enti- 
tled 'while  serving  under  a  prior  commission  in  the  volunteers 
after  having  accepted  a  commission  in  the  Regular  Army 
must  te  the  same  whether  the  commission  so  accepted  is  the 
first  commission  in  the  Regular  Army  or  a  conmiission  on 
promotion  from  one  grade  to  another,  and  that  the  right  to 
^uch  pay  does  not  depend  upon  section  4,  act  of  June  3,  1884 
(^  Stat?,  35),  but  continues  as  long  as  the  necessity^  for  employ- 
ment of  volunteer  organizations  existed. 

•*■*!  therefore  accept  the  opinion  of  Second  Comptroller 
I'pton,  (Digest  Second  Comp.  Dec,  vol.  2,  sec.  759),  aupra, 
tL<  correct,  and  hold  that  David  M.  Sells  was  entitled  to  pay 
and  allowances  as  lieutenant-colonel  of  the  One  hundred  and 
•seventh  United  States  Volunteer  Infantry  to  December  3, 
ls66,  when  he  was  relieved  from  duty  as  lieutenant-colonel  of 
j^id  regiment,  notwithstanding  his  acceptance  of  a  commis- 
sion as  a  captain  in  the  Regular  Armv  on  October  8,  1866.' 

••  In  view  of  the  foregoing  I  am  oi  the  opinion  that  Major 
Keleher  is  entitled  to  pay  and  allowances  as  a  major  and  addi- 
tional paymaster  of  the  Army  to  the  date  he  received  notice 
or  was  legally  chargeable  with  notice  of  his  discharge  as  such. 

'*In  the  same  decision,  in  discussing  the  officers  right  to 
tmreling  allowances  on  discharge  as  a  volunteer  only,  the 
X^bitHnt  Comptroller  said: 

•*  'So  far  as  his  right  to  traveling  allowances  on  said  dis- 
chrge  hi  concerned,  it  is  immaterial  whether  he  is  regarded 
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as  having  vacated  his  commission  as  lieutenant-colonel  of  the 
One  hundred  and  seventh  United  States  Colored  Infantry 
on  the  instant  of  accepting  his  commission  as  captain  in  the 
Regular  Army,  or  whether  he  is  to  be  regarded  as  an  officer 
of  the  Regular  Amiy  holding,  and  serving  under,  a  higher 
commission  in  the  volunteers  from  the  dates  of  such  accept- 
ance to  the  date  of  muster-out  of  the  volunteer  service. 

'*  In  either  case  his  discharge  from  the  volunteer  semce  was 
not  a  final  discharge,  but  a  discharge  by  way  of  transfer  from 
one  branch  of  the  military  service  to  another.  He  was  there- 
fore not  entitled  to  the  tmveling  allowances,  $118.75,  paid  to 
him  on  said  discharge,  and  the  said  amount  is  a  proper  charge 
against  an}'  pay  or  allowances  due  him  from  the  United  States. 

"  In  view  of  this  opinion  I  decide  that  under  act  of  March 
2,  1901,  a  major  and  additional  pa3'master  of  the  volunteers 
discharged  as  such  l)y  reason  of  acceptance  of  a  commission 
in  the  Regular  Army  is  not  entitled  to  traveling  allowances 
on  such  discharge.     *     *     * 

''In  decision  of  February  28,  1899  (5  Comp.  Dec,  529),  in 
discussing  an  officer's  right  to  extra  pay  under  act  of  January 
12,  1899,  the  Assistant  Comptroller  quoted  the  following  ex- 
tracts from  the  decision  of  the  Supreme  Couit  of  the  United 
States  in  the  case  of  Lewis  Merrill  (9  Wallace,  014): 

'' '  His  theory  of  the  law  is  tliat  it  bestowed  a  gratuity  upon 
officers  of  volunteers,  and  that  it  makes  no  diiference  that  he 
found  himself  immediateh'  transferred  to  another  branch  of 
the  military  service  by  virtue  of  a  commission  in  the  Regular 
Army,  which  he  held  before  he  was  commissioned  as  a  colonel 
of  volunteers  and  throughout  the  entire  period  of  that  service; 
but  it  is  not  possible  to  concur  in  that  proposition,  as  it  seems 
much  more  reasonable  to  suppose  that  the  object  which  Con- 
gress had  in  view  was  to  provide  for  the  loss  to  which  the 
volunteer  officers,  when  discharged  from  the  military  service, 
were  exposed  for  want  of  employment  before  they  would  l^e 
able  to  resume,  to  any  considerable  extent,  their  accustomed 
avocations  in  civil  life.     *     *     * 

'^-The  word  service,  as  used  in  that  act,  means,  beyond 
question,  the  military  senuce  of  the  United  States,  and  it  is 
equalh'  clear  that  no  such  officer  is  entitled  to  that  allowance 
unless  it  is  shown  that  he  was  mustered  out  of  the  militaiy 
service  of  the  United  States  or  was  otherwise  honorablv  dis- 
charged from  that  service  subsequent  to  the  time  specified  in 
the  amendatory  act.     *     *    * 

"  *  None  of  the  reasons  which  induced  Congress  to  make  the 

f)rovisiou  under  consideration  exist  in  the  case  of  the  appel- 
ee,  as  he  has  never  been  out  of  public  employment  for  a  mo- 
ment since  he  accepted  his  commission  in  the  Regular  Army, 
and  has  no  occasion  to  desire  to  reengage  in  business  pursuits.' 
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""In  commenting  on  the  decision  of  the  Supreme  Court,  the 
Assistant  Comptroller  said: 

••*The  court  held  that  the  phrase  '"mustered  out  of  said 
service"  in  the  act  of  March  3,  1865,  "means  unquestionably 
that  he  >Yas  mustered  out  of  the  military  seiTice  of  the  UniteH 
States."     *    *     * 

•""The  reasoning  and  conclusion  of  the  Supreme  Court  as 
to  the  purpose  of  the  acts  of  March  3^  1865,  and  July  13, 
1866,  asiipra^  and  the  meaning  of  the  word  "service"  and  the 
phra^ic  "mustered  out  of  the  service"  in  said  acts,  apply  with 
equal  force  to  the  act  of  January  12,  1899,  now  under  con- 
sideration, and  the  phrase  "mustered  out  of  the  service,"  as 
used  in  said  act. 

••  ^I  am  therefore  of  the  opinion,  and  hold,  that  officers  and 
enlifsted  men  of  the  Regular  Army  holding  commissions  in 
the  Volunteer  Army,  who,  on  muster  out  and  discharge  from 
:*ervice  in  volunteer  organizations,  return  to  duty,  rank,  and 
pay  in  the  Regular  Army  are  not  entitled  to  the  extra  pay 
provided  by  tne  act  of  January  12,  1899,  as  they  are  not 
discharged  from  the  military  service  of  the  United  States.' 

•"In  view  of  the  foregoing  I  am  of  the  opinion,  and  so 
decide,  that  additional  paymasters  with  the  rank  of  major, 
discharged  as  such  by  reason  of  acceptance  of  commissions  in 
the  Regular  Army,  are  not  entitled  to  extra  pay  under  the 
act  of  May  26,  1900." 

Section  2  of  the  act  of  Jul}^  31,  1894,  provides: 

'*No  person  who  holds  an  office  the  salary  or  annual  com- 

Eensation  of  which  amounts  to  the  sum  of  two  thousand  five 
undred  dollars  shall  be  appointed  to  or  hold  anv  other  office 
to  which  compensation  is  attached  unless  speciall}^  heretofore 
or  hereafter  specially  authorized  thereto  by  law;  but  this 
.shall  not  apply  to  retired  officers  of  the  Army  or  Navy  when- 
ever they  may  be  elected  to  public  office  or  whenever  the 
President  shall  appoint  them  to  office  by  and  with  the  advice 
and  consent  of  the  Senate." 

Ai*  the  office  of  major  and  additional  paymaster,  held  by 
Mr-  Keleher,  has  attached  to  it  compensation  of  $2,500,  this 
act  would  have  applied  to  him  and  have  rendered  his  appoint- 
ment as  captain  and  paymaster  absolutely  void,  were  it  not 
for  the  following  provision  of  the  act  of  February  2,  1901 
(31  Stat.,  754): 

••That  persons  who  have  served  in  the  Volunteer  Army 
:?iDce  April  twenty-fii-st,  eighteen  hundred  and  ninety-eight, 
as  additional  paymasters  may  be  appointed  to  positions  in  the 
grade  of  captain,  created  by  this  section." 
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INCREASED  PAY  OF  SOLDIERS  SENT  FROM  THE 
PHILIPPINE  ISLANDS  TO  CHINA. 

Under  the  provision  in  the  act  of  March  2, 1901,  granting  increased  pay  to 
officers  and  enlisted  men  of  the  Army  who  served  in  China  after  May 
26,  1900,  and  that  the  time  of  such  service  shall  be  counted  from  the 
date  of  departure  from  the  United  States  to  the  date  of  return  thereto, 
a  soldier  who  was  sent  from  the  Philippine  Islands  to  China  after  that 
date  and  served  therein  is  entitled  to  the  increased  pay  therein  pro- 
vided, from  the  date  of  his  departure  from  those  islands. 

{Decision  hy  Assistant   Coraptroller  Mitchell^   Septeniber  21^ 

1901.) 

John  Gbnyea  appealed,  August  29,  1901,  from  the  action 
of  the  Auditor  for  the  War  Department  in  settlement  dated 
August  17,  1901. 

He  claimed  pay  and  allowances  as  father  of  Barney  Gonyea, 
deceased,  late  private  of  Company  A,  Ninth  United  States 
Infantry. 

The  Auditor  disallowed  his  claim  as  follows: 

''The  amount  due  soldier  for  pay  is  exceeded  by  amount 
due  the  United  States  for  pay  overpaid,  clothing  overdrawn, 
and  pay  forfeited  by  sentence  of  summary  court." 

He  was  enlisted  February  11,  1899,  as  private,  and  was 
killed  in  battle  July  13,  1900.  He  was  paid  by  Army  pay- 
masters to  June  30,  1900,  including  20  per  cent  increase  for 
service  in  the  Philippine  Islands.  He  drew  clothing  to  the 
amount  of  $1.05  in  excess  of  his  legal  allowance.  By  sentence 
of  summary  court-martial,  approved  July  4, 1900,  he  forfeited 
the  sum  of  $5. 

The  evidence  shows  that  the  soldier  left  no  widow  or  child, 
and  that  the  claimant,  John  Gonyea,  is  his  father. 

The  records  show  that  the  soldier  served  in  the  Philippine 
Islands  until  June  27,  1900,  when  he  left  Manila  for  China, 
arriving  there  July  5,  1900,  and  sei-ved  in  China  until  his 
death.  At  the  time  he  was  so  serving  there  was  no  law  au- 
thorizing increased  pay  while  serving  in  China  or  while 
en  route  thereto. 

The  act  of  March  2,  1901  (31  Stat.,  903),  contains  the  fol- 
lowing provisos: 

*' Fi'(mided^  That  hereafter  the  pay  proper  of  all  officers 
and  enlisted  men  serving  beyond  the  limits  of   the  States 


Digitized  by  CjOOQ IC 


MIL.£AQE    OF    A    DEPUTY    MARSHAL.  177 

comprising  the  Union,  and  the  Territories  of  the  United 
States»  contiguous  thereto,  shall  be  increased  ten  per  centum 
for  officers  and  twenty  per  centum  for  enlisted  men  over  and 
alx)ve  the  ratei;  of  pay  proper  as  fixed  by  law  for  time  of 
peace,  and  the  time  of  such  service  shall  be  counted  from  the 
date  of  departure  from  such  States  to  the  date  of  return 
thereto:  I^ro^tded  further^  That  the  officers  and  enlisted  men 
who  have  served  in  China  at  anv  time  since  the  twenty-sixth 
of  May,  nineteen  hundred,  shall  be  allowed  and  paid  for  such 
3er\'ice  the  same  increase  of  pay  proper  as  is  herein  provided 

In  a  decision  of  this  office  dated  April  24,  1901  (7  Comp. 
Dee.,  670),  it  was  held  that  the  increase  therein  provided  for 
service  in  China  should  be  allowed  for  all  the  time  from  the 
date  of  departure  from  the  United  States  to  the  date  of  re- 
turn thereto.  This  soldier  when  he  went  to  China  did  not 
depart  from  the  United  States,  but  from  the  Philippine  Islands. 
I  am  of  the  opinion,  however,  that  having  originally  gone 
from  the  United  States  to  the  Philippine  Islands,  his  depar- 
ture therefrom  for  China  may  be  regarded,  within  the  mean- 
ing and  intention  of  this  act,  as  a  departure  from  the  United 
States,  and  that  he  is  entitled  to  the  20  per  cent  increase  while 
en  route  from  the  Philippine  Islands  to  China,  as  well  as 
while  actually  serving  in  those  places. 


inLEAGE  OF  A  DEPUTY  MARSHAL  FOR  SERVING 
AN  ORDER  TO  BRING  INTO  COURT  A  PRISONER 
WHO  IS  IN  CUSTODY. 

The  provision  in  section  1030,  Revised  Statutes,  that  no  fee  shall  be 
charged  by  a  clerk  of  court  or  a  marshal  for  issuing  or  serving  an 
order  of  court  to  bring  into  court  a  prisoner  who  is  in  custody,  does 
not  apply  to  an  order  to  bring  into  court  for  trial  a  prisoner  held  in 
jail  in  another  county  than  that  in  which  the  court  is  sitting,  and  a 
clepnty  marshal  is  entitled  to  mileage  for  travel  in  going  to  serve  such 
an  order. 

(Decuiifm  hy  Comptroller  Tracewell^  September  21^  1901.) 

The  Auditor  for  the  State  and  Other  Departments  in  the 

fiettlement  of  the  account  for  salaries,  fees,  and  expenses 

(Decenniber  quarter,  1900)  of  J.  M.  Miliikan,  United  States 

marshal  for  the  western  district  of  North  Carolina,  per  certifi- 

34941— Vol.  8 12 


Digitized  by  CjOOQ IC 


178  DECISIONS    OF   THE    COMPTROLLER. 

cate  dated  August  2,  1901,  disallowed,  in  the  voucher  of  a 
field  deputy  marshal,  the  fee  for  travel  going  to  serve  an 
histanter  capias^  for  serving  the  same,  and  for  expenses 
incurred  while  endeavoring  to  make  the  arrest  thereunder,  in 
the  case  of  United  States  v.  Robeii  Monday^  where  the 
defendant  was  already  in  a  jail  at  Mocksville,  N.  C,  under  a 
warrant  of  commitment  issued  by  a  United  States  comrais- 
«ioner.  The  marshal  appealed  from  the  Auditor's  settlement, 
his  appeal  having  been  filed  August  5,  1901. 

The  facts  in  the  case  as  stated  by  the  United  States  attorney 
for  said  district,  in  a  letter  to  Marshal  Millikan  dated  March 
6,  1901,  are  as  follows: 

''This  service  of  the  deputy  marshal  in  transporting  the 
prisoner  from  Mocksville  jail  to  Charlotte  for  trial  was  ren- 
aered  under  the  order  of  the  court  in  the  nature  of  a  bench 
warrant. 

''Monday  had  been  tried  before  a  commissioner  at  Mock.s- 
ville  and  committed  to  jail  to  await  trial  at  April  term,  1901, 
at  Statesville.  The  principal  witness  in  the  case  was  one 
Charles  E.  Wright,  an  agent  of  the  secret  service,  and  in 
order  to  insure  his  presence,  as  'he  did  not  live  in  this  State, 
I  drew  the  bill  at  December  term  at  Charlotte;  after  bill 
found  I  presented  the  matter  to  the  judge,  who  ordered  the 
capias  to  issue  and  the  defendant  to  be  brought  to  Charlotte 
for  trial,  it  appearing  to  the  court  that  the  defendant  was 
unable  to  give  bail  and  would  have  [had J  to  remain  in  jail  at 
the  expense  of  the  Government  for  over  four  months  l)efore  a 
trial  could  be  had.  He  was  brought  to  Charlotte  under  this 
order,  tried,  convicted,  and  sentenced  to  the  penitentiary.-' 

This  disallowance  by  the  Auditor  was  made  under  existing 
practice;  under  3  Comp.  Dec.  26  as  to  the  service  of  the  war- 
inint,  under  section  1030,  Revised  Statutes,  as  to  mileage  going 
to  serve  it,  and  as  to  expenses  incurred  while  endeavoring  to 
make  arrest,  because,  defendant  being  already  in  custody, 
there  was  no  search  necessary. 

The  principal  question  involved  in  this  case  is  as  to  the 
application  of  section  1030  to  the  facts  herein  stated.  Becauso 
of  the  fact  that  in  numerous  similar  cases,  during  the  past  few 
years,  the  endeavor  to  get  this  question  before  the  Supreme 
Court  of  the  United  States  has  proved  futile,  and  for  the  reason 
that  it  has  been  considered  by  several  circuit  courts  of  appeal, 
it  is  deemed  proper  that  the  question  should  be  finally  dis- 
posed of. 
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It  is  also  proper  to  say  that  this  class  of  charges  as  to  travel 
going  to  serve,  where  the  Government  has  interposed  the 
objection  to  their  allowance  under  section  1030,  has  invariably 
been  allowed  by  the  Court  of  Claims,  though  no  opinion  in  any 
case  has  ever  been  made  or  published. 

The  section  in  controversy  is  as  follows: 

''Xo  writ  shall  be  necessary  to  bring  into  court  any  prisoner 
or  person  in  custody,  or  for  remanding  him  from  the  court 
into  custody;  but  the  same  shall  be  done  on  the  order  of  the 
court  or  district  attornev,  for  which  no  fee  shall  be  charged 
by  the  clerk  or  marshal.^' 

The  latest  judicial  construction  thereof  is  that  of  January 
22,  1901,  by  the  circuit  court  of  appeals  for  the  fifth  circuit, 
in  the  case  of  United  States  v.  Marsh  (106  Fed.  Rep.,  481, 
item  3). 

The  syllabus  in  that  case  embodies  and  epitomizes  the  cor- 
rect principle  and  proper  construction  to  be  placed  upon  said 
£<ection.     It  is  as  follows: 

"The  provision  of  Revised  Statutes,  section  1030  (as  above 
quoted),  has  reference  to  prisoners  or  witnesses  in  custody 
while  in  attendance  upon  a  session  of  court,  and  does  not 
deny-  the  clerk  fees  for  entering  orders  of  court  for  the* 
reaioval  of  prisoners  from  one  county  to  linother,  into  which 
they  are  to  be  brought  for  trial,  but  he  is  not  entitled  to  a 
fee*  for  entering  an  order  for  the  bringing  of  prisoners  into 
<-ourt  for  trial  or  sentence  or  for  remanding  them  to  jail." 

While  the  facts  in  that  case  have  relation  tb  the  clerk  of 
the  court  in  the  entering  of  orders  of  court  for  removal  of 
prisoners  from  a  jail  in  one  county  to  another  in  which  they 
were  to  be  tried,  yet,  as  said  section  places  the  marshal  in  the 
.«<anie  category  with  the  clerk  in  the  matter  of  charges  for  the 
ex€Hrution  of  such  orders  or  so-called  writs,  the  two  cases  are 
identical  as  far  as  'the  application  of  section  1030  is  concerned. 

The  question  involved  in  this  case  was  incidentally  dis- 
«-uaiaied  in  7  Comp.  Dec,  243,  in  a  case  where  section  1030  was 
invoked  to  deny  fees  to  a  clerk  of  court  for  issuing  a  mit- 
timus, pursuant  to  an  order  of  court,  pending  the  trial,  com- 
mitting a  prisoner  to  the  jail  at  the  place  of  trial,  who  had 
previously  been  committed  for  trial  to  a  jail  remote  from  the 
place  of  holding  court,  and  I  held  that  the  clerk  was  entitled 
to  the  fee  for  issuing  such  mittimus  and  that  section  1030  did 
not  apply. 
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I  do  not  deem  it  necessary  to  cite  the  different  decisions  pro 
and  con  of  the  various  Federal  courts  that  have  considered 
this  question,  some  of  which  are  mentioned  in  7  Comp.  Dec, 

It  seems  to  me  sufficient  to  say,  from  a  careful  perusal  of 
them,  that  the  best  thought  of  the  courts,  as  reproduced  in  the. 
Marsh  case,  siipra^  goes  to  show  that  section  1030,  viewed  in 
the  light  of  the  context  in  section  3  of  the  original  act  of  Feb- 
ruary 26,  1853  (10  Stat.,  169),  from  which  said  section  was 
evolved,  is  not  applicable  in  the  case  of  an  order  or  writ 
issued  by  a  court  and  directed  to  a  marshal  to  bring  a  pris- 
oner to  court  for  trial  who  had  been  committed  by  a  commis- 
sioner to,  and  was  at  the  time  in,  a  jail  of  a  county  other  than 
that  in  the  count}"  where  court  was  held,  and  that  mileage  in 
going  to  serve  such  order  or  writ  is  properly  allowable. 

As  was  said  by  Mr.  Justice  Jackson  in  the  case  of  Taylor  v. 
United  States^  45  Fed.  Rep.,  538  (item  8): 

''This  construction,  limiting  the  operation  of  section  1030 
to  the  place  where  court  is  held,  seems  to  be  the  only  reason- 
able one  which  can  be  given  without  working  hardship  never 
contemplated  by  Congress.'' 

The  action  of  tjie  Auditor  is  accordingly  reversed,  and 
the  item  in  question  as  to  the  mileage  charged  is  therefore 
allowed. 

As  to  the  fee  for  the  service  of  the  writ  in  question  there 
seems  to  be  a  doubt,  if  not  a  difference  of  opinion. 

In  the  case  of  Hitch  v.  United  States  {^^  Fed.  Rep.,  937-941) 
mileage  for  travel  to  execute  a  warrant  issued  under  circum- 
stances similar  to  those  in  the  case  before  us  was  allowed,  but 
the  fee  for  serving  the  warrant  and  expenses  endeavoring  to 
arrest  were  disallowed;  the  former,  because: 

"There  was  no  necessity  for  'service  of  warrants' — formal 
reading  of  these  writs  to  these  prisoners — for  they  were 
already  in  the  custody  of  the  United  States,  and  although  the 
writs  were  'warrants'  in  form,  yet  the  form  must  give  way 
to  the  fact." 

the  latter,  because: 

"'Actual  necessary  expenses  are  allowed  while  searching- 
for  the  defendant,  etc.,  but  'in  these  cases  he  had  no  search- 
ing to  do.'" 
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In  Dfrnuhoirer  v.  United  StaUs  (77  Fed.  Rep.,  153, 160)  fees 
for  execnting  an  order  similar  to  the  writ  in  question  were 
allowed,  affirmed  by  the  circuit  court  of  appeals  in  85  Fed. 
Rep.,  550,  in  which  the  case  of  Ilitch^  sup^ra^  was  cited,  which 
would  seem  to  indicate  that  mileage  w^as  the  only  fee  consid- 
ered, or  that  the  charges,  if  any,  for  service  of  the  writ  and 
expenses  in  endeavoring  to  make  arrest,  were  disallowed. 

In  Fid<fSton  v.  United  States  (85  Fed.  Rep.,  570,  576)  the 
same  question  arose  on  an  item  of  mileage,  under  the  same 
circumstances  as  herein  discussed,  which  was  allowed  by  the 
dL«triet  court  of  the  northern  district  of  Florida,  and  the  allow- 
ance affirmed  by  the  circuit  court  of  appeals  in  106  Fed.  Rep., 
294.  In  that  district  it  seems  the  practice  was  to  make  three 
certified  copies  of  the  order  of  removal — one  to  be  served  on 
the  jailer  from  whose  custody  the  prisoner  was  to  be  taken, 
one  for  delivery  to  the  jailer  to  whom  the  prisoner  was  to  be 
delivered  to  await  trial,  and  the  third  to  be  returned  to  the 
clerk  of  the  court.  However,  as  it  does  not  appear  that 
charges  for  the  ser\'ice  of  warrants  were  involved  in  that  case, 
and  as  it  is  not  claimed  that  there  was  any  service  of  a  cop}- 
of  the  wT^t  in  question  upon  the  jailer  either  at  Mocksvillc  or 
Charlotte,  it  is  thought  proper  to  adhere  to  the  rule  in  the 
Hitch  case,  snjpra^  and,  for  the  reasons  therein  assigned,  to 
disallow  the  fee  for  service  of  the  warrant.  Accordingly,  as 
to  this  sen-ice,  the  disallowance  by  the  Auditor  is  sustained. 

For  the  reasons  above  assigned,  as  announced  in  said  Hitch 
<-ase,  the  disallowance  by  the  Auditor  of  expenses  incurred 
while  endeavoring  to  make  arrest  is  likewise  approved. 

It  iis  also  proper  to  note  that  fees  for  the  service  of  such 
writs  and  expenses  in  endeavoring  to  arrest  were  not  allowed 
bv  the  Court  of  Claims  in  the  cases  brought  before  it,  above 
referred  to. 
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LEAVES  OF  ABSENCE  EXCLUSIVE  OF  SUNDAYS 
AND  LEGAL  HOLIDAYS. 

Days  on  which  the  Executive  Departments  are  closed  by  order  of  the 
President  must  be  regarded  as  legal  holidays  within  the  provbion  of 
the  act  of  February  24,  1899,  that  "the  thirty  days'  annual  leave  of 
absence  with  pay  in  any  one  year,  to  clerks  and  employees  in  the 
several  Executive  Departments  authorized  by  existing  law,  shall  be 
exclusive  of  Sundays  and  l^al  holidays." 

{Co^nptroUer  Tracewell  to  the  Secretary  of  the  Treasury^  Sep- 
tember 23,  190L 

I  have  received  your  letter  of  the  21st  instant,  as  follows: 

''  The  President  of  the  United  States,  by  an  executive  order 
dated  September  16, 1901,  directed  that  the  Executive  Depart- 
ments in  Washington  be  closed  on  Tuesday,  Wednesday,  and 
Thursday — September  17,  18,  and  19,  1901 — out  of  respect  to 
the  memory  of  the  late  President  McKinley. 

''  Your  opinion  is  requested  as  to  whether  or  not  this  Execu- 
tive order  made  those  davs  legal  holidays  in  the  sense  of  the 
act  of  February  24,  1899  (30  Stat,  890),  providing  that  the 
thirty  days  annual  leave  of  absence  that  may  be  had  during 
any  one  year  by  the  clerks  and  employees  in  the  Departments 
shall  be  exclusive  of  Sundays  and  legal  holidays." 

The  act  of  February  24, 1899,  sujmi,  in  the  form  of  a  proviso, 
but  with  no  reference  to  anything  contained  in  that  act,  con- 
tains the  following  provision: 

Provided,  That  the  thirty  days'  annual  leave  of  absence 
with  pav  in  any  one  year  to  clerks  and  employees  in  the  several 
Executive  Departments  authorized  by  existing  law  shall  be 
exclusive  of  Sundays  and  legal  holidays." 

The  existing  law  authorizing  annual  leave  of  absence  with 
pay  to  clerks  and  employees  in  the  Executive  Departments  is 
found  in  the  act  of  March  15,  1898  (30  Stat,  316),  and  is  as 
follows: 

*'  Hereafter  it  shall  be  the  duty  of  the  heads  of  the  several 
Executive  Departments,  in  the  interest  of  the  public  service, 
to  require  of  all  clerks  and  other  employees,  of  whatever  grade 
or  class,  in  their  respective  Departments,  not  less  than  seven 
hours  of  la]x)r  each  day,  except  Sundays  and  days  declared 
public  holidays  by  law  or  Executive  order:  Provided^  That 
the  heads  of  the  Departments  may,  by  special  order,  stating  the 
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reason,  further  extend  the  hours  of  any  clerk  or  employee  in 
their  Departments,  respectively;  but  incase  oi  an  extonston  it 
shall  be  without  additional  compensation;  Provided  fwrthe)\ 
That  the  head  of  any  Department  may  grant  thirty  days' 
annual  leave  with  pay  in  any  one  year  to  each  clerk  or 
employee.*'     *     *     *  "^ 

Prior  to  the  passage  of  the  act  of  February  24,  1899, 
fcnpra^  the  practice. in  the  several  Executive  Departments 
relative  to  charging  Sundays  and  holidays  occumng  during 
absence  against  the  time  of  the  absent  employee  was  not  uni- 
fonu  (5  Comp.  Dec,  539).  On  February  lo/l894,  Attorney- 
General  Olney,  in  response  to  an  inquirv  from  the  Secretary 
of  the  Navy  "whether  in  computing  the  annual  leave  and 
^<-k  leave  under  the  first  proviso"  of  an  act  similar  in  terms 
to  the  a<-t  of  March  15,  1898,  ''Sundays  and  holidays  occur- 
ring during  absence  should  be  charged  against  the  absentee," 
replied  as  follows  (20  Op.  Att.  Gen.,  718): 

"  Upon  this  question  I  am  informed  that  the  practice  of 
the  diflFerent  Departments  has  not  been  uniform.  No  aid, 
therefore,  is  afforded  by  departmental  practice  in  the  solution 
of  this  question.  It  has  been  the  practice  of  this  Department 
to  char^^e  Sundays  and  holidays  against  the  absentee  when 
they  intervene  during  the  period  of  absence.  That  is,  if  an 
employee  obtain  leave  of  absence  from  Monday  to  Saturday, 
inclusive,  he  is  not  charged  with  any  Sundav  as  part  of  his 
j3eriod  of  absence.  If,  however,  his  leave  is  trom  Saturday  to 
Saturday,  inclusive,  he  is  charged  with  the  Sunday  included 
in  that  period.  In  the  absence  either  of  •general  and  uniform 
departmental  practice,  or  of  specific  direction  from  Congress, 
it  is  m\'  opinion  that  the  practice  of  this  Department  is  the 
correct  "interpretation  of  the  law." 

On  May  11,  1898,  Attorney-General  Griggs,  in  response  to 
a  j^imilar  question  from  the  Secretary  of  the  Treasury,  asking 
a.s  to  the  act  of  March  15,  1898,  nupra^  replied  as  follows  (22 
Op.  Att.  Gen.,  78): 

•*  I  have  the  honor  to  acknowledge  receipt  of  yours  of  April 
IH,  ultimo,  directing  attention  to  section  7  of  the  act  approved 
>larch  15,  1898;  also  to  section  5  of  the  act  aonrovecl  March 
3.  1893,  and  section  4  of  the  act  approved  March  3,  1883, 
referring  to  leaves  of  absence  to  be  given  clerks  and  other 
enij)loyees  in  the  several  Executive  Departments  of  the  Gov- 
ernment, and  requesting  mv  opinion  as  to  whether  Sundays 
and  dav:^  declared  to  be  holidays  by  law  or  Executive  order 
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should  be  included  in  the  annual  leave  to  be  granted  under  the 

terms  of  the  act  approved  March  15,  1S98. 

*  *  *  *  * 

''I  think  the  first  question  propounded  in  your  communi- 
cation is  answered  substantially  by  the  Attorney-General  in 
an  opinion  rendered  February  10,  1894(20  Opin.\  718). 

^'In  the  act  of  March  3,  1883.  in  providing  for  the  hours  of 
labor,  Sundays  and  holidays  so  declared  by  law  or  Executive 
order  were  excepted.  This  was  the  case  in  the  act  approved 
March  3,  1893,  and  also  in  the  act  approved  March  15,  1898. 
So  the  laws  in  existence  at  the  time  of  the  rendition  of  the 
opinion  above  referred  to  were  substantially  the  same  as  the 
last  act  of  Congress,  which  is  the  act  of  March  15,  1898." 

It  will  be  noted  that  neither  Attorney-General  use^  the 
words  "'legal  holidays."  One  speaks  in  general  terms  of  "Sun- 
days and  holidays  occuring  during  absence,"  the  other  of 
"Sundays  and  holidays  so  declared  by  law  or  Executive 
order,"  and  it  seems  very  clear  that  neither  intended  to  draw 
any  distinction  between  holidays  created  by  law,  i.  e.,  "  legal 
holidays"  within  the  technical  meaning  of  those  words,  and 
holidays  growing  out  of  an  Executive  order. 

Subsequent  to  these  opinions,  which  were  presumably 
adopted  as  a  rule  of  guidance  by  the  Executive  Departments, 
the  act  of  February  24,  1899,  supra^  was  passed,  which  de- 
clared, in  effect,  that  "Sundays  and  legal  holidays"  should 
not  be  counted  against  the  thiii}'  days' annual  leave  of  absence 
authorized  in  the  act  of  March  15,  1898,  and  the  only  question 
for  decision  is  whether  the  order  of  the  President  directing 
the  Executive  Departments  in  Washington  to  be  closed  on 
September  17,  18,  and  19,  1901,  made  those  days  "legal  holi- 
days" within  the  meaning  of  this  act.  It  ma}"  be  doubted 
whether  they  were  legal  holidays,  or  public  holidays,  within 
the  meaning  of  section  993  of  the  Revised  Statutes  of  the 
United  States  relating  to  the  District  of  Columbia,  which 
makes  New-  Year's  Day,  Christmas  Day,  the  Fourth  of  Juh", 
and  a  day  appointed  by  the  President  as  a  day  of  public  fast 
or  thanksgiving,  holidays  within  the  District,  although  one  of 
them  might  be  held  to  have  been  so  designated  or  within  the 
acts  which  have  made  holidays  of  February  22,  May  30,  and 
Labor  Day,  but  I  am  of  the  opinion  that  they  were  legal  holi- 
days within  the  meaning  of  the  act  under  construction.  The 
act  must  be  read  in  connection  with  the  act  of  which  it  was 
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amendatory  or  interpretative  and  that  act  names  "da5^s  declared 
public  holidays  hy  law  or  Executive  ordei^^'^  evidently  having 
in  contemplation  just  such  Executive  order  as  closed  the  De- 
partments in  Washington  on  the  days  in  question.  The  words 
of  a  statute  are  to  be  construed  with  reference  to  its  subject 
matter*  and  it  seems  clear  that  Congress  did  not  use  the  words 
-legal  holidays"  in  said  act  in  any  narrow  or  technical  mean- 
ing, but  that  the  words  "Sundays and  legal  holidays"  as  used 
in  the  act  of  February  24,  1899,  were  intended  to  mean  the 
'•Sundays  and  days  declared  public  holidays  bj^  law  or  Exe- 
cutive order  "  named  in  the  act  of  March  15, 1898. 

Your  question  is  therefore  answered  in  the  afl5rmative. 


PIKTENSION  OF  THE  TIME  FOR  DELIVERING  ARTI- 
CLES UNDER  A  CONTRACT. 

4 

Where  a  contractor  had  failed  to  deliver  articles  provided  for  in  a  contract 
within  the  time  fixed  therein,  the  Secretary  of  War  is  authorized,  in 
connderation  of  improvements  made  in  the  articles  to  be  furnished 
thereunder,  to  enter  into  a  supplemental  contract  extending  the  time 
for  their  delivery. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  War^  Sep- 
tember 23,  1901.) 

In  jour  communication  of  the  10th  instant  j'ou  present  a 
question  for  m^^  decision  as  follows: 

•'  I  have  the  honor  to  transmit  herewith  a  letter  from  the 
Chief  of  Ordnance,  United  States  Army,  dated  September  7, 
in.-«taDt,  submitting  a  proposed  form  of  supplemental  contract 
to  be  entered  into  witn  the  Drigffs-Seabury  Gun  and  Ammu- 
nition Company  for  certain  rapia-iire  guns,  etc. 

*•  It  appears  from  this  letter  that  the  original  contract  for 
these  guns  wai^  naade  under  date  of  July  8,  1899,  and  that  de- 
lavs  have  occurred  in  completing  the  same  owing  to  the  mak- 
ing of  suggested  changers  of  construction  intended  to  improve 
th"  material  and  by  recent  labor  strikes,  which  have  practically 
stopped  operations  at  the  company's  works. 

'"Itfariber  appears  that  no  actual  loss  has  been  sustained 
hv  the  United  States  by  the  delays  in  delivery  of  this  raate- 

riaJ  and  that  it  is  for  the  interest  of  the  Government  to  receive 

thegun.s,  etc. 
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"In  accordance  with  the  recommendations  of  the  Chief  of 
Ordnance,  the  papers  are  submitted  to  ycu  (including  the  orig- 
inal contract  above  referred  to),  with  request  for  decision  as 
to  whether  the  said  supplemental  contract  is  prepared  in  ac- 
cordance with  3^our  opinions  relating  to  extension  of  contracts, 
as  expressed  in  your  decision  of  August  16,  1900." 

In  the  decision  of  August  16,  1900  (7  Comp.  Dec,  92),  to 
which  you  refer,  quoting  from  the  syllabus,  it  was  held: 

""  An  officer  of  the  United  States  is  not  authorized  to  extend 
the  time  of  completing  the  work  provided  for  in  a  public  con- 
tract, so  as  to  relieve  the  contractor  of  a  penalty  or  of  damages 
provided  for  therein,  or  of  the  cost  of  inspection  to  be  incurred 
thereunder,  except  where  such  extension  is  based  upon  a  new 
and  valuable  consideration." 

The  draft  of  the  supplemental  conti'act  submitted  by  you 
contains,  among  others,  the  following  provisions: 

"'Whereas,  in  pursuance  of  orders  made  by  the  United 
States,  The  Driggs-Seabury  Gun  and  Ammunition  Company 
has  made  valtiable  improvements  in  the  war  material  to  be 
furnished,  and  whereas  it  is  provided  in  their  contract  of  July 
8,  1899,  that  they  shall  be  allowed  a  fair  price  for  such  im- 
provements, the  company  now  agrees  to  furnish  the  improved 
guns  and  carriages  without  extra  charge,  in  consideration  of 
being  granted  further  time  within  which  to  complete  and 
deliver  them. 

''This  agreement  witnesseth  that  the  said  Driggs-Seabury 
Gun  and  Ammunition  Company,  for  itself  and  successors,  and 
the  said  Brig.  Gen.  A.  R.  Buffington,  Chief  of  Ordnance,  for 
and  in  behalf  of  the  United  States  of  America,  have  mutually 
agreed,  and  by  these  presents  do  mutually  covenant  and  agree, 
to  and  with  each  other,  as  follows,  viz: 

*'In  view  of  the  fact  that  the  original  contract,  dated  July 
8,  1899,  provides  that  'such  changes  in  the  details  as  the 
Chief  of  Ordnance,  United  States  Army,  may  desire  during 
the  progress  of  the  work,  shall  be  made  when  ordered  b}"  him! 
Any  changes  so  ordered  which  increases  the  cost  of  manufac- 
ture shall  be  paid  for  at  a  fair  price,  and  any  changes  so  ordered 
which  decrease  the  cost  of  manufacture  shall  be  allowed  for 
at  a  fair  price.'  It  is  further  stipulated  and  agreed  that  the 
changes  and  improvements  made  bj-  the  party  of  the  first 
part  m  the  guns  and  carriages  aforesaid  shall  be  furnished  to 
the  United  States  without  additional  cost  or  charge  to  said 
United  States,  and  in  consideration  of  this  act  on  the  part  of 
the  Driggs-Seabur}'^  Gun  and  Ammunition  Company,  the 
United  States  agrees  that  the  guns,  mounts,  accessories,  etc..^ 
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under  the  contract  of  July  8,  1899,  shall  be  delivered  as 
follows: 

"Six  6-pounder  R.  F.  guns,  with  their  carriages,  etc.,  shall 
he  delivered  within  30  days  from  date  of  this  contract,  and 
*j>  each  month  thereafter  until  the  whole  of  the  forty  con- 
tracted for  have  been  delivered; 

••  Four  15-pounder  R.  F.  Guns,  with  their  carriages,  etc., 
shall  be  delivered  within  ninety  days  from  date  of  this  sup- 
plemental contract,  and  four  each  month  thereafter  until  the 
whole  of  ih^firrty  contracted  for  have  been  delivered." 

A  penalty  of  $10  per  day  for  each  day  of  delay  in  the 
delivery  of  each  gun  is  also  provided. 

There  can  be  no  doubt  that  if  such  a  supplemental  contract 
were  enter^  into  by  private  persons  under  like  circumstances 
it  would  be  legally  binding  upon  them,  and  it  is  a  general 
rule  that  the  Government  has  the  same  powers  in  respect  to 
contracts  that  private  persons  have  {United  States  v.  Sni/'th^ 
**4  U.  S.,  217,  218).     The  only  limitation  upon  the  Govern- 
ment of  which  1  am  aware  relates  to  the  means  of  executing 
it*  powers.     Its  oflScers  do  not  possess  plenary  powers,  and 
it  mu-st  be  presumed  that  they  are  not  authorized  to  sacrifice 
it?    interests.     Therefore  it  has  been  properly  held  that  a 
Government  officer  is  not  authorized  to  extend  the  time  of  a 
contract   if  such  extension  will  operate  to  release  the  con- 
inu-'tor  or  his  sureties  from  liability  for  damages,  or  be  other  • 
wise  detrimental  to  the  interests  of  the  Government.     So  far 
a'*  I  am  aware  this  principle  has  heretofore  been  applied  only 
where  such  damage  had  already  accrued  (5  Comp.  Dec,  749). 
But  I  aee  no  reason  why  it  should  not  apply  to  a  release  of 
liability  for  damage  which  may  thereafter  accrue  by  reason 
of  fiuch  extension,  unless  otherwise  compensated  for. 

It  has  been  held  that  where  a  contract  provides  for  a  pen- 
alty for  delay  an  extension  of  the  time  operates  as  a  waiver 
of  the  penalty.  (4  Comp.  Dec,  38.)  It  would  seem  there- 
fore that  an  extension  of  time  in  such  case,  where  there  is  a 
probability  of  future  damage  would  be  detrimental  to  the 
iDterest8  of  the  Government  and  therefore  unauthorized, 
unless  provision  for  the  liability  of  the  contractor  for  such 
dsms^e  is  made.  It  should  also  be  borne  in  mind  that  a  time 
iimitation  must  ordinarily  have  the  effect  of  increasing  the 
cost  to  the  Government  of  the  work  to  be  done.     Prudent 
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bidders  must  take  this  limitation  into  consideration  in  making 
their  bids,  and  no  doubt,  where  the  time  is  short,  they  would 
often  make  lower  bids  if  they  could  have  a  longer  time  within 
which  to  do  the  work.  It  is  not  to  be  presumed  that  this 
increase  of  cost  is  incurred  by  the  Government  without  an 
expectation  of  advantage  by  the  completion  of  the  work  at 
the  time  specified.  If  this  advantage  is  real,  its  sacrifice  is 
not  authorized  without  corresponding  compensation. 

But  where  an  extension  of  time  is  not  prejudicial  to  the 
interests  of  the  Government  I  am  not  aware  of  any  principle 
of  law  which  forbids  such  extension.  (2  Comp.  Dec,  242.) 
An  extension  of  time  under  such  circumstances  is  not  a  new- 
undertaking  on  the  part  of  the  Government,  nor  a^  release  to 
the  contractor  of  anything  detrimental  to  the  Government; 
therefore  it  does  not  necessarily  require  any  additional  con- 
sideration.    (8  Comp.  Dec,  104.) 

You  state  in  your  communication  that — 

'^It  further  appears  that  no  actual  loss  has  been  sustained 
by  the  United  States  by  the  delays  in  deliverv  of  this  mate- 
rial, and  that  it  is  for  the  interest  of  the  Grovernment  to 
receive  the  guns,  etc." 

Moreover,  it  appears  that  the  contractor  has  made  certain 
improvements  in  the  material  to  be  furnished  under  the 
original  contract,  for  which  by  its  terms  he  was  entitled  to  a 
fair  price,  but  that  in  consideration  for  an  extension  of  the 
time  provided  therein  for  delivery  he  will  now  agree  to  fur- 
nish the  improved  guns  and  carriages  without  extra  charge. 

In  view  of  these  facts  I  see  no  reason  to  question  your 
authority  to  enter  into  the  proposed  supplemental  contract, 
or  to  doubt  the  validity  of  such  a  written  supplemental  con- 
tract when  duly  executed  as  required  by  section  3744  of  the 
Revised  Statutes. 
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TRAVELING  EXPENSES  ON  CHANGE  OF  STATION 
IN  CONNECTION  WITH  LEAVE  OF  ABSENCE. 

A  clerk  who  is  ordere<i  to  a  new  station  and  is  granted  leave  of  absence, 
and  who  at  the  expiration  of  such  leave  proceeds  to  his  new  station, 
is  entitled  to  traveling  expenses  not  to  exceed  the  amount  which  it 
would  have  coet  him  to  proceed  directly  to  his  new  station. 

(ComplrMer  Tracewell  to  the  disbursing  clerk  of  the  Censits 
Office,  Septetnber  23,  1901.) 

I  have  received  your  letter  of  the  11th  instant,  as  follows: 

*'  I  hand  you  herewith  account  rendered  by  Kathleen  CJon- 
nor,  amounting  to  $12,  with  the  request  that  I  be  informed  if 
I  am  autboriz^  to  pay^  same  or  any  portion  of  it. 

••As  will  appear  by  the  inclosed  letter  of  authorization, 
dated  August  3,  1901,  Miss  Connor  was  directed  to  proceed 
from  Washington,  D.  C.,to  Ithaca,  X.  Y.,  in  time  to  report 
for  duty  on  i^pteml)er  3,  1901. 

•'  Miss  Connor  was  on  annual  leave  prior  to  September  3, 
and  instead  of  returning  to  Washington  and  proceeding 
thence  to  Ithaca,  she  traveled  to  that  place  direct  from  Buffalo. 
She  now  claims  J12,  being  for  actual  and  necessary  traveling 
expenses  that  would  have  been  incurred  had  she  travelea 
according  to  the  letter  of  authorization." 

On  August  3, 1901,  Miss  Connor,  then  a  clerk  in  the  Census 
Office  on  duty  in  this  city,  received  the  following  order: 

**  You  are  hereby  authorized  and  directed  to  proceed  from 
Washington,  D.  C,  to  Ithaca,  N.  Y.,  in  time  to  report  for 
duty  on  September  3, 1901,  to  Prof.  Walter  F.  Wilcox^  Chief 
Statistician  for  Methods  and  Results,  in  connection  with  the 
work  of  the  Twelfth  Census. 

•'  Your  actual  and  necessary  traveling  expenses  will  be  reim- 
buTHed  you  upon  the  presentation,  to  the  disbursing  clerk  of 
this  office,  of  vouchers  properly  signed." 

Lieave  of  absence  extending  from  August  5  to  September  3 
vas  granted  Miss  Connor,  whether  before  or  after  the  date  of 
the  foregoing"  order  does  not  appear,  and  she  left  Washington 
on  August  5,  going  to  St  Johnsbury  and  Burlington,  Vt, 
tnd  Buffalo,  N.  Y.,  from  which  last-named  place  she  went  on 
SepTera  ber  3,  to  Ithaca,  N.  Y. 

Persons  engaged  in  the  civil  service  of  the  Government  are 
i^upposed  to   have  a  fixed  residence,  and  when  temporarily 
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detailed  for  duty  elsewhere  or  when  obliged  to  ti-avel  on  official 
business  they  have  always  been  allowed  their  actual  and  neces- 
sary traveling  expenses.  So,  also,  when  their  official  station  is 
changed  the  actual  expenses  of  travel  to  their  new  station 
have  been  allowed.  It  is  clear,  therefore,  that  had  Miss  Con- 
nor proceeded  directly  from  Washington  to  Ithaca,  either  at 
the  beginning  or  the  end  of  her  leave  of  absence,  she  would 
be  entitled  to  reimbursement  of  the  actual  traveling  expenses 
involved  in  the  ioume\'.  On  the  other  hand  it  has  been  held 
that  a  person  who  is  away  from  his  official  station  on  his  own 
business  or  pleasure  must,  at  the  expiration  of  his  leave  of 
absence,  report  to  hb  station  at  his  own  expense  (3  Comp. 
Dec. ,  170),  and  that  if  during  absence  the  station  is  changed, 
and  the  expenses  of  travel  to  the  new  station  are  not  greater 
than  those  of  return  to  the  former  station  would  have  been, 
there  can  be  no  claim  for  reimbursement  growing  out  of 
travel  to  the  new  station.  (7  Comp.  Dec,  78.)  If  Miss  Con- 
nor's station  had  not  been  changed  she  would  not  have  been 
entitled  to  any  reimbursement  of  expenses  in  returning  to 
Washington,  or^  if  after  she  left  Washington,  and  while  she 
was  in  St.  Johnsbury,  Burlington,  or  Buffalo,  it  had  been 
changed  to  Ithaca,  she  could  not  claim  any  reimbursement  if 
the  expenses  of  travel  to  Ithaca  from  any  of  these  places  were 
less  than  would  have  been  the  expenses  of  travel  from  Wash- 
ington. 

I  do  not  think,  however,  that  either  of  the  foregoing  deci- 
sions exactly  cover  this  case.  Miss  Connor's  station  was 
changed  hef(/re  she  left  Washington  and  she  knew  that  she  would 
not  be  required  to  return  to  Washington.  Had  she  at  once 
proceeded  to  Ithaca  her  claim  for  reimbursement  of  expenses 
would  have  been  good,  certainly  after  she  had  reported  for 
duty  there  on  September  3,  or  had  she  remained  in  Washing- 
ton until  the  time  came  for  her  to  report  for  duty  in  Ithaca 
under  her  orders  she  would  have  been  entitled  to  her  actual 
and  necessary  tmveling  expenses  to  Ithaca,  which  would  of 
course  have  been  allowed  only  over  the  shortest  usually 
traveled  route  and  not  by  any  circuitous  route  taken  for  her 
own  pleasure  or  convenience.  Under  all  the  circumstances  of 
this  case  I  am  of  the  opinion  that  Miss  Connor's  travel  from 
Washington  to  Ithaca  was  on  official  business  under  proper 
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orders,  and  that  she  is  entitled  to  reimbursement  to  an  amount 
not  to  exceed  what  it  would  have  cost  her  to  travel  directly 
from  Washington  to  Ithaca. 


FEES  OF  CLERKS  OF  COURTS  FOR  ADMINISTER- 
ING OATHS  TO  WITNESSES. 

Fees  of  clerks  of  courts  for  administering  oaths  to  witnesses  as  to  the  cor- 
rectness of  their  expense  accounts  are  payable  from  the  appropriation 
for  fees  of  clerks,  and  they  should  be  charged  by  the  clerks  in  their 
accounts  instead  of  being  collected  from  the  witnesses. 

(Decision  by  CmnptroUer  TracewelU  September  2^^  1901.) 

The  Auditor  for  the  State  and  other  Departments  reports, 
for  approval^  disapproval,  or  modification,  the  following  de- 
ci?>ion : 

••  There  is  pending  in  this  oflSce  an  item  amounting  to  $1, 
MLspended  per  certificate  No.  75936,  in  the  account  of  J.  W. 
Overall,  United  States  marshal  for  the  middle  district  of  Ten- 
nesssee^  said  item  being  jurat  fees  charged  by  H.  M.  Doak, 
<-lerk  United  States  court,  for  swearing  United  States  wit- 
nesses to  actual  expense  accounts  under  section  850,  Revised 
Statutes.  Said  amount  was  paid  by  the  marshal  from  the 
appropriation  for  '  Fees  of  witnesses '  to  four  witnesses  to 
reimburse  them  for  jurat  fees  paid  b}'^  them  to  Mr.  Doak. 

*^'  The  practice  has  been  to  allow  jurat  fees  of  clerks  and 
commissioners.  United  States  courts,  from  the  appropriation 
for  '  Fees  of  witnesses.'  This  practice  is  now  considered 
erroneous. 

••  I  decide  that  jurat  fees  of  clerks  of  United  States  courts, 
when  chargeable  to  the  United  States,  are  payable  from  the 
appropriation  for  'Fees  of  clerks.  United  States  courts,'  this 
appropriation  being  more  specific  than  the  appropriation  for 
'Fees  of  witnesses.'  I  also  decide  that  said  fees  should  be 
included  by  the  clerk  in  his  own  account  against  the  Govern- 
ment instead  of  being  collected  from  witnesses." 

The  rule  adopted  by  the  Auditor  tends  t^  the  prevention  of 
duplicate  charges  by  clerks  and  other  officers  of  the  Govern- 
ment who  are  compensated  by  fees,  and  in  the  interest  of  good 
acconntiog  the  decision  is  approved. 
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LEAVES  OF  ABSENCE  OF  OFFICERS  OF  THE  REG- 
ULAR ARMY  FOR  SERVICE  IN  THE  VOLUNTEER 
ARMY. 

An  officer  of  the  Regular  Army  who  was  appointed  therein  upon  his  dis- 
charge from  the  Volunteer  Army  is  not  entitled  to  leave  of  absence 
for  service  rendered  by  him  in  the  latter  branch  of  the  Army. 

{A^istant  Cojnptroller  Mitchell  to  the  Secretai^y  of  War^  Sep- 
temher  25, 1901.) 

I  have  received  by  5^our  authority  a  letter  dated  September 
3, 1901,  from  the  Paymaster-General  of  the  Army,  requesting- 
a  decision  as  to  whether  Captain  D.  B.  Rochester,  paymaster, 
United  States  Army,  in  addition  to  leave  due  him  as  a  Regular 
Arm}"  officer,  is  now  entitled  to  leave  credits  at  full  pay  that 
accrued  to  him,  but  were  not  used,  while  serving  as  major  and 
additional  paymaster  of  volunteers,  he  having  accepted  his 
commission  as  major  and  additional  paymaster  of  volunteers. 
May  27,  1898,  and  having  been  honorably  discharged  June 
12,  1901;  and  having  accepted  his  commission  as  captain  and 
paymaster  of  the  Regular  Army  May  31;  1901.  You  also 
request  a  decision  in  the  cases  of  officers  discharged  from  the 
volunteer  service  who  received  and  accepted  appointments  in 
the  Regular  Army  on  the  day  following  their  discharge, 
whether  their  service  is  regarded  as  continuous  and  they  ai*e 
entitled  as  Regular  Army  officers  to  leave  credits  that  acciiied 
to  them  as  volunteer  officei-s,  but  were  not  enjoyed  in  the 
volunteer  service.  In  the  case  of  Paymaster  Rochester  it  is 
stated  that  his  service  from  May  27, 1898,  has  been  continuous 
and  without  any  absence  from  duty. 

The  two  cases  present  substantially  the  same  question  and 
may  be  considered  together. 

Section  1265,  Revised  Statutes,  provides  that — 

'*  Officers  when  absent  on  account  of  sickness  or  wounds,  or 
lawfully  absent  from  duty  and  awaiting  orders,  shall  receive 
full  pay;  when  absent  with  leave,  for  other  causes,  full  pay 
during  such  absence,  not  exceeding  in  the  aggregate  thirty 
days  in  one  year,  and  half  pay  during  such  absence  exceeding" 
thirty  days  in  one  year.  When  al^ent  without  leave  they 
shall  forfeit  all  pay  during  such  absence,  unless  the  absence  is 
excused  as  unavoidable." 
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The  act  of  July  29,  1876  (19  Stat,  102),  provides: 

'"That  an  act  approved  May  eighth,  eighteen  hundred  and 
seventv-four,  in  regard  to  leave  of  absence  of  Army  officers, 
be,  anS  the  same  is  hereby,  so  amended  that  all  officers  on 
duty  shall  be  allowed,  in  the  discretion  of  the  Secretary  of 
War,  sixty  davs  leave  of  absence  without  deduction  of  pa}^  or 
allowance:  Provided^  That  the  same  be  taken  once  in  two 
vears:  And  Provided  further^  That  the  leave  of  absence  may 
\nt  extended  to  three  months,  if  taken  once  only  in  three 
years,  or  four  months  if  taken  once  only  in  four  years/- 

Section  1184,  Revised  Statutes,  provides  that — 

"When  volunteers  or  militia  are  called  into  the  service  of 
the  United  States,  and  the  officers  of  the  Paymaster's  Depart- 
ment are  not  deemed  b}^  the  President  sufficient  for  the  punc- 
tual payment  of  the  troops,  he  may  appoint,  by  and  with  the 
advice  and  consent  of  the  Senate,  ana  add  to  said  corps  as 
many  paymaster,  to  be  called  additional  paymasters,  with  the 
rank  of  major,  not  exceeding  one  for  every  two  regiments  of 
volunteers  or  militia,  as  he  may  deem  necessary." 

Section  1185,  Revised  Statutes,  provides  that — 

'•*  Additional  paymasters  shall  be  retained  in  service  only  so 
long  as  the3^  may  be  required  for  the  payment  of  volunteers 
and  militia,  as  provided  herein." 

The  act  of  April  22, 1898,  provided  for  temporarily  increas- 
ing the  military  establishment  of  the  United  States  in  time  of 
war,  and  for  other  purposes;  it  is  therein  provided  that  in 
time  of  war  the  Army  shall  consist  of  two  branches  which 
shall  be  designated,^respectively ,  as  the  Regular  Army  and  the 
Volunteer  Army  of  the  United  States. 

Section  3  of  said  act  provides: 

"  That  the  Regiilar  Armj  is  the  permanent  military  estab- 
lishment, which  is  maintained  in  peace  and  war  according  to 
law.^ 

Section  4  of  said  act  provides: 

•*That  the  Volunteer  Army  shall  be  maintained  only  during 
the  existence  of  war,  or  while  war  is  imminent,  and  shall  be 
raised  and  organized,  as  in  this  act  provided,  onh^  after  Con- 
greiss  has  or  sn^ll  authorize  the  President  to  raise  such  force 
or  to  take  into  the  actual  service  of  the  United  States  the  mili- 
tia of  tne  several  States."    *    *    * 

Section  12  of  said  act  provides: 

••That  all  officers  and  enlisted  men  of  the  Volunteer  Army, 
and  of  the  militia  of  the  States  when  in  the  service  of  the 
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United  States,  shall  be  in  all  respects  on  the  same  footing  as 
to  pay,  allowances,  and  pensions,  as  that  of  officers  and  enlisted 
men  of  corresponding  grades  in  the  Regular  Army." 

By  section  6  of  the  act  of  April  22,  1S98,  supra^  it  is  pro- 
vided that  the  Volunteer  Army  when  called  into  the  service  of 
the  United  States,  be  organized  under  and  subjected  to  the  laws, 
oixiers,  and  regulations  governing  the  Regular  Arm}',  but  it 
was  also  provided  in  said  section  that  the  officers  of  certain 
volunteer  organizations  enlisting  in  the  Volunteer  Arm}'^  in  a 
body,  should  when  thiis  enlisted  be  appointed  by  the  govern- 
ors of  the  States  and  Territories  to  which  such  organization 
belonged,  and  that  they  should  be  officers  of  corresponding 
grades  in  the  same  organization  when  it  shall  have  been 
received  into  the  service  of  the  United  States  as  a  part  of  the 
Volunteer  Army. 

By  the  act  of  April  25, 1898  (30  Stat. ,  364),  war  was  declared 
to  exist  between  the  United  States  and  Spain,  and  for  the  pur- 
pose of  prosecuting  said  war  the  President  was  authorized 
to  raise  a  volunteer  army  of  the  United  States. 

So  long  as  Captain  Rochester  was  major  and  additional  pay- 
master in  the  Volunteer  Army  as  above  stated  he  was  enti- 
tled to  receive  for  such  service  the  same  pay  as  if  he  had  been 
in  the  Regular  Army;  but  the  Volunteer  Army  and  the  Regu- 
lar Army  are  separate  and  distinct,  and  his  service  in  one  is 
separate  and  distinct  from  his  service  in  the  other.  I  am 
thei-efore  of  opinion,  and  so  decide,  that  after  his  service  wa« 
concluded  and  he  was  discharged  from  the  Volunteer  Army, 
and  he  had  accepted  an  appointment  in  the  Regular  Army, 
any  right  he  may  have  had  to  leave  of  absence  with  full  paj^ 
during  his  volunteer  service  could  not  be  recognized  or  taken 
into  consideration  in  allowing  him  leave  of  absence  with  full 
pay  for  service  in  the  Regular  Army. 

The  two  sei'vices  were  separate  and  distinct,  from  one  of 
which  he  had  been  discharged,  and  all  the  rights  which  he  had 
to  leave  of  absence  with  full  pay  as  an  officer  in  the  Volunteer 
Army  ceased  with  the  termination  of  his  service  therein,  and 
his  rights  to  leave  of  absence  with  full  pay  in  the  Regular 
Army  began  when  he  was  appointed  therein,  in  all  respects  a.s  if 
he  had  never  been  an  officer  in  the  Volunteer  Army.  (See  7 
Comp.  Dec,  63;  6Comp.  Dec,  714;  United  States  \.  Sweeney^ 
157  U.  S.,  281.) 
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FEES  OF  UNITED  STATES  COMMISSIONERS  IN 
CHINESE  CASES. 

For  services  arising  under  the  Chinese-exclusion  laws  a  United  States  com- 
miaaioner  is  entitled  to  the  fee  provided  by  the  act  of  March  3,  1901, 
for  ** hearing  and  deciding,'*  and  to  the  fees  provided  by  the  act  of 
May  28, 1896,  for  taking  complaint,  issuing  process,  and  for  other  mis- 
cellaneous services  rendered  in  each  case. 

The  fee  provided  by  the  act  of  March  3,  1901,  for  United  States  commis- 
sioners ''for  hearing  and  deciding  a  case  arising  under  the  Chinese- 
exclusion  laws,*'  is  not  a  case  fjee  or  a  per  diem  fee,  but  is  a  specific 
*  fee  chargeable  in  each  case  only  upon  the  rendition  of  judgment 
therein. 

{Decisian  hy  Comptroller  Tracewdl^  Septemher  ^7^  1901,) 

James  Kiefer,  United  States  commissionet  for  the  district 
of  Washington,  by  his  appeal  filed  August  24,  1901,  requests 
the  revision  of  his  account  for  the  quarter  ending  June  30, 
\^)1.  settled  by  the  Auditor  for  the  State  and  other  Depart- 
ments f>er  certificate  dated  July  10,  1901. 

The  item  which  is  the  special  subject  of  this  appeal  relates 
to  fees  in  cases  arising  under  the  Chinese-exclusion  law,  and 
reads  as  follows: 

"All  fees  other  than  for  process  and  %b  for  'hearing  and 
deciding'  in  Chinese  cases,  disallowed.  Sec.  2,  act  March  3, 
19t.>l  (31  Stat.,  1093),  provides  a  case  fee  and  not  a  per  diem." 

The  section  cited  provides: 

•*Thata  United  States  commissioner  shall  be  entitled  to 
receive  a  fee  of  five  dollars  for  hearing  and  deciding  a  case 
arising  under  the  Chinese-exclusion  laws." 

Under  the  commissioner's  fee  bill  now  in  force  (sec.  2,  act 
of  May  28,  1896,  29  Stat.,  184-185),  which  provides  per  diem 
fees  for  '*  hearing  and  deciding  on  criminal  charges,"  it  is  held 
that  commissioners  are  not  entitled  to  fees  for  hearing  and 
deciding  in  cases  against  Chinese  persons  charged  with  being 
unlavrfully  in  the  United  States,  because  such  cases  are  civil 
cuses;  but  it  is  also  held  that  there  is  no  such  limitation  as  to  the 
taking  of  complaints,  issuing  warrants,  subpoenas,  and  other 
i^errices  provided  for  by  that  fee  bill,  and  therefore  commis- 
woDers  are  entitled  to  compensation  for  all  services  in  this 
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class  of  cases  which  apply  alike  to  civil  and  criminal  cases;  or, 
in  other  words,  for  all  services  which  are  not,  by  the  terms 
of  the  statute,  limited  to  criminal  cases. 

This  failure  of  the  fee  bill  to  provide  compensation  for  the 
hearing  and  deciding  in  Chinese  cases  was  the  subject  of  much 
just  complaint,  and  it  is  evident  to  my  mind  that  section  2  of 
the  act  of  March  3,  1901,  was  passed  for  the  sole  purpose  of 
remedying  this  defect,  which  it  does  by  providing  a  fee  of  $5 
for  hearing  and  deciding  in  each  case,  instead  of  per  diem  fees 
for  the  time  necessarily  consumed  in  such  hearing. 

I  am  unable  to  agree  with  the  Auditor  that  the  fee  provided 
by  said  section  2  is  a  case  fee,  for  if  it  is  there  can  be  no  sep- 
arate fee  for  taking  complaint,  issuing  process,  or  any  other 
service  in  connection  with  the  case.  On  the  contrary  it  seems 
to  me  to  be  a  specific  fee  for  a  specific  service,  and  was  not 
intended  as  compensation  for  an}'^  service  other  than  that  for 
which  it  specifically  provides. 

The  disallowances  by  the  Auditor  are  overruled,  and  they 
will  be  allowed  on  this  revision. 

This  disposes  of  the  questions  mised  by  the  claimant,  but 
there  is  one  other  point  involved  in  the  allowances  by  the 
Auditor  in  these  Chinese-exclusion  cases  which  I  will  con- 
sider on  my  own  motion. 

I  have  already  held  that  the  compensation  provided  by  sec- 
tion 2  of  the  act  of  March  3,- 1901,  is  a  fee  for  hearing  and 
deciding  in  each  case,  but  it  follows  necessarily  that  the 
''  hearing  and  deciding"  must  be  complete  before  the  fee  can 
attach. 

In  the  case  of  Sam.  Quang  Wah^  a  fee  of  $5  for  hearing  and 
deciding  on  May  31  is  charged  by  the  commissioner  and  allowed 
by  the  Auditor.  This  defendant  was  brought  before  the  com- 
missioner on  that  day  and  temporarilv  committed.  One  wit- 
ness seems  to  have  been  sworn,  but  the  purpose  for  which  he 
was  sworn  does  not  appear.  However  this  may  be,  the  voucher 
shows  the  case  ''not  concluded."  The  Attorney-General,  in 
the  administrative  examination  of  the  account,  deducted  this 
charge  with  the  statement,  "  Fee  not  earned." 

As  before  remarked,  this  fee  is  not  a  per  diem  for  hearing 
and  deciding,  but  is  a  specific  fee  for  that  specific  service, 
and  while  the  services  rendered  in  the  case  of  Sam  Quong  Wah 
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are  such  as  constitute  a  hearing  and  deciding  for  which  a  per 
diem  fee  would  attach  if  per  diems  were  provided,  yet  it  is 
not  such  a  hearing  and  deciding  as  to  entitle  the  commissioner 
to  the  specific  fee  provided  for  that  service.  At  best  the  pro- 
ceedings referred  to  constitute  but  a  technical  hearing  and 
dei'iding,  while  the  service  for  which  the  fee  now  under  con- 
Mderation  is  provided  is  the  hearing  and  deciding  upon  the 
merits  of  the  case,  including,  of  course,  the  final  judgment  of 
deportation  or  discharge.  The  fee  is  not  divisible,  nor  can 
there  be  more  than  one  fee  allowed  in  anj'-  one  case;  and  to 
me  it  is  verj'  clear  that  it  does  not  attach  until  the  case  has 
not  only  been  heard  but  decided. 

The  Auditor's  allowance  of  this  fee  is  overruled,  and  it  will 
be  disallowed  on  this  revision. 


SERVICE  OF  A  SECOND  WARRANT  FOR  THE  ARREST 
OF  A  PERSON  UNDER  A  RECOGNIZANCE. 

The  provision  in  the  act  of  March  3,  1887,  which  prohibits  the  payment 
of  fee»  to  marshals  or  clerks  of  courts  for  the  service  of  a  bench  war- 
rant for  the  arrest  of  a  person  who  is  under  a  recojjnizance,  does  not 
apply  to  a  writ  or  warrant  issued  by  a  United  States  Commissioner 
for  the  arrest  of  such  person  for  a  different  offense,  and  a  deputy  mar- 
shal is  entitled  to  compensation  and  mileage  for  serving  such  second 
writ  or  warrant. 

{Vmnptrdler  Traceicell  to  United  Statef^  Marshal  S.  F.  Stahl, 
Septetnhev  30,  1901,) 

I  have  received  your  letter  of  the  14th  instant,  with  voucher 
of  Field  Deputy  Tate,  for  services  rendered  under  the  follow- 
ing circumstances: 

*'At  the  June  tenn  of  the  United  States  district  court  at 
this  place  (Fort  Smith)  an  indictment  was  returned  against 
one  Jxira  Hutchinson,  charging  him  with  selling  spirituous 
liquors  without  having  paid  the  special  tax  required  by  law. 
On  June  18,  1901,  a  capias  was  issued  for  his  arrest  and  placed 
in  the  hands  of  the  deput}'  for  service.  On  July  26  he  was 
arrested  and  taken  before  the  United  States  commissioner, 
where  he  gave  bond  in  the  sum  of  $250  for  his  appearance  at 
the  next  term  of  couii:. 
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''On  the  2d  day  of  September,  1901,  on  a  complaint  made 
by  the  deputy  collector  of  internal  revenue,  a  warrant  was 
issued  bv  United  States  Commissioner  L.  C.  Hall  for  the 
arrest  of  Sam  Hutchinson,  the  above-named  defendant,  and 
one  John  Hill,  charging  them  jointly  with  illicit  distilling. 
This  warrant  was  delivered  to  the  deputy,  who,  on  the  6th  day 
of  September,  1901,  arrested  both  of  these  defendants  ani 
took  them  before  the  commissioner,  where  they  both  gave 
bond  in  the  sum  of  $1,000  each  for  their  appearance  at  court. 
The  deputj'  presents  his  account  for  this  service  (a  copv  of 
which  I  herewith  inclose)  and  ask  your  decision  as  to  whether, 
in  view  of  the  act  of  March  3,  1887  (1  Supp.  R.  S.,  oQ4:)^  the 
amount  claimed  in  this  account,  in  so  far  as  it  relates  to  the 
arrest  and  mileage  of  the  defendant,  Hutchinson,  may  be  paid. 
While  it  is  true  that  this  defendant  was  on  bond  at  the  time 
of  the  issuance  and  service  of  the  second  writ,  yet  the  second 
arrest  was  not  made  on  a  capias  or  bench  warrant,  as  referred 
to  in  the  section  above,  but  on  a  commissioner's  warrant,  and 
for  a  more  grave  offense.  It  was  thought  by  the  district 
attorney  that  being  jointly  charged  with  another  defendant, 
he  would  learn  that  the  graver  charge  was  pending  against  him 
and  being  under  only  a  small  bond  that  he  would  forfeit  this 
bond  and  fail  to  appear  at  court,  and  that  the  circumstances 
made  the  second  arrest  imperative/' 

The  act  of  March  3,  1887  (24  Stat.,  541),  prohibits  the  pay- 
ment of  fees  to  ''marshals  or  clerks  upon  any  writ  or  bench 
warrant  for  the  arrest  of  any  person  or  persons  who  ma\'  be 
indicted  by  any  United  States  grand  jury,  or  against  whom  an 
information  may  be  filed,  where  such  person  or  persons  is  or 
are  under  a  recognizance  taken  by  or  before  an\'  United  States 
commissioner,  or  other  officer  authorized  by  law  to  take  such 
recognizance,  requiring  the  appearance  of  such  person  or  per- 
sons before  the  couil  in  which  such  indictment  is  found  or 
information  is  filed,  and  when  such  recognizance  has  not  been 
forfeited  or  said  defendant  is  not  in  default,  unless  the  court 
in  which  such  indictment  of  (or)  information  is  pending  orders 
a  warrant  to  issue. 

The  question  submitted  has  never  come  directly  before  this 
office,  as  it  is  generally  understood  and  considered  b}'  the 
accounting  officers  that  the  act  of  1887  above  cited  applies 
onl}'  to  a  second  writ  issued  out  of  the  court  before  which  the 
defendant  is  recognized  to  appear,  and  not,  as  in  this  case, 
where  it  appeal's  that  another  offense  has  been  committed 
against  the  laws  of  the  United  States,  and  where,  in  the  exer- 
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cise  of  his  jurisdiction,  a  United  States  commissioner  causes 
the  arrest  of  a  defendant  regardless  of  the  fact  of  a  former 
indictment. 

You  are  therefore  advised  that  there  is  nothing  in  the  law 
or  practice  of  the  accounting  officers  prohibiting  the  payment 
of  fees  for  services  rendered  under  a  wariunt  duly  issued  and 
ser\'ed  a^s  stated  by  you,  and  you  are  therefore  authorized  to 
pay  said  deputy  the  statutory  fee  for  serving  the  writ  in 
question  and  the  mileage  for  the  transportation  of  said 
defendant,  Hutchinson,  if  found  correct  as  to  the  distance 
traveled. 


FAILURE  OF  AN  OFFICER  TO  TAKE  THE  OATH 
OF  OFFICE. 

The  administrator  of  an  officer  who  died  without  having  taken  the  oath 
of  office  is  not  entitled  to  the  compensation  provided  for  the  office  for 
the  period  of  service  by  such  officer. 

{Ajpirfstant  Comptroller  Mitchell  to  the  Secretari/  of  the  Interior^ 
October  4,  1901.) 

I  have  received  your  letter  of  the  10th  ultimo,  as  follows: 

"I  have  the  honor  to  transmit  a  letter  from  the  Commis- 
sioner of  the  General  Land  Office  of  August  5,  1901,  stating 
the  circumstances  of  the  employment  of  one  Henry  L.  Taylor 
a8  a  clerk  in  the  district  land  office  at  Montgomery^,  Ala.,  who 
died  after  a  service  of  fifteen  days  and  without  taking  an  oath 
of  oflBce.  The  administratrix  seems  to  have  an  equitable  claim 
for  Mr.  Taylor's  salary  for  services  rendered,  amounting  to 
♦37.50,  and  it  is  desired  to  pay  the  same,  if  admissible  under 
the  law. " 

It  does  not  seem  necessary  to  consider  whether,  as  stated 
by  the  Commissioner  of  the  General  Land  Office,  the  question 
of  the  appointment  of  Mr.  Ta3ior  prior  to  the  sanction  of  the 
Civil  Service  Commission  is  fully  covered  by  the  decision  of 
this  office  of  February  26,  1901,  in  the  Crrrhally  case.  The 
important  point  to  be  determined  in  the  present  case  is 
whether  Mr.  Taylor,  who,  owing  to  his  death  failed  to  take 
the  oath  prescribed  in  section  1757  of  the  Revised  Statutes, 
hcciune  entitled  to  any  compensation  for  services  as  clerk  in 
the  district  land  office  at  Montgomery,  Ala.,  which  may  now 
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be  paid  to  hiij  adminLstratrix.  That  lie  ;;ntered  upon  duty  and 
performed  service  is  not  questioned,  the  only  question  being* 
whether  the  taking  of  the  oath  is  a  prerequisite  to  the  payment 
of  salary. 

Prior  to  the  decision  of  the  Supreme  Court  in  the  case  of 
United  StaUH  v.  Eaton  (169  U.  S.,  381),  it  was  held  by  the 
accounting  officers  of  the  Treasury  that  an  officer  who  is  re- 
quired to  take  the  oath  of  office  prescribed  by  section  1757 
'"before  entering  upon  the  duties  of  his  office''  was  not  fully 
qualified  if  he  entered  upon  the  duties  without  taking  such 
oath,  and  that  he  was  entitled  to  compensation  only  from  the 
date  on  which  the  required  oath  was  taken.  (4  Comp.  Dec,  11.) 
Clerks  in  the  Executive  Departments  are  officers  within  the 
meaning  of  this  section.  (12  Op.  Att.  Gen.,  5:^1.)  After  the 
decision  in  the  Eaton  cane  I  had  occasion  to  pass  upon  the 
question  of  the  oath  of  office  in  relation  to  compensation, 
and  without  attempting  to  fix  the  exact  time  from  which 
compensation  shall  ])e  paid — date  of  appointment,  date  of 
acceptance,  and  date  of  enti-ance  upon  duty,  all  teing  matter.s 
for  possible  consideration — I  reversed  the  former  rulings  of 
this  office  (tt  Comp.  Dec,  496).  The  conclusion  reached  in 
that  case,  quoting,  from  the  syllabus,  was  as  follows: 

'*  Section  1757,  Revised  Statutes,  and  the  act  of  May  13, 
1884,  which  require  genemlly  that  an  officer  shall  take  the 
oath  of  office  prescribed  'before  entering  upon  the  duties  of 
his  office,'  are  directory  only  {United  States  v.  Eaton),  and  a 
deputy  clerk  of  a  United  States  court  whose  acceptance  of 
office  on  the  same  day  he  was  appointed  was  evidenced  by  his 
entrance  upon  duty,  and  who  svJjsequ^-^itly  took  the  oath,  is 
entitled  to  compensation  from  that  day." 

In  the  case  then  before  this  office  and  in  the  Eaton  case 
there  was  no  complete  failure  to  take  the  oath  or,  in  the  latter 
case,  to  give  the  bond,  but  merely  a  delay  in  doing  so  which  it 
was  held  did  not  invalidate  the  appointment  or  forbid  the 
payment  of  compensation  for  a  period  prior  to  taking  the 
oath  or  giving  the  bond,  it  appearing  that  the  appointee  had 
accepted  the  office  under  proper  appointment  and  entered 
upon  the  discharge  of  his  duties..  So  also  in  the  cases  relied 
upon  by  Mr.  Justice  White  in  the  Eiton  case  there  wa^s  no 
failure  to  give  the  bond  required  by  law,  but  only  dela}'  in 
one  case  and  irregularity  in  the  other,  which  it  was  held  did 
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not  invalidate  the  undertaking,  and,  incidentally,  though  that 
wvLS  not  the  main  issue,  did  not  affect  the  appointment. 

It  thus  appears  that  the  exact  question  now  before  me  has 
nerer  been  decided,  unless  the  general  language  of  the  court 
in  the  Enton  case  that  ''it  is  settled  that  statutory  provisions 
of  the  chai-acter  of  those  referred  to  are  directory  and  not 
mandatory"  must  be  taken  as  deciding  that  an  oath  or  a  bond 
required  by  law  to  be  taken  or  given  "before  entering  upon 
the  duties  of  the  office"  need  never  be  taken  or  given,  and  yet 
that  the  appointee  may  receive  compensation,  provided  he 
discharges  the  duties  of  the  office.  A  more  reasonable  mean- 
ing to  be  given  to  this  general  expression  of  the  Supreme 
Court,  which  was  construing  the  meaning  of  the  word  "  before" 
as  used  in  a  statute,  seems  to  be  that  the  provision  is  directory 
a#  to  the  time  of  performance,  and  not  that  it  is  not  manda- 
tory as  to  the  act  itself.  It  is  nowhere  suggested  in  the  Eaton 
case  that  the  requirement  as  to  the  giving  of  the  bond  was 
merely  directory,  but  it  was  only  held  that  the  requirement 
a.s  to  the  giving  of  the  same  before  entrance  upon  dutj'  was 
directory  only.  AH  the  provisions  of  a  statute  are  meant  to 
be  obeyed,  or  they  would  not  be  enacted.  That  the  taking 
the  oath  or  giving  the  bond,  while  not  held  to  be  prerequisite 
to  the  beginning  of  compensation,  was  apparently  considered 
necessary  to  the  receiving  of  the  same  seems  evident  from 
the  language  of  the  Supreme  Court  in  the  case  of  United 
St*9t*fS  V.  Flanders  (112  U.  S.,  88),  which  is  quoted  with 
approval  in  United  States  v.  Eaton ^  supra: 

•'If  the  collector  is  appointed,  and  acts  and  collects  the 
moneys,  and  pays  them  over  and  accounts  for  them,  and  the 
Government  accepts  his  sei*\  ices  and  receives  the  moneys,  his 
title  to  his  compensation  necessarily  accrues,  unless  there  is  a 
restriction  growing  out  of  the  fact  that  another  statute  savs 
that  he  must  take  tte  oath  'before  being  entitled  to  any  of  tte 
>*alarv  or  other  emoluments'  of  the  office. 

**  But  we  are  of  opinion  that  the  statute  is  satisfied  by  hold- 
ing that  his  title  to  receive  or  retain,  or  hold,  or  appropriate 
the  commission  as  compensation  dm^s  not  arise  vntil  he  takes 
the  'Mit/t  or  ajfirmoiion^  but  that  jrlun  he  doei<  so  his  compe?mf- 
fion  w  to  be  eojnputed  on  moneys  collected  by  him  from  the 
tnne  when,  under  hisappoiri^^ment^  hehcfjart  to  perforin  services 
*iA  (rjfl^r/or^  which  the  (yovernment  accepted,  provided  he  has 
ftdd  over  and  accounted  for  such  moneys." 
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The  particular  statute  referred  to  above  (sec.  1756,  Rev- 
Stat.)  has  been  repealed,  but  the  reasoning  applies  with  equal 
force  to  the  statute  under  consideration,  which  requires  the 
oath  to  be  taken  '•  before  entering  upon  the  duties  of  the 
office."  So  also  in  the  Eaton  case  it  was  held,  quoting  from 
the  syllabus: 

*' There  was  no  error  in  allowing  Eaton  compensation  for 
a  period  during  which  he  performed  the  duties  of  the  office 

hefore  hi^  offi^nal  hand  mm  received  and  approved, ^'^ 

From  the  foregoing  it  is  clear  that  Taylor,  if  still  in  life, 
could  at  any  reasonable  time  take  the  oath  of  office,  and  that 
he  could  be  paid  for  the  period  of  his  service  prior  to  the  date 
of  the  oath,  but  it  is  by  no  means  so  clear  that  he  would  be 
entitled  to  any  payment  until  he  had  taken  the  oath,  since  so 
to  hold  would  make  the  statute  almost  meaningless.  If,  there- 
fore, Ta}'lor,  alive,  could  not  receive  any  compensation, 
although  earned,  before  he  had  complied  with  the  law  and 
taken  the  oath,  it  is  difficult  to  see  how  his  death  changes  the 
aspect  of  the  case. 

Applying  the  foregoing  discussion  to  the  present  case,  all 
that  can  be  said  is  that  Taylor's  failure  to  take  the  oath  of 
office  after  receiving  his  appointment,  but  before  entering 
upon  duty,  did  not  in  itself  defeat  his  right  to  compensation 
if  at  any  time  he  had  taken  the  oath;  but  that  having  failed 
entirely'  to  take  the  oath  prescribed  by  law,  he  is  not  entitled 
thereto.  It  was  his  dut}'  to  fully  qualify  himself  by  taking 
the  oath,  and  unless  it  was  impossible  for  him  while  alive  to 
comply  with  the  law,  the  burden  of  his  neglect  must  fall  upon 
him,  and  I  do  not  think  that  his  death  would  relieve  him  of 
the  consequences  of  his  failure.  That  Taylor's  administratrix 
has  a  claim  for  the  value  of  his  services  which  she  might 
recover  in  court,  unless  the  court  should  hold  that  an  oath  is 
a  requisite,  though  not  necessarily  a  prerequisite,  to  compen- 
sation, does  not,  I  think,  authorize  the  accounting  officers  to 
ignore  the  plain  requirement  of  the  statute  that  an  oath  must 
be  taken.  To  hold  that  the  death  of  an  appointee  removes 
the  obligation,  so  far  as  concerns  his  complete  investiture  in 
the  office,  would  permit  the  holding  that  his  failure  or  refusal 
to  take  the  required  oath  is  immaterial,  and  that  his  compen- 
sation can  be  paid  irrespective  of  his  taking  the  oath.     This 
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is  further  than  I  am  willing  to  extend  the  principle  of  the 
directory  character  of  section  1757,  now  accepted  by  this 
office,  and  I  have  therefore  to  advise  you  that  the  claim  of 
Taylor's  administratrix  should  not  be  paid  by  you. 


SERVING  A  SUBPOENA  BY  TELEPHONE. 

Informing  a  person  by  telephone  that  he  has  been  summoned  to  appear  as 
a  witness  is  not  personal  service  of  the  subpoena,  and  a  deputy  mar- 
shal is  not  entitled  to  compensation  for  such  service. 

(Decision  hy  CoTJiptroIler  Traceioell^  Octohei*  ^,  1901.) 

The  Auditor  for  the  State  and  other  Departments,  in  the 
settlement  of  the  account  of  Thomas  H.  Baker,  United  States 
marshal  for  the  western  district  of  Tennessee,  for  salaries, 
fees«,  and  expenses  for  the  quarter  ended  March  31, 1901,  per 
certificate  dated  July  12,  1901,  disallowed  a  charge  of  a  field 
deputy  marshal  for  service  of  a  subpoena  by  telephone  on  the 
ground  that  it  was  not  a  legal  service.  Appeal  therefrom 
was  taken  by  the  marshal,  filed  August  26,  1901. 

The  subpoena  in  question  was  issued  in  a  criminal  case  by  a 
United  States  commissioner,  summoning  the  witness  to  appear 
on  March  9,  1901,  the  day  on  which  the  witness  was  sub- 
poenaed by  telephone. 

The  marshal  contends  that  this  kind  of  service  is  legal  and 
the  charge  therefor  correct  and  just.     He  says: 

•*The  deputy  was  commanded  by  the  writ  to  summon  the 
witness  personally  to  be  and  appear  before  the  commissioner 
on  the  aate  set  for  the  trial  (examination).  He  called  the 
witness  b}^  telephone,  talked  to  him  about  the  case,  summoned 
him  to  appear  before  the  commissioner  on  the  date  in  ques- 
tion, ana  the  witness  appeared,  making  the  evidence  of  the 
sommoDs  complete." 

The  disallowance  was  made  by  the  Auditor  under  5  Comp. 
Dec,  210,  where  service  of  writ  of  subpoena  by  mail  was  held 
not  to  be  personal  service,  and,  as  said  by  the  Auditor,  "« 
/f/rft/fri  service  by  telephone  is  not  personal." 

Referring  to  the  statutes  of  Tennessee  to  determine  "  the 
iisoalmode  of  process"  in  proceedings  before  United  States 
rooimissioners  under  section  1014,  Revised  Statutes,  the  fol- 
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lowing  sections  are  found  bearing  on  the  service  of  subpoenas 
in  civil  cases  (Code  of  Tennessee,  1884): 

"  Sec.  4569.  A  subpoena  returnable  insiantei'  issues  only  in 
term  time  or  while  a  case  is  being  tried  before  a  justice  (of 
the  peace),  and  shall  be  served  personally  on  the  witness." 

By  sections  4575  and  6229  of  said  code,  the  subpoena  in 
criminal  cases  is  served  the  same  way,  by  the  same  oflScers, 
and  subject  to  the  same  rules  enforced  as  the  subpoena  in 
civil  cases. 

.  The  sole  question  then  is,  whether  a  service  of  a  subpoena 
by  telephone  is  a  personal  service  within  the  meaning  of  the 
statute. 

It  is  contended  by  some  that  it  can  make  no  diflference 
whether  a  person  subpoenaed  is  within  speaking  distance  in 
propria  persona  or  whether  the  medium  of  communication  be 
the  atmosphere  or  a  metallic  wire,  so  long  as  the  words,  voice, 
and  information  are  conveyed  to  the  ear  of  the  witness  and 
the  means  of  identification  are  assured  and  complete,  and  that 
therefore  a  service  of  a. subpoena  by  telephone  is  just  as  much 
a  personal  service  as  if  the  paper  was  read  to  a  witness  in  his 
immediate  presence. 

Some  color  is  given  to  this  contention  by  a  practice  which 
I  understand  has  grown  up  in  several  State  courts  by  which 
the  telephone  is  utilized  in  the  administering  of  oaths  and 
even  in  the  acknowledgment  of  deeds,  but  so  far  as  I  have 
been  able  to  learn  this  question  has  never  come  before  any 
federal  court,  nor  is  there  any  rule  of  court  upon  the  subject, 
and  the  statutes  of  Tennessee  do  not  mention  it  in  any  way. 

I  can  not,  therefore,  adopt  any  suggestion  which  seeks  to 
circumvent  the  common  sense  as  well  as  legal  view  of  what  is 
a  personal  service  of  a  writ. 

As  defined  b}'  Black  in  his  Law  Dictionary — n 

^^ Personal  seri'lce  of  a  writ  or  notice  is  made  by  delivering 
it  to  the  person  named  in  person,  or  handing  him  a  copy  and 
infoiTuing  him  of  the  nature  and  terms  of  the  original.  Leav- 
ing a  copy  at  his  place  of  abode  is  not  a  personal  service." 

'''Service  of  jyrocess.  The  service  of  writs,  summonses, 
rules,  etc.,  signifies  the  delivering  to  or  leaving  them  with  the 
party  to  whom  or  with  whom  they  ought  to  be  delivered  or 
left;  and  when  they  are  so  delivered  they  are  then  said  to 
have  been  served.  Usually  a  copy  only  is  served  and  the 
original  is  shown." 
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I  do  not  think  it  wise  or  prudent  to  depart  from  the  practice 
which  prevails  by  which,  as  an  essential  element  of  service, 
in  order  to  entitle  a  deputy  marshal  to  a  fee  for  service  of  a 
jiubpoena,  it  must  appear  that  the  service  comprehended  a 
delivery  of  the  process  to  the  witness  or  a  reading  of  it  to  him 
in  his  personal  presence. 

The  most  approved  practice  in  a  case  where  a  witness  is  sub- 
pcenaed  by  telegraph  or  telephone  is  to  make  personal 
service  upon  his  arrival  at  the  place  where  he  is  to  give  testi- 
mony and  before  he  does  so.  I  am  informed  that  this  practice 
has  been  followed  in  many  instances,  and  it  is  acceptable  to 
the  accounting  officers. 

I  do  not  think  the  subpoena  in  this  case  was  personally 
iserved  within  the  meaning  of  the  Tennessee  statute  nor  under 
the  practice  prevailing  in  United  States  cases. 

The  disallowance  by  the  auditor  is  accordingly  approved. 


PAYMENT  TO  THE  WARDS  OF  A  GUARDIAN.' 

In  the  absence  of  a  settlement  by  and  of  the  final  discharge  of  a  guardian, 
pavDQent  to  his  wards  of  an  amount  appropriated  to  him  as  guardian 
is  not  authorized. 

A  misdescription  of  the  beneficiary  of  an  appropriation  act  will  not  operate 
to  defeat  the  object  of  the  act. 

(Dtfcmofi  by  CaniptroU-er  Tt^aceioell^  October  5,  1901,) 

The  Auditor  for  the  State  and  other  Departments  submits  the 
following  decision  for  approval,  disapproval,  or  modification: 

-The  act  of  March  3,  1899,  entitled  '  An  act  for  the  allow- 
ance of  certain  claims  for  stores  and  supplies  reported  by  the 
Court  of  Claims  under  the  provisions  of  the  act  approved 
March  third,  eighteen  hundred  and  eighty-three,  and  com- 
monly known  as  the  Bowman  Act,  and  for  'other  purposes,' 
contains  the  following  appropriation: 

'•'To  Abram  A.  Harvey,  guardian,  and  so  forth,  of  the 
cbilaren  of  Abram  A.  Harvey,  deceased,  of  Washington  Par- 
ish«  one  thousand  nine  hundred  and  ninetv  dollars.'     (30  Stat., 

•*The  findings  of  fact  by  the  Court  of  Claims  on  which  the 
said  appropriation  was  apparently  based  were  made  in  Con- 
gressional case  No.  860,  Aoram  A.  Harvey,,  guardian^  etc,^  v. 
The  United  St  ate*  ^  and  reads  as  follows: 

•*  *  There  were  taken  from  the  Harvey  plantation  in  Wash- 
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ington  Parish,  Louisiana,  in  December,  1864,  by  the  military 
forces  of  the  United  States  and  appropriated*  to  army  use, 
stores  and  supplies,  the  property  of  ^ehemiah  Harvey,  Sarah 
A.  Harvey,  Kobert  D.  Harvev,  and  Willis  W.  Harve}',  chil- 
dren of  Abram  A.  Hai'vey,  who  makes  claim  herein  as  their 
guardian.  The  reasonable  value  of  the  said  stores  and  sup- 
plies owned  bv  said  children  was  one  thousand  nine  hundred 
and  ninety  dollars  ($1,990).' 

^^The  children  above  mentioned,  as  shown  by  the  papers  in 
the  case  on  file  in  the  Court  of  Claims,  are  the  chilaren  of 
Abram  A.  Harvey  b}"  his  wife,  Sarah  Ann  Harve}^  who  died 
in  1862,  and  through  whom  these  children  inherited  their  por- 
tion of  the  property  taken  by  the  U.  S.  Army  from  the  Har- 
vey plantation  in  1864,  while  the  property  was  yet  undivided 
and  the  children  bein^  minors  at  the  time.  From  a  deposition 
taken  by  the  commissioner  of  claims  and  subscribed  by 
Abram  A.  Harvey  on  November  27,  1873,  it  was  shown  that 
the  youngest  child,  Willis  W.  Harvey,  was  13  years  of  age  on 
that  date.  Before  the  case  was  disposed  of  by  the  Court  of 
Claims  this  youngest  child  died  without  issue,  leaving  no  wife 
and  said  to  be  intestate.  Abram  A.  Harvey,  who  owned  one- 
half  of  the  property  taken  by  the  Ai*my,  made  no  claim  for  his 
share  as  he  was  unable  to  prove  loyalty. 

'^It  will  be  seen  that  the  guardianship  (or,  more  properly, 
tutorship,  under  the  laws  of  Louisiana)  has  expired,  the  three 
living  cnildren  having  attained  their  majority  long  since, 
therefore  Abram  A.  Harvey  as  guardian  \^  functus  ojficio^ 
and  could  not  be  paid  the  amount  appropriated.  Recognizing* 
this  fact,  Abram  A.  Harvev,  in  a  petition  dated  March  27, 
1899,  prays  that— 

"  'The  said  Nehemiah  Harvej^  Saitih  A.  Harvey,  wife  of 
Isaac  Conerly,  and  Robert  D.  Harvey  may  each,  and  respect- 
ively, be  paid  their  pro  i-ata  share  of  the  amount  appropriated 
($1,990)  to  pay  the  claim  of  your  petitioner,  and  tnat  he  be 
paid  the  remainder  that  may  be  due  him  as  an  individual.' 

'^The  principal  difficulty  in  the  way  of  payment  of  this 
claim  arises  from  the  wording  of  the  appropriation  itself, 
since  the  claimants  who  now  demand  payment,  viz,  Nehemiah, 
Sarah  A.,  and  Robert  D.  Harvey,  do  not  correspond  to  the 
persons  described  in  the  act,  in  that  the}'  are  the  children  of 
Abram  A.  Harvey,  who  is  living,  while  the  sum  appropriated 
by  Congress  is  for  the  benefit  of  the  children  of  Abram  A. 
Harvey,  deceased.  There  is  no  apparent  mistake  in  the 
appropriation  taken  by  itself,  and  the  conclusive  presumption 
is  that  there  was  no  mistake  made  ( ZL  S,  v.  Price^  116  U.  S., 
43).  Neither  is  there  any  inconsistency  in  the  terms  of  the 
act,  as  it  is  quite  possible  for  Abmm  A.  Harvey  to  Ue  the 
guardian  of  the  cnildren  of  Abram  A.  Harvey,  deceased. 
There  would,  however,  be  some  question  as  to  which  children 
of  Abram  A.  Harvey  were  intended  if  it  were  permitted  to 


Digitized  by  CjOOQ IC 


PAYMENT    TO   THE   T^ARDS    OF    A    GUARDIAN.         207 

strikeout  the  word  'deceased'  for  it  is  known  that  he  was 
married  a  second  time  and  was  living  with  his  second  wife  at 
the  time  the  Army  passed  through  his  place. 

'•  In  the  demand  lor  payment  of  this  claim  it  is  stated  that 
the  word  ^  deceased '  is  a  mere  dencTtptio  persatuB^  and,  in  the 
dreumstances,  a  superfluous  description.  This  ma^^  be  true, 
but  obviousW  not  free  from  doubt,  and  before  the  claim  could 
be  certified  for  payment  this  office  must  be  absolutely  certain 
that  the  persons  to  whom  payment  is  made  are  the  parties 
intended  by  Congress. 

'•  It  has  been  argued  that  the  findings  of  the  Court  of  Claims 
?>hould  be  consulted  to  determine  the  parties  entitled  to  the 
award  in  cases  of  doubt,  but  it  is  a  fact  that  the  findings  are 
in  no  sense  a  part  of  the  law  and  are  not  binding  either  upon 
Congress  or  tne  accounting  officers,  and  in  the  present  case  can 
not  be  utilized  to  facilitate  a  payment  to  persons  not  identical 
with  those  described  in  the  appropriation  act. 

"In  other  words,  if  there  has  been  a  mistake  made  by 
Congress  in  the  wording  of  this  appropriation,  it  will  be 
necessary  for  that  legislative  bod^y  to  correct  the  same  before 
payment  can  be  made  to  the  parties  now  claiming  the  award, 
jbi  this  office  is  obliged  to  construe  literally  this  act  of  Con- 
gress. This  office  can  not  undertake  to  correct  the  alleged 
mistakes  of  Congress,  or  place  anj'^  other  construction  on  an 
appropriation  act  than  that  which  is  plainly  shown  on  its  face; 
it  can  not  pay  any  other  amount  than  that  appropriated,  or  to 
anv  persons  other  than  those  mentioned  in  the  act  (2  Comp. 
Deo,,  629;  5  Comp.  Dec,  18;  id,,  72). 

"'-The  claimants  were  informed  long  since  that  in  the  opinion 
of  this  office  it  would  be  necessary  for  Congress  to  take  fur- 
ther  action  in  this  matter  before  payment  could  be  made  to 
them.  A  case  somewhat  similar  to  the  present  one  is  found 
in  the  same  act  (30  Stat. ,  1188),  where  the  Secretary  of  the 
Treasury  was  directed  topay  a  certain  sum  to  the  '  legal  rep-, 
resentatives  of  Jacob  S.  Engleman,  deceased,  late  of  Augusta 
County,'  and  which  provision  was  subsequently  amended  by 
Congress  so  as  to  read  '  to  Jacob  S.  Engleman,  administrator 
of  rJohn  Engleman,  deceased,  late  of  Augusta  County'  (31 
Stat-,  171). 

••  Under  the  circumstances,  1  am  of  the  opinion  that  the 
amount  appropriated  in  this  case  can  not  be  paid  to  the  parties 
now  claiming  the  award  until  further  action  on  the  matter  by 
Congress,  and  I  so  decide." 

While  agreeing  with  the  Auditor  that  the  claim  can  not  be 
paid  as  now  presented,  I  am  unable  to  agree  fully  with  the 
reasoning  by  which  he  reaches  that  conclusion. 

In  the  case  of  United  States  v.  Price^  supra,  on  which  he 
relies,  the  Supreme  Court  held  that  when  an  act  of  Congress 
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directs  the  Secretary  of  the  Treasury  to  pay  a  specified  siun 
to  a  person  named,  for  a  specific  purpose,  no  discretion  is 
vested  in  the  Secretary  or  in  the  courts  to  inquire  whether 
the  person  is  entitled  to  receive  that  sum  for  that  object.  So, 
also,  in  the  decisions  of  this  office,  cited  by  him,  it  was  held, 
on  the  authority  of  that  case  and  the  case  of  United  States  v. 
Jordan  (113  U.  S.,  418),  that  the  accounting  officers  can  not 
review  the  action  of  Congress  with  the  purpose  of  correcting 
supposed  mistakes  or  errors  of  judgment,  but  that  the  inten- 
tion of  Congress,  as  shown  in  the  act  itself,  must  be  strictly 
executed.  But  it  is  nowhere  held  that  the  intention  of  Con- 
gress may  not  in  cases  of  doubt  be  ascertained  by  the  account- 
ing officers  or  the  courts  by  an  examination  of  the  act  in  the 
light  of  the  ordinary  and  well-accepted  rules  of  construction. 

Congress  in  the  act  under  consideration  has  authorized  and 
directed  the  Secretary  of  the  Treasury  to  pay  a  certain  ^uin 
to  Abram  A.  Harvey,  whom  it  designates  as  ''guardian,  and 
so  forth,  of  the  children  of  Abram  A.  Harve}'-,  d^ceased^  of 
Wash  ington  Parish. "  The  language  of  this  description  is  clear 
enough,  but  if  it  is  apparent  that  it  is  a  misdescription  of  the 
person  named  by  Congress  as  the  beneficiary  of  the  act,  it 
can  be  rejected,  provided  a  sufficient  description  remains  to 
identify  the  claim  and  the  claimant,  and  to  show  the  intention 
of  Congress  that  he  shall  be  paid.  The  rule  in  this  case  is 
derived  from  the  maxim  Falsa  deimm^tratio  non  noctt^  and  is 
an  accepted  rule  of  construction.  (Greenl.  Ev.,  Vol.  1,  sec. 
301.) 

This  appropriation  is  an  allowance  by  Congress  of  a  claim 
for  stores  and  supplies  reported  by  the  Court  of  Claims  under 
the  provisions  of  the  act  of  March  3, 1883  (22  Stat,  -^Sb)^  sec- 
tion 1  of  which  is  as  follows: 

"That  whenever  a  claim  or  matter  is  pending  before  anj' 
committee  oiE  the  Senate  or  House  of  Representatives,  or 
before  either  House  of  Congress,  which  involves  the  investi- 
gation and  determination  of  facts,  the  committee  or  house  may- 
cause  the  same,  with  the  vouchers,  papers,  proofs,  and  docu- 
ments pertaining  thereto,  to  be  transmitted  to  the  Court  of 
Claims  of  the  United  States,  and  the  same  shall  there  be  pro- 
ceeded in  under  such  rules  as  the  court  may  adopt.  When 
the  facts  shall  have  been  found,  the  court  shall  not  enter  judg- 
ment thereon,  but  shall  report  the  same  to  the  conmaittee  or 
to  the  house  by  which  the  same  was  transmitted  for  its  con- 
sideration." 
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Tho  claim  was  originally  made  by  Abrara  A.  Hativey,  as 
guardian  (or  tutor,  under  the  laws  of  Louisiana)  of  his  own 
minor  children,  before  the  Claims  Commission  created  by  the 
act  of  March  3,  1871  (16  Stat.,  524),  by  whom  it  was  disal- 
lowed and  reported  to  Congress  in  1875,  The  commission 
reported  thereon : 

"The  claimant  alleges  that  he  is  the  guardian  of  his  four 
minor  children,  whose  mother,  the  claimant's  wife,  died  in 
1862.  They  were  residents  of  Washington  Parish,  Louisiana. 
After  alleging  these  facts,  the  names  and  ages  of  his  minor 
children^  and  his  right  to  guardianship,  he  says:"    *     *     * 

The  rest  of  the  report  is  not  material,  the  above  being 
merely  quoted  to  show  that  in  the  original  claim  the  fact  that 
Abram  A.  Harvey  was  guardian  of  his  own  minor  children 
was  set  out.  The  claim  of  "Abram  A.  Harvey,  Guardian," 
was  referred  to  the  Court  of  Claims  b}"  the  Couimittee  on 
War  Claims  of  the  House  of  Representatives  in  188(5,  and 
became  No.  860,  Congressional,  on  the  docket  of  that  court  as — 

''^ Abram  A.  Ilai^ey^  Gimrdian  of  Nelhefmtah^  SaraJi  Aiin^ 
Rfjbfrt  Z>.,  and  Willie  W.  Harvey^  iiiinoi'  lieivs  of  Sarah  Ann 
Ilarcey^  deceased^  v.  The  United  States^ 

The  findings  of  fact  of  the  Court  of  Claims  are  quoted  above. 
The  assistant  clerk  of  the  Court  of  Claims  certifies  that — 

'•  Except  in  the  case  of  Abram  A.  Harvey,  Guardian  of  Nehe- 
miah  Harvev,  Sarah  Ann  Harvey,  Robert  D.  Harvey,  and 
Willis  W.  Han^ey,  No.  800,  Congressional,  there  has  been  no 
finding  made  by  the  Court  of  Claims  and  certified  to  Congress 
under  the  provisions  of  the  acts  of  Congress  approved  iVIarch 
3i  1883,  and  March  3d,  1887,  known  as  the  Bowman  and 
Tucker  acts,  respectively,  in  any  case  in  favor  of  any  Abram 
A-  Harvej-,  whether  for  himself  or  as  guardian  of  any  person 
or  persons  whomsoever.  I  further  certify  that  there  is  not 
ana  has  not  been  on  the  dockets  of  the  Court  of  Claims,  by  any 
reference  made  by  Congress  under  the  provisions  of  sai^  act, 
any  case  in  which  any  Abram  A.  Harvey,  whether  for  him- 
self or  as  guardian  of  any  person  or  persons  whomsoever,  is 
or  was  the  claimant,  other  than  the  said  case,  No.  860,  Con- 
gressional." 

I  can  not  agree  with  the  Auditor  that  the  findings  of  the 
Court  of  Claims  can  not  be  consulted  in  determining  the  mean- 
ing of  this  statute.  The  title  of  the  act  making  the  appro- 
priation is — 

*Ud  act  for  the  allowance  of  certain  claims  for  stores  and  sup- 
pliea  reported  by  the  Court  of  Claims  under  the  provisions 
1*^1^1— Vol.  8 14 
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of  the  act  approved  March  3,  1883,  and  commonl}'^  known  as 
the  Bowman  Act,  ftnd  for  other  purposes." 

and  the  specific  enactment  is  as  follows: 

''That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  directed  to  pay  *  *  *  to  claimants  in  this 
act  named  the  several  sums  appropriated  herein  *  *  ♦ 
namely:  Claims  allowed  under  tne  Bowman  and  Tucker  acts 
by  the  Court  of  Claims. 

"To  Abram  A.  Harvey,  guardian,  and  so  forth"  (as above). 

Instead  of  holding  that  the  findings  of  the  court  are  not  to 
be  considered  in  constming  this  statute,  I  think  that  they  are 
entitled  to  the  greatest  consideration,  if  indeed  they  must  not 
be  read  into  the  statute  as  a  part  thereof. 

"Each  legislative  act  is  to  be  intei'preted  with  reference  to 
other  acts  relating  to  the  same  matter  or  subject."  (Black, 
Inter,  of  Laws,  204.) 

The  avowed  object  of  Congress  was  to  pay  the  sum  found 
due  by  the  Couit  of  Claims,  and  when  the  court  found  that 
the  sum  of  $1,990  was  the  reasonable  value  of  the  stores  and 
supplies,  "the  property  of  Nehemiah  Harvey,  Sai-ah  A.  Har- 
vey, Robert  D.  Harvey,  and  Willis  W.  Han^ey,  children  of 
Abram  A,  IJanuiy^  who  makes  claim  herein  as  their  gtiardinnj^'* 
and  when  Congress  made  an  appropriation  of  that  sum  in  favor 
of  Abram  A.  Harv^ej',  "guardian,  and  so  forth,  of  the  children 
of  Abram  A.  HaiTe3%  deceased,"  I  do  not  think  that  the  clearly- 
shown  intention  of  Congress  can  be  defeated  by  giving  any 
meaning  to  the  word  "deceased,"  which  must  be  rejected  as  a 
misdescription  of  the  claimant  in  the  case,  who  is  the  undoubted 
beneficiar}"  of  the  act. 

A  misdescription  or  misnomer  in  a  statute  will  not  vitiate 
the  enactment,  or  render  it  inoperative,  provided  the  means  of 
identifying  the  person  or  thing  intended,  apart  from  the  erro- 
neous description,  are  clear,  certain,  and  convincing.  (Black, 
id.,  80.) 

I  am  of  the  opinion,  therefore,  that  the  intention  of  the  act 
will  be  carried  out  by  rejecting  the  word  "deceased"  and 
holding  that  the  appropriation  was  made  in  favor  of  Abram  A. 
Harvey,  guardian  of  the  children  of  Abram  A.  Harvey,  who 
is  the  claimant  in  the  present  case.  I  am  equally  clear,  how- 
ever, that  merely  because  the  guardianship  terminated  when 
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the  minor  children  became  of  age  and  one  of  the  wards  died, 
the  accounting  oflScers  are  not  authorized,  on  the  evidence 
before  them,  to  divide  the  sum  appropriated  equally  among 
the  living  children  of  Abram  A.  Harvey  and  the  representa- 
tive of  the  deceased  ward.  Congress  made  the  appropriation, 
not  to  them  and  not  to  Abram  A.  Harvey,  but  to  Abmm  A. 
Harvey  as  their  guardian,  and  it  is  to  him  in  that  capacity 
that  payment  should,  if  possible,  be  made.  Failing  in  that, 
owing  to  the  termination  of  the  guardianship,  the  case  appears 
to  be  analogous  to  one  in  which  an  appropriation  has  been 
made  in  favor  of  an  administrator  who  is  shown  to  have  closed 
his  administration,  making  final  settlement  and  receiving  his 
discharge.  He  can  not  be  paid  as  administrator  under  his 
former  administration,  but  if  the  record  shows  such  final  set- 
tlement and  discharge  and  the  proper  distributees  of  the  estate 
so  administered,  payment  may  be  made  to  them  in  order  not 
to  defeat  the  object  of  the  appropriation.  In  this  case  there 
is  no  evidence  that  Abram  A.  Harvey  has  made  final  settle- 
ment and  received  his  discharge,  of  if  he  has  done  so,  how  the 
settlement  was  made  as  affecting  the  rights  of  his  wards,  and 
in  the  absence  of  evidence  on  this  point  I  am  of  the  opinion 
that  the  accounting  officers  are  without  authority  to  make  pay- 
ment either  to  Harvey  or  to  his  former  wards. 
As  thus  modified,  the  decision  of  the  Auditor  is  approved. 


PEK  DIEM  EMPLOYEE  ATTENDING  A  COURT  OF 
INQUIRY  AS  A  WITNESS. 

A  per  diem  employee  of  a  navy-yard  is  entitled  to  his  actual  expenses 
while  attending  under  orders  a  court  of  inquiry  as  a  witness  and  while 
going  to  and  returing  from  the  court,  and  the  time  he  is  so  absent  from 
his  employment  is  not  to  be  deducted  from  the  time  for  which  he  may 
be  granted  leave  of  absence  with  pay. 

{Amstant  Comptroller  Mitchell  to  the  Secretary  of  the  Navy^ 
Octobers,  190  L) 

I  have  your  letter  of  the  13th  ultimo,  stating  that  a  civilian 
employee  at  the  navy-yard,  Brooklj^n,  N.  Y.,  receiving  a  per 
diem  compensation  is  desired  as  a  witness  before  the  court  of 
inquirv  in  the  case  of  Rear- Admiral  Schley,  now  in  session  at 
the  navy-3*ard  in  this  citj'.     You  request  my  decision  as  to 
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whether,  in  case  he  should  be  summoned  as  a  witness,  he 
would  be  obliged  to  lose  his  pay  during  his  absence  from  the 
yard  for  this  purpose  and  have  the  time  consumed  thereby 
charged  against  his  leave  of  absence  with  pa}^  allowed  by  law 
to  such  employees,  and,  if  not,  what  compensation  he  would 
be  entitled  to  receive  for  attendance  upon  the  court  as  & 
witness. 

In  reply  I  have  the  honor  to  state  that  if  said  employee  is 
ordered  by  competent  authorit}'  to  attend  and  testify  before 
the  court  of  inquiry,  and  he  should  do  so,  I  am  of  opinion 
that  he  would  be  entitled  to  his  actual  expenses  while  going- 
to  and  returning  from  and  while  in  attendance  upon  said 
court,  and  that  his  compensation  as  such  per  diem  employee 
while  necessarily  absent  from  his  place  of  employment  while 
attending  the  court  and  while  going  to  and  returning  from 
the  place  of  trial  should  be  allowed  him,  and  not  the  per  diem 
of  $1.50  allowed  witnesses  generally  by  section  848,  Revised 
Statutes.  It  follows  that  the  time  while  so  necessarily  absent 
from  his  place  of  employment  should  not  be  charged  against 
his  annual  leave  allowed  by  law  to  employees  of  his  class. 

It  may  be  added  in  this  connection  that  being  a  Government 
employee,  he  would  be  entitled  only  to  his  actual  expenses  of 
travel,  as  provided  by  the  act  of  March  3, 1875  (18  Stat.,  452.) 


PAYMENT  FOR  AN  ABSTRACT  OF  TITLE  FOR  LAND 
NOT  PURCHASED  AS  A  SITE  FOR  A  PUBLIC 
BUILDING. 

The  provisions  in  the  act  of  March  2, 1889,  that  in  the  procurement  of  titles 
to  sites  for  public  buildings  the  Attorney-General  shall  require  the 
grantors  to  furnish  all  required  abstracts  of  title,  etc.,  free  of  expense, 
does  not  apply  to  land  purchased  for  improving  Bayou  Plaquemine, 
Louisiana,  which  was  not  purchased  as  a  site  for  a  public  building. 

{Assiatant   Comptroller  Mitchell  to  the   Secretary  of    War^ 
October  9,  1901.) 

I  have  received  your  letter  of  August  27,  1901,  inclosing  a 
letter  from  Lieut.  E.  M.  Adams,  Corps  of  Engineers,  U.  S. 
A.,  in  which  he  incloses  an  account  in  favor  of  Joseph  A. 
Grace,  clerk  and  recorder,  Iberville  Parish,  La.,  for  prepar- 
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ing  an  abstract  of  title  and  a  certificate  of  mortgage,  and  for 
recording  a  deed  and  furnishing  revenue  stamps  in  connec- 
tion with  the  purchase  of  a  piece  of  land  at  Devils  Elbow  by 
the  United  States  in  connection  with  the  engineer  operations 
for  improving  Bayou  Plaquemine,  Louisiana,  for  which  work 
the  land  was  purchased. 

You  ask  whether  said  account  may  be  paid  from  the  appro- 
priation for  "Improving  Bayou  Plaquemine,  Louisiana." 

No  question  as  to  the  service  or  the  charges  is  raised;  and 
TOUT  doubt  in  the  matter  appears  to  be  whether  the  charges 
should  be  borne  by  the  War  Department  or  the  Department 
of  Justice,  or  perhaps  whether  the}^  should  not  be  borne  by 
the  vendor  of  the  land. 

The  facts  of  the  case  are  thus  stated  by  Lieutenant  Adams: 

**  I  submit  herewith  an  account  in  favor  of  Joseph  A.  Gra^e, 
clerk  and  recorder,  Iberville  Parish,  La. ,  for  preparing  abstract 
of  title,  certificate  of  mortgage,  recording  deed,  and  furnish- 
ing revenue  stamps  in  connection  with  the  purchase  of  a  piece 
of  land  at  DeWls  Elbow  by  the  United  States,  and  request  your 
decision  as  to  whether  the  account  may  be  paid  by  me  from 
the  funds  for  ''  Improving  Bayou  Plaquemine,  Louisiana,"  for 
which  work  the  land  was  purchased. 

*'The  facts  in  the  case  are:  The  vendors  offered  to  sell  the 
land  to  the  United  States  for  $500.  On  May  7,  1900,  Major 
H.  M.  Adams,  Corps  of  Engineers,  asked  that  the  Department 
of  Justice  instruct  the  United  States  attorney  for  the  eastern 
district  of  Louisiana  to  examine  the  title.  The  district  attor- 
ney examined  the  title  and  ordered  from  the  parish  recorder 
an  abstract  of  the  title  and  certificate  of  mortgages,  which 
were  furnished.  The  act  of  sale  was  passed  and  recorded 
March  8,  1901,  as  charged  for,  and  the  revenue  stamps  were 
furnished  at  that  time.  Payment  of  the  purchase  price  of  the 
land  was  made  March  8,  1901. 

'^In  his  letter  to  the  Attorney-General  forwarding  the  title 
papei*s,  the  district  attorney,  adverting  to  the  fact  that  the 
vendors  were  to  receive  $500  net  for  the  land,  stated:  '  It  will 
be  proper,  therefore,  for  the  Government,  probably  through 
Major  Adams,  to  pay  the  expenses  of  the  act  of  sale  and  the 
necessary  certificates  which  I  have  procured  and  the  stamp 
required  ujpon  the  deed.'  The  Attorney-General  in  approv- 
ing the  title  stated  that  when  duly  executed  and  stamped,  as 
rpqaired  by  the  internal-revenue  law,  such  act  ot  sale  would 
pass  a  valid  title. 

"Mr.  Graoe^'s  bill  was  recently  referred  to  me  by  the  district 
attorney  for  payment." 
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Section  366,  Revised  Statutes,  provides: 

''No  public  money  shall  be  expended  upon  any  site  or  land 
purchased  by  the  United  States  ifor  the  pui-jwse  of  erecting- 
thereon  any  armory,  arsenal,  fort,  fortification,  navy-vard, 
custom-house,  light-house,  or  other  public  building  oi  any 
kind  whatever,  until  the  written  opinion  of  the  Attorney- 
General  shall  be  had  in  favor  of  the  validity  of  the  title,  nor 
until  the  consent  of  the  legislature  of  the  State  in  which  the 
land  or  site  may  be  to  such  purchase  has  been  given.  The 
district  attorneys  of,  the  United  States,  upon  the  application 
of  the  Attorney-General,  shall  furnish  any  assistance  or  infor- 
mation in  their  power  in  relation  to  the  titles  of  the  public 
property  lying  within  their  respective  districts.  And  the 
Secretaries  of  the  Departments,  upon  the  application  of  the 
Attorney-General,  shall  procure  any  additional  evidence  of 
title  which  he  may  deem  necessary,  and  which  may  not  be 
in  the  possession  of  the  oflScers  of  the  Govei'nment,  and  the 
expense  of  procuring  it  shall  be  paid  out  of  the  appropriations 
made  for  the  contingencies  of  the  Departments  respectively." 

The  act  of  March  2, 1889  (25  Stat.,  941),  contains  the  follow- 
ing provision: 

'^That  hereafter  all  legal  services  connected  with  the  pro- 
curement of  titles  to  site  for  public  buildings,  other  than  for 
life-saving  stations  and  pier-head  lights,  shall  be  rendered  b\" 
United  States  district  attorneys.  Provided  further^  That 
hereafter,  in  the  procurement  of  sites  for  such  public  build- 
ings, it  shall  be  the  duty  of  the  Attorney -Geneml  to  require 
of  the  grantors  in  each  case  to  furnish,  free  of  all  expenses  to 
the  Government,  all  i-equisite  abstracts,  official  certitic^ations, 
and  evidences  of  title  that  the  Attorney-General  may  deem 
necessary." 

The  above  provision  in  the  act  of  March  2  is  found  in  "'  An 
act  making  appropriations  for  sundry  civil  expenses  of  the 
Government  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  ninety,  and  for  other  purposes,"  immediately 
following  a  number  of  specific  appropriations  for  the  erection, 
completion,  repair,  or  protection  of  certain  public  buildings 
therein  specifically  named. 

The  act  of  April  24,  1888  (25  Stat.  94),  provides— 

•'That  the  Secretary  of  War  may  cause  proceedings  to  be 
instituted  in  the  name  of  the  United  States,  in  any  court  hav- 
ing jurisdiction  of  such  proceedings,  for  the  acquirement  by 
condemnation  of  any  land,  right  of  way,  or  material  needed 
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to  enable  him  to  maintain,  operate,  or  prosecute  works  for  the 
improvement  of  rivers  and  harbors  for  which  provision  has 
been  inade  bv  law;  such  proceedings  to  be  prosecuted  in  ac- 
cordance with  the  laws  relating  to  suits  for  tne  condemnation 
of  propertv  of  the  States  wherein  the  proceedings  may  be  in- 
f5tituted:  Ih^avUled^  hmcerer^  That  when  the  owner  of  such 
land,  right  of  wa}^  or  material  shall  fix  a  price  for  the  same, 
which  in  the  opinion  of  the  Secretarj^  of  War  shall  be  rea- 
sonable, he  njay  purchase  the  same  at  such  price  without  further 
delay:  AihI  prmnded  furtlier^  That  the  Sec  re  tar}' of  War  is 
hereby  authorized  to  accept  donations  of  lands  or  materials 
required  for  the  maintenance  or  prosecution  of  such  works." 

The  act  of  March  3, 1901,  "  making  appropriations  for  sun- 
drj-  civil  expenses  of  the  Government  for  the  fiscal  year  end- 
ing June  thirtieth,  nineteen  hundred  and  two,  and  for  other 
purposes''  (31  Stat.  1170),  contains  the  following: 

••Improving  Bayou  Plaauemine,  Louisiana:  For  complet- 
ing improvement,  two  hunared  and  ten  thousand  dollars. 

This  improvement  is  made  through  and  is  under  the  control 
of  the  War  Department.  It  is  not  understood  that  the  land 
in  question  was  purchased  as  a  site  for  the  erection  of  a  pub- 
lic building  thereon,  but  that  it  was  purchased  for  the  work 
of  improving  said  bayou,  and  that  it  was  a  part  of  the  con- 
tract of  purchase  thereof  that  the  vendor  was  to  receive  ^500 
net  therefor,  and  that  in  the  exercise  of  the  discretion  and 
judgment  of  the  War  Department  it  was  necessary  to  incur 
said  expenses  in  connection  with  the  purchase  of  said  land  and 
the  making  of  said  improvement. 

If  the  facts  are  as  above  stated,  and  the  account  is  other- 
wise correct  and  is  approved  by  you,  I  am  of  opinion  that  it 
may  be  paid  from  the  appropriation  "Improving  Bayou 
Plaquemine,  Louisiana." 


DISTRICT   ATTORNEY   OF   THE   DISTRICT   OF 
ALASKA. 

Alaska  is  a  "Territory  of  the  United  States"  within  the  meaning  of  the 

act  of  May  1,  1876,  and  the  district  attorney  of  the  district  of  Alaska 

is  an  oflBcer  of  the  Territory. 
The  <listrict  attorney  of  the  district  of  Alaska  does  not  become  entitled  to 

the  mlary  of  the  office  until  he  enters  "Upon  the  duties  of  such  office 

in  such  Territory." 
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Under  the  provisions  of  the  act  of  June  6,  1900,  which  authorizes  the 
judge  of  a  court  in  the  Territory  of  Ala^^ka  to  appoint  a  suitable  per- 
son to  fill  the  office  of  district  attorney  in  case  of  the  death  or  disability 
of  an  incumbent,  a  person  appointe<l  by  the  (iistrict  judge  to  fill  that 
office  during  a  vacancy  caused  by  the  resignation  of  the  precetling 
incumbent  is  entitled  to  the  salary  of  the  office  "  until  his  successoi:  is 
appointed  and  qualified." 

{Comptroller  Traceirell  to  tfte  Dishurslng  Cleric  of  the  Depart- 
me  lit  of  Justice^  October  11^  1901,) 

On  the  24th  of  August  last,  1  received  from  you  the  follow- 
ing statement  and  request: 

'*The  office  of  district  attorney  for  the  third  division  of  the 
district  of  Alaska  became  vacant  at  the  close  of  June  19, 
1901,  by  the  resignation  of  A.  M.  Post.  On  June  21,  19nl, 
the  President  appointed  Nathan  V.  Harlan,  of  Nebraska,  to  till 
the  office.  Mr.  Harlan  received  notice  of  his  appointment  on 
the  day  of  the  date  thereof,  and,  as  he  wrote  the  Department 
under  date  of  July  17,  1901,  "at  once  began  prepanitions  for 
moving  to  Alaska  and  assuming  the  duties  of  the  office.'  He 
left  his  home  in  Nebraska  July  4,  arrived  at  Eagle  City, 
Alaska,  July  14,  and  on  the  following  day  took  the  oath  of 
office  prescribed  by  section  366  of  Title  III  of  tlie  act  of  June 
6,  1900  (31  Stilt. ,^  55:2),  and  engaged  in  court  work.  This 
Department  is  not  advised  that  Mr.  Harlan  took  the  oath  pre- 
scribed by  section  1757  of  the  Revised  Statutes,  and  he  was 
not  specially  authorized  by  the  Attorney-General  to  perform 
any  auties  as  district  attorney  before  reaching  his  district. 

*■•  Under  date  of  July  1,  1901,  Judge  Wickersham,  of  the 
third  division  of  the  district  court  of  Alaska,  evidently  with- 
out any  knowledge  of  the  resignation  of  Air.  Post  and  the 
appointment  of  Mr.  Harlan,  wrote  the  Departmenf  that  he 
had  opened  court  in  pursuance  of  the  provisions  of  section  4 
of  the  act  of  June  6,  1900;  that,  no  district  attorney  appear- 
ing either  in  person  or  by  representative,  he  that  day  Miiade 
an  order  appointing  Mr.  Carl  M.  Johanson,  a  competent 
member  of  the  bar.  district  attorney,  pending  the  arrival  of 
Mr.  Post.'  As  yet  the  Department  is  not  aavised  that  Mr. 
Johanson  took  any  oath  of  office. 

'*!  have  the  honor  to  ask  from  what  date  I  am  authorized 
to  pay  the  salary  of  ilr.  Harlan,  and,  assuming  that  Mr. 
Johanson  took  the  prescribed  oath  or  oaths  of  office,  for  what 
period  I  am  authorized  to  pay  his  salary  and  from  what  appro- 
priation r' 

The  determination  of  the  date  upon  which  the  salar}'  of 
Mr.  Harlan  commences  is  the  main  question  involved,  and 
upon  the  decision  of  that  question  the  payment  to  Mr.  Johan- 
son for  his  service  very  largely  depends. 
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If  it  be  held  that  Mr.  Harlan's  salaiy  commences  on  June 
21, 1901,  then  it  would  seem  that  for  payment  for  his  services 
from  JuU'  1  to  14,  1901,  inclusive,  Mr.  Johanson  would  have 
to  look  elsewhere  than  to  the  appropriation  for  the  payment 
of  district  attorneys  in  Alaska  for  his  compensation. 

If,  on  the  other  hand,  it  be  held  that  Mr.  Harlan's  salary 
commences  on  July  15,  1901,  when  he  took  the  oath  and 
entered  upon  the  active  discharge  of  the  duties  of  the  office, 
then  the  question  of  Mr.  Johanson's  compensation  would  be 
relieved  of  much  difficulty  in  determing  how  and  from  what 
appropriation  it  should  be  paid. 

For  the  reasons  hereinafter  indicated,  I  do  not  think  it 
necesssary  to  discuss  whether  there  was  a  vacancy  in  the  office 
subsequent  to  June  21,  1901,  nor  whether  both  Mr,  Harlan 
and  Mr.  Johanson  were  exercising  its  duties  at  the  same  time. 

The  act  of  May  1,  1876  (19  Stat,  43),  provides: 

**And  hereafter  payment  of  salaries  of  all  officers  of  the 
Territories  of  the  United  States  appointed  by  the  President 
shall  commence  only  when  the  person  appointed  to  any  such 
office  shall  take  the  proper  oath  and  shall  enter  upon  the 
duties  of  such  office  m  such  Territory;  and  said  oath  shall 
hereafter  be  administered  in  the  Territory  in  which  such  office 
is  held." 

This  provision  has  been  carried  into  the  Supplement  to  the 
Revised  Statutes  (vol.  1,  2d  edition,  100),  and  is  general  legis- 
lation, mandatory  in  its  terms,  and  applicable  alike  to  all  the 
Territories  of  the  United  States;  so  if  Alaska  is  a  Territory 
within  the  meaning  of  the  act  cited,  the  limitations  of  the  act, 
which  are  clear  and  explicit,  must  prevail,  and  Mr.  Harlan 
<nin  not  be  paid  any  salary  prior  to  July  15,  1901,  the  date 
upon  which  he  took  the  oath  and  entered  upon  the  duties  of 
the  office  in  the  Territory. 

That  Alaska  is  a  Territory  of  the  United  States  within  the 
meaning  of  that  term  as  used  in  the  statutes  is  evident  from 
the  fact  that  Congress  so  treats  it  in  making  appropriations 
for  the  expenses  of  its  government. 

In  the  act  of  April  L7,  1900,  making  appropriations  for  the 
legislative,  executive,  and  judicial  expenses  of  the  Govern- 
ment for  the  fiscal  year  1901  (81  Stat.,  86,  112),  under  the 
beading  •^Government  in  the  Territories,''  Alaska  is  included 
and  designated  as  the  ''Territory  of  Alaska;"  and  the  same 
facts  appear  in  the  act  of  March  3,  1901,  making  like  appro- 
priations for  the  fiscal  year  1902  {id.  960,  987). 
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It  may  be  said  that  the  district  attorney  is  not  a  Territorial 
oflScer  within  the  meaning  of  the  statute  cited,  and  that  it 
refers  only  to  officers  of  the  executive  branch  of  the  Terri- 
torial government,  but  I  do  not  think  this  position  tenable. 
The  judges  of  district  courts  in  the  Territories  have  always 
been  treated  as  Territorial  officers,  and  1  see  no  reason  why 
district  attorneys  should  not  be  so  treated,  and  so  far  as  I 
know  they  have  always  been  so  treated. 

I  hold,  therefore,  that  Alaska  is  a  Territorj^  of  the  United 
States  within  the  meaning  of  the  act  cited;  that  the  district 
attorney,  Mr.  Harlan,  is  a  territorial  officer  appointed  by  the 
President,  and  that  he  can  not  be  paid  any  salary  prior  to 
July  15,  1901,  the  date  upon  which  he  took  the  oath  and 
entered  upon  the  duties  of  his  office  in  the  Territory. 

Recurring  to  the  appointment  of  Mr.  Johanson,  1  see  no 
rea.^on  why  he  should  not  be  paid  for  his  services  from  July 
1  to  14, 1901,  inclusive,  from  the  appropriation  for  salaries  of 
district  attorneys  for  the  Territory  of  Alaska. 

Section  8,  title  l,of  the  act  of  June  6,  1900,  entitled  '*  An 
act  making  further  provision  for  civil  government  for  Alaska, 
and  for  other  purposes''  (31  Stat,  321,  324),  provides: 

"  In  case  of  the  death  or  disabilitj'  of  a  district  attorney,  the 
judge  may  appoint  a  suitable  person  to  till  the  office  until  his 
successor  is  appointed  and  qualified  or  until  the  disability  is 
removed." 

The  intention  of  this  provision  is  obvious.  As  is  well  known , 
Alaska  is  a  large  Territory  remote  from  the  United  States 
and  with  limited  facilities  for  travel  or  communication,  and 
it  might  frequentl}^  happen  that  the  business  of  the  court 
would  be  brought  to  a  standstill,  as  would  have  been  the  result 
in  the  case  now  under  consideration,  but  for  the  power  given 
the  judge  to  "fill  the  office  "  in  case  of  a  vacancy  or  disability 
of  the  district  attorney.  It  is  evident  that  it  was  enacted  to 
meet  the  peculiar  conditions  existing  in  Alaska,  and  in  the 
light  of  its  surroundings  should  be libemlh'  construed.  There- 
fore I  think  the  judge  has  the  power  to  fill  the  office  when  it 
is  vacant  by  resignation  as  well  as  by  death,  or  when  the  attor- 
ney, by  reason  of  sickness  or  any  cause,  is  unable  to  and  does 
not  attend  the  court  and  dis«*harge  its  duties. 

I  do  not  wish  to  be  understood,  however,  as  holding  that 
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there  can  be  two  district  attorneys  holding  the  same  oflSce  and 
CDtitled  to  its  salary  at  the  same  time.  If  the  incumbent  is 
temporarily  disabled  and  the  oflSce  is  filled  until  the  disability 
is  removed,  a  different  question,  as  I  have  before  intimated, 
would  present  itself,  which  I  do  not  now  undertake  to  decide. 
But  if  the  appointment  is  to  fill  the  office  during  a  vacancy,  I 
see  no  reason  why  the  appointee  should  not  be  paid  the  salary 
of  the  oflice  "  until  his  successor  is  appointed  and  qualified." 

Assuming  that  both  Mr.  Hainan  and  Mr.  Johanson  have 
taken  the  required  oaths,  you  are  authorized  to  pa}'^  them  the 
salaries  provided  by  law,  the  latter  from  July  1  to  July  14, 
1901,  inclusive,  and  the  former  from  July  15, 1901,  inclusive. 


PAYMENT  OF  PER  DIEM  EMPLOYEES  FOR  DAYS 
ON  WHICH  WORK  IS  SUSPENDED. 

The  payment  of  per  diem  employees  for  days  on  which  the  Departments 
are  closed  and  public  work  suspended  by  Executive  order  is  not 
authorized  unless  they  actually  render  service  on  those  days. 

{Compt/roUer  Traceioell  to  the  Secretary  of  War^  October  11^^ 

190L) 

I  have  received  l)y  your  authority  the  following  letter  ad- 
dressed to  the  Chief  of  Engineers  of  the  Army  by  Captain  J.  S. 
Sewell,  Corps  of  Engineers,  in  charge  of  construction  of  the 
new  building  for  the  Government  Printing  Office: 

•*  1  have  the  honor  to  request  that  a  decision  may  be  ob- 
tained from  the  Comptroller  of  the  Treasur}'^  as  to  whether 
day  laborera  employed  on  the  work  at  the  new  building  ior 
the  Government  Printing  Office  can  be  paid  for  the  three 
days,  September  17,  18,  and  19,  1901,  dunng  which  time  all 
labor  was  suspended  on  this  work  on  account  of  the  obsequies 
of  the  late  President  of  the  United  States. 

'*  Day  laborers  employed  continuously  on  this  work  are 
paid  for  legal  holidays  such  as  Thanksgiving  Day,  Christmas, 
etc.,  when  such  days  are  not  Sundays,  and  it  is  desired  to 
know  whether  the  President's  order  of  September  16,  closing 
all  Executive  Departments  on  the  three  days  named,  made 
these  days  le^l  holidays  in  the  same  sense  as  the  holidays 
above  nameo,  and  whether  laborers  may  be  paid  their  time 
for  the  same." 
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The  joint  resolution  approved  January  6,  1885  (23  Stat., 
616),  provides: 

"  The  employees  of  the  navy-vard,  Government  Printing 
Office,  Bureau  of  Printing  and  fingraving,  and  all  other  per 
diem  emplo\"ees  of  the  Government  on  duty  at  Washington, 
or  elsewhere  in  the  United  States,  shall  be  allowed  the  fol- 
lowing holidays,  to  wit:  The  first  day  of  January,  the  tw  enty- 
second  day  of  February,  the  fourth  da}'  of  July,  the  twenty- 
fifth  dav  of  December,  and  such  days  as  maj^  be  designated 
by  the  President  as  days  for  national  thanksgiving,  and  shall 
receive  the  same  pay  as  on  other  days." 

By  the  act  of  February  23,  1887  (24  Stat.,  644),  the  same 
provision  was  made  for  the  pay  of  per  diem  employees  on 
Memorial  or  Decoration  Day,  they  being  by  that  act  allowed 
that  day  as  a  holiday. 

The  act  of  June  28,  1894  (28  Stat.,  96),  provides: 

"That  the  first  Monday  of  September  in  each  year,  being 
the  day  celebrated  and  known  as  Labor's  Holiday,  is  hereby 
made  a  legal  public  holiday,  to  all  intents  and  purposes,  \n 
the  same  manner  as  Christmas,  the  first  day  of  January,  the 
twentj^-second  day  of  February,  the  thirtieth  day  of  May,  and 
the  fourth  day  of  July  are  now  made  bylaw  public  holidays." 

It  has  been  held  that  these  statutes  apply  only  to  those 
employees  who,  although  receiving  per  diem  compensation, 
are  permanentl}"  or  continuously  employed  whenever  their 
services  can  be  utilized,  and  not  to  such  as  are  hired  for  tem- 
porary service  for  a  few  days  at  a  time,  the  service  of  the 
latter  class  being  merely  incidental  to  their  main  employment 
elsewhere.  (4  Comp.  Dec,  499.)  Captain  Sewell  designates 
the  men  whose  pay  is  in  question  as  **day  laborers,"  but  as  he 
states  that  they  are  continuousl}'  employed  and  that  the}^  are 
paid  on  the  holidays  above  named,  it  is  presumed  that  these 
men  are  ''per  diem  employees"  w^ithin  the  meaning  of  the 
above  statutes,  and  that  under  the  law  they  are  entitled  to  pay 
for  the  holidays  named. 

The  direct  question  asked  by  Captain  Sewell  is  whether  the 
President's  order  of  September  17,  18,  and  19,  1901,  made 
those  days  legal  holidays  in  the  same  sense  as  the  holidays 
named,  i.  e.,  brought  them  within  the  provisions  of  the  fore- 
going acts  authorizing  per  diem  employees  to  receive  the 
same  pay  for  those  holidays  as  on  other  days.  To  this  there 
can  be  but  one  answer.    When  an  act  of  Congi'ess  specifically 
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names  certain  days  on  which  a  certain  thing  may  be  done  no 
other  days  than  those  named  can  be  presumed  to  have  been 
intended,  and  indeed  all  other  days  must  by  implication  be 
excluded.  This  is  a  primary  rule  of  construction  and  is 
expressed  by  the  legal  maxim:  Expremx)  unlus  est  exclitsio 
alt^rffix.  The  provisions  of  the  acts  above  named  can  not  be 
extended  to  an}'^  days  not  named  therein. 

1  apprehend,  however,  that  the  question  which  is  really 
involved  and  to  which  an  answer  is  sought  is:  Are  per  diem 
emplo^'ees  entitled  to  pay  on  days  when  thej'  render  no  service 
owing  to  the  closing  of  the  Departments  and  the  suspension 
of  public  work  by  Executive  order? 

In  the  absence  of  any  law  on  the  subject  the  compensation 
of  per  diem  employees  is  regulated  by  the  terms  of  the  con- 
tract made  with  them,  and  in  the  absence  of  any  agreement 
made  with  them  they  are,  as  a  general  rule,  to  be  paid  only 
for  services  actually  rendered.  In  the  case  of  employees  in 
the  public  service,  their  employment  and  compensation  are 
in  some  cases  directly  fixed  by  law,  and  all  contracts  with 
them,  either  expressed  or  implied,  must  be  in  conformity  to 
that  law.  In  other  cases  while  their  employment  and  com- 
pensation are  not  directly  fixed  by  law,  they  are  none  the  less 
regulated  and  governed  by  the  will  of  Congress  as  expressed 
in  general  statutes  relating  to  employment  in  the  public 
service,  which  the  executive  and  accounting  officers  are  bound 
to  obey. 

What,  then,  is  the  will  of  Congress,  as  expressed  by  legis- 
lation, in  regard  to  the  compensation  of  per  diem  employees? 
Section  3648  of  the  Revised  Statutes  provides  that  in  all 
cases  of  contracts  for  the  performance  of  any  service  payment 
shall  not  exceed  the  value  of  the  service  rendered  previously 
to  such  payment.  Payment  for  service  not  performed  would 
therefore,  unless  otherwise  authorized  by  law,  be  a  gratuity 
and  illegal.  The  acts  above  noted,  however,  provide  that  per 
diem  employees  shall  be  paid  on  certain  specified  days  on 
which  they  perform  no  service,  "as  on  other  days."  The 
other  da3's  can  only  mean  the  days  on  which  they  do  perform 
8>ervice,  thus  clearly  distinguishing  between  the  days  for 
which  they  are  paid  on  account  of  their  services  and  the  days 
for  which  they  are  paid  only  by  virtue  of  the  acts.  When, 
therefore,  Congress  by  express  statute  authorizes  payment 
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to  per  diem  employees  6n  certain  holiday's  specifically  named, 
it  by  necessary  implication  forbids  payment  on  other  holidays, 
or  days  when  no  service  is  rendered.  If  there  were  an}' 
rights  to  payment  growing  out  of  the  closing  of  the  Depart- 
ments on  account  of  the  holidays  named  or  on  any  other  days 
which  were  recognized  by  Congress,  there  was  no  necessity' 
for  the  laws  authorizing  payment. 

For  the  reasons  given  above  I  am  forced  to  the  conclusion 
that  there  is  no  authority  of  law  to  pay  per  diem  employees 
for  days  on  which  the  Departments  are  closed  and  public 
work  suspended  by  Executive  order,  and  hence  I  must  hold 
that  the  day  laborers  engaged  in  the  construction  of  the  new 
building  for  the  Government  Printing  OflBce  cannot  be  paid 
for  September  17,  18,  and  19,  1901,  unless  they  actually  ren- 
dered service  on  those  days. 


COST  OF  A  TOMBSTONE  AS  A  PART  OF  BURIAL 

EXPENSES. 

The  cost  of  a  tombstone  erected  at  the  grave  of  a  deceased  pensioner  is  a 
part  of  the  burial  expenses  of  the  decedent. 

{Decision  hy  Assistant  Comptroller  MitchelU  October  H^  1901.) 

The  Auditor  for  the  Interior  Department,  October  2,  1901, 
made  the  following  decision,  and  submits  same  for  approval, 
disapproval,  or  modification: 

'^This  office  has  before  it  for  examination  and  settlement 
an  application  for  reimbursement  on  account  of  expenses  of 
the  fast  sickness  and  burial  of  Frederick  Groezinger,  who  was 
a  private  in  Company  K,  One  hundred  and  ninety-eighth 
Regiment  Pennsylvania  Volunteer  Infantry,  a  deceased  pen- 
sioner, who  drew  his  pension  at  the  agency  at  Philadelphia, 
under  certificate  numbered  387,994,  to  the  ith  daj'  of  Febru- 
ary, 1901.  This  pensioner  died  on  the  21st  day  of  February, 
1901,  his  rate  of  pension  being  $14  per  month.  A  claim  for 
reimbursement  is  filed  by  one  Gustave  Groezinger,  is  dated 
the  20th  day  of  March,  1901,  and  embraces  four  items:  One 
for  board  owing  at  time  of  death,  one  for  funeral  expenses  in 
Philadelphia,  Pa.,  another  for  funeral  expenses  in  Lancaster, 
Pa.,  and  a  fourth  for  a  monument  and  fixing  grave,  this  last 
item  being  for  $55.  It  aupears  that  this  deceased  pensioner 
was  sick  for  three  days  onlv,  having  been  taken  ill  with  pneu- 
monia on  the  18th  day  of  iFebruary,  1901,  and  that  he  left  a 
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balance  on  deposit  with  the  Philadelphia  Savings  Fund  Society 
amounting  to  JJ131.08.  The  total  amount  of  the  claim  tiled 
is  $160.23.  The  claimant  now  makes  application  for  the 
accrued  pension  due  to  the  date  of  death. 

•'  It  will  be  noted  that  the  item  of  $8  for  board  owing  at 
time  of  death  is  not  a  proper  charge  and  can  not  be  allowed, 
because  it  was  not  an  expense  of  the  last  sickness,  the  pen- 
sioner having  teen  carried  to  St.  Mary's  Hospital  when  he 
was  taken  ill,  at  which  place  he  died  on  t^ebruary  21,  as  above 
noted.     The  items  for  funeral  expenses  in  Philadelphia,  Pa., 
and  Lancaster,  Pa.,  might  be  open  to  question  except  for  the 
fact  that  the  deceased  pensioner  left  available  cash  sufficient 
to  defray  these  expenses,  and  therefore  no  question  is  raised 
by  the  accounting  officer  touching  them.     In  regard  to  the 
fourth  item,  however,  for  one  granite  monument,  $55,  it  is 
difficult  to  conceive  that  Congress  intended  that  the  accrued 
pension  should  be  available  for  such  an  expense.     It  is  true 
that  Second  Comptroller  Maynard,  in  1885,  held  that  in  claims 
arising  under  section  4718,  Revised  Statutes,  a  reasonable 
expenditure  for  a  tombstone  may  be  allowed  when  it  appears 
that  an  expense  of  this  kind  has  been  incurred.     (Second 
Comptroller,  Digest,  1054.)     A  charge  of  $55  could  not  be 
considered  a  reasonable  expenditure  for  a  tombstone  within 
the  language  of  this  decision  of  Comptroller  Maynard.     Fur- 
ther, by  the  act  of   February  3,   1879  (20  Stat.,  281),  the 
Secretary  of  War  is — 

*"*  authorized  to  erect  headstones  over  the  graves  of  soldiers 
who  served  in  the  Regular  or  Volunteer  Army  of  the  United 
States  during  the  war  for  the  Union,  and  who  have  been 
buried  in  private  village  or  city  cemeteries,  in  the  same  man- 
ner as  provided  by  the  law  of  March  third,  eighteen  hundred 
and  seventy-three,  (1)  for  those  interred  in  national  military 
cemeteries?    (See  Revised  Statutes,  sec.  4877.) 

"^  Congress  has  from  year  to  year  made  an  appropriation  for 
the  purpose  of  carrying  into  effect  this  statute,  the  last  appro- 
priation having  been  made  in  the  sundry  civil  act  of  March 
3,  1901,  for  continuing  the  work  of  furnishing  headstones  lor 
unmarked  graves  of  Union  soldiers  in  national,  post,  city, 
town,  and  village  cemeteries,  naval  cemeteries  at  navy  3"ards 
and  stations  of  tne  United  States,  and  other  burial  places,  un- 
der the  acts  of  March  3,  1873,  and  February  3, 1871). 

**0n  September  10,  this  office  addressed  to  the  Quarter- 
master-General, United  States  Army,  a  letter  relative  to  this 
case,  and  requested  to  be  informed  whether  in  such  a  case 
there  would  be  furnished  from  the  War  Department,  through 
the  Quartermaster-General's  Office,  a  headstone  to  mark  the 

Slave  of  this  deceased  soldier.     This  letter  waa  returned  to 
is  office  with  an  indorsement,  dated  September  13,  signed 
by  the  deputy  quartermaster -general,  United  States  Army,  in 
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which  the  attention  of  the  office  was  invited  to  the  third  para- 
graph of  a  circular  inclosed,  describing  the  character  of  the 
headstones  which  are  furnished  to  mark  the  graves  of  soldiers, 
sailors,  and  marines,  upon  the  application  of  relatives  or 
friends.  The  deputv  quartermaster-general  informed  this 
office  that  '  these  headstones  are  sent  by  freight  at  Govern- 
ment expense,  but  the  cost  of  setting  them  is  sustained  by  the 
applicant;  and  it  is  not  lawful  to  make  any  money  allowance 
in  place  of  furnishing  a  headstone.' 

''Paragraph  3  of  the  circular'  inclosed,  to  which  reference 
was  made,  is  as  follows: 

"'• '  Upon  application  the  Government  furnishes  and  delivers 
free  of  cost  headstones  for  unmarked  graves  of  soldiers,  sail- 
ors, and  marines  who  served  in  the  Army  or  Navv  of  the 
United  States,  both  regular  and  volunteer,  whether  ttiey  died 
in  service  or  since  their  muster  out  or  discharge.  Such 
headstones  are  of  best  American  white  marble,  86  -inches 
long,  10  inches  wide,  and  4  inches  thick,  the  top  slightly 
curved,  edges  slightly  rounded,  and  the  portion  of  the  stone 
which  will  be  above  ground  when  set  is  sand  rubbed.  Each 
headstone  is  inscribed  with  the  name,  rank,  company,  and 
regiment  or  organization  to  which  the  deceased  belonged,  cut 
in  relief  within  a  sunken  shield.' 

''It  would  appear,  therefore,  that.  Congress  having  made 
provisions  for  marking  with  a  suitable  headstone  the  graves 
of  soldiers  who  are  buried  in  private  cemeteries,  such  an 
expense  as  the  one  under  consideration  for  a  monument  is  not 
a  proper  expense  to  be  paid  from  the  accrued  pension  due  to 
a  deceased  pensioner  at  the  date  of  his  death.'  I  hold,  there- 
fore, that  the  item,  ^55,  is  not  allowable,  and  that  the  same 
should  be  disallowed.  The  balance  which  would  be  due  after 
deducting  the  ^8  for  board  owing,  and  $55  for  this  monument, 
total  $63,  would  be  $106.23,  which  amount  is  more  than  cov- 
ered by  the  balance  left  bA^  the  pensioner  on  deposit  with  the 
Philadelphia  Savings  FunH  Society,  as  shown  in  the  applica- 
tion of  tne  claimant.  I  therefore  hold  that  no  allowance  can 
be  made  to  this  claimant  for  expenses  incurred  on  account  of 
the  last  sickness  and  burial  of  the  deceased  pensioner  under 
the  act  of  March  2,  1895." 

Section  4718,  Revised  Statutes,  as  amended  by  the  act  of 
March  2,  1895  (28  Stat,  964),  provides: 

'^That  from  and  after  the  twenty -eighth  day  of  September, 
eighteen  hundred  and  ninety-two,  the  accruea  pension  to  the 
date  of  the  death  of  any  pensioner  *  *  *  shall  *  *  ♦ 
>)e  paid,  first,  to  his  widow;  second,  if  there  is  no  widow,  to 
his  child  or  children  under  the  age  of  sixteen  years  at  his 
death.  ♦  ♦  *  And  if  no  widow  or  child  survive  such  pen- 
sioner,   *    *    *    no  payment  whatsover  of  their  accrued 
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pension  shall  be  made  or  allowed,  except  so  much  as  may  be 
necessary  to  reimburse  the  person  who  bore  the  expenses  of 
the  last  sickness  and  burial,  if  they  did  not  leave  suflBcient 
assets  to  meet  such  expense."    *     *    * 

I  do  not  think  the  right  to  reimbursement  as  to  any  item 
which  would  otherwise  be  proper  under  the  above  act  is 
abridged  or  can  be  denied  because  of  the  act  of  February  3, 
ls79  (20  Stat,  281),  cited  by  the  Auditor.  I  do  not  believe 
that  the  act  of  Februray  3  {supra)  was  intended  to  in  any  man- 
ner affect  the  use  of  the  accrued  pension  of  deceased  pension- 
ers. The  two  acts  are,  and  should  be,  construed  independently 
of  each  other. 

In  Wood  V.  VaTidenberg  (6  Paige,  277)  it  was  held  that  the 
erection  of  a  headstone  at  the  grave  of  the  deceased  might  be 
considered  a  part  of  the  funeral  expenses. 

In  the  case  of  Owens  v.  Bloomei'  (21  N.  Y.,  296)  it  was  held, 
quoting  from  the  syllabus,  that — 

'•The  words  'funeral  expenses,'  as  used  in  chapter  267  of 
1874,  deciding  for  what  debts  lands  of  the  deceased  may  be 
sold  by  the  surrogate,  include  the  cost  of  a  suitable  headstone 
to  be  erected  at  tne  grave  of  the  deceased.  When,  however, 
the  estate  does  not  exceed  $8,000,  an  expenditure  of  $500  in 
erecting  a  headstone  is  extravagant,  ana  far  too  great  to  be 
allowea  as  a  proper  part  of  the  funeral  expenses." 

In  the  course  of  the  decision  the  couil  said: 

"I  think  that  a  suitable  headstone  to  mark  the  place  is  a 
proper  part  of  a  decent  interment." 

In  the  case  of  Van  Emon.  v.  Superior  Court  (76  Cal.,  589), 
it  was  held  that  the  cost  of  the  erection  of  a  monument  at  the 
grave  of  a  deceased  person  is  a  part  of  the  funeral  expenses, 
and  is  payable  as  such  ivom  the  estate  of  the  deceased. 

In  BendaJly.  Bendall  (24  Ala.,  295;  60  Am.  Dec,  469)  the 
court  said: 

"They  (the  vouchers)  all  relate  to  a  box  tomb  of  marble, 
lettered  and  inscribed,  which  the  administrator  caused  to  be 
erected  over  the  grave  of  the  deceased.  »  *  *  Xhis  may 
well  be  classed  under  the  head  of  funeral  expenses." 

In  the  case  of  Ann  McGlinsey^  admrx.  (14  Serg.  &R.,  64), 
the  orphan's  court  struck  out  the  credit  claimed  for  funeral 
expenses  of  the  deceased.     The  appellate  court  said: 

*^A  handsome  tombstone  was  erected  over  the  vault  in  which 
the  body  was  interred,  and  this  was  the  principal  article  of 
expeo^e." 

24941 — Vol.  8 15 
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The  court  held  that  they  should  have  been  allowed.  This 
decision  was  cited  with  approval  in  Porter^s  Estate  (77  Pa. 
St.,  43). 

In  the  case  of  Crapo^  exr.^  v.  Armstrong  (61  Iowa,  697),  in 
passing  upon  the  questions  here  involved,  the  supreme  court 
of  Iowa  said: 

"  It  appears  to  be  well  settled  that  a  tombstone  is  a  proper 
expenditure  to  be  made  by  an  executor  as  pertaining  to  the 
funeral  expenses,  and  such  expenditure  may  be  made  without 
any  direction  by  will,  and  notwithstanding  the  estate  may  be 
insolvent.  (Ilamjood  v.  Houghton^  10  Pick.,  154;  Wood  v. 
Vandenherg^  6  Paige,  277;  Fairman's  Appeal,  30  Conn.,  205; 
McGlinsey's  Appeal,  14  Serg.  &  R.,  64;  Porter's  Estate,  77 
Pa.  St.,  43.)  Of  course  the  amount  to  be  expended  in  funeral 
expenses  can  not  be  the  same  in  all  cases.  Such  expenses 
shall  be  regulated  bv  the  circumstances  of  the  decedent,  the 
solvency  of  his  estate,  and  regard  must  be  had  to  the  usages  of 
the  CQuntry,  and  many  other  considerations." 

See  also  Lutz  v.  Gates^  admr.  (62  Iowa,  513.) 

In  the  case  of  Polly  Fairrrui/rHs  Appeal  from  probate  (80 
Conn.,  205)  it  was  held  that  tombstones  are  properly  a  part 
of  the  funeral  expenses,  and  under  the  advice  of  a  court  of 
prol>ate  a  reasonable  sum  may  be  used  by  the  administrator 
for  the  purpose  of  procuring  them,  even  though  the  estate  be 
insolvent.  In  that  case,  in  the  course  of  the  decision,  the  court 
said: 

^'  We  think  the  tombstones  also  should  be  considered  a  part 
of  the  '  funeral  expenses.'  They  are  no  necessary  part  of  the 
expenses  of  settling  the  estate.  The  estate  can  well  be  set- 
tled and  closed  without  procuring  them.  But  they  seem  to  be 
connected  with  the  burial,  and  to  properly  belong  to  that  part 
of  the  expenses.  Expenditures  for  digging  and  filling  the 
grave  certainly  are,  and  the  stones  placed  at  each  end  of  the 
grave  are  placed  to  mark,  define,  and  protect  it.  The  inscrip- 
tion on  the  stone  may  be  more  extended  than  is  necessary  for 
that  purpose,  but  that  is 'the  principal  object.  They  are  not 
set  up  at  the  time  of  the  burial  because  not  then  prepared, 
but  they  are,  when  set  up,  fixtures  of  the  grave  as  bounds  and 
fences  are  fixtures  of  lands,  and  as  such  pay  for  them  should 
be  considered  a  part  of  the  funeral  expenses." 

On  August  25,  1885,  in  the  matter  of  the  application  of 
John  Parsons  for  reimbursement  of  expenses  of  the  last  sick- 
ness and  burial  of  Mark  Newman,  a  pensioner  (Decisions  of 
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Second  Comptroller,  vol.  52,  p.  133),  Comptroller  Maynard 
said: 

^''No  claim  has  been  made  for  a  tombstone,  and  it  does  not 
appear  that  any  expense  of  this  kind  has  been  incurred.  Had 
it  so  appeared,  I  snould  have  allowed  a  reasonable  expendi- 
tore  for  that  purpose.  It  has  always  been  regarded  as  a 
proper  item  to  be  included  in  an  allowance  for  burial  or  fune- 
ral expenses.     ( ^ood  x^Vandenherg^  6  Paige,  277.)" 

On  October  26,  1885,  iii  the  matter  of  the  claim  of  Narcissa 
Therrien  for  reimbursement  of  the  expenses  of  last  sickness 
and  burial  of  Louise  Therrien,  a  deceased  pensioner  (Deci- 
sions of  Second  Comptroller,  vol.  52,  p.  245),  Comptroller 
Majmard  allowed  the  charge  for  tombstone  as  a  proper  item 
of  expense  under  section  4718,  Revised  Statutes. 

So  far  as  I  am  advised,  the  above  decision  has  been  followed 
for  sixteen  years,  and  if  the  construction  is  doubtful,  this 
long-continued  and  uniform  construction  should  control. 

I  am  of  opinion  that  a  reasonable  charge  for  a  tombstone 
.should  be  allowed  in  the  class  of  cases  now  under  considera- 
tion, but  no  opinion  is  expressed  as  to  the  reasonableness  of 
the  charge  therefor  in  this  case  or  as  to  the  correctness  of 
the  other  items  in  this  claim. 

The  decision  of  the  Auditor  is  disapproved. 


LONGEVITY  PAY  OF  MESS   ATTENDANTS  IN  THE 

NAVY. 

The  increaeed  pay  to  which  enlisted  men  in  the  Navy  shall  be  entitled 
upon  reenlistment  having  been  fixed  by  the  Navy  personnel  act,  there 
is  no  authority  to  increase  the  same. 

{A^*t4int  Comptroller  Mitchell  to  Passed  Assistant  Paymaster 
F.  11.  Pef^kins,  U.  S.  N.,  October  U,  190L) 

I  have  your  letter  of  September  28,  19U1,  requesting  my 
decision  as  to  the  i*ate  of  pay  of  one  Ab  Hee,  a  mess  attendant 
in  the  Navy,  for  continuous  service,  in  view  of  the  provisions 
of  General  Orders,  No.  20,  of  the  Navy  Department,  dated 
January  1,  1901,  fixing  the  pay  of  mess  attendants  for  the 
c^econd  and  third  enlistments. 

Ah  Hee  served  continuously  as  mess  attendant  through  two 
fnJistments  of  three  years  each,  and  upon  the  termination  of 
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his  last  enlistment  immediately,  on  December  9,  1900,  reen- 
listed  for  another  term  of  four  years  in  the  same  rating.  He 
is  now  receiving  $18.36  per  month,  but  claims  that  he  should 
receive  $22.36  per  month  in  accordance  with  said  genei-al 
orders. 

General  Orders,  No.  20,  after  fixing  the  pay  of  the  various 
ratings  of  enlisted  men  of  the  Navy  for  a  first  enlistment, 
among  them  mess  attendants,  which  was  fixed  at  $16  per  months 
contains  the  following  provisions: 

"Mess  attendants  sei*ving  in  the  Navy  who  are  honorably 
discharged  from  the  service  shall  receive  twenty  dollars  as 
monthly  pay  of  their  rating  during  the  first  reenlistment,  and 
twenty-four  dollars  as  monthly  pay  during  second  reenlist- 
ment, and  during  each  continuous  reenlisment  thereafter  under 
honorable  discharge,  provided  that  service  prior  to  January  1, 
1898,  shall  not  be  computed  in  determining  increase  of  pay : 
And  provided  further^  That  the  monthly  pay  of  the  rating* 
of  mess  attendants  shall  not  exceed  twenty-four  dollars  per 
month,  exclusive  of  additional  compensation  for  continuous 
service." 

Section  1569,  Revised  Statutes,  provides  in  part  as  follows: 

"The  pay  allowed  to  petty  officers,  except  mateo,  and  the 
pay  and  bounty  upon  enlistment  of  seamen,  ordinaiy  seamen, 
firemen,  and  coal  neavers,  in  the  naval  service,  shall  be  fixed 
by  the  President." 

Paragraph  1  of  article  1074,  Navy  Regulations  of  1896,  is  as 
follows: 

"Any  person  who,  after  having  enlisted  in  the  Navy  for  a 
term  of  three  years  and  received  an  honorable  discharge  or  a 
recommendation  for  reenlistment  upon  the  expimtion  of  his 
term  of  service,  reenlists  for  three  yeai-s  within  three  months 
from  the  date  of  his  discharge,  shall  receive  an  increase  of  one 
dollar  per  month  to  the  pa}'  prescribed  for  the  rating  in  which 
he  serves  for  each  consecutive  enlistment." 

Section  16  of  the  navy  personnel  act  of  March  3,  1899  (30 
Stat.,  1008),  after  enacting  that  the  term  of  enlistment  in  the 
Navy  should  be  four  years,  added  the  following  as  an  amend- 
ment to  section  1573,  Revised  Statutes: 

"Any  man  who  has  received  an  honorable  discharge  from 
his  last  term  of  enlistment,  or  who  has  received  a  recommen- 
dation for  reenlistment  upon  the  expiration  of  his  last  term  of 
service  of  not  less  than  three  years,  and  who  reenlists  for  a 
term  of  four  years  within  four  months  from  the  date  of  his 
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di:«cbai^e,  shall  receive  an  increase  of  one  dollar  and  thirty- 
j«ix  cents  per  month  to  the  pay  prescribed  for  the  rating  in 
which  he  serves  for  each  consecutive  reenlistment." 

In  United  States  v.  Symonds  (120  U.  S.,  49)  it  was  held  that 
the  Secretary  of  the  Navy,  with,  the  approval  of  the  President, 
might  establish  regulations  in  execution  of  or  supplementary 
to.  but  not  in  conflict  with,  the  statutes  enacted  by  Congress. 
The  question  here  presented  is  whether  General  Orders,  No. 
20,  is  in  conflict  with  section  16  of  the   navy  personnel  act 

Section  1569  of  the  Revised  Statutes  provides  that  the  pay 
to  be  allowed  mess  attendants  in  the  naval  service  shall  be 
tixed  b}'  the  President,  within  the  limitations  prescribed  by 
said  section,  and  that  he  may  change  the  same  from  time  to 
time  as  he  deems  just  and  proper;  but  when  he  has  fixed  the 
rat«,  then  by  section  16  of  the  navy  personnel  act  Congress 
declares  that  when  one  of  that  rating  ''  reenlists  for  a  term  of 
four  years  within  four  months  from  the  date  of  his  discharge," 
he  ''  shall  receive  an  increase  of  one  dollar  and  thirty-six  cents 
per  month  to  the  pay  prescribed  for  the  rating  in  which  he 
serves  for  each  consecutive  reenlistment."  The  rate  of  in- 
creased pay  for  continuous  service  or  upon  reenlistment, 
which  before  said  act  had  been  fixed  by  the  President,  became 
by  said  act  a  jmrt  of  the  statutory  law.  The  law  fixes  the  in- 
crease of  $1.36  per  month  to  the  pay  prescribed  for  the  rating 
of  mess  attendants  for  each  consecutive  reenlistment,  as  the 
measure  of  the  increase  of  value  to  the  service  for  each  one 
who  thus  reenlists,  and  in  my  opinion  it  is  not  within  the 
power  of  anyone,  until  the  law  is  changed,  to. fix  a  greater  or 
a  less  rate.  It  follows,  therefore,  that  so  much  of  General 
Orders,  No.  20,  as  adds  %^  to  the  monthl}'  pay  of  the  rating  of 
mess  attendants  in  the  naval  ser\nce  for  a  first  reenlistment 
and  $4  more  per  month  for  a  second  reenlistment,  in  addition 
to  the  $1.36  per  month  for  each  consecutive  reenlistment  al- 
lowed by  section  16  of  the  navy  personnel  act,  can  not  be  upheld. 

The  claimant  is  serving  in  his  third  consecutive  enlistment, 
the  first  two  being  for  three  years  each,  and  the  present  one 
Ijeginning-  December  9,  1900,  being  for  four  years.  In  addi- 
tion to  the  $16  per  month,  the  pay  of  his  rating  on  a  first  ^xv- 
\\<tni^iit.  he  is  entitled  to  %\  per  month  on  account  of  his  first 
/^enlistment  and  to  $1.36  per  month  on  account  of  his  second 
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reenlistment,  amounting  to  a  monthly  pay  of  $18.36.  (5 
Comp.  Dec,  929.)  This  is  the  rate  at  which  he  is  being  paid 
on  the  rolls,  and  I  have  to  advise  you  that  in  my  opinion  he 
is  entitled  to  no  more. 


PAY  OF  PAYIVIASTERS'  CLERKS  IN  THE  NAVY. 

A  paymaster's  clerk  in  the  Navy  is  entitled  to  pay  as  such  only  when  oc- 
cupying a  position  for  which  provision  is  made  by  law  for  such  a 
clerk,  and  his  pay  ceases  when  his  successor  is  appointed  and  enters 
upon  his  duty. 

{Decision  hy  Assistant  Coinptroller  Mitchelh  OcUjher  18^  1901. y 

W.  D.  Alexander  appealed  Februar}^  2,  1901,  from  the  ac- 
tion of  the  Auditor  for  the  Navy  Department  in  settlement 
dated  December  3,  1900,  adjusting  his  claim  for  pay  as  pay- 
master's clerk  in  the  Navy  after  August  8,  1900,  including  a 
claim  for  pay  during  three  months  while  on  leave  of  absence 
by  reason  of  sickness,  granted  by  the  Navy  Department  im- 
mediately preceding  the  revocation  of  his  appointment. 

The  claimant,  while  on  duty  at  the  United  States  naval  sta- 
tion, Cavite,  P.  I.,  as  the  clerk  of  Paymaster  Harry  R.  Sulli- 
van, of  the  Navy,  was  by  order  of  the  commander  in  chief 
of  the  Asiatic  station  dated  June  1,  1900,  and  in  accordance 
with  the  recommendation  of  a  board  of  medical  survey,  de- 
tached from  duty  on  June  15,  1900,  and  directed  to  proceed 
to  Mare  Island,  Cal.,  and  report  to  the  United  States  naval 
hospital  there  for  treatment.  He  reported  as  directed  and 
entered  the  hospital  July  17,  1900.  By  an  order  of  the  Sec- 
retary of  the  Navy  of  August  1, 1900,  he  was  further  directed 
as  foUows: 

'*  When  discharged  from  further  treatment  at  the  United 
States  naval  hospital.  Mare  Island,  Cal.,  you  will  proceed  to 
your  home,  and  upon  the  recommendation  of  a  board  of  med- 
ical survey  and  tne  Surgeon-General  of  the  Navy,  you  ai'e 
hereby  granted  sick  leave  of  absence  for  three  months,  at  the 
expiration  of  which  period  you  will  regard  your  appointment 
as  paymaster's  clerk  in  the  United  States  Navn',  upon  the 
nomination  of  Harry  B.  Sullivan,  United  States  NaVv,  dated 
November  16,  1899,  revoked.-' 

He  was  discharged  from  further  treatment  at  the  hospital 
August  7,  1900,  and,  as  appears  by  his  own  indorsement,  he 
arrived  at  his  home  in  Cincinnati,  Ohio,  August  13,  1900. 

He  was  paid  by  the  paymaster  at  Cavite,  P.  I.,  to  and 
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including  June  15,  1900,  at  $1,600  per  annum,  and  by  the 
paymaster  at  Mare  Island,  Cal.,  from  June  16  to  August  7, 
WX),  inclusive,  when  he  was  discharged  from  hospital. 

The  Auditor  allowed  $18.03,  being  pay  from  August  8  to 
12,  1900,  inclusive,  while  traveling  from  Mare  Island  to  his 
home,  at  the  rate  of  $1,300  per  annum,  less  3  cents  for  hos- 
pital fund,  but  disallowed  his  claim  for  three  months'  pay 
while  on  sick  leave  of  absence  for  the  reason — 

''''that  claimant  was  finally  detached  from  duty  at  the  naval 
station,  Cavite,  P.  I.,  in  June,  1900,  for  which  duty  only  he 
was  appointed,  and  the  paymaster's  clerk  at  that  station  was 
immeciately  filled  by  a  new  appointment.  After  claimant's 
arrival  home  he  was  not  attached  to  any  station  or  vessel  for 
duty,  nor  assigned  to  the  assistance  of  any  pay  oflScer.  The 
pay  of  a  paymaster's  clerk  is  incident  to  the  performance  of 
duty,  and  there  is  no  law  authorizing  a  leave  of  absence  with 

E ay  to  a  clerk  after  his  detachment  from  duty  and  arrival  at 
is  home." 

The  warrant  issued  in  payment  of  the  amount  allowed  by 
the  Auditor  does  not  appear  by  the  records  of  the  Treasury 
to  have  been  paid,  and  the  claimant  states  that  he  has  not 
received  the  same.  He  claims,  on  appeal,  three  months'  pay 
after  his  arrival  home  during  the  leave  of  absence  granted  by 
the  Department. 

The  law  only  makes  provision  for  paymaster's'  clerks  under 
certain  conditions,  and  their  employment  under  any  other  cir- 
cumstances Ls  unauthorized.  They  are  entitled  to  pay  as  such 
only  for  time  during  which  they  are  employed  in  or  occupy 
positions  which  the  law  establishes  for  them.  (4  Comp.  Dec, 
283;  5  Comp.  Dec,  272.) 

Section  1386,  Revised  Statutes,  provides  that — 

'*  Paymasters  of  the  fleet,  paymasters  on  vessels  having  com- 
plements of  more  than  one  hundred  and  seventy -five  persons, 
on  supply-steamers,  store  vessels  and  receiving  ships,  paymas- 
ters at  stations  and  at  the  Naval  Academy,  and  paymasters 
detailed  at  stations  as  inspectors  of  provisions  and  clothing, 
•?hail  each  be  allowed  a  clerk." 

Paymasters'  clerks  are  appointed  pursuant  to  article  1751, 
^Avy  Regulations  of  1900,  which,  so  far  as  material  here, 
provides  that — 

*•  (1)  Clerks  to  oflScers  of  ships,  and  principal  clerks  to  pay 
officers  at  shore  stations,  will  oe  appointed  by  the  Secretary 
of  the  Navy  upon  the  nomination  of  pay  officers. 
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''(2)  In  accepting  appointments  they  shall  be  required  to 
bind  themselves  to  be  subject  to  such  laws  and  regulations  for 
the  government  and  discipline  of  the  Navv  as  have  been  or 
may  be  enacted  bv  Congress,  or  established  by  other  compe- 
tent authority,  'the  acceptance  must  be  accompanied  by  the 
oath  of  oflice  prescribed  bv  law.  (See  sees.  1386, 1387, 1388, 
R.  S.) 

^'(3)  The  acceptance  of  an  appointment  as  clerk  shall  be 
considered  as  binding  such  person  to  serve  with  the  officer 
who  nominated  him  until  regularly  discharged  by  the 
Department." 

W.  B.  Atwell  was  appointed  the  successor  to  Mr.  Alexander, 
and  entered  upon  the  discharge  of  his  duties  as  such  eJune  16, 
1900,  the  daj^  after  Mr.  Alexander  was  detached.  Section 
1386  of  the  Revised  Statutes  allows  but  one  clerk  to  a  pay- 
master at  a  station,  and  two  clerks  can  not  occupy  the  same 
position  at  the  same  time.  The  appointment  of  Mr.  Atwell 
to  the  position  of  clerk  to  Paymaster  Sullivan,  and  his  entry 
upon  duty  as  such,  operated  in  law  to  supersede  and  discharge 
Mr.  Alexander,  who  thereby,  and  in  virtue  of  such  appoint- 
ment and  entry  upon  duty,  ceased  to  be  a  paymaster's  clerk 
and  to  be  entitled  to  pay  as  such.  It  was  said  by  Second 
Comptroller  Butler,  in  a  case  almost  precisely  similar  to  this, 
that— 

"If  the  claimant  had  remained  in  the  hospital  for  a  year 
after  his  successor  had  been  appointed  and  entered  upon  his 
duties,  it  could  not  be  contended  that  he  was  entitled  to  pay 
as  paymaster's  clerk."  (Dig.  Sec.  Comp.  Dec,  vol.  3,  sec.  lo33; 
vol.  57,  p.  459.) 

When  his  successor  was  appointed  and  entered  upon  duty 
the  clahnant  ceased  to  be  a  paymaster's  clerk,  and  was  not 
thereafter  entitled  to  be  paid  as  such.  {(Mrander  v.  Unitd 
States,  22  Ct.  CI.,  218;  TJnlttd  States  v.  Blake,  103  U.  S.,  227; 
United  States  v.  Mhumack^  97  id,,  426;  United  States  v. 
McElrath,  102  ///..  426.)  Any  action  of  the  Department  in 
treating  him  as  still  in  the  service  after  being  superseded  by 
his  successor  was  of  no  etfect  in  continuing  his  pa3',  so  long 
as  he  did  not  perfonu  the  duties  of  some  position  where  a 
payma^jter's  clerk  was  authorized  by  law,  and  which  position 
was  without  an  incumbent. 

The  action  of  the  Auditor  allowing  pay  from  August  8  to 
12,  1900,  is  reversed,  and  the  same  is  disallowed,  and  his 
action  disallowing  claim  for  three  months'  pay  while  on  sick 
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leave  of  absence  is  affirmed.  The  amount  paid  claimant  by 
the  paymaster  at  Mare  Island,  Cal.,  as  pay  from  June  16  to 
August  7, 1900,  inclusive,  will  be  charged  against  the  claimant 
on  this  revision. 


UXS^ECESSARY  TRAVEL  BY  DEPUTY  MARSHALS. 

Travel  by  a  deputy  marshal  to  serve  a  warrant  of  arrest,  where  there  was 
anodier  deputy  nearer  to  the  place  of  arrest,  was  unnecessary,  and  he 
is  not  entitled  to  mileage  therefor. 

Travel  by  a  deputy  marshal  to  the  place  of  his  headquarters,  to  serve  a 
subpoena  on  a  witness  to  appear  before  a  United  States  commissioner 
eight  days  after  its  issuance,  was  unnecessary,  and  he  is  not  entitled 
to  mileage  therefor. 

(Comptroller  Trdc&wdl  to  United  States  Marshal  S.  Brown 
Allen,  October  21,  1901.) 

I  have  received  your  letter  of  the  10th  instant,  inclosing 
voucher  of  Deputy  C.  M.  Sifford,  and  requesting  decisions  in 
the  case  submitted: 

•'The  facts  in  the  case  are  as  follows: 

"A  warrant  was  issued  by  United  States  Commissioner  H. 
Peyton  Gra}^  at  Pulaski  City  on  the  14th  day  of  December, 
181^9,  and  sent  to  this  office  with  the  information  that  the 
defendant  would  be  found  in  Pulaski  County.  The  warrant 
was  duly  docketed  and  sent  to  the  then  deputy  for  that  county, 
R.  L.  Crockett.  Deputy  Crockett  resigned  July  1,  1901,  and 
the  warrant  was  returned  by  him  to  this  office  unexecuted. 
Deputy  Sifford  was  then  appointed  for  that  county  and  the 
warrant  was  sent  to  him  with  the  same  information  that  the 
defendant  w^as  thought  to  be  in  Pulaski  Countv. 

•* Deputy  Sitford  did  not  find  the  defendant  in  Pulaski 
County,  but  received  information  that  he  was  at  Hiltons,  Scott 
County,  Va.  He  made  the  travel  from  Pulaski  to  Hiltons  on 
the  20th  day  of  September,  1901,  and  arrested  the  defendant 
there,  taking  him  before  the  nearest  commissioner,  J.  F.  Ser- 
geant^  at  Gate  Citv,  Scott  County. 

"At  the  preliminary  hearing  of  the  case  it  became  neces- 
sary for  Couimissioner  Sergeant  to  issue  a  new  subp<ena  in 
the  case  for  John  Moreheacfof  Pulaski  City,  and  the  case  was 
continued  until  the  28th  of  September.  The  defendant  in  the 
meantime  being  discharged  on  bond  for  his  appearance  on  that 
day  before  the  commissioner. 

'*The  deputy  traveled  in  the  execution  of  this  subpoena 
from  Grate  City  to  Pulaski,  a  distance  of  124  miles,  and  served 
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the  same.  On  the  28th  of  September  he  returned  before  the 
commissioner  for  the  final  hearing  of  the  case  and  the  defend- 
ant was  discharged." 

The  questions  submitted  relate  to  mileage  proper  to  be 
allowed  in  the  service  of  the  writ  in  question. 

As  to  the  travel  from  Pulaski  to  serve  the  warrant  of  arrest 
at  Hiltons  when  there  was  a  deputy  at  Abingdon,  which  is 
nearer  to  the  place  of  arrest,  and  to  whom  the  writ  should 
have  been  sent  and  by  him  executed,  it  is  clear  that  under  the 
rule  laid  down  by  the  circuit  court  of  appeals  in  DonaKower 
V.  United  States  (85  Fed.  Rep.,  545),  the  deputy  at  Pulaski 
City  is  not  entitled  to  mileage  for  such  travel. 

In  that  case,  quoting  from  the  syllabus,  the  court  held  that — 

*' A  marshal  is  not  entitled  to  mileage  even  for  distances 
actually  traveled  *  *  *  unless  under  the  circumstances 
the  charges  were  necessarilv  incurred,  in  which  case,  in  an 
action  to  recover  the  same,  the  fact  should  be  made  to  appear.  - ' 

In  the  case  presented  by  a^ou,  there  appears  to  be  no  neces- 
sit}^  to  make  the  travel  in  question,  and  though  the  travel  wa-s 
actually  made,  in  the  absence  of  any  showing  of  necessity 
therefor,  I  do  not  think  the  United  States  should  be  liable 
therefor. 

As  to  the  travel  to  serve  the  subpcBna  on  the  witness  at 
Pulaski  City,  the  deputy's  headquarters,  it  appears  that  the 
subpoena  was  issued  on  September  20,  returnable  before  the 
commissioner  who  issued  it,  on  September  28,  1901,  to  which 
date  the  case  had  been  continued.  It  follows,  therefore,  as  it 
was  not  an  instanter  subpoena  and  the  witness  was  not 
required  to  attend  before  the  commissioner  under  eight  days 
after  its  issuance,  that  the  travel  by  the  deputy  to  his  head- 
quarters, though  actual,  was  not  necessar}'  travel  on  the  sub- 
poena, and  under  the  decision  above  cited  the  deputy  Ls  not 
entitled  to  mileage  therefor. 

You  are  therefore  not  authorized  to  pay  Deputy  Sifford  any 
mileage  for  travel  in  going  to  serve  either  the  warrant  of 
arrest  or  subpoena. 
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PAY  OF  PER  DIEM  EMPLOYEES  OF  THE  GOVERN- 
MENT PRINTING  OFFICE  WHEN  THE  OFFICE  IS 
CLOSED. 

A  per  diem  employee  is  one  who  is  employed  by  the  day  and  paid  a  cer- 
tain sum  as  a  day's  wages.  One  who  is  not  employed  by  the  day,  but 
whose  pay  is  measured  by  the  day,  is  not  a  per  diem  employee. 

Employees,  of  the  Grovernment  Printing  Office  who  are  employed  for  an 
indefinite  period  and  not  by  the  day,  hour,  or  piece,  whether  their 
compensation  is  measured  by  the  day,  month,  or  year,  are  entitled  to 
their  pay  for  days  on  which  the  office  is  closed  by  Executive  order; 
but  employees  whose  compensation  is  measured  by  the  hour  are  not 
entitled  for  such  days  unless  they  are  required  to  work  a  certain  num- 
ber of  hours  per  day. 

{ComptroU^r  Traceioellto  the  Public  Printer^  October  ^^,  1901.) 

I  have  received  your  letter  of  the  18th  instant,  in  which 
you  ask  whether  my  decision  of  the  Ittth  instant,  relative  to 
the  pa}"  of  day  laborers  employed  on  the  new  building  for 
the  Government  Printing  Office  for  the  three  days  (Septem- 
ber 17th,  18th,  and  19th)  on  which  public  work  was  suspended 
by  order  of  the  President  on  account  of  the  death  of  the  late 
President  McKinley,  applies  to  the  employees  of  the  Govern- 
ment Printing  Office.  You  name  the  various  classes  of  em- 
ployees of  the  office,  with  respect  to  their  services  and  manner 
of  compensation,  as  follows: 

*''ln  this  connection  I  desire  to  state,  for  your  information, 
that  the  employees  of  this  office  may  be  classed,  so  far  as 
compensation  is  concerned,  as  follows: 

''^  First.  Those  receiving  annual  salaries. 

"'Second.  Those  receivmg  pay  bv  the  day  or  hour  who  are 
continuouslv  and  permanently  employed. 

*•  Third,  ^hose  receiving  pay  by  the  day  or  hour,  who  have 
been  certified  by  the  Civil  Service  Commission  to  be  continu- 
ously employed  for  a  period  not  exceeding  six  months. 

^•iFourth.  Those  receiving  pay  by  the  day  or  hour  who 
have  been  certified  by  the  Civil  Service  Commission  to  be  con- 
tinuously employed,  on  probation,  for  six  months,  unless  they 
are  found  to  oe  incompetent  before  the  end  of  that  period. 

"Fifth.  Those  receiving  pay  by  the  day  or  hour  as  substi- 
tute watchmen  and  charwomen,  when  actually  employed,  but 
who  do  not  receive  pay  for  legal  holidays  or  any  other  days 
unless  actually  on  duty." 
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In  the  decision  referred  to,  I  held  that  the  joint  resolution 
of  January  6,  1885  (23  Stat.,  516),  and  the  acts  of  Febiniary 
23,  1887  (24  Stat.  644),  and  June  28,  1894  (28  Stat,  96),  pro- 
viding that  the — 

"employees  of  the  navy-yard,  Government  Printing  Office, 
*  *  *"  and  all  other  ^)er  diein  emploj^ees  of  the  Govern- 
ment on  duty  at  Washington,  or  elsewhere  in  the  United 
States,  shall  be  allowed" 

certain  specific  holidays,  and 

"shall  receive  the  same  pay  as  on  other  days,'- 

could  not  be  extended  to  include  any  holidays  not  named 
therein,  and  hence  that  there  is  no  authority  of  law  to  pay 
per  diem  employees  for  da^'S  on  which  the  Departments  are 
closed  and  public  work  suspended  by  Executive  order,  unless 
thej'  actually  perform  sei-vice  on  those  da^s. 

While  not  at  the  time  having  before  me  or  considering  the 
question  in  relation  to  employees  of  the  Government  Print- 
ing Office,  it  seems  very  clear  that  m}^  decision  applies  equally 
to  all  per  dieai  emploj'ees  therein,  and  that  when  reference  is 
made  to  section  46,  of  the  act  of  January  12,  1895,  (28  Stat., 
607),  it  is  equall}'  clear  that  the  principle  of  that  decision 
applies  to  all  per  diem  employees  of  the  Government  Printing 
Office.     That  section  is  as  follows: 

"  The  employees  of  the  Government  Printing  Office  shall 
be  allowed  the  following  legal  holiday's  with  pav,  to-wit: 
The  first  day  of  January,  the  twenty-second  da}'  of  tebiniary, 
the  fourth  dav  of  July,  the  twenty-fifth  day  of  December, 
Inaugumtion  I)ay,  Memorial  Day,  Lalx)r's  Holiday,  and  such 
day  as  may  be  designated  by  the  President  of  the  United 
States  as  a  da}'  of  public  fast  or  thanksgiving.-' 

Reading  all  these  statutes  together,  as  they  must  be  read, 
being  in  pari  materia^  I  conclude  that  while  the  latter  act 
speaks  of  employees  generally,  such  language  must  be  inter- 
preted to  mean  per  diem  employees. 

A  per  diem  employee  is  one  who  is  employed  by  the  day 
and  paid  a  certain  sum  for  a  day's  wages.  One  who  is  not 
employed  by  the  day,  but  whose  pay  is  measured  by  the  day, 
is  not  a  per  diem  employee.  The  right  of  such  person  to  em- 
ployment for  a  stated  period  longer  than  a  day,  even  if  the 
period  be  uncertain  in  duration,  prevents  such  eiftployee  from 
being  considered  or  treated  as  a  per  diem  employee. 
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Applying  these  definitions  to  the  employees  of  your  ofBce 
mentioned  in  your  letter,  it  is  evident  that  those  receiving 
annual  salaries  are  entitled  to  be  paid  on  those  days;  that 
those  mentioned  in  your  second,  third,  and  fourth  classifica- 
tions are  entitled  to  receive  their  daily  wages  for  said  days, 
if  they  are  paid  a  stated  sum  for  a  day's  work,  or  if  by  the 
regulations  of  your  office  those  who  are  paid  by  the  hour  are 
required  to  work  a  given  number  of  hours  a  day  as  a  mini- 
mmn  number.  Otherwise  those  who  are  paid  by  the  hour 
cannot  be  said  to  be  per  diem  employees..  There  would  be  no 
basis  upon  which  to  compute  their  pay  for  a  day  they  did  not 
work. 

As  to  your  fifth  classification — ^substitute  watchmen  and 
charwomen — if  these  persons  are  employed  by  the  day  and  are 
paid  a  stated  sum  for  such  day's  wages,  they  are  per  diem  em- 
ployees and  not  entitled  to  be  paid  for  such  days,  unless  they 
performed  a  day's  labor  on  such  days.  If,  on  the  contrary, 
their  employment  is  for  a  definite  period  longer  than  a  day, 
or  is  for  an  indefinite  period,  then  they  are  not  per  diem  em- 
ployees, and  would  be  entitled  to  such  pay  if  the  days  referred 
to  in  your  communication  happened  during  their  said  employ- 
ments. If  paid  by  the  hour,  the  same  conditions  attach  as  to 
my  answer  to  the  second,  third,  and  fourth  class  of  em- 
ployees. 

I  assume  that  under  the  provisions  of  the  Pendleton  Act 
and  the  Executive  orders  issued  thereunder,  tenure  has  been 
given  the  employees  mentioned  in  your  specifications  of  em- 
ployees from  the  first  to  the  fourth,  inclusive,  and  hence  they 
are  not  employed  by  the  day,  and  consequently  can  not  be 
said  to  be  per  diem  employees,  even  if  their  pay  is  measured 
by  a  daily  wage. 


Digitized  by  CjOOQ IC 


238  DECISIONS    OF   THE    COMPTBOLLEB. 


LIQUIDATED  DAMAGES,  WHERE  REASONABLE, 
FOR  DELAY  IN  COMPLETING  WORK  UNDER  A 
CONTRACT. 

A  provision  in  a  contract  for  the  payment  by  the  contractor  of  liquidated 
damages  for  delay  in  the  completion  of  the  work  provided  for  therein, 
where  the  amount  stipulated  is  reafionable  and  it  is  clear  that  the  par- 
ties intended  it  as  liquidated  damages,  will  be  enforced. 

Where  by  the  sole  fault  of  the  Government  a  contractor  is  delayed  in  the 
completion  of  the  work  provided  for  in  the  contract  he  is  not  liable 
for  damages  for  such  delay. 

( Catihptroller  Tracewell  to  tlie  Secretary  of  War^  Octo^yer  22^ 

190L) 

In  your  communication  of  August  23,  1901,  you  present 
the  following  question  for  my  decision: 

"I  have  the  honor  to  transmit,  herewith,  together  with 
other  jxapers^  a  letter  from  Capt.  John  Stephen  Sewell,  Corps 
of  Engineers,  United  States  Army,  dated  Auexist  1st,  instant, 
submitting  vouchers  (in  duplicate)  covering  last  payment  to 
the  Phoenix  Iron  Works,  of  Philadelphia,  Pa. ,  on  account  of 
the  steel  frame  for  the  new  building  for  the  Government 
Printing  OflBce. 

"For  the  reasons  set  forth,  Captain  Sewell  has  made  deduc- 
tions aggregating  1^3,4:73.55,  of  which  $3,000  is  for  liquidated 
damages,  and  attention  is  invited  to  paragraphs  36  and  39  of 
the  specifications  of  this  contract,  as  contamed  in  Captain 
Sewell's  letter,  covering  the  matter  of  liquidated  damages. 

''  In  view  of  all  the  circumstances  stated,  the  matter  is  sub- 
mitted to  you  with  request  for  decision  as  to  the  legality  of 
the  proposed  final  payment,  as  indicated  in  the  accompanying 
vouchers,  above  referred  to." 

The  contract  provided  that  the  contractor  should  commence 
the  work  "within  sixty  days  after  date  of  notification  of 
approval  of  the  contract  by  the  Chief  of  Engineers,  United 
States  Army,"  and  that  he  should  complete  it  "within  six 
months  from  such  date  of  commencement." 

The  contract  was  approved  April  11,  1900,  and  in  a  letter 
by  Captain  Sewell  to  the  Chief  of  Engineers,  dated  August  1, 
1901,  transmitted  by  you,  he  states  that  the  contractor  "was 
notified  of  the  approval  of  the  contract  April  12, 1900."  The 
steel  frame  should  therefore  have  been  completed  December 
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11,  19(X).     He  also  makes  the  following  statement  of  the  time 
of  its  completion : 

•*The  erection  was  not  entirely  completed  until  about  July 
1,  1^*01,  and  the  piinting  was  not  entirely  finished  until  about 
July  31,  1901." 

The  contract  provided  that  the  contractor  should  "do  all  the 
work  of  delivering,  erecting,  assembling,  bolting  and  riveting 
up  and  painting  the  steel  frame"  provided  for.  Assuming 
from  Captain  Sewell's  statement  that  all  the  work  provided  for 
was  completed  July  31,  1901,  there  was  a  delay  of  232  days, 
including  Sundays  and  legal  holidays.  In  respect  to  such 
delay  the  contract  contains  the  following  provisions: 

"  It  is  further  expressly  understood  and  agreed  that  time 
shall  be  considered  as  an  essential  feature  of  this  contract,  and 
that  in  case  of  failure  upon  the  part  of  the  party  of  the  second 
part  to  complete  this  contract  as  specified  and  agreed  upon, 
that  the  part}'  of  the  second  part  shall  and  will  pay  to  the 
United  States  the  sum  of  one  hundred  dollars  ($100.00^  for 
each  and  every  day  the  said  party  of  the  second  part  shall  aelay 
in  the  completion  of  this  contract,  which  said  sum  of  one 
himdred  dollars  ($100.00)  per  day  is  hereby  agreed  upon,  fixed 
and  deteimined  by  the  parties  nereto  as  the  damages  which 
the  said  United  States  will  suffer  by  such  delav  and  default, 
and  not  by  way^of  penalty,  and  that  the  said  tJnited  States 
>hall  also  have  tne  right  to  recover  from  the  party  of  the  second 
part  all  cost  of  inspection  and  superintendence  incurred  by  the 
said  United  States  during  the  period  of  delay,  and  also  what- 
ever sums  may  be  expended  by  the  party  of  the  first  part  in 
completing  the   said  contract  in  excess  of  the  price  nerein 
stipulated  to  be  paid  to  the  party  of  the  second  part  for  com- 
pleting the  same.     And  the  said  jmrty  of  the  first  part  may 
dedact  or  retain  all  the  above-mentioned  sums  out  oi  or  from 
any  money  or  reserved  percentage  that  may  be  due  or  become 
due  the  party  of  the  second  part  under  this  agreement." 

Similar  provision  was  made  in  the  specifications,  which  were 
attached  to  and  made  a  part  of  the  contract,  but  in  the  pro- 
vision therein  Sundays  and  legal  holidays  were  excepted  from 
the  time  for  which  liquidated  damages  are  to  be  exacted. 
The  terms  of  this  provision  are  as  follows  J 

**That  it  must  be  clearly  understood  that  time  is  an  essen- 
tial feature  of  the  contract  herein  contemplated,  and  that 
upon  failure  to  complete  the  said  contract  within  the  time 
stipulated  the  contractor  will  be  required  to  pay  to  the  United 
States  one  hundred  dollars  per  day  for  each  day  of  delay  (Sun- 
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days  and  legal  holidays  excepted)  in  the  completion  of  the 
contract,  the  said  payment  to  be  made  as  liquidated  damages^ 
and  not  by  way  of  penalty;  and  the  party  of  the  first  part 
may  deduct  from  any  sum  due  or  to  become  due  the  con- 
tractor any  sums  accruing  for  liquidated  damages  as  herein 
stated." 

In  5  Comp.  Dec,  349,  quoting  from  the  syllabus,  it  was 
held  that — 

'•Where  a  provision  in  a  contract  and  a  provision  in  the 
specifications  attached  to  and  made  a  part  of  the  contract  are 
conflicting  and  irreconcilable  the  provision  in  the  contract  is 
controlling." 

But  in  the  present  case  I  think  there  is  no  real  conflict. 
It  is  true  the  provision  in  the  contract,  which  is  *'for  each 
and  every  day"  of  delay,  if  it  stood  alone  would  be  under- 
stood to  include  Sundays  and  legal  holidays.  But  there  being 
also  the  provision  in  the  specifications  on  the  same  subject^ 
the}^  must  be  read  together,  and  when  so  read  I  think  the  pro- 
vision in  the  specifications,  which  excepts  Sundays  and  legal 
holidays,  must  be  regarded  as  explanatory  of  the  provision 
in  the  contract.  If  it  had  been  the  intention  of  the  parties  to 
include  Sundays  and  legal  holidays,  it  must  be  presumed  that 
in  view  of  the  provision  in  the  specifications  they  would,  in 
preparing  the  provision  in  the  contract,  have  expressly  stated 
that  Sundays  and  legal  holidays  were  to  be  included.  In  the 
absence  of  such  express  provision  therein  I  think  this  provi- 
sion is  to  be  interpreted  b^^  the  provision  in  the  specifications 
and  is  to  be  construed  as  excluding  Sundays  and  legal  holi- 
days. Deducting  38  days  for  Sunda3^s  and  legal  holidays 
from  the  period  of  delay,  it  is  reduced  to  194  days.  Apply- 
ing to  this  period  the  rate  per  da}'  specified  to  be  paid  as 
liquidated  damages,  the  amount  for  the  period  is  $19,400. 

Provisions  in  contracts  stipulating  for  the  payment  of 
liquidated  damages  are  carefully  scrutinized  by  the  courts. 
This  subject  was  carefully  considered  in  my  decision  of 
August  23,  1901,  in  the  case  of  Ruell  C.  Arnold  (8  Comp. 
Dec,  133),  wherein,  quoting  from  the  syllabus,  it  was  held 
that — 

"Where  actual  damages  arising  from  delay  beyond  the 
time  specified  in  a  contract  for  t-he  completion  of  the  work 
provided  for  therein  can  be  readily  ascertained,  and  a  sum 
stipulated  therein  as  liquidated  damages  to  be  paid  for.  each 
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day's  delay  is  unreasonable,  the  provision  for  liquidated  dam- 
a^  will  be  construed  to  be  a  provision  for  a  penalty,  which 
^Ibe  enforced  to  the  extent  of  the  actual  damages  only." 

But  in  the  present  case  the  sum  stipulated  does  not  appear 
to  be  unreasonable.  The  subject  seems  to  have  been  care- 
fully considered,  and  the  sum  to  have  been  based  upon  actual 
expenditures  which  it  was  known  would  have  to  be  made  by 
the  Government  if  there  should  be  delay.  The  following 
provision  in  the  specifications  indicates  this  clearly: 

'^Each  bidder  must  state  when  he  can  begin  work,  and 
when  he  can  finish  it,  if  funds  are  immediately  available;  he 
must  also  state  in  what  time  after  receiving  the  notice  referred 
to  in  paragraph  38  he  can  complete  the  work,  in  case  funds 
are  not  immediately  available.  In  comparing  bids  the  time 
of  completion  will  be  considered;  each  day  in  favor  of  any 
bid  will  be  reckoned  as  equivalent  to  a  reduction  of  $100  in 
its  total  amount  until  such  reduction  amounts  to  $10,000.  In 
c^se  the  successful  bidder  fails  to  complete  the  contract  within 
the  time  stated  in  his  bid,  for  every  day  of  such  delay  the  sum 
of  $100  will  be  deducted,  as  liquidated  damages,  from  any 
payments  due  or  to  become  due  to  him,  as  provided  in  para- 
graph 36.  The  amount  of  the  liquidated  damages  is  oeter- 
mined  by  actual  current  expenditures  for  rent,  which  are 
made  necessary  by  the  lack  of  the  new  building,  and  which 
will  cease  upon  its  completion.  But  no  liquidated  damages  in 
excess  of  $20,000  will  be  deducted." 

Captain  Sewell  also  states  in  his  communication  that  ''under 
the  provisions  of  this  paragi'aph  the  contract  was  awarded  to 
the  Phoenix  Iron  Company,  although  they  were  not  the  low- 
est bidder  by  about  $1,000." 

In  view  of  these  facts  it  appears  that  the  parties  clearly 
intended  to  liquidate  part  of  the  damages  which  would  arise 
from  delay,  and  from  the  facts  before  me  I  think  the  sum  stip- 
Eilated  as  liquidated  damages  is  reasonable.  1  see  no  reason 
therefore  why  the  terms  of  this  provision  should  not  be 
*?nforced. 

But  Captain  Sewell  states  some  facts  and  makes  some  sug- 
j^et^tions  indicating  that  the  contractor  was  not  responsible  for 
all  the   delaj'  which  occurred.     These  will  be  considered  in 

detail. 

1.   He  says  substantially,  but  in  somewhat  different  lan- 
goage,  that  when  bids  for  another  part  of  the  building  were 
opened  it  became  evident  that  '*  some  rather  extensive  changes" 
24941— Vol.  8 16 
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in  the  plans  for  the  steel  frame  "were  very  desirable,  if  not 
necessary."  It  appears  that  such  changes  were  actually  made, 
and  that  this  was  done  after  the  bids  for  the  construction  6f 
the  steel  frames  had  been  opened.  It  further  appears  that  in 
view  of  the  time  which  would  be  required  to  make  these  changes 
a  question  then  arose  in  respect  to  the  time  which  should  be 
fixed  in  the  contract  for  beginning  and  completing  the  work; 
that  the  contractor  had  proposed  to  ^'  commence  erection  in  two 
months  and  complete  same  in  six  months  from  the  date  of 
receipt  of  complete  drawings  "  from  the  United  States.  This 
appears  to  have  been  a  fair  and  reasonable  proposal,  and  if 
accepted  it  would  have  avoided  all  trouble,  but  it  was  not 
accepted.  The  provision  adopted  in  making  the  contract, 
which  indicates  the  agreement  of  both  parties  upon  this  ques- 
tion, was  that  the  contractor  should  begin  work  "  within  sixty 
days  after  notification  of  approval  of  the  contract  by  the  Chief 
of  Engineers, ''and  "complete  the  same  within  six  months  from 
the  date  of  commencement.''  Acceptance  of  the  bid  of  the 
contractor  was  authorized  March  17,  1900.  It  is  understood 
that  acceptance  of  the  bid  was  actually  made  on  the  same  or 
the  following  day.  Notification  of  the  approval  of  the  contract 
was  given  April  12,  1900. 

This  arrangement  thus  provided  25  or  26  days  within  which 
to  make  the  required  changes  in  the  drawings,  before  the 
time  fixed  for  beginning  the  work,  and  two  months  longer 
time  than  that  proposed  by  the  contractor  for  completing  it, 
But  in  his  communication  Captain  Sewell  .says: 

"  But  the  time  required  to  change  the  working  drawing's 
proved  greater  than  expected,  and  in  order  to  make  fair 
allowance  for  this,  the  contract  was  extended  to  January  16, 
1901." 

The  date  fixed  by  the  contract  for  the  completion  of  the 
work  was  December  11, 1900,  as  indicated  sujrfa.  The  exten- 
sion of  time  referred  to  was  therefore  36  days.  This  exten- 
sion appeal's  not  to  have  been  '*  signed  by  the  contracting 
parties  at  the  end  thereof,"  as  required  b}'  section  874rlr, 
Revised  Statutes,  and  is  void.  (8  Comp.  Dec,  104.)  But  it 
does  not  necessarily  follow  that  under  all  circumstances  a  con- 
tractor will  be  liable  for  damages,  under  a  strict  application 
of  the  terms  of  a  provision  therefor,  for  delay  during  such 
period  of  extension,  merely  because  the  formal  execution  of 
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un  agreement  for  such  extension  should  be  void.  If  such 
delay  should  be  caused  solely  by  the  fault  of  the  Government, 
and  should  not  be  properly  provided  for  in  the  contract;  or  if 
provision  should  be  made  in  the  contract  that  the  contractor 
should  not  be  liable  for  delay  not  caused  by  his  own  fault,  the 
validity  of  an  extension  of  time  made  for  the  pui-pose  of  cov- 
ering delay  so  caused  would  be  immaterial.  The  contract  in 
the  present  case  contains  the  following  provision: 

^^Protnded^  1u)wevei\  That  if  the  party  (or  parties)  of  the 
sw-ond  part  shall,  by  epidemics,  freshets,  ice,  local  or  State 
quarantine  restrictions,  force  or  violence  of  elements,  or  other 
unavoidable  cause  of  delay,  and  by  no  fault  of  his  or  their  own, 
>ie  pi-e  vented  either  from  commencing  or  completing  the  work, 
or  delivering  the  materials  at  the  time  agreed  upon  in  this 
i-ontract,  such  additional  time  may,  with  the  prior  sanction  of 
the  Chief  of  Engineers,  be  allowed  him  or  them,  in  writing, 
for  such  commencement  or  completion  as,  in  the  judgment  of 
the  party  of  the  first  part,  or  his  successor,  shall  be  just  and 
reasonable;  but  such  allowance  and  extension  shall  in  no  man- 
ner affect  the  rights  or  obligations  of  the  parties  under  this 
f-untract,  but  the  same  shall  subsist,  take  effect,  and  be  enforce- 
able precisely  as  if  the  new  date  for  such  commencement  or 
completion  had  been  the  date  originally  herein  agi'eedupon." 

If  this  provision  applied  to  any  '*  unavoidable  cause  of 
delay,"  not  the  fault  of  the  contractor,  the  question  would 
aris<*  w^hether,  notwithstanding  the  invalidity  of  the  extension 
of  time,  the  contractor  would  be  liable  for  liquidated  damages 
durinc^  the  period  of  delay  by  the  Government,  beyond  the 
time  for  which  provision  was  made  in  furnishing  the  draw- 
ings for  the  work.  In  such  case  the  word  "unavoidable,"  as 
u>ed  therein,  would  no  doubt  be  interpreted  to  mean  unavoid<- 
able  bj'  the  contractor.  And  clearly  he  was  free  from  fault 
^  to  this  delay.  But  I  think  it  is  unnecessary  to  pursue  this 
hntneh  of  inquiry  further.  The  cpntract  made  specific  pro- 
vision for  delay  caused  by  "epidemics,  freshets,  ice,  lot^al  or 
.State  quarantine  restrictions,  force  or  violence  of  the  ele- 
ments," and  then  added  to  these  specific  causes  the  words, 
•'or  other  unavoidable  cause  or  delay."  I  think  there  can  be 
no  doubt  that  the  addition  of  the  latter  words  was  intended  to 
enlarge  the  scope  of  the  provision  beyond  that  already  pro- 
rid**d  for  in  the  preceding  specific  terms,  otherwise  the 
addition  thereto  of  the  more  general  provision  would  be  mean- 
iof^less  and    nugatory.     But  I  also  think  it  is  equally  clear 
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that  the  genei'al  words  added  could  not  have  been  intended  to 
provide  for  any  unavoidable  cause  whatever,  without  limita- 
tion. Such  an  intei-pretation  would  render  the  preceding" 
provision  for  numerous  specific  causes  superfluous  and  useless, 
whereas  they  constitute  the  principal  and  distinguishing  causes 
of  the  entire  provision.  I  think  the  principle  of  construction 
to  be  applied  in  cases  of  this  kind  is  that  the  subordinate  gen- 
eral words  are  not  to  be  interpreted  in  the  widest  extent  of 
meaning  which  they  would  have  if  they  were  the  only  pro- 
vision made;  but  that  they  are  to  be  construed  in  connection 
with  and  as  having  a  dependent  relation  to  the  causes  specific- 
ally provided  for,  and  to  which  they  are  intended  to  be 
supplementaiy.  (6  Comp.  Dec,  618;  7  iV/.,  484.)  The  causes 
specifically  provided  for  are  those  arising  from  the  operations 
of  nature  or  of  quarantine  laws,  which  presumably  no  dili- 
gence or  extraordinary  eflTort  of  the  parties  could  avoid.  The 
delay  in  this  instance  clearly  did  not  arise  from  such  a  cause. 

Another  ground  for  relief  in  this  instance  may  be  consid- 
ered. Independently  of  the  provisions  referred  to,  and  upon 
general  principles  of  justice,  I  think  a  contractor  who  by  the 
sole  fault  of  the  Government  is  prevented  from  prosecuting 
his  work  can  not  be  held  liable  for  damages  caused  thereby, 
unless  clear  and  express  provision  to  that  effect  is  made  by 
the  parties. 

I  am  of  the  opinion,  therefore,  that  the  conti-actor  is  not 
liable  for  liquidated  damages  for  that  portion  of  his  delay  in 
completing  the  steel  frame  which  was  caused  by  the  unneces- 
sary delay  of  the  Government  in  furnishing  the  drawings. 
It  must  be  borne  in  mind  that  the  avoidance  of  such  delay  was 
solely  within  the  power  of  the  Government,  and  that,  although 
the  contractor  would  have  to  suffer  for  any  want  of  diligence 
of  the  oflScers  of  the  Government  in  completing  the  changes 
in  the  di-awings,  he  was  powerless  to  prevent  it. 

The  extent  of  such  delay  will  now  be  considered.  In  a  sub- 
sequent communication  from  Captain  Sewell,  dated  Septem- 
ber 23,  1901,  transmitted  by  you  in  response  to  my  request 
for  further  information,  he  says: 

''In  their  bid,  the  Phoenix  Iron  Company  stated  that  they 
would  '  begin  in  two  months,  and  finish  in  six  months,  from 
date  of  receipt  of  complete  drawings.'  This  peculiar  word- 
ing seemed  to  have  been  adopted  intentionally,  and  this  oflSce 
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construed  it  as  meaning  that  they  needed  two  months  to  make 
a  beginning,  and  four  months  thereafter  to  finish.  When  it 
became  evident  that  the  drawings  would  have  to  be  changed, 
I  reached  an  understanding  with  the  agent  of  the  contractors 
that  the  contract  should  be  so  written  as  to  require  them  to 
begin  within  sixty  da^'s  from  notification  of  approval  of  the 
contract,  and  finish  within  six  months  from  date  of  beginning. 
I  also  agreed  that  the  drawings  in  their  possession  by  the  end 
of  the  sixty  days  should  be  so  far  complete  as  to  enable  them 
to  go  ahead  in  both  their  drafting  room  and  their  shops,  with- 
out an3"  delay,  and  that  thereafter  the  drawings  should  be 
completed  more  rapidly  than  they  needed  them.  This  involved 
having  the  drawings  so  far  complete  as  to  enable  the  contract- 
ors to  make  out  rolling  orders  for  at  least  half  of  the  entire 
building,  taking  the  tiers  in  order  from  the  ground  up,  by  the 
end  of  the  sixty  day  period.  This  period  expired  on  dune 
12,  1900.  But,  owing  to  illness  among  the  draftsmen  in  this 
office,  and  other  causes,  the  drawings  were  not  sufiiciently  far 
advanced  to  comply  with  the  above  conditions  until  about 
July  1,  1900.  In  order  to  give  the  contractors  the  benefit  of 
every  doubt,  however,  I  fixed  July  16, 1900,  as  the  date  when 
the  drawings  should  be  considered  to  be  complete,  within  the 
limits  above  described.  This  caused  no  protest  on  the  part  of 
the  contractora.  They  were  notified  that  at  the  proper  time 
an  application  from  them  for  the  extension  of  their  contract 
to  January  10, 1901,  would  be  favorably  indorsed  by  me.  As 
possibly  bearing  on  the  entire  subject,  1  would  here  state  that 
the  principal  change  in  the  drawings  consisted  in  substituting 
a  larger  number  of  8-inch  beams  for  a  smaller  number  of 
12  inch  beams,  in  such  proportion  as  to  maintain  the  same 
>trength  for  the  floors  as  originally  figured.  This  change 
increased  somewhat  the  number  of  pieces  per  ton,  and  to  some 
extent  increased  the  unit  cost  of  erection;  it  also  increased 
the  amount  of  painting  per  ton  of  steel  by  a  small  margin. 
On  the  other  hand  it  increased  by  about  300  tons  the  total 
amount  of  floor  beams  in  the  building,  and  the  contractors 
freely  admitted  that  their  best  profit  was  in  the  beams.  Fur- 
thermore, in  order  to  settle  the  question  so  as  to  give  them  a 
real  money  consideration  for  the  slightly  increased  cost  of 
painting  and  erection,  I  agreed  to  modify  the  specifications,  by 
means  of  the  contract,  so  as  to  permit  of  making  payments 
to  them  on  materials  delivered  but  not  erected.  (Refer- 
ence is  made  to  paragraph  103  of  the  specifications,  and 
to  the  bod}"  of  the  contract.)  This  cost  the  United  States 
nothing,  and  it  saved  the  contractors  interest  on  a  considera- 
ble sum  of  money.  It  was  agreed  between  their  agent  and 
fliyself  that  this  should  be  considered  ample  compensation  for 
the  increased  cost  of  erection,  and  the  contractors  have  loyally 
abided  by  this  understanding. 
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"At  no  time  after  July  1,  1900,  were  the  con  tractors  obliged 
to  wait  an  instant  for  any  dmwing;  all  details,  both  original 
and  explanatory,  were  furnished  to  them  before  they  needed 
them." 

It  appears  from  this  statement  that  the  extension  of  time 
which  was  granted  by  reason  of  the  delay  in  furnishing  the 
drawings  was  based  on  the  assumption  that  they  were  not  de- 
livered until  July  16,  1900,  in  which  case  the  period  of  36 
da3\s  for  which  the  extension  was  granted  would  be  approx- 
imately the  length  of  the  period  from  June  11,  when  the  con- 
tractor was  required  to  begin  work,  to  the  date  so  assumed. 
But,  as  quoted  above,  Captain  Sewell  says: 

*'  At  no  time  after  July  1, 1900,  were  the  contractors  obliged 
to  wait  an  instant  for  any  drawing;  all  details,  both  original 
and  explanatory,  were  furnished  to  them  before  they  needed 
them.'' 

I  think,  therefore,  it  can  not  be  said  that  the  contractor  was 
delayed  in  beginning  the  work  beyond  July  1, 1900.  The  con- 
tract provided  that  he  should  begin  June  11,  1900.  On  this 
basis  the  actual  period  of  this  delay  is  only  20  days.  It  is 
true  that  it  appeal's  to  have  been  the  understanding  that  the 
drawings  would  l^e  furnished  at  the  date  of  the  notitication  of 
the  approval  of  the  contract,  namely,  April  12,  1900,  which 
would  make  the  delay  80  days.  But  there  is  no  such  provision 
in  the  contract.  Moreover,  I  do  not  think  it  probable  that 
during  this  period  between  April  12,  1900,  and  July  1,  1900, 
the  contractor  was  wholly  idle;  he  no  doubt  made  prelim- 
inary ari*angements  for  beginning  work,  such  as  preparing- 
his  plans,  assembling  his  materials,  etc.  From  the  statement 
of  facts  submitted  I  am  therefore  of  opinion  that  the  delay- 
caused  by  this  fault  of  the  Government  was  20  days  only. 

2.  Captain  Sewell  also  specifies  another  delay  which  he  ap- 
pears to  think  was  caused  by  the  fault  of  the  Government. 
He  says: 

*'A11  delays  after  April  1, 1901,  however,  can  be  charged  up 
to  the  United  States,  and  not  to  the  conti-actors.  These  delays 
were  due  to  changes  in  the  order  of  doing  work." 

From  this  statement  it  would  be  understood  that  changes  in 
the  order  of  work  provided  for  in  the  contract  had  subse- 
quently been  required  by  the  Government,  and  that  because  of 
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these  changes  the  contractor  had  been  delayed  in  prosecuting 
the  work.     But  Captain  Sewell  further  says: 

"But  these  changes  were  the  direct  result  of  the  delays 
already  caused  by  the  contractors;  had  they  been  on  time,  the 
United  States  would  have  made  no  changes  and  caused  no 
delays." 

These  two  statements  appear  to  be  irreconcilable,  but  in  a 
subsequent  communication  the  latter  statement  is  modified  by 
Captain  Sewell. 

In  his  communication  of  September  23,  1901,  referred  to 
above,  Captain  Sewell  says: 

•*The  specifications  called  for  the  early  completion  of  the 
power-house  extension  and  the  G  street  extension  of  the  main 
building,  which  was  to  contain  the  coal  room  and  other  appur- 
tenances of  the  power  plant.  There  was  a  small  two-story 
brick  building  in  rear  of  the  old  engine  room,  which  contained 
the  coal  room  in  the  first  story,  and  the  officers  of  the  mechan- 
ical staff  of  the  printing  office  in  the  second  stor3\  In  order 
to  build  the  new  engine  room  it  was  necessary  to  tear  this 
small  building  down,  undeqjin  pail  of  the  old  engine  room, 
and  put  in  the  foundations  for  the  new.  It  was  understood 
between  the  printing  office  authorities  and  myself  that  as  soon 
as  I  was  ready  with  the  adjacent  foundations,  this  building 
would  be  vacated;  but  when  this  moment  had  arrived  they 
informed  me  that  the}-  found  it  very  difficult  to  get  a  suitable 
location  for  the  officers  of  the  mechanical  staff  elsewhere, 
and  asked  if  I  could  not  get  the  second  story  of  the  (Jt  street 
extension  so  far  completed  as  to  give  them  a  temporary  office 
thei-e,  before  they  abandoned  their  old  one.  I  agreed,  and 
directed  the  contractors  to  push  work  on  the  G  street  exten- 
sion and  the  boiler  house,  but  to  hold  back  on  the  engine  room. 
When  the  steel  work  for  the  G  street  extension  began  to  arrive 
it  proved  quite  defective  in  workmanship,  especially  at  the 
column  bearings.  Much  of  it  had  to  be  sent  back  to  I^hoenix- 
ville  to  be  corrected,  and  this  caused  a  long  delay.  Finally, 
when  enough  of  it  was  in  place,  I  proposed  to  build  a  tempo- 
rary oflSce  on  the  naked  beams  for  the  mechanical  staff  of  the 
printing  office,  but  the\'  wanted  the  fireproofing  put  in  first, 
TO  as  to  be  sure  of  keeping  the  floor  warm  in  cold  weather. 
As  they  had  at  the  last  moment  requested  some  slight  changes 
in  the  details  of  the  fireproofing  in  the  G  street  extension, 
there  was  an  additional  delay  while  the  new  shapes  required 
wei*e  being  burned.  Finally,  however,  the  temporary  office 
was  completed  and  ready  for  occupancy  by  January  28\  1001. 
1  was  then  informed  that  the  Public  Printer  deemed  it  best  to 
make  no  changes  involving  the  power  house  in  any  way  until 
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after  Congress  adjourned.  The  result  was  that  the  old  office 
was  not  vacated  until  about  March  IH,  l^Ul,  and  the  new  foun- 
dation work  where  it  stood  was  still  to  be  done.  Meanwhile, 
the  rest  of  the  steel  work  was  advancing,  and  by  April  1,  li^Ol, 
the  contractors  were  reall}'  dependent  upon  the  work  adjacent 
to  the  new  power  plant  to  keep  their  force  eniploved.  Had 
the  old  office  been  vacated  as  originally  intended,  1  think  the 
entire  frame  would  have  been  practically  completed  by  April 
1,  1901.^' 

Again,  in  a  communication  dated  October  12,  1901,  refer- 
ring to  the  statement  made  in  his  communication  of  August  1, 
1901,  quoted  Hupra^  Captain  Sewell  further  says: 

'•  After  a  further  consideration  of  the  matter  I  am  convinced 
that  the  above  paragraph  is  too  general  and  sweeping,  and 
needs  important  moditications.  These  can  best  be  made  by 
reciting  in  more  detail  the  complete  histor}'  of  the  changes 
made  in  the  order  of  doing  work. 

*'  It  was  no  part  of  the  original  project  for  the  new  building 
for  the  Government  Printing  Office  that  temporary  offices 
should  be  provided  for  the  mechanical  staff  bf  the  Govern- 
ment Printing  Office  in  the  new  building,  nor  that  the  por- 
maqient  offices  intended  for  them  should  be  tinished  and  ready 
for  occupancy  at  a  date  materially  earlier  than  the  remainder 
of  the  building.  The  object  in  pushing  the  G  street  exten- 
sion in  the  lower  stories,  and  the  power-house  extension,  wjis 
mereh^  to  give  time  to  the  Printing  Office  to  get  their  new 
engines  and  dynamos  in,  and  to  get  the  coal  room  and  pump 
room  (in  the  first  story  and  basement  of  the  G  street  exten- 
sion) ready  for  use  as  soon  as  the  new  building  should  be 
occupied.  It  was  understood  that  temporary  quarters  for  the 
mechanical  staff  of  the  Printing  Office  would  be  found  in  the 
old  building,  when  the  time  came  for  tearing  down  their  office 
and  completing  the  foundations  of  the  new  engine  room.  All 
the  foundation  work  was  done  by  the  United  States  by  hired 
labor. 

'^I  was  ready  to  tear  down  the  office  of  the  mechanical  staflF 
on  July  1,  1900,  and  to  enable  me  to  get  the  new  foundations 
ready,  it  should  have  been  vacated  promptly  at  this  time,  as 
this  work  actually  consumed  nearl}^  eight  weeks,  owing  to  its 
slow  and  tedious  nature,  it  was  about  this  time  that  the 
Printing  Office  authorities  requested  me  to  prepare  a  tempo- 
rary office  for  the  mechanical  staff  in  the  G  street  extension. 
I  made  the  necessary  changes  in  the  order  of  doing  the  work, 
and  the  contractors  acquiesced. 

''When  the  steel  work  for  the  G  street  extension  began  to 
arrive,  it  was  defective  in  the  fit  of  important  Inembei-s,  as  1 
have  stated  in  previous  letters.  The  photographic  records 
kept  by  this  office  indicate  quite  clearly  that  but  for  these 
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defects,  and  the  time  consumed  in  correcting  them,  the  G 
street  extension  might  have  been  completed  far  enough  for 
the  temporary  office,  so  far  as  the  steel  work  was  concerned, 
by  about  October  12,  1900.  *  As  it  was,  tliis  point  was  not 
reached  until  about  November  12,  11)00.  At  this  time,  I  pro- 
pa^^d  to  build  the  temporary  office  on  the  naked  beams,  with 
u  triple  wooden  floor.  This  was  entireh"  practicable,  and  the 
office  could  have  been  easily  maintained  at  a  comfortable  tem- 
peiature.  Had  the  Printing  Office  people  agreed  to  this,  the 
temporary  office  might  have  been  ready  for  occupancy  by 
December  1,  1900.  But  the  mechanical  staff  of  the  Printing 
Office  insisted  upon  having  the  fireproof  floor  arches  in  under 
their  temporaiy  office,  and  this  postponed  the  completion  of 
this  office  until  January  28,  1901.  Then,  as  alreaay  stated, 
they  did  not  vacate  their  old  office  until  about  March  16,  1901, 
ancl  it  was  nearly  eight  weeks  after  this,  or  until  about  May 
lU,  1901,  before  the  foundations  of  the  new  power  plant  were 
entirely  completed,  and  by  April  1,  1901,  this  state  of  aflairs 
began  to  delay  the  steel  contractors. 

'•  Had  the  steel  for  the  G  street  extension  been  in  proper 
shape  when  delivered,  it  is  more  than  probable  that  the  power- 
house work  would  have  caused  no  delay,  for  proba))ly  the 
temporary  office  would  have  been  ready  by  November  1,  1900, 
and  would  have  been  occupied  by  the  mechanical  statt'  at»once; 
in  which  case,  the  new"  foundations  about  the  engine  room 
would  have  been  finished  by  January  1,  1901,  at  which  date 
the  steel  contractors  were  behind  time  with  work  on  the  main 
building,  and  not  dependent  upon  the  power  house  and  G 
street  extension  to  keep  a  reasonably  full  gang  of  men  at  work. 
It  was  for  this  reason  that  1  charged  all  delays  from  January 
16  to  April  1,  1901,  to  the  contractors. 

"  But  it  is  undoubtedl}'  true  that  after  the  dela}^  due  to  poor 
fit  of  steel  work  occurred,  the  United  States  caused  further 
delays  extending  from  about  December  1,  1900,  to  March  16, 
19ijl,  and,  largeh'  as  a  result  of  these  dela3\^,  the  United  States 
is  also  responsible  for  all  delavs  occurring  aftei  April  1, 1901. 

*'  I  should  say  here,  in  justice  to  the  contractors,  that  if  the 
foundations  for  the  new  engine  room  had  been  finished  by 
January  1,  1901,  the  contractors  would  almost  certainly  have 
added  to  their  force  of  men,  and  would  have  carried  the  power 
house  along  simultaneously  with  the  main  building.  Had 
this  been  possible,  in  my  judgment  the  entire  work  would 
have  been  as  far  along  by  April  1,  1901,  as  it  actually  was  on 
July  1,  1901,  and  it  is  possible  that  it  might  even  have  been 
completed  in  all  respects,  since  the  trouble  with  the  painters, 
which  dela^'ed  the  painting,  did  not  occur  until  near  the  end. 
If  there  had  been  no  trouble  between  the  conti-actors  and  the 
painters,  most  of  the  last  month  of  delay  might  have  been 
saved. 
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'*I  would  also  add,  though  not  directly  pertinent  to  the 
question  to  which  this  letter  is  a  reply,  that  because  of  subse- 
quent delays  on  the  part  of  one  of  tie  contractors  for  the  face 
bricks,  the  delay  in  the  steel  frame  had  no  bearing  at  all  on 
the  ultimate  completion  of  the  entire  building,  which  is  the 
thing  that  determines  when  rented  quarters  can  be  given  up. 

'•The  following  statement  of  facts  may  be  pertinent  to  the 
case: 

''The  steel  contiuctors  completed  the  power  house  proper, 
except  the  painting,  early  in  June,  1901.  The  exact  date  is  not 
of  record  in  this  office;  the  main  building  was  completed,  except 
painting,  by  July  1,  1901.  Part  of  the  work  on  the  main 
building  was  dependent  on  the  power  house,  and  this  was  com- 
pleted only  a  little  earlier  than  other  work  on  the  main  build- 
mg  which  wa^  not  dependent  upon  the  power  house,  although 
it  was  done  as  rapidly  as  possible  after  the  United  States  had 
the  foundations  all  completed. 

''The  painting  of  the  power  house  was  deferred  by  direc- 
tions from  this  office  while  some  preliminary  work  was  done 
on  the  installation  of  the  new  machinery.  The  result  was 
that  the  painting  of  the  power  house  steel  work  was  not  finished 
until  toward  the  last,  or  about  Jul}'  81,  1901. 

"I  might  also  say  that  the  contractors  saw  that  there  would 
be  a  long  delay  about  the  power  house,  and  that  they  arranged 
their  working  plant  and  forces  accordingly,  so  as  to  get  the 
work  not  dependent  on  the  power  house  completed  about  the 
same  time  as  that  that  was  dependent  on  the  power  house. 
This  was  manifestly  the  most  economical  plan  for  them.  Had 
the  foundations  about  the  engine  room  been  completed  by 
January  1,  they  could,  and  probably  would,  have  increased 
their  working  forces  so  as  to  diminish  very  materially  the 
time  required  for  completion  of  the  entire  work." 

From  these  statements  it  appears  that  the  changes  in  the 
order  of  doing  the  work,  which  were  made  M'  the  Govern- 
ment, were  made  with  the  assent  of  the  contractors.  It 
appears  that  no  delay  was  directly  caused  by  these  changes. 
Thus  Captain  Sewell  says  {mipra): 

"Had  the  steel  for  the  G  street  extension  been  in  proper 
shape  when  delivered,  it  is  more  than  probable  that  the  power 
house  Work  would  have  caused  no  delay,  for  probably  the 
temporary  office  would  have  been  ready  by  Jjovember  1, 
19(K),  and  would  have  been  occupied  by  the  mechanical  staff 
at  once;  in  which  case  the  new  foundations  about  the  engine 
room  would  have  been  finished  b}'  January  1,  1901,  at  which 
date  the  steel  contractoi*s  were  behind  time  with  work  on  the 
main  building,  and  not  dependent  on  the  power  house  and  G 
street  extension  to  keep  a  reasonably  full  gang  of  men  at 
wprk." 
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But  thfe  Government  may  have  subsequently  been  at  fault 
in  not  having  the  foundations  ready  for  the  erection  of  the 
steel  frame.  It  appears  that  the  foundations  for  the  new 
power  plant  were  not  entirely  completed  until  about  May,  10, 
11M")1.  Captain  Sewell  states  that  "  by  April  1, 1901,  this  state 
of  affairs  began  to  delay  the  steel  contractor."  As  the  steel 
frame  for  this  portion  of  the  building  could  not  be  erected 
antil  the  Government  had  completed  the  foundations  therefor, 
I  think  the  Government  is  clearly  at  fault  for  all  delay  caused 
thereby,  such  failure  to  complete  the  foundations  not  having 
been  the  direct  consequence  of  the  prior  fault  of  the  contrac- 
tor, but  of  the  unnecessary  delay  by  the  Government  in  vacat- 
ing the  old  building.  From  the  statement  of  facts  made  by 
Captain  Sewell  {sujyra)  it  appears  that  the  delay  so  caused 
began  on  April  1,  1901,  and  continued  until  about  May  10, 
liK>l,  a  period  of  40  days.  I  am  therefore  of  opinion  that  the 
fontractor  is  entitled  to  a  corresponding  extension  of  time  for 
the  completion  of  the  steel  frame,  which  will  make  the  time 
for  the  completion  thereof  February  10,  1901. 
In  this  connection  Captain  Sewell  says  {aupra): 

••^  But  it  is  undoubtedly  true  that  after  the  delay  due  to  poor 
fit  of  steel  work  occurred,  the  United  Stiites  caused  further 
delays  extending  from  about  December  1,  1900,  to  March  16, 
1V»<)1;  and  largely  as  a  result  of  these  delays,  the  United  States 
is  also  responsible  for  all  delays  occuring  after  April  1, 1901." 

It  is  difficult  to  reconcile  this  opinion  with  his  preceding 
statement  of  facts;  but  as  the  latter  is  more  specific,  1  think 
it  must  be  regarded  as  controlling.  The  delays  he  refers  to 
are  those  caused  by  the  delay  of  the  Government  in  complet- 
ing the  foundation  for  the  new  power  house,  which  was  due 
to  failure  of  the  mechanical  staff  of  the  Government  Printing 
Office  to  vacate  the  old  building.  Of  this  incident  Captain 
^H*well  says  that  had  this  mechanical  staff  not  insisted  upon 
having  fireproof  floor  arches  under  their  tempomry  office, 
that  office  "  might  have  been  ready  for  occupancy  by  Decem- 
t>er  1, 1900."  But  that  this  insistance  "postponed  the  comple- 
tion of  this  office  until  January  28,  1901,"  and  the  old  office 
was  not  vacated  until  March  16,  1901.  But  he  also  states  that 
on  January  1,  1901,  "the  steel  contractors  were  behind  time 
with  work  on  the  main  building,  and  not  dependent  upon  the 
power  house  and  G  street  extension  to  keep  a  reasonabl}'  full 
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gang  of  men  employed."  He  also  states  in  reference  to  this 
cause  of  dela}'  that  "by  April  1,  1901,  this  state  of  affairs  be- 
gan to  delay  the  steel  contractors."  This  date  therefore 
appears  to  have  been  that  at  which  the  delay  from  this  cause 
began,  and  as  the  foundations  were  completed  "about  May 
10,  1901,"  this  latter  date  appears  to  be  that  at  which  the  delay 
from  this  cause  ceased.  This  delay  of  40  days  appears  there- 
fore to  be  all  that  the  Government  is  responsible  for  from  this 
cause. 

Some  doubt  is  i*aised  whether  the  Government  is  even  re- 
sponsible for  any  delay  from  this  cause.  Captain  Sewell 
expresses  the  opinion  {supra)  that  if  the  foundations  for  the 
new  engine  room  had  been  finished  by  January  1,  1901,  "the 
contractors  would  almost  certainly  have  added  to  their  force 
of  men,  and  would  have  carried  the  power  hous  3  along  simul- 
taneously with  the  main  building,"  and  he  infers  that  had  they 
done  this  "the  entire  work  would  have  been  as  far  along  by 
April  1,  1901,  as  it  actually  was  on  July  1,  1901."  This 
would  make  the  Government  responsible  for  three  months' 
delay.  But  his  opinion  is  followed  b}'  a  statement  of  fact 
that  that  portion  of  the  work  on  the  main  building  which 
was  dependent  on  the  power  house  was  completed  before 
other  work  on  the  main  building  which  was  not  dependent  on 
the  power  house.  The  natural  inference  from  this  fact  is 
that  the  dela}'  caused  by  the  Government  in  completing  the 
foundations  of  the  power  house  caused  no  delay  in  the  com- 
pletion of  the  entire  steel  frame.  But  as  this  inference  is  not 
free  from  doubt,  I  do  not  feel  warranted  in  adopting  it 

I  have  reached  the  conclusions  {suj/ra)  that  the  steel  frame 
should  have  been  finished  February  10,  1901,  but  that  it  was 
not  finished  until  July  31,  1901.  The  delay  was  therefore  171 
days.  Deducting  therefrom  28  da3's  for  Sundays  and  holi- 
days the  net  delay  for  which  the  contractor  is  liable  for  liqui- 
dated damages  is  143  days.  On  this  basis  the  amount  of  the 
liquidated  damages  is  $14,300. 

3.  Captain  Sewell  also  specifies  a  third  delay,  for  which  he 
appears  to  think  the  contractor  is  not  responsible.     He  says: 

"For  the  delays  up  to  April  1,  1901,  however — a  period  of 
62  days — the  contractors  were  solely  responsible. 

"Because  of  subsequent  delays  on  the  part  of  other  con- 
tractors, however,  all  except  about  one  month  of  this  time 
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would  bave  been  lost  any  wa3%  in  the  completion  of  the  build- 
ing. So  that  it  is  fair  to  say  that  the  Phcenix  Iron  Company 
bave  \>een  the  sole  cause  of  one  month's  delay  in  the  comple- 
tion of  the  building." 

There  is  an  apparent  conti'adiction  in  these  statements  also, 
but  it  is  only  in  the  language  used  and  not  in  the  substance. 
He  clearly  means  that  although  the  contractor  was  solely 
re25»ponsible  for  62  days'  delay,  prior  to  April  1,^901,  in  com- 
pleting the  steel  frame,  which  was  the  only  part  of  the  build- 
ing for  which  he  was  responsible,  yet  that  as  other  contract- 
ors subsequently  delayed  the  completion  of  the  entire  build- 
ing, so  that  *^all  except  about  one  month  of  this  X^me  would 
have  been  lost  anywa>' ,"  that  is,  I  understand,  by  other  con- 
tractors, he  thinks  it  is  fair  to  consider  the  contractor  for  the 
.steel  frame  responsible  for  only  one  month  of  the  62  days' 
delay  caused  bj^^  himself. 

I  can  not  concur  with  him  in  this  view.  I  can  readily 
understand  how  a  contractor  for  work  which  could  be  done 
only  after  the  completion  of  another  part  of  the  work 
could  properly  claim  that  he  was  not  responsible  for  delay 
caused  solely  by  delay  of  another  contiiictor,  upon  the  com- 
pletion of  whose  work  the  beginning  of  his  own  depended. 
But  I  c»an  see  no  ground  for  releasing  a  contractor  from 
responsibility  for  delay  caused  solely  by  himself,  because 
another  contractor  who  had  undertaken  to  complete,  within  a 
specified  time,  the  remaining  portion  of  the  work,  did  not 
complete  it  within  the  time  specified,  even  if  he  would  not 
have  done  so  had  the  contractor  for  the  first  portion  com- 
pleted his  work  on  time.  In  such  an  instance  the  conti'actor 
for  the  work  to  be  done  last  ma}"  be  directl}"  dependent  upon 
the  punctuality  of  the  perfonnance  of  the  work  to  be  done 
first;  but  the  latter  can  be  in  no  manner  affected  in  the  per- 
formance of  his  work  by  either  the  promptness  or  the  delay 
of  the  other.  That  the  contractor  for  the  steel  frame  was  not 
delayed  by  this  cause  is  made  clear  by  the  following  farther 
information  submitted  by  Captain  Sewell  in  his  communica- 
tion of  September  23,  1901: 

'•These  delays  were  in  the  delivery  of  bricks^  and  delayed 
not  the  steel  frame,  but  the  ultimate  completion  of  the  build- 
inc'  as  a  whole.  It  is  impossible  to  say  just  how  much  this 
delay  is,  for  it  is  still  operating." 
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I  think,  therefore,  there  is  no  ground  for  relief  from  this 
cause. 

It  is  further  to  be  observed  that,  in  addition  to  the  sum 
stipulated  to  be  paid  as  liquidated  damages,  paragraph  5  of 
the  contract,  quoted  supra^  provided  that  the  United  States 
should  also  have  the  right  to  recover  from  the  contractor  all 
costs  of  inspection  and  superintendence  incurred  by  the  Gov- 
ernment during  the  period  of  delay,  and  also  whatever  .sums 
may  have  been  expended  by  the  Government  in  completing 
the  steel  frame  in  excess  of  the  price  agreed  to  be  paid  to  the 
contractor  therefor.  I  think  there  is  no  conflict  between 
these  provisions  and  the  provision  for  liquidated  damages. 
They  clearly  indicate  that  the  provision  for  liquidated  dam- 
ages was  not  intended  to  include  all  damages  arising  under 
the  contract,  but  that  the  damages  specified  in  the  subsequent 
provisions  were  excepted  therefrom.  I  think,  therefore,  these 
subsequent  provisions  are  clearly  operative  independently  of 
the  provision  for  liquidated  damages,  and  that  any  damages 
which  have  arisen  under  them  are  payable  by  the  contractor 
in  addition  thereto. 

Captain  Sewell  specifies  expenses  incurred  b\"  the  Govern- 
ment by  reason  of  the  delay  of  the  contractor,  as  follows: 

"Contracts  for  bricks  and  cut  stone  were  made,  with  dates 
of  delivery  fixed  in  accordance  with  an  assumed  fair  average 
rate  of  progress  on  the  part  of  the  steel  contractors;  the  con- 
tractors for  bricks  and  cut  stone  were  on  time,  and  insisted 
upon  their  right  to  deliver,  as  they  had  no  facilities  for  stor- 
age. Consequently  the  United  States  had  to  receive  and  store 
about  1,000,000  bricks  and  a  lar^e  quantity-  of  cut  stone,  at 
considerable  extra  expense  for  handling.  As  determined  from 
the  detailed  records  Kept  in  this  oflice,  the  United  States  has 
expended  about  ^1,000  in  extra  handling  of  bricks  and  about 
$2,000  in  extra  handling  of  cut  stone,  all  of  which  was  due 
entirely  to  the  delav  in  the  steel  work. 

•*  The  item  for  painters'  time,  etc.,  deducted  from  the  amount 
due,  arose  in  this  way:  Toward  the  close  of  the  work  the 
Phcenix  Iron  Company  had  some  trouble  with  the  painters  and 
the  men  quit.  As  this  threatened  serious  delay  to  other  work, 
I  employed  men  to  carry  on  the  work  of  painting,  notifying 
the  Phoenix  Iron  Company  of  my  intention  to  do  so  and 
charge  the  cost  to  them  until  such  time  as  they  could  get 
another  gang  together.  This  the}^  never  did,  and  the  painting 
was  finished  by  men  on  the  pay  rolls  of  the  United  States." 
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In  the  proposed  vouchei*  submitted  with  3'our  communica- 
tion the  following  deductions  are  made  from  the  amount  stated 
as  due  the  contractor: 

Anicmnt  paid  for  6  wire  brushes , $1. 80 

Am(»unt  paid  for  18  Garland  paint  brushes 9. 00 

2313  days  painters'  labor,  at  $2  per  day 462.75 

Actual  ccxait  of  fltorinj?  and  handling  materials: 

Cut  stone $2,000.00 

Bricks •-     1,000.00  \ 

3, 000. 00 

Total  deducted 3,473.55 

In  connection  with  these  delays  Captain  Sewell  further  says: 

"^If  liquidated  damages  are  computed  in  strict  accordance 
with  paragi-aph  39,  they  will  amount  to  $6,200,  as  it  is  assumed 
that  delays  for  which  the  United  States  was  responsible  after 
April  1,  1901,  even  though  indirectly  due  to  the  steel  contract- 
ors, .should  not  be  incluaed.  No  delay  in  the  steel  work  after 
this  date  caused  the  United  States  any  actual  damage  in  any 
way;  if  such  delay  must  be  included,  however,  it  should  not 
l>e  considered  after  June  30,  1901,  which  would  make  the 
liquidated  damages  amount  to  $13,900. 

*••  It  would  seem  that  justice  would  require  that  the  damages 
be  limited  to  their  actual  amount.  This  would  make  the  total 
amount  to  l>e  deducted  on  the  final  payment  to  the  Phoenix 
Iron  Company  $3,000,  unless  the  question  of  quarters  rented 
by  the  Government  Printing  Office  be  included,  in  which 
csu*e  $2,000  should  be  added,  making  the  total  $5,000.  How- 
ever, most  of  the  delay  after  April  1,  1901,  was  due  to  the 
failure  of  the  Printing  Office  to  vacate  that  part  of  the  old 
power  house  which  had  to  be  demolished,  at  the  earliest  prac- 
ticable date,  and  under  such  circumstances  it  seems  hardly  fair 
to  include  the  question  of  rent,  since  it  seems  not  to  have  been 
considered  of  prime  importance  by  the  Printing  Office  author- 
ities themselves. 

**1  therefore  recommend  that  liquidated  damages,  if  col- 
lected, be  limited  to  $3,000,  the  amount  of  money  actually 
expended  by  the  United  States  on  account  of  the  delays  of  the 
steel  contractors,  and  I  have  had  the  vouchers  made  out  in  this 
way,  but  respectfully  request  a  decision  as  to  whether  this  is 
proper  before  paying  them. 

•'^There  is  submitted  herewith  a  letter  from  the  Phoenix 
Iron  Companj  wherein  they  request  to  be  relieved  from  all 
penalty.  It  is  but  just  to  tnem  to  say  that  there  is  no  reason 
to  believe  that  they  submitted  a  reckless  bid  or  that  they  bid 
otherwiiKi  than  in  good  faith.  They  evidently  underestimated 
the  time  required  to  do  the  work,  by  a  very  large  margin,  but 
they  did  not  do  so  intentionally. 
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''The  dela}'  caused  b\'  the  change  in  plans  on  the  pait  of  the 
United  States  ma}'  have  caused  them  to  lose  some  valuable  time 
in  the  beginning,  when  their  drawing  room  and  shops  were  not 
crowded  with  other  work;  and  they  would  undoubtedly  have 
made  better  time  than  thev  did  had  not  the  work  been  so 
eloselv  inspected  in  the  field  as  to  insure  compliance  with  the 
specifications  in  eveiy  important  point;  this  is  a  thing  so  rarely 
done,  that  it  takes  even  the  largest  firms  by  surprise  when  it 
is  done.  It  is  called  for  by  all  specifications,  but  they  are  not 
commonly  enforced.  In  this  case  they  were  enforced,  and 
the  contractors  cheerfully  complied  with  all  reauirements, 
although  it  caused  the  cost  of  erection  to  exceea  the  figure 
customary  in  such  work  by  a  considerable  amount,  probably 
from  $10,000  to  $13,000  in  this  case.  Whether  such  considera- 
tions as  these  should  have  any  bearing  on  the  question  of 
liquidated  damages  I  do  not  know,  but  they  are  submitted  in 
justice  to  the  contractors." 

These  remarks  are  quoted  in  order  that  Captain  SewelFs 
views  upon  these  questions  may  fully  appear.'  It  is  to  be 
observed,  however,  that  the  amount  deducted  from  the  pro- 
posed voucher  comprises  only  the  amount  actually  expended 
in  doing  the  painting  which  the  contractor  failed  to  do  and 
for  the  storage  and  handling  of  material  made  necessar^^  by 
the  delay  of  the  contractor.  No  deduction  is  made  for  liqui- 
dated damages  or  for  the  costs  of  inspection  and  superin- 
tendence during  the  period  of  delay  or  of  the  amount  actually 
paid  for  rent. 

The  amount  of  liquidated  damages  ascertained  (arupra)  is 
r^l4,300.  Adding  thereto  the  expenses  specified  by  Captain 
Sewell,  namely,  $3,473.55,  the  aggregate  of  these  items  is 
$17,773.55.  I  am  clearly  of  opinion  that  the  costs  of  inspec- 
tion and  superintendence  should  be  included  in  the  damages 
for  which  the  contractor  is  liable.  The  amount  of  the  latter 
item  is  not  shown  by  the  facts  submitted  by  you,  and  there- 
fore I  can  not  state  the  aggregate  of  all  these  items.  No 
doubt,  however,  the  amount  of  the  latter  item  can  be  readih' 
determined  by  you.  In  his  communication  of  September  23, 
1901,  Captain  Sewell  expresses  the  following  opinion  on  this 
branch  of  the  subject; 

"This  work  was  all  done  by  members  of  my  office  and  field 
force  and  by  myself;  all  of  these  employees  would  have  been 
needed  anyway,  and  none  of  them  was  employed  especially 
for  the  steel  work.  Consequently  there  were  no  expenses  for 
superintendence  fairly  chargeable  to  the  contractors." 
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I  can  not  concur  with  him  in  this  opinion.  The  fact  that 
the  inspection  of  this  work  was  done  by  officers  of  the  Govern- 
ment receiving  compensation  independently  of  specific  service, 
I  think,  docs  not  warmnt  the  conchision  that  inspection  made 
by  such  officers  is  without  expense  to  the  Governmeut. 

But  1  do  not  think  the  amount  expended  by  the  Govern- 
ment for  handling  and  storing  bricks  and  stone  furnished  by 
contractors  for  other  parts  of  the  building,  should  be  deducted 
from  the  amount  due  the  contractor.     It  is  true  that  such 
handling  and  storage  was  necessitated  by  the  delay  of  the  con- 
tractor for  the  steel  frame.     But  this  expenditure  was  no  part 
of  the  completion  of  the  steel  frame,  and  therefore  was  not 
contemplated  by  the  provision  in  the  contract  that  the  Gov- 
ernment shall  also  have  the  right  to  recover  from  the  contractor 
'•  whatever  sums  may  be  expended  by  the  part}'  of  the  first 
part  in  completing  the  said  contract,  in  excess  of  the  price 
herein  stipulated  to  be  paid."     Undoubtedly  these  damages 
were  caused  by  the  delay  of  the  contractor,  and  if  he  were 
liable  for  actuaL  damages  he  would  be  liable  therefor.     But 
the  contract  provided  for  liquidated  damages  and  other  spe- 
cilic  damages  in  addition  thereto  only.     As  these  damages  are 
not  within  the  terms  of  the  additional  damages  specificalh' 
provided  for,  it  must  be  held  that  they  are  covered  by  the 
provision  for  liquidated  damages. 

Thei'ef ore  of  these  damages  the  contractor  is  liable  only  for 
the  cost  of  painting,  namely,  $473.55.  Adding  this  amount 
to  the  amount  of  liquidated  damages  {sicpra)^  namely,  $14,300, 
the  aggregate  is  $14,773.55.  To  this  aggregate  should  be 
added  the  costs  of  inspection  and  superintendence  referred  to 

I  have  the  honor  to  advise  you,  therefore,  that  you  are  not 
authorized  to  pay  the  conti^actor  the  amount  of  the  proposed 
voucher  submitted  by  you,  but  payment  should  be  made  in 
accordance  with  this  decision. 

But  in  transmitting  this  decision  I  have  the  honor  to  call 
your  attention  to  the  fact  that  the  conclusions  1  have  reached 
are  necessarily  ba,sed  on  the  statement  of  facts  transmitted  by 
you  and  that  these  statements  are  not  clear  and  free  from 
doubt.  If,  therefore,  you  so  desire,  1  have  the  honor  to 
advise  you  that  you  are  authorized  by  law  to  transmit  this 
34941— VoL  8 17 
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claiui  to  the  Court  of  Claims  for  decision  under  section  1063 
of  the  Revised  Statutes,  or  for  findings  and  opinion  under  the 
act  of  March  3,  1883  (22  Stat,  485). 


ATTEMPTING  TO  SAVE  THE  LIFE  OF  A  PERSON 
DROWNED  WHILE  BATHING  IN  THE  SURF. 

The  employment  of  a  regular  crew  of  a  life-saving  station  is  authorized  for 
saving  lives  imperiled  by  shipwreck  only,  and  expenses  incurred  in 
transporting  a  crew  for  the  purpose  of  saving  the  life  of  a  person  who 
was  drowned  while  bathing  in  the  surf  is  not  payable  from  the  appro- 
priation for  the  Life-Saving  Service. 

{Comptroller  Tra^iewell    to  th^   Secretary  of  the   Treasury^ 
October  2S,  1901.) 

By  \'^our  reference  of  the  19th  instant  you  request  mj'^ 
decision  of  the  question  whether  a  bill  inclosed  by  3'ou  in 
favor  of  Carahar  Brothers  Company,  of  Nahant,  Mass.,  for 
the  transportation  of  a  surf  boat  and  crew  of  the  Nahant  Lif  e- 
Saving  Station  from  the  station  to  Phillips  Beach  and  return, 
a  total  distance  of  13  miles,  in  the  sum  of  $8,  can  be  properly 
paid  from  the  appropriation  for  the  Life-Saving  Service. 

It  appears  from  the  papers  transmitted  by  you  that  on 
September  13,  1901,  about  half  past  1  p.  m.,  the  keeper  of 
the  station  received  a  telephone  message  that  "  a  boy  had  been 
drowned  a  short  time  before  while  surf  bathing  on  Phillips 
Beach,  and  requesting  him  to  recover  the  body."  Thereupon 
the  keeper  procured  a  team  from  Carahar  Brothers  Company 
to  transport  the  surfboat  and  crew  from  the  station  to  Phil- 
lips Beach,  a  distance  of  6i  miles. 

I  think  there  is  no  doubt  that  the  appropriation  for  the 
Life-Saving  Service,  1902,  which  contains  provisions  for 
*^ contingent  expenses,  including  freight,"  and  for  "all  other 
necessary  expenses  not  included  under  any  other  head  of  life- 
saving  stations,"  would  be  applicable  to  this  expense  if  it 
were  one  appropriate  to  the  Life-Saving  Service. 

It  is  provided  by  section  4242  of  the  Revised  Statutes 
that^ 

"  The  Secretary  of  the  Treasury  may  establish  such  stations 
on  the  coasts  of  Long  Island  and  New  Jersey,  for  affording 
aid  to  shipwrecked  vessels  thereon,  and  may  make  such  changes 
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in  the  location  of  the  existing  stations,  and  make  such  repairs 
and  furnish  such  appaiutus  and  supplies,  as  may,  in  his  judg- 
ment, be  best  adapted  to  the  preservation  of  life  and  propeily 
from  such  shipwrecked  vessels." 

It  is  also  provided  in  section  10  of  the  act  of  June  18,  1878 
{20  Stat.,  165)— 

"That  all  crews  and  volunteers  employed  under  authority 
of  this  act  who  may  be  present  at  a  wreck,  shall  be  required 
to  use  their  utmost  endeavors  to  save  life  and  properly  care 
for  the  bodies  of  such  as  may  perish."     *     *     » 

And  it  is  further  provided  in  the  appropriation  act  of  March 
3,  1891,  that— 

"Compensation  of  volunteers  at  life-saving  and  lifeboat 
stations  for  actual  and  deserving  service  rendered  upon  any 
occasion  of  disaster  or  in  any  effort  to  save  persons  from 
drowning."    *    *     * 

From  the  foregoing  provisions  it  appears  that  the  employ- 
ment of  regular  crews  of  surf  men  are  authorized  for  saving 
lives  imperiled  by  shipwreck  only.  I  am  therefore  of  opinion 
that  the  expense  incurred  for  the  purpose  described  herein 
was  not  authorized  and  that  the  bill  in  favor  of  Carahar 
Brothers  Company  can  not  be  properly  paid  from  the  appro- 
priation mentioned. 


PER  DIEM  IN  LIEU  OF  SUBSISTANCE  WHILE  TRAV- 
ELING ON  A  STEAMBOAT  ON  WHICH  MEALS 
ARE  FURNISHED. 

An  officer  or  employee  for  whom  the  law  provides  a  per  diem  in  lieu  of  sub- 
sistence while  traveling  on  public  business,  who  procures  transporta- 
tion on  a  steamboat  for  which  a  fare  for  the  trip  is  charged,  including 
meals  and  lodging,  but  from  which  no  deduction  is  made  if  meals  or 
lodging  is  not  taken,  is  entitled  to  the  per  diem  for  the  time  so  travel- 
ing. 

{Comptroller  Tracewdl  to  the  Secretary  of  the  Interior^  October 

^8,  1901.) 

By  your  referbnce  of  October  18,  1901,  I  am  in  receipt  of 
the  following  letter  from  the  Commissioner  of  Pensions: 

*'  I  have  the  honor  to  request  that  this  communication  be  for- 
warded to  the  honorable  the  Secretary  of  the  Treasury  for  an 
opinion  by  the  honorable  Comptroller  of  the  Treasury,  based 
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on  his  decision  of  May  2,  1900,  as  to  whether  Mr.  J.  S.  Pat- 
terson, a  special  examiner  of  this  Bureau,  is,  after  considera- 
tion of  the  circumstances  hereinafter  related,  entitled  to  per 
diem  in  lieu  of  subsistence  for  all  of  the  days  mentioned. 

"On  September  17,  1901,  Mr.  Patterson  purchased  a  ticket 
from  Johnsonville  to  Saltillo,  Tenn.,  via  steamer  City  of 
Clifton  of  St.  L.  &  T.  R.  P.  Co.,  the  fare  being  ^2.50  with  or 
without  meals  and  berth.  He  left  Johnsonville  at  5  p.  m.  on 
that  day,  and  arrived  at  Saltillo  September  18,  at  1  p.  m.,  hav- 
ing had  while  en  route  supper  and  berth  on  the  boat  on  the  first 
day,  and  breakfast  and  ainner  on  the  second  day. 

''Uix)n  completion  of  his  othcial  duties  at  Saltillo  he  pur- 
chased his  return  ticket  to  Johnsonville,  at  the  same  price  and 
on  the  same  boat,  which  left  Saltillo  at  noon,  September  19. 
On  that  day  the  meals  received  were  dinner  and  supper,  and  a 
berth  was  included.  He  reached  his  destination,  Johnsonville, 
at  2  p.  m.  on  September  20  and  on  that  day  was  furnished 
with  a  breakfast  and  dinner  on  the  steamer.  (See  his  letters 
herewith.) 

'•The  honorable  Comptroller,  in  his  .decision  of  May  2, 1900, 
states  that  'where  there  is  a  substitution  of  subsistence,  in 
order  to  deduct  therefor  from  the  per  diem  allowance  in  lieu 
of  subsistence,  a  trip  should  cover  at  least  one  day;  that  is, 
include  the  time  when  three  meals  are  ordinarily  partaken 
of  and  a  lodging  had.' 

''Each  of  the  trips  mentioned  occupied  parts  of  two  da3"s, 
but  on  no  one  of  these  days  did  the  examiner  have  three  meals 
and  a  lodging. 

'  In  view  of  the  foregoing  statements,  the  Bureau  desires 
to  know  whether,  under  the  decision  above  quoted,  any  of 
the  examiner's  per  diem  for  September  17,  18,  19,  or  20 
should  be  disallowed." 

You  request  my  decision  on  the  question  therein  stilted. 

The  travel  is  required  to  be  over  the  most  direct  and  expe- 
ditious route,  and  it  will  be  assumed  in  this  case  that  Patter- 
son properly  performed  the  journeys  by  steamboat. 

The  cost  of  transportation  by  steamboat  for  the  journeys 
mentioned  was  not  increased  to  the  United  States  by  reason 
of  the  meals  and  lodging  furnished  to  Patterson  by  the  steam- 
boat company.  One  charge  was  n^ade  for  ti'ansportation  by 
steamboat  for  the  journeys,  and  under  it  the  passenger  was 
entitled  to  meals  and  lodging,  the  cost  being  the  same  whether 
the  meals  were  taken  or  not. 

There  is  no  means  of  telling  what  portion  of  the  charge  was 
for  transportation  alone  or  what  was  for  meals  and  lodging. 

As  the  cost  of  transportation  to  the  United  States  was  not 
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increased  by  reason  of  the  meals  and  lodging  given  by  the 
t^teamboat,  no  reason  exists  for  disallowing  per  diems  in  lieu 
of  subsistence  while  thereon.  The  entire  cost  in  such  case 
must  be  classed  as  transportation,  and  when  so  considered  it 
does  not  affect  the  officer's  claim  for  per  diem  in  lieu  of  sub- 
sLstence,  whether  he  is  on  the  boat  one  or  many  days. 

If  a  passage  ticket  could  have  been  bought  for  less,  not 
including  meals,  it  would  have  been  the  duty  of  Pattereon  to 
have  procured  such  a  ticket  as  the  onl}'  proper  item  of  expense 
to  be  charged  to  the  United  States  for  transportation.  Where, 
however,  the  cost  of  transportation  to  the  Government  is 
neither  increased  nor  decreased  by  reason  of  meals  and  lodg- 
ing furnished  by  the  steamboat  company  to  its  passengers,  it 
can  not  be  said  that  the  Government,  by  procuring  such  trans- 
portation, has  furnished  subsistence  to  its  emploj-ees  as  a 
substitute  for  the  allowance  of  per  diem  in  lieu  thereof. 

You  are,  therefore,  advised  that  Mr.  Patterson  should  be 
allowed  a  per  diem  in  lieu  of  subsistence  for  each  of  the  days 
mentioned  on  your  communication,  notwithstanding  anything 
that  may  be  inferred  to  the  conti'ary  from  my  decision  of 
May  2,  1900,  MS.  Dec,  vol.  13,  p.  396. 


PAYMENT  OF  JUDGMENTS  IN  SUITS  INSTITUTED 
BY  CLAIMANTS. 

The  paymeDt  of  a  judgment  rendered  by  a  circuit  court  in  a  suit  against 
the  United  States  instituted  by  a  claimant,  is  payable  only  from  an 
appropriation  made  for  the  payment  of  private  claims. 

{^Comptroller  Tracewell  to  Capt.   W.    C,  Langjltt^  IT,  S.  A,^ 
Octohei'  28,  1901.) 

•  In  your  communication  of  the  11th  instant  you  present  a 
question  for  ray  decision,  as  follows: 

*'  I  have  the  honor  to  report  that  Mr.  Charles  J.  Erickson, 
contractor  for  the  erection  of  Grays  Harbor  Light  Station, 
SVashington,  brought  suit  against  the  United  States  in  the 
circuit  court  of  the  United  States  for  the  district  of  Washing- 
ton, northern  division,  on  account  of  his  contract,  and  ob- 
tained judgment  against  the  United  States  in  the  sum  of 
14,599.92  and  costs  in  the  sum  of  ^6.32. 
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"Under  date  of  June  15,  1901,  the  Light-House  Board 
authorized  me  to  take  the  proper  measures  to  make  final  set- 
tlement with  Mr.  Eriekson.  I  inclose  herewith  vouchei-s 
with  certified  copy  of  the  findings,  conclusions  of  law,  and 
judgment  of  the  court  in  the  case,  and  respectfully  ask  to  be 
informed  if  the  voucher  is  in  the  proper  form  and  if  it  can  be 
paid  from  the  appropriation  for  tne  erection  of  the  station." 

By  the  act  of  July  7,  1884  (23  Stat,  198),  an  appropriation 
of  $15,500  was  made  for  the  establishment  of  a  light  at  the 
entrance  of  Grays  Harbor,  Washington.  By  the  act  of 
March  3,  1893  (27  Stat.,  574),  an  appropriation  of  $20,000 
was  made,  in  addition  to  the  foregoing,  for  the  establishment 
of  a  fii"st-order  light  and  fog-signal  station  at  Grays  Harbor; 
and  by  the  act  of  March  2,  1895  (28  Stat.,  916),  an  appropria- 
tion of  $39,500  was  made  for  completing  this  station.  It  is 
understood  that  of  the  amounts  appropriated  for  this  object, 
a  suflScient  sum  to  pay  this  judgment  is  still  available.  In 
the  absence  of  prohibitive  legislation  I  should  see  no  reason 
to  doubt  the  applicability  of  these  appropriations  to  the  pay- 
ment of  the  judgment  described  by  you.  There  can  be  no 
question  that  they  would  have  been  applicable  to  the  payment 
of  the  amount  due  the  (contractor  for  the  erection  of  the 
buildings  of  the  light  station  had  no  suit  been  brought,  and 
it  might  be  said  that  the  suit  was  merely  a  means  of  deter- 
mining what  amount  was  due  the  contractor.  But  Congress 
has  apparently  provided  otherwise  by  the  following  legisla- 
tion. Formerly  suits  on  claims  against  the  United  States 
could  only  be  brought  in  the  Court  of  Claims,  and  the  follow- 
ing provisions  for  the  payment  of  judgments  of  that  court 
against  the  United  States  are  contained  in  the  Revised  Stat- 
utes. In  respect  to  judgments  on  claims  transmitted  to  that 
court  by  the  head  of  any  Executive  Department  or  upon  the 
certificate  of  an  auditor  or  comptroller,  section  1065  provides, 
that— 

''The  amount  of  any  final  judgment  or  decree  rendered  in 
favor  of  the  claimant,  in  any  case  transmitted  to  the  Court  of 
Claims  under  the  two  preceding  sections,  shall  be  paid  out  of 
any  specific  appropriation  applicable  to  the  case,  if  any  such 
there  be;  and  where  no  sucn  appropriation  exists,  the  judg- 
ment or  decree  shall  be  paid  in  the  same  manner  as  other 
judgments  of  the  said  court.-' 
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In  respect  to  cases  not  so  transmitted,  section  1089  provides 
that — 

"'In  all  cases  of  final  judgments  by  the  Court  of  Claims, 
or,  on  appeal,  by  the  Supreme  Court,  where  the  same  are 
affirmed  in  favor  of  the  claimant,  the  sum  due  thereby  shall 
be  paid  out  of  any  general  appropriation  made  by  law  for  the 
payment  and  satisfaction  of  private  claims,  on  presentation  to 
the  Secretary  of  the  Treasury  of  a  copy  of  said  judgment, 
certified  by  the  clerk  of  the  Court  of  Claims,  and  signed  by 
the  Chief  Justice,  or,  in  his  absence,  by  the  presiding  judge 
of  said  court." 

By  the  act  of  March  3,  1887  (24  Stat.,  505),  the  district  and 
circuit  courts  were  given  concurrent  jurisdiction  with  the 
Court  of  Claims  against  the  United  States  for  amounts  not 
exceeding  ceiiain  sums  specified  therein.  Section  11  of  this 
act  provides  as  follows: 

'•That  the  Attorney-General  shall  report  to  Congress,  and 
at  the  beginning  of  each  session  of  Congress,  the  suits  under 
this  act  in  which  a  final  judgment  or  decree  has  been  rendered 
giving  the  date  of  each,  and  a  statement  of  the  costs  taxed  in 
each  case." 

The  following  provision  is  also  contained  in  section  10: 

*'From  the  date  of  such  final  judgment  or  decree  interest 
shall  be  computed  thereon,  at  the  rate  of  four  per  centum  per 
annum,  until  the  time  when  an  appropriation  is  made  for  the 
payment  of  the  judgment  or  decree." 

These  provisions,  especially  when  read  in  connection  with 
the  provisions  in  section  1065  and  1089,  Revised  Statutes 
(supra)^  clearly  imply  that  judgments  of  the  district  and  cir- 
cuit courts  upon  claims  against  the  United  States  shall  only 
be  paid  from  appropriations  made  specifically  therefor.  (See 
also  Sweeney  v.   United  States^  5  Ct.  CI.,  290.) 

You  are  therefore  advised  that  you  are  not  authorized  to 
pay  the  judgment  referred  to  from  the  appropriations  for 
Grays  Harbor  light-station. 
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BAGGAGE  ALLOWANCE  BY  RAILROAD  COMPA- 
NIES FOR  SOLDIERS  RECEIVING  TRANSPORTA- 
TION. 

Where  in  the  transportation  \sy  a  railroad  company  of  a  lar;e  numl:)er  of 
eoldiera  the  weight  of  the  personal  baggage  of  each  soldier  is  not 
known,  it  will  be  assumed  to  be  the  w^eight  ascertained  by  the  War 
Department  to  be  the  usual  weight  carried  by  a  soldier  under  th^ 
particular  circumstances. 

(Comptroller  Tracewell  to  the  Secretary  of  TT^r,  October  SO^ 

1901.) 

1  am  in  receipt  of  \'our  letter  of  October  3,  llKJl,  as  follows; 

''1  have  the  honor  to  transmit  herewith,  together  with 
other  papers,  a  letter  from  Maj.  T.  E.  True,  depot  quarter- 
master, Washington,  D.  C,  submitting  an  account  in  favor 
of  the  Chesapeake  and  Ohio  Railway  Company,  amounting  to 
$2,897.75,  for  transportation  of  eighteen  carloads  of  impedi- 
menta from  Jersey  City,  N.  J.,  to  Ogden,  Utah,  which  accom- 
panied the  movement  of  the  Forty-sixth  United  States  Vol- 
unteers from  South  Fmmingham,  Mass.,  to  San  Francisco,  Cal. 

"It  appears  from  this  letter  that  the  depot  quartermaster 
has  deducted  free  allowance  of  loO  pounds  per  capita  for  1,31)4 
persons,  as  noted  on  the  bills  of  lading,  leaving  live  cars  of 
impedimenta  to  be  paid  for  at  carload  rate  of  $496.60  per  car, 
ana  that  settlement  on  this  basis  has  been  declined  by  the 
general  passenger  agent  of  said  railway  company,  he  claiming 
that  his  company  should  be  paid  for  tfie  transpoitation  of  aH 
impedimenta,  without  deduction  of  any  free  allowance,  and 
stating  that  the  property  transiK)rted  does  not  come  under  the 
head  of  'personal  baggage,"  according  to  the  decisions  of  the 
Comptroller  of  the  Treasury  on  the  subject. 

'"In  accordance  with  the  request  of  the  Acting  Quarter- 
master-General of  the  Arm\%  attention  is  invited  to  inclosed 
copy  of  decision  of  the  Second  Comptroller  of  Treasury,  dated 
December  12, 1893,  touching  the  matter  of  movementof  bag- 
gage of  troops,  and  the  matter  is  submitted  to  you  with 
request  for  decision  as  to  the  amount  that  the  Chesapeake  and 
Ohio  Railwav  Company  should  be  allowed  for  the  service 
rendered  in  tliis  case." 

The  answer  to  your  question  requires  me  to  determine 
under  the  circumstances  under  which  the  shipment  was  made 
what  deductions,  if  any,  should  be  made  on  acr;ount  of  free 
baggage  allowance. 
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One  thousand  three  hundred  and  sixty-four  persons  were 
trani?ported  as  passengers,  and  a  free  baggage  allowance  of 
iM  ix)unds  was  stipulated  for  each  passenger. 

The  impedimenta  and  personal  effects  of  the  men  were 
loaded  and  shipped  in  the  same  cars  and  the  Chesapeake  and 
Ohio  Railwa}'  Company  as  the  connecting  line  made  a  claim 
for  carload  rates  for  the  entire  amount  without  making  any 
deduction  on  account  of  free  allowance  for  pei*sonal  baggage 
of  the  men. 

No  effort  appears  to  have  been  made  b}'  the  carrier  when 
loading  the  cars  for  shipment  to  weigh  or  check  the  personal 
effei'ts  of  the  men,  and  it  does  not  appear  that  any  cars  were 
?et  apart  for  the  receipt  of  such  personal  effects,  but  the 
Government  property  of  the  command  and  the  personal 
effects  of  the  men  w^ere  all  loaded  together,  and  the  railroad 
(•onipany  now  claims  carload  rates  for  all  that  was  shipped 
and  cites  the  decision  of  Second  Comptroller  Mansur  of 
I)€tember  12,  1893  (MS.  Dec,  Second  Comp.,  Vol.  62,  p. 
:f*2),  in  support  of  this  contention. 
It  was  held  in  this  decision  that — 

^'Free  carriage  of  baggage  is  a  personal  privilege.  The 
Government  has  no  right  to  claim  exemptions  even  where 
goods  fall  within  the  company's  definition  of  baggage  on 
account  of  its  paj'ing  a  soldier's  *fare  unless  they  are  the 
proi)erty  of  that  particular  man.  By  paying  the  fare  of  one 
man  it  does  not  gain  the  privilege  of  having  150  pounds  of 
its  own  ffoods  or  those  of  some  other  man  carried  free. 

*"On  tne  occasion  of  a  change  of  station  of  troops  the  car- 
rier should  furnish  baggage  cars  for  transportation  of  the 
personal  effects  of  the  men,  not  exceeding  150  pounds  each. 
If  it  fails  to  do  so,  this  baggage  may  be  placed  in  freight  cars 
with  the  Government  property  pertaining  to  the  command 
and  no  charge  should  be  made  for  it." 

**The  Auditor's  finding  in  this  case  would  be  substantially 
correct  if  it  could  be  shown  that  the  articles  which  he  deducts 
were  the  property  of  the  soldiers  and  not  the  Government, 
and  that  not  more  than  150  pounds  belonged  to  any  one  per- 
son. As  it  is  not  now  practical  to  ascertain  whether  this  was 
the  case,  the  ordinary  freight  charges  should  be  allowed  and 
no  deductions  made.'" 

Prior  to  this.  Second  Comptroller  Gilkeson  had  decided  that: 

'•  Where  a  railroad  ticket  purchased  by  or  for  a  passenger, 
or  its  equivalent,  carries  with  it  the  right  or  privilege  of  hav- 
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ing  a  certain  number  of  pounds  of  baggage  transported  f lee 
of  charge,  the  purchaser  is  not  divested  oF  that  right  by  the 
fact  that  the  railroad  company  furnishing  the  passenger  and 
baggage  transportation,  and  accepting  the  ticket  or  its  equiva- 
lent, carries  tne  baggage  in  a  freignt  car,  with  or  without 
other  freight,  either  m  the  same  or  another  train."  (Digest 
Second  Comp.  Dec,  Vol.  3,  sec.  198.) 

No  very  definite  rule  seems  to  have  been  established  as  to 
what  shall  be  considered  as  the  personal  baggage  of  a  soldier 
and  entitled  to  transportation  free  within  the  limit  fixed  b^- 
the  ciirrier.  Where  a  large  number  of  troops  are  moved 
together,  as  in  this  case  in  changing  station,  experience  ha.s 
shown  that  it  is  not  practical  to  segregate  and  weigh  the  per- 
sonal baggage  of  each  soldier  or  to  otherwise  differentiate 
between  the  personal  baggage  of  the  men  and  the  other  kii- 
pedimenta  accompan3ing  the  troops.  These  circumstances 
make  the  rule  as  to  the  transportation  of  baggage  for  individ- 
uals as  stated  by  Second  Comptroller  Mansur  inapplicable. 
To  appl^'  this  rule  in  cases  of  the  kind  under  consideration 
would  practically  defeat  the  Government's  right  to  any  free 
baggage  allowance.  Neither  is  it  just  to  make  an  arbitrary 
deduction  of  so  many  pounds  under  all  circumstances,  as  seems 
to  be  contemplated  by  the  decision  of  Second  Comptroller 
Gilkeson.  (See  Digest  Second  Comp.  Dec,  vol.  3,  sec.  198^ 
above  cited.)  The  facts  should  Ije  taken  as  they  exist  in  each 
case  and  such  a  rule  applied  as  will  be  just  to  the  United 
States  and  the  carrier.  In  cases  of  the  kind  under  consider- 
ation, where  it  is  impracticable  to  tell  the  amount  of  pei-sonal 
baggage  that  is  carried  for  each  soldier,  a  more  reasonable 
rule  would  seem  to  be  to  require  the  War  Department  to 
ascertain  in  each  case  of  the  movement  of  large  bodies  of 
troops,  as  nearly  as  pmcticable,  the  avei*age  weight  of  the 
amount  of  personal  baggage  carried  for  each  person  trans- 
ported and  make  a  deduction  of  this  amount  for  each  person 
carried  from  the  total  weight  of  the  impedimenta  and  baggage 
carried.  The  reason  for  requiring  the  War  Department  to 
find  the  average  weight  of  personal  baggage  carried  for  each 
person  transported  is  because  the  knowledge  of  the  amount 
of  the  personal  effects  of  the  various  soldiers  transported  is 
more  particularly  within  the  control  of  the  War  Department, 
and  can  be  more  readily  ascei'tained  by  its  agencies  than  by 
the  carrier. 
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If  the  carriers  are  not  satisfied  with  this  rule,  they  have  it 
within  their  power  to  protect  themselves  b}'  furnishing  sepa- 
rate cars  for  the  persohal  baggage,  or  providing  other  means 
of  segregating  it  from  the  impedimenta  accompanying  the 
troops,  and  if  not  satisfied  that  it  is  pei*sonal  baggage,  they 
may  refuse  to  accept  and  transport  it  as  such  when  offered, 
i/fannibal  Railroad  y.  Swift,  12  Wall.,  262,  272.) 

The  x>ersonal  baggage  of  a  soldiei'  is  such  baggage  as  is 
commonly-  carried  b}'^  soldiers  similarly  situated,  and  not 
treated  as  regimental  or  company  impedimenta,  composed  of 
^ch  articles  as  he  might  carry  if  traveling  alone.  Applying 
this  rule  it  does  not  seem  that  it  would  be  difficult  to  ascer- 
tain the  average  weight  of  the  personal  baggage  transported 
for  each  pei*8on  with  the  troops  in  this  case  or  others  of  a  like 
natui^. 

I  have  therefore  to  inform  you  that  where  the  personal 
baggage  of  the  troops  and  impedimenta  have  been  placed  to- 
gether in  the  same  cars  on  the  occasion  of  changing  stations, 
and  no  specific  absolute  allowance  in  weight  for  each  person 
carried  has  been  agreed  upon  in  advance,  the  free  baggage 
allowance  should  be  made  by  detei*mining  the  avei*age  weight 
of  the  personal  baggage  carried  for  each  person  transported 
and  multiplying  it  by  the  number  of  persons  carried  hs  pas- 
sengers. The  f  i-ee  allowance,  of  course,  can  not  exceed  the 
number  of  pounds  fixed  by  the  carrier  for  each  passenger, 
hat  it  may  be  less. 

The  amount  that  you  should  pay  on  this  claim  should  there- 
fore be  asceiiained  by  deducting  1,364  times  the  weight  of  the 
avera^  amount  of  personal  baggage  carried  for  each  soldier, 
to  be  determined  by  3'ou,  from  the  total  weight  of  the  impedi- 
menta  in- the  cars  in  which  such  baggage  was  carried. 
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ON  DUTY  WITHOUT  TROOPS. 

Under  the  provision  in  the  act  of  March  2, 1901,  authorizing  the  Secretary 
of  War  to  determine  what  shall  constitute  travel  and  duty  without 
troops,  the  subsequent  determination  by  the  Secretary  of  War  that 
recruiting  officers  at  city  stations  are  to  be  regarded  as  on  duty  with- 
out troops  fixes  the  duty  status  of  such  from  the  date  of  the  act. 

{Decisimi  hy  Assistcmt  Comptroller  Mitchell^  Octiiber  31^  1901.) 

Harry  Desmond  appealed,  October  11, 1901,  from  the  action 
of  the  Auditor  for  the  Navy  Department  in  settlement  dated 
July  24,  1901. 

He  claimed  commutation  of  quarters  from  March  3  to  April 
26,  1901,  while  on  recruiting  service  at  Buffalo,  N.  Y.,  as 
warrant  machinist,  United  States  Navy. 

The  Auditor  allowed  the  sum  of  $20.80  commutation  of 
quarters — 

''from  April  1,  1901,  da^e  of  the  Secretary's  order  detemiin- 
ing  what  shall  constitute  dutv  without  troops,  to  April  26, 
1901." 

Claimant  contends  that  as  the  act  of  March  3,  1901,  allow- 
ing commutation  of  quarters  to  warrant  machinists  took  effect 
immediately  he  is  entitled  to  commutation  from  that  date. 

The  act  of  March  3,  1901  (31  Stat.,  1107),  provides  for— 

"commutation  of  quarters  for  officers  on  shore  not  occupy^- 
ing  public  quarters  including  *  *  *  warrant  machinists 
*  *  *  who  shall  hereafter  receive  the  same  commutation 
for  quarters  as  second  lieutenants  of  the  ilarine  Corps.'' 

Marine  officers,  and  consequently  warrant  machinists  under 
the  above  law,  are  entitled  to*  commutation  of  quarters  only 
when  serving  without  troops.     It  has  been  held  that-:— 

'^An  officer  who  is  on  duty  with  one  or  more  enlisted  men, 
or  who  travels  on  duty,  under  orders,  with  one  or  more 
enlisted  men,  is  on  duty  or  traveling  with  troops  and  is  there- 
fore not  entitled  to  commutation  of  quarters  or  mileage  under 
existing  laws.'"     (7  Comp.  Dec,  164.) 

It  appears  from  the  evidence  that  during  the  period  in 
question  two  officers  and  two  enlisted  men  constituted  the 
recruiting  party  at  Buffalo, 

The  act  of  March  2,  1901  (31  Stat.,  901),  provides  that— 

^'The  Secretary  of  War  may  determine  what  shall  consti- 
tute travel  and  duty  ^without  troops'  within  the  meaning  of 
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the  laws  governing  the  payment  of  mileage  and  commutation 
of  quarters  to  officers  of  the  Army." 

In  accordance  with  the  provisions  of  the  act,  the  Secretary 
of  War,  in  General  Orders,  No.  43,  dated  April  1,  1901,  pro- 
mulgated his  decision  that — 

•'Officers  on  duty  in  cities  and  other  places  where  public 

anarters  are  not  furnished,  ])ut  where  enlisted  men  are  on 
uty  onlj'  as  guards,  orderlies,  clerks,  and  messengers,  and 
recruiting  officers  at  city  stations,  are  regarded  as  oeing  on 
duty  without  troops  within  the  meaning  of  the  laws  and 
regulations." 

The  act  of  March  2,  1901,  mcpra^  gave  to  the  Secretary  of 
War  from  and  after  the  date  of  the  act  the  power  to  deter- 
mine what  shall  constitute  travel  on  duty  without  troops 
within  the  meaning  of  the  laws  governing  the  payment  of 
mileage  and  commutation  of  quarters  to  officers  of  the  Army, 
and  his  decision  as  to  what  class  or  kind  of  service  shall  con- 
stitute service  without  troops  is  an  authoritative  declaration 
of  the  law  and  binding  upon  the  accounting  officers. 

The  action  of  the  Auditor  in  effect  disallowing  the  claim 
for  commutation  of  quarters  from  March  3  to  April  1,  1901, 
i#  reversed,  and  the  same  will  now  be  allowed. 


LIABILITY  OF  THE  SURETIES  ON  THE  BOND  OF 
A  QUARTERMASTER  FOR  DEFAULT  AS  ACTING 
CHIEF  COMMISSARY. 

The  sureties  on  the  bond  of  a  quartermaster  of  the  Army  are  not  liable 

for  his  default  in  safely  keeping  and  disbursing  money  advanced  to 

him  as  acting  chief  commi8sar\\ 
The  determination  of  the  expediency  of  issuing  a  warrant  to  an  acting 

chief  commissary  who  has  not  given  bond  is  within  the  discretion  of 

the  Secretary  of  the  Treasury. 

{Campt roller   Tracewdl  to  the    Secretary  of  the    Treasury^ 
November  4,  1901.) 

Li  your  communication  of  the  22d  ultimo  you  present  the 
following  question  for  my  opinion: 

"*  War  requisition  No.  9925,  October  22,  1901,  advancing 
115,000  ijubttjistence  funds  to  Major  George  E.  Pond,  quarter- 
master, acting  chief  commissary,  Department  of  Dakota,  St. 
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Paul,  Minnesota,  is  respectfully  referred  herewith  for  your 
opinion  on  the  following  points: 

''  First.  Major  Pond  is  not  bonded  as  a  commissary,  but  he 
ffave  a  bond  for  $20,000,  approved  March  23,  1901,  for  the 
faithful  performance  of  his  auties  as  a  quartermaster.  Is  that 
bond,  which  is  on  file  in  this  office,  sufficient  to  cover  advances 
made  to  him  as  acting  chief  commissar3"  ? 

"Second.  If  not,  can  a  warrant  properly  be  issued  on  the 
accompanying  requisition  ?'' 

A  similar  question  was  considered  in  7  Comp.  Dec,  136.  In 
that  case  (p.  141)  I  said: 

'  I  am  clearly  of  opinion  that  the  action  of  an  auditor,  pur- 
suant to  the  foregoing  provisions,  either  in  approving  or  not 
approving  a  requisition  for  the  advance  of  money,  is  not  sub- 
ject to  review  by  the  Comptroller  of  the  Treasury.  (1  Comp. 
bee.,  409.)  There  is  no  express  pix) vision  for  such  review, 
and  I  think  such  authority  is  not  implied  by  the  provision 
that  all  warrants  for  the  advance  of  money  shall  be  accom- 
panied by  the  requisition  for  such  advance,  because  the 
Comptroller  is  require^  to  countersign  such  warrants. 

"  Whether  the  provision  which  requires  the  Comptroller  of 
the  Treasury  to  countersign  all  warrants  '  when  authorized  by 
law  and  signed  by  the  Secretary  of  the  Treasury,'  authorizes 
the  Comptroller  to  determine  whether  the  bond  of  the  officer 
to  whom  the  money  is  to  be  advanced  is  sufficient  to  render 
the  sureties  thereon  responsible  to  the  United  States  for  the 
proper  disposition  of  such  money  is  a  question  which  it  is  not 
necessary  to  decide  at  the  present  time.  No  such  warrant  has 
been  presented  in  this  case,  and  until  the  requisition  has  been 
honored  and  the  warrant  for  such  an  advance  of  money  has 
been  signed  by  the  Secretary  of  the  Treasurv,  that  question 
can  not  be  properly  presented  to  me  for  decision. 

''I  observe  tnat  yoa  refer  this  case  to  me  for  my  'opinion' 
upon  the  questions  submitted,  but  I  do  not  feel  justified  in 
rendering  an  opinion  in  a  case  of  which  I  have  no  jurisdiction, 
and  such  an  opinion,  if  rendered,  would  have  no  force." 

In  that  case  the  requisition  had  not  been  approved  by  the 
Auditor;  in  the  present  case  the  requisition  has  been  approved. 
Moreover,  in  your  second  question,  you  ask  if  a  warrant  can 
be  properly  issued  for  an  advance  of  money  to  Major  Pond 
under  his  bond  as  quartermaster  for  money  appropriated  for 
subsistence  of  the  Army,  to  be  disbursed  by  him  as  acting 
chief  commissary.  It  thus  appears  that  you  contemplate  issu- 
ing a  warrant  therefor.  Section  11  of  the  act  of  July  31, 1894 
(28  Stat.,  209),  contains  the  following  provision: 
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'*A11  warrants,  wh^i  authorized  hy  law  and  signed  by  the 
Secretary  of  the  Treasury,  shall  be  countersigned  by  the 
Comptroller  of  the  Treasury."    *     *    * 

Although  no  warrant  has  yet  been  signed  by  the  Secretar}' 
of  the  Treasuiy  in  this  case,  and  therefore,  strictly,  1  am  not 
authorized  to  decide  whether  such  warrant  is  authorized  by 
law,  yet,  as  by  signing  the  warrant,  the  issue  of  which  j^ou 
have  in  contemplation,  the  question  would  come  before  me  for 
decision,  I  think  I  may  now  properly  advise  you  what  in  my 
opinion  my  action  in  such  case  would  be. 

In  considering  the  liability  of  the  sureties  on  a  bond  of  a 
collector  of  internal  I'evenue  under  statutes  passed  after  the 
giving  of  the  bond  which  enlarged  the  duties  of  the  collector, 
Mr.  Justice  Story,  in  United  States  v.  Kirhpatrick  (9  Wheat., 
732),  said: 

''The  liability  of  the  sureties  was  strictly  confined  to  the 
duties  and  obligations  created  by  the  acts  passed  antecedent 
to  the  date  of  the  bond.  There  is  nothing  in  the  original  act, 
under  which  the  appointment  was  made,  which  contemplates 
a  permanent  and  continuing  liability  for  all  duties  under  all 
laws  which  might  be  subsequentlj"  passed."     *    *    * 

In  Gaussen  v.  United  States  (97  U.  S.,  691)  the  Supreme 
Court  said: 

*'  It  is  doubtless  true  that  neither  the  surety  nor  his  princi- 
pal is  re8ix)nsible,  by  virtue  of  the  bond,  for  money  which  the 
collector  received,  not  as  collector, — monev  whicn  his  office 
did  not  require  him  to  receive  or  disburse."    *    *    * 

In  the  case  of  United  States  v.  Adavis  (24  Fed.  Rep.,  348), 
a  collector  of  customs  for  the  district  of  Oregon  was  directed 
by  the  Secretary  of  the  Treasury  to  deposit  a  sum  of  money 
collected  by  him  with  the  assistant  treasurer  at  San  Francisco. 
In  obedience  to  his  instructions  he  placed  the  money  in  his 
trunk,  which  was  the  best  receptacle  therefor  that  he  was  able 
to  provide,  and  sailed  therewith  on  a  steamship  for  San  Fran- 
cisco. But,  although  he  watched  and  guarded  his  trunk  care- 
fully during  the  voyage,  a  large  portion  of  the  money  wa^s 
stolep  therefrom  by  some  of  the  serv^ants  employed  on  the 
vejjsel  during  his  temporary  absence  from  the  room  in  which 
bis  trunk  was  kept,  and  ''without  any  fault,  negligence,  or 
carelessness  on  his  part."  Suit  was  brought  on  the  bond  to 
recover  the  amount  of  money  so  lost,  the  bond  being  condi- 
tioned upon  the  faithful  execution  and  discharge  by  the  col- 
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lector  of  all  the  duties  of  his  office  according  to  law.     In  the 
opinion  in  this  case  the  court  said: 

''It  may  be  and  probabU^  is  the  duty  of  a  collector,  under 
this  section,  to  transfer  the  public  money  in  his  possession, 
when  so  ordered,  by  depositinpf  the  same  with  a  depositary  in 
the  town  or  place  where  his  office  is  situated,  or  its  immedi- 
ate vicinity,  and  that  his  sureties  are  liable  for  any  loss  that 
may  occur  while  he  is  so  engaged,  from  either  a  larceny  or 
robbery.  To  safely  keep  the  public  monej'  under  these  cir- 
cumstances may  he  a  part  of  the  collector's  dut}'  to  faithfully 
'transfer'  the  same  when  required,  and  if  so,  the  undertak- 
ing of  the  sureties  makes  them  responsible  for  its  faithful 
performance.  But  I  doubt  very  much  whether  the  duty  of  a 
collector 'to  transfer' public  money  in  his  possession, 'when 
required,  includes  the  carrying  or  transportation  of  such 
money  to  any  point  beyond  the  vicinity  of  the  custom-house, 
even  in  his  own  district,  as  from  Astoria  to  Portland.  The 
transfer  and  transportation  of  money^  from  hand  to  hand  and 
place  to  place  are  business  transactions,  and  parties  who  under- 
take for  a  collector  as  sureties  expect,  and  have  a  right  to 
exjject,  that  when  the  Government  engages  in  any  such  trans- 
action with  reference  to  the  money  in  the  possession  of  their 
principal,  it  will  do  so  in  a  business  way  and  according  to 
business  methods." 

The  court  was  also  of  opinion  that  business  methods  required 
that  the  money  so  ti-ansferred  should  have  been  transmitted  by- 
express.     In  declaring  the  law  the  court  said: 

''The  law  is  well  established  that  the  liability  of  a  surety  is 
strlcti  juris,  and  therefore  he  is  not  to  be  held  responsible  for 
the  conduct  of  his  principal  beyond  the  scope  of  his  under- 
taking, reasonably  construed.  But  the  rights  and  interests 
of  the  public,  to  whom  the  surety  has  voluntarily  become 
bound  for  the  conduct  of  his  principal,  are  not  to  be  over- 
looked in  the  consideration  of  the  matter.  *  *  *  Yet 
there  is  nothing  in  the  nature  or  purpose  of  this  undertaking 
that  should  mate  him  liable  bevond  the  fair  and  reasonable 
construction  of  its  terms  and  tlie  provisions  of  law  relating 
thereto,  considered  in  the  light  of^  the  surrounding  circum- 
stances and  with  reference  to  the  object  of  the  transaction. 
*  *  *  Nor  do  the  words  of  the  statute  (sec.  3639,  Rev. 
Stat.)  to  the  effect  that  the  collector  shall  *do  and  perform  all 
other  duties  as  fiscal  agent  of  the  Government'  prescribed  by 
law,  include  the  duty  of  acting  as  agent  for  the  transporta- 
tion of  this  money  without  some  law  imposing  such  duty  on 
him,  or  authorizing  the  Secretary  to  do  so  in  his  discretion.'' 

In  the  case  at  bar  the  court  held  that  the  collector  was  not 
liable  on  his  bond  as  collector,  if  at  all;  that  in  carrying  the 
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monej^  to  San  Francisco  he  was  not  acting  as  collector,  but  as 

an  agent  of  the  Department,  for  which  his  bond  was  not  liable. 

Section  1191  of  the  Revised  Statutes  provides  as  follows: 

'•All  officers  of  the  Quartermaster's,  Subsistence,  and  Pa}'^ 
departments  *  *  *  shall,  before  entering  upon  the  duties 
of  their  respective  offices,  give  good  and  sufficient  bonds  to 
the  United  States,  in  such  sums  as  the  Secretary  of  War  may 
direct,  faithfully  to  account  for  all  public  moneys  and  prop- 
erty which  they  may  receive."    *    *    * 

The  duties  of  quartermasters  are  prescribed  by  section  1133 
of  the  Revised  Statutes  as  follows: 

*^*It  shall  be  the  duty  of  the  officers  of  the  Quartermaster's 
Department,  under  the  direction  of  the  Secretary  of  War,  to 
purchase  and  distribute  to  the  Army  all  military  stores  and 
supplies  requisite  for  its  use,  which  other  corps  are  not 
directed  by  law  to  provide;  to  furnish  means  of  transportation 
for  the  Army,  its  military  stores  and  supplies,  and  to  provide 
for  and  pay  all  incidental  expenses  of  the  military  service 
which  other  corps  are  not  directed  to  provide  for  and  pay." 

A  chief  conmiissarj'  is  an  officer  of  the  Subsistence  Depart- 
ment. The  duties  of  officers  of  this  Department  are  prescribed 
by  section  1141  of  the  Revised  Statutes  as  follows: 

^•It  shall  be  the  duty  of  the  officers  of  the  Subsistence 
Department,  under  the  direction  of  the  Secretary  of  War,  to 
purchase  and  issue  to  the  Araiy  such  supplies  as  enter  into  ' 
the  composition  of  the  ration." 

The  duties  of  officers  of  the  Subsistence  Department  are 
thus  clearly  distinct  and  excepted  from  the  duties  of  officers 
of  the  Quartermaster's  Department.  Major  Pond  being 
designated  as  acting  chief  commissary,  it  is  understood  that 
he  has  been  directed  by  the  Secretary  of  War  to  perform  the 
duties  of  that  office,  but  that  he  has  not  been  appointed  chief 
commissary,  otherwise  he  would  be  required  to  give  an  addi- 
tional bond  as  such  officer.  It  might  be  said  that,  having 
been  so  directed,  he  is  to  perform  the  duties  of  chief  commis- 
i»ry  as  quartermaster,  and  that  his  bond  as  quartermaster  is 
liable  for  any  default  therein.     But  I  do  not  think  so. 

In  United  States  v.  Singe?*  (15  Wall.,  122),  the  Supreme 
Court  said: 

"The  official  bond  of  parties  undoubtedly  covers  not  merely 
duties  imposed  by  existing  law,  but  duties  belon^ng  to,  and 
naturally  connected  with,  their  office  or  business  imposed  by 
24941— Vol.  8 18 
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subsequent  law.  But  the  new  duties  should  have  some  rela- 
tion to  or  connection  with  such  office  or  business,  and  not  dis- 
connected from  and  foreign  to  both." 

And  in  United  States  v.  Cheeaeman  (3  Sawy.,  431),  the  court, 
in  considering  the  provision  of  the  statute  under  consideration 
therein,  said: 

"We  think  these  words  only  intended  to  include  such  duties 
as  naturally  and  ordinarily  belong  to  the  particular  officer 
giving  the  bond,  or  have  some  obvious  relation  to  such  duties, 
and  such  as  the  sureties  acquainted  with  the  duties  of  the 
various  public  officers,  as  usually  devolved  upon  them  by  law, 
might  reasonably  be  expected  to  contemplate  at  the  time  of 
executing  the  bond,  as  likely  to  be  imposed  upon  their  prin- 
cipal in  case  the  exigencies  of  the  Government  should  require 
it,  and  not  those  duties  which  are  usually  imposed  upon,  and 
more  appropriately  belong  to,  an  entirely  different  class  of 
officers." 

The  last  two  cases  were  both  considered  in  United  States  v. 
Adavis^  supra^  and  notwithstanding  that  the  statute  applica- 
ble to  that  case  provided  that  the  collector  should  '•perform 
all  other  duties  as  fiscal  agent  of  the  Government"  prescribed 
by  law,  the  court  held  that  the  transportation  of  money  to  a 
distant  place  for  deposit  was  not  a  duty  connected  with  his 
office.  In  view  of  these  decisions,  and  of  the  statutes  pre- 
scribing the  duties  of  officers  of  the  Quartermaster's  and  Sub- 
sistence Departments,  respectively,  I  am  of  opinion  that  the 
duties  of  chief  commissary  are  distinct  from  those  of  quarter- 
master, and  that  therefore  the  sureties  on  the  bond  of  Major 
Pond  as  quartermaster  would  not  be  liable  for  any  default  by 
him  in  safely  keeping  or  lawfully  disbursing  money  advanced 
to  him*  from  the  appropriation  for  subsistence  of  the  Army. 
I  therefore  reply  to  your  first  question  in  the  negative. 

You  also  ask  if  a  warrant  can  properly  be  issued  on  the 
requisition  of  Major  Pond  as  acting  chief  commissary  for  the 
advance  of  mone}"  from  the  appropriation  named.  1  am  not 
aware  of  any  law  which  prohibits  an  advance  of  money  in  this 
case.  I  have  therefore  to  advise  you  that  the  question  of  the 
propriety  or  expediency  of  issuing  the  warrant  for  such 
advance  is  one  within  your  own  discretion. 
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SUPPLIES    FOR  THE   NEOSTYLE   CLASSIFIED   AS 

STATIONERY. 

The  term  "stationery"  is  ordinarily  applied  to  articles  and  materials  used 
in  writing,  or  in  connection  therewith,  and  suppliee  for  the  neostyle 
may  be  properly  so  classified. 

(Comptroller  Tracewell  to  the  Postmaster- General^  Novemher 

k,  1901.) 

In  your  communication  of  October  28,  1901,  you  present 
the  following  question  for  my  decision: 

'•Within  the  last  few  3'ears  the  neostyle  machine  has  come 
into  general  use.  Supplies,  are  called  for  in  this  connection 
by  postmasters  and  otners  in  the  postal  service  for  printing 
purposes  and  include  waxed  paper  for  matrices,  varnish, 
brushes,  and  a  compound  similar  to  printing  ink.  This  ma- 
chine is  like  a  printing  press  in  its  capacity  of  reproducing 
large  numbers  of  typewritten  letters,  circulars,  etc. 

''1  would  thank  you  to  inform  me  whether  the  supplies 
above  mentioned  may  be  properly  classed  as  stationer}^  and 
paid  for  under  the  act  makmg  appropriation  for  this  item  for 
the  fiscal  year  ending  June  30th,  1901,  which  reads  as  follows: 

^•►i  *  *  *  Yov  stationery  for  postal  service,  seventy 
thousand  dollars. ' " 

The  act  of  March  3,  1901,  making  appropriations  for  the 
Post-Office  Department  (31  Stat.,  1103),  contains  among  others 
the  following  particular  appropriations: 

1.  *'For  necessarv  miscellaneous  and  incidental  items  di- 
rectly connected  with  first  and  second-class  post-oflSces,  includ- 
ing furniture,  cleaning,  and  all  other  matters  not  specifically 
provided  for  in  other  appropriations,  two  hundred  and  fifty 
thousand  dollars. '^ 

2.  ''Supply  division:  For  stationery  for  postal  service, 
seventy  thousand  dollars." 

If  the  su]^Iies  described  by  you  are  for  the  use  of  first  or 
second  class  post-offices,  either  one  or  the  other  of  the  fore- 
going appropriations  appears  to  be  applicable  thereto.  If 
the  supplies  should  be  classified  as  miscellaneous  items,  the 
first  is  alone  applicable;  if  they  should  be  classified  as  station- 
ery, the  second  is  alone  applicable. 

The  boundary  line  between  articles  which  are  properly 
classifiable  as  stationery  and  other  similar  articles  which  are 
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more  properly  classifiable  as  miscellaneous  items  is  indefinite 
and  may  vary  under  different  circumstances.  The  term  "  sta- 
tionery" is  ordinarily  applied  not  only  to  articles  and  mate- 
rials used  in  writing  but  also  to  many  articles  used  incidentally 
in  connection  therewith.  It  has  also  been  extended  to  articles 
and  materials  used  in  connection  with  typewriters  and  the 
mimeograph.  I  undei'stand  that  the  neostyle  machine  is  of  a 
similar  nature  to  the  mimeograph  and  is  used  for  the  repro- 
duction of  typewritten  letters,  etc.  While,  therefore,  the 
question  whether  the  supplies  referred  to  should  be  classified 
as  stationery  is  not  free  from  doubt,  I  think  they  may  be 
properly  so  classified.  I  am  of  opinion,  therefore,  that  this 
classification  may  be  adopted  for  the  purpose  of  determining 
the  applicability  of  the  one  or  the  other  of  these  appropria- 
tions, and  that,  adopting  this  classification,  the  appropriation 
for  stationery  for  the  postal  service  is  exclusively  applicable 
thereto. 


SERVING  A  SUBPCENA  ISSUED  BY  A  UNITED 
STATES  COMMISSIONER. 

The  serving  of  a  subpoena  issued  by  a  United  States  commissioner  for  a  witness 
residing  outside  of  the  district  of  the  commissioner  is  not  authorized 
by  law,  and  a  deputy  marshal  is  not  entitled  to  compensation  or  mileage 
for  such  service. 

{^Comptroller  TraceiceU  to  United  States  Marshal  S,  Brown 
Allen,  November  8^  1901.) 

I  have  received  your  letter  of  the  5th  ultimo  inclosing 
voucher  of  Deputy  ShuflBiebarger  and  requesting  a  decision  on 
the  question  therein  submitted. 

"The  facts  are  as  follows: 

"Samuel  Mabe,  the  defendant  in  the  case,  was  arrested  on 
the  25th  of  September,  1901,  and  committed  temporarily  to 
jail  to  await  the  summoning  of  witnesses  in  the  case. 

"The  commissioner,  H.  O.  Ballou,  at  Jonesville,  where  the 
trial  was  had,  issued  his  subpoena  in  the  usual  form  addressed  to 
the  marshal,  or  his  deputy,  for  John  Bowman,  who  was  in 
Middlesborough,  Bell  County,  Kentucky,  across  the  line  from 
Lee  County. 

"Deputy  Shufflebarger  made  the  travel  there  and  executed 
the  subpoena  on  Bowman,  and  has  presented  the  inclosed 
account. 


Digitized  by  CjOOQ IC 


SERVING    A    SUBP(ENA.  277 

*'I  desire  you  to  pass  upon  the  question  as  to  whether  a  sub- 
poena for  a  witness  in  a  criminal  case,  such  as  this  was  (R.  L. 
>V.  L.),  issued  by  a  United  States  commissioner  in  one  State 
can  run  legally  into  another,  and  whether  if  I  shall  pay  the 
inclosed  account  I  will  be  allowed  credit  therefor  in  my 
accounts  as  U.  S.  marshal." 

Section  876,  Revised  Statutes,  under  which  the  claim  is  made 
by  the  deputy  marshal  for  fees  in  the  service  of  the  subpoena 
in  question  is  as  follows: 

*' Subpoenas  for  witnesses  who  are  required  to  attend  a  cour^t 
of  the  United  States^  in  any  district,  may  run  into  any  other 
district,"  etc. 

It  is  now  well  settled  that  a  United  States  commissioner  is 
not  a  court  of  the  United  States  within  the  meaning  of  said 
:*ection  and  that — 

'* preliminary  examination  before  him  (such  commissioner)  is 
not  a  proceeding  in  the  court  which  appointed  him  or  in  (my 
court  of  the  United  States.'*^  (See  Toady.  United  States^  158, 
U.  S.,  283.) 

It  seems  to  me  that  this  proposition  is  the  keynote  to  the 
situation  in  the  case  submitted  by  you,  and  upon  reflection  and 
with  the  aid  of  the  light  that  has  been  thrown  on  the  ques- 
tion involved,  derived  from  various  decisions  of  the  courts 
and  of  this  oflSce,  and  an  expression  of  the  views  of  the 
Attorney -General,  I  am  of  the  opinion  that  section  876, 
Revised  Statutes,  is  not  applicable  to  a  subpoena  issued  by  a 
United  States  commissioner  and  that  a  deputy  marshal  is  not 
entitled  to  a  fee  for  the  service  of  the  same  when  made  outside 
of  the  district  of  the  commissioner  issuing  it,  nor  to  mileage 
made  in  the  service  of  such  subpoena  on  a  witness  outside  of 
such  district,  and  that  there  is  no  statute  authorizing  such 
vubpcena  to  be  served  outside  of  the  district  for  which  the 
commissioner  was  appointed. 

You  are  therefore  not  authorized  to  pay  any  portion  of  the 
accounts  submitted,  to  said  deputy. 
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BOAKD     OF     AN     INTERNAL-REVENUE    GACGER 
DURING  SICKNESS  WHILE  TRAVELING. 

Detention  by  sickness  of  an  internal-revenue  ganger  while  traveling  is  not 
an  incident  of  the  travel  performed  by  him,  and  he  is  not  entitled  to 
reimbursement  for  board  while  so  detained. 

{Decision  hy  ComjdroU^r  Tracencell^  November  P,  1901.) 

The  Auditor  for  the  Treasury  Department  by  settlement 
No.  45241,  dated  October  25,  1901,  of  the  account  of  D.  N. 
Comingore,  collector  of  internal  revenue  and  disbursing  agent 
for  the  sixth  district  of  Kentucky,  for  disbursements  on  account 
of  salaries  and  expenses  of  agents,  etc.,  1901,  from  April  1  to 
June  30,  1901,  disallowed  $22  paid  to  H.  C.  Shane,  an 
internal  revenue  gauger,  for  eleven  days'  board  while  sick. 
The  collector  has  applied  for  a  revision  of  his  account  as  to 
this  item. 

The  collector  in  support  of  his  claim  transmitted  to  the 
Auditor  a  letter  from  the  Deputy  Commissioner  of  Internal 
Revenue,  dated  June  15,  1901,  in  which  he  says: 

''  Mr.  Shane  was  transferred  by  the  Commissioner  from 
your  district,  where  he  resided,  to  duty  in  the  5th  district  of 
Illinois,  and  under  the  assignment  he  was  to  receive  the  maxi- 
mum rate  of  fees  and  his  necessary  trnveling  expenses  and 
lx)ard  not  to  exceed  $2  per  day.  Copies  of  the  letters  of 
assignment  (there  are  two)  are  filed  with  the  account. 

"'When  the  account  was  examined  in  this  office  attention 
was  given  to  payment  of  board  when  the  gauger  was  sick,  and 
it  was  adjudged,  considering  that  he  was  away  from  home  and 
sent  by  the  Commissioner  to  perform  duty  in  a  distant  State, 
where  he  was  overtaken  by  sicJkness,  and  in  the  absence  of  any 
evidence  that  he  was  able  to  attend  to  his  duties  during  the 
two  days  for  which  the  board  was  paid,  the  charge  was  just 
and  reasonable,  and  that  it  was  covered  by  the  terms  of  his 
assignment. 

*'As  to  the  authority  for  the  payment  in  this  case,  it  is 
included  in  the  general  provision  of  law  which  confers  upon 
the  Commissioner  of  Internal  Revenue  the  authority  to  pre- 
scribe the  fees  and  the  expenses  to  be  allowed  and  paia  to 
gauge rs;  and  as  to  the  latter  it  necessarily  is  discretionary 
with  him  what  items  of  expenses  are  just  and  proper. 

'•^This  is  clearly  recognized  in  the  last  paragraph  of  the 
instructions  on  page  8  of  the  Ganger's  Manual,  m  which  it  is 
stated  that  the  Commissioner  '  reserves  to  himself  the  right 
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after  a  gauger  has  rendered  his  account  to  decide  what  fees 
are  to  be  paid  and  what  expenses  allowed,  whenever  special 
decision  is,  in  his  judgment,  just  and  expedient.'" 

Section  3163  of  the  Revised  Statutes,  as  amended  by  the  act 
of  March  1,  1879  (20  Stat,  328),  contains  the  following  pro- 
riiiions: 

**The  Commissioner  may  also  transfer  an  inspector,  gauger, 
or  storekeeper  and  gauger,  from  one  distillery  dt  other  place 
of  duty,  or  from  one  collection  district  to  another." 

Section  3157,  Revised  Statutes,  provides  as  follows: 

"Gaugers  shall  be  entitled  to  leceive  such  fees,  to  be  deter- 
mined by  the  quantity  gauged,  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue;  and  said  fees,  together 
with  their  actual  and  necessary  traveling  expenses,  shall  be 
verified  by  their  oaths,  and  shall  be  paid  by  the  United  States 
monthly." 

The  act  of  August  15,  1876  (19  Stat,  152),  contains  the  fol- 
lowing provision: 

*'And  said  gangers  *  *  *  shall  only  receive  compensa- 
tion when  rendering  actual  service." 

Sections  63  and  65  of  the  act  of  August  27,  1894  (28  Stat., 
567),  provide  as  follows: 

"Sec.  63.  That  storekeepers,  and  storekeepers  and  gangers, 
when  transferred  from  one  distillery  to  anotner,  either  in  the 
saune  district  or  in  different  districts,  shall  receive  compensa- 
tion not  exceeding  four  dollars  per  daj-  during  the  time  neces- 
sarily occupied  in  traveling  from  one  distillery  to  the  other, 
together  with  actual  and  necessary  traveling  expenses." 

•'Sec.  65.  That  internal-revenue  gangers  may  be  assigned 
to  duty  at  distilleries,  rectifying  houses,  or  wherever  gauging 
is  required  to  be  done,  and  transferred  from  one  place  of  duty 
to  another,  by  the  Commissioner  of  Internal  Revenue,  in  like 
manner  as  storekeepers  and  storekeepers  and  gangers  are  now 
assigned  and  transferred." 

Under  the  act  of  March  3,  1875  (18  Stat.,  452),  only  actual 
traveling  expenses  are  authorized  to  be  allowed  to  any  person 
holding  employment  or  appointment  under  the  United  States, 
unless  otherwise  provided  by  law  in  a  particular  case.  Actual 
traveling  expe'nses  are  such  expenses  only  as  are  necessarily 
incurred  while  traveling,  or  such  as  are  necessarily  incident 
thereto.  To  entitle  an  officer  or  employee  to  reimbursement 
for  expenses  incurred  while  traveling,  or  as  incident  thereto 
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the  travel  performed  by  him  must  be  upon  public  business  or 
duty.     (6  Comp.  Dec,  766.) 

In  6  Comp.  Dec,  5,  quoting  the  syllabus,  it  was  held: 

"An*  officer  of  the  Army  who  was  detained  by  sickness 
while  traveling  from  Havana,  Cuba,  to  Bufialo,  N.  Y.,  under 
orders,  is  not  entitled  to  reimbursement  for  subsistence  while 
so  detained,  the  detention  not  being  incident  to  the  service." 

I  think  it  is  also  clear  in  this  case  that  the  detention  of  the 
gauger  by  sickness  was  not  an  incident  of  the  travel  performed 
by  him.  The  Deputy  Commissioner  of  Internal  Revenue  does 
not  cite  any  law  which  gives  the  Commissioner  of  Internal 
Revenue  authorit}^  to  prescribe  the  expenses  which  may  be 
allowed  to  gaugers,  and  I  am  not  aware  of  any  such  law.  I 
am  of  opinion  therefore  that  the  traveling  expenses  of  gaugers 
are  governed  by  the  act  of  March  3, 1875,  supva^  and  that  the 
expenses  incurred  by  Gauger  Shane  during  his  sickness  are 
not  actual  traveling  expenses  within  the  meaning  of  that  act. 

The  action  of  the  Auditor  is  affirmed. 


REFUNDMENT     OF    INTERNAL-REVENUE     TAXES 
PAID  BY  STAMPS. 

The  legal  essence  of  tilings  cannot  be  changed  by  merely  changing  their 
names. 

Distinct  specific  provisions  are  respectively  made  by  section  3220,  Revise<l 
Statutes,  for  refunding  internal  revenue  collected  upon  aasesement,  and 
by  the  act  of  May  12,  1900,  for  redeeming  stamps  purchase<l  for  the 
payment  of  taxes  authorized  to  be  so  paid;  and  the  Commissioner  of 
Internal  Revenue  is  not  authorized  by  said  section  to  allow  as  a  refund- 
ment of  taxes  "in  any  manner  wrongfully  collected"  the  value  of 
documentary  or  proprietary  stamps  purchased  in  quantities  of  leas 
than  $2,  face  value,  or  of  any  stamps  not  presented  within  two  years 
after  they  were  purcliased  from  the  Government. 

{^Comptroller    Traceicell    to    the  Secretarg    of  the  Treasury^ 
N(n)ifmhei^  9,  1901.) 

In  your  communication  of  October  31,  1901,  you  request 
my  decision  of  the  followinj^  questions  pre8ented  by  the  Com- 
missioner of  Internal  Revenue,  in  a  communication  transmit- 
ted by  you: 

'"After  the  passage  of  the  act  of  June  13,  1898,  and  until 
the  passage  of  the  act  of  May  12,  1900,  there  was  no  special 
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provision  of  law  by  which  documentarj^  stamps  other  than 
thojse  of  the  denomination  of  2c  could  be  redecmeiL  but  this 
office,  upon  appeal  made  by  parties  who  had  used  such  docu- 
mentary- and  proprietary  stamps  in  error  or  excess,  allowed 
such  claims  under  the  provisions  of  section  32:^0,  R.  S.,  au- 
thorizing the  refunding  of  taxes  excessive  in  amount  or  in  any 
manner  wrongfully  collected.  From  the  da}'  the  first  of  these 
claims  were  submitted  to  the  Auditor  of  the  Treasury  De- 
partment for  adjustment  until  October  31,  1899,  the  claims 
were  allowed  and  paid.  Under  the  decision  of  the  Comp- 
troller of  the  Treasury  of  October  31,  1899,  to  the  effect  that 
there  was  no  provision  of  law  for  the  redemption  of  docu- 
mentary stamps,  the  Auditor  refused  to  adjust  such  claims. 
On  January  4,  1900,  the  Comptroller  gave  an  opinion  re- 
affirming his  opinion  of  October  31,  1899.  Both  of  these 
opinions  appear  to  be  based  on  the  idea  that  the  allowance  f or 
claims  for  tne  refunding  of  amounts  paid  for  documentary 
stamps  was  made  under  section  3426,  R.  S.,  and  was  in  effect, 
the  redeeming  of  stamps.  The  Comptroller  of  the  Treasury, 
so  far  as  I  am  aware,  has  never  considered  the  right  of  the 
Commissioner  of  Internal  Revenue  to  refund  to  parties  who 
have  purchased  documentary  or  proprietary  stamps  and  used 
them  in  error  or  excess,  the  amount  paid  for  such  stamps. 
The  fact  that  the  act  of  May  12, 1900,  limits  the  time  in  which 
claims  for  the  refunding  of  amounts  paid  for  stamps  used  in 
error  or  excess  can  be  presented  to  two  j'^ears  from  their  pur- 
chase from  the  Government,  does  not  grant  the  relief  that 
Confess  intended  to  grant  by  section  3220,  R.  S. 

*•  In  my  opinion,  there  is  a  difference,  and  a  ver}'  wide  one, 
between  the  redemption  of  stamps  not  used,  and  the  refund- 
ing of  amounts  paid  for  stamps  which  have  been  used  in  ac- 
cordance with  the  rulings  of  tnis  office,  afterwards  ascertained 
to  have  been  erroneous.  In  my  opinion,  parties  who  use  doc- 
umentary stamps  have  a  right  to  make  application  for  the 
refunding  of  the  amount  paid  for  such  stamps  at  any  time 
within  two  years  after  the  date  they  affixed  the  stamps  to  in- 
struments, provided  such  instruments  do  not  require  the 
stamps  so  used.  In  many  ca^es  the  contrary  view  will  work 
great  hardship  to  some  taxpayers.  For  instance,  from  Jul}' 
1,  1898,  parties  were  required  by  the  act  of  June  13,  1898,  to 
affix  a  10c  stamp  to  every  foreign  bill  of  lading.  These  par- 
ties had  no  means  of  knowing  that  the  act  of  June  13, 1898,  so 
far  as  it  imposed  a  tax  on  foreign  hills  of  lading,  wa^  uncon- 
stitutional, until  on  April  15,  1901,  the  Supreme  Court  so  de- 
cided. If  the  parties  who  have  affixed  10c  stumps  to  foreign 
bills  of  lading  have  no  other  relief  than  that  granted  })y  the 
act  of  May  12,  1900,  it  will  be  very  difficult  for  the  majority 
of  them  to  prove  their  claims,  in  so  far  that  it  will  be  neces- 
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sary  for  them  to  show  that  the  stamps  were  purchased  within 
two  years  prior  to  the  presentation  of  such  claims. 

'^If  these  and  similar  claims  can  be  considered  under  sec- 
tion 3220,  R.  S.,  the  date  placed  upon  the  stamps,  or  the  date 
on  the  instruments,  would  indicate  when  the  stamps  were 
affixed  and  the  date  when  the  cause  of  action  accrued.  I 
would,  therefore,  request  that  you  submit  the  question  to  the 
Comptroller  of  the  Treasury  as  to  whether  the  Commissioner 
of  Internal  Rev^enue  has  authority  to  allow  claims  of  this  char- 
acter under  section  3220,  R.  S.,  and  whether  such  claims,  if 
allowed  under  section  3220,  R.  S.,  can  be  adjusted  by  the  ac- 
counting officers  without  requiring  the  parties  to  prove  that 
the  stamps  were  purchased  from  the  Government  within  two 
years." 

Section  3220  of  the  Revised  Statutes  contains  the  following 
provisions  for  the  refundment,  etc.,  of  internal-revenue  taxes. 

''  The  Commissioner  of  Internal  Revenue,  under  regulations 
prescribed  by  the  Secretary  of  the  Treasury,  is  authorized, 
on  appeal  to  him  made,  to  remit,  refund,  and  pay  back  all 
taxes  erroneously  or  illegally  assessed  or  collected,  all  penal- 
ties collected  without  authority,  and  all  taxes  that  appear  to 
be  unjustly  assessed  or  excessive  in  amount,  or  in  any  manner 
wrongfully  collected."    ♦    *    * 

Section  1  of  the  act  of  May  12,  1900  (31  Stat.,  177),  con- 
tains the  following  provisions  making  allowance  for  or  re- 
deeming of  internal-revenue  stamps: 

"That  the  Commissioner  of  Internal  Revenue,  subject  to 
regulations  prescribed  by  the  Secretary  of  the  Treasur}^  may, 
upon  receipt  of  satisfactory  evidence  of  the  facts,  make  allow- 
ance for  or  redeem  such  of  the  stamps,  issued  under  authority 
of  law,  to  denote  the  payment  of  any  internal-revenue  tax,  as 
may  have  been  spoilea,  destroyed,  or  rendered  useless  or  unfit 
for  the  purpose  intended,  or  for  which  the  owner  may  have 
no  use,  or  which  through  mistake  may  have  been  unnecessa- 
rily or  improperly  used,  or  where  the  rates  or  duties  repre- 
sented thereby  have  been  excessive  in  amount,  paid  in  error, 
or  in  any  manner  wrongfully  collected.  Such  allowance  or 
redemption  may  be  made  either  by  giving  other  stamps  in  lieu 
of  the  stamps  so  allowed  for  or  redeemed,  or  by  refunding  the 
amount  or  value  to  the  owner  thereof,  deducting  therefrom, 
in  case  of  repayment,  the  percentage,  if  any,  aflowed  to  the 
purchaser  thereof;  but  no  allowance  or  redemption  shall  be 
made  in  any  case  until  the  stamps  so  spoiled  or  rendered  use- 
less shall  have  been  returned  to  the  C>)mmissioner  of  Internal 
Revenue,  or  until  satisfactory^  proof  has  been  made  showing 
the  reason  why  the  same  can  not  be  returned,  or,  if  so  required 
by  the*  said  commissioner,  when  the  persons  presenting  the 
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same  can  not  satisfactorily  trace  the  history  of  said  stamps 
from  their  issuance  to  the  presentation  of  his  claim  as  afore- 
said."   ♦     *    * 

It  is  to  be  observed  that  the  provision  for  the  refundment 
of  taxes  refers  to  taxes  which  are  collected  upon  assessment 
as  distinguished  from  taxes  which  are  authorized  to  be  paid 
ht  affixing  stamps  to  be  purchased  for  the  purpose.  This  is 
made  clear  by  the  following  language  used  therein : 

''to  remit,  refund  and  pay  back  all  taxes  erroneously 
assessed  or  collected,  *  *  *  and  all  taxes  that  appear  to 
be  unjustly  assessed  or  excessive  in  amount,  or  in  any  manner 
wrongfully  collected." 

It  is  iilso  to  be  obsei*ved  that  the  provisions  for  allowance 
for  or  the  redemption  of  stamps  refer  to  stamps  which  are 
purchased  for  the  payment  of  taxes  authorized  to  be  so  paid. 
This  is  clearly  indicated  by  the  following  language: 

*'  Make  allowance  for  or  redeem  such  of  the  stamps,  issued 
under  authority  of  law,  to  denote  the  pavment  of  any  internal- 
revenue  tax,  as  may  have  been  spoiled,  destroyed,  or  rendered 
useless  or  unfit  for  the  purpose  intended,  or  for  which  the 
owner  may  have  no  use,  or  which  through  mistake  have  been 
imfjroperly  or  unnecessarily  used,  or  where  the  rates  and 
duties  represented  thereby  have  been  excessive  in  amount, 
paid  in  error,  or  in  any  manner  wrongfully  collected.  Such 
allowance  may  be  made,  either  by  giving  other  stamps  in  lieu 
of  the  stamps  so  allowed  or  redeemed,  or  by  refunding  the 
amount  or  the  value  to  the  owner  thereof,  deducting  there- 
from, in  case  of  repayment,  the  percentage,  if  any,  allowed  to 
the  purchaser  thereor;  but  no  allowance  or  redemption  shall 
l>e  made  in  any  case  until  the  stamps  so  spoiled  or  rendered 
u.'ieless  shall  have  been  returned  to  the  Commissioner  of  Inter- 
nal Revenue,  or  until  satisfactory  proof  has  been  made  show- 
ing the  reason  why  the  same  can  not  be  returned,"  etc. 

It  is  also  to  be  observed  that  these  provisions  include  stamps 
•'which  through  mistake  have  been  improperly  or  unneces- 
sarily used,  or  where  the  rates  or  duties  represented  thereby 
have  been  excessive  in  amount,"  or  "paid  in  error." 

Clearly  these  provisions  apply  to  stamps  which  have  been 
Used  for  the  payment  of  taxes  which  were  supposed  to  have 
l)een  but  were  not  in  fact  imposed  by  law  as  construed  by  the 
court  of  last  resort,  and  this  statute  therefore  makes  more 
>pecific  provision  for  the  allowance  for  or  the  redemption  of 
>tamps  than  is  made  by  section  3220,  supra^  even  if  by  a  broad 
construction  of  some  of  the  provisions  in  the  latter  it  could 
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be  held  to  be  applicable  thereto  in  the  absence  of  these  more 
specific  provisions. 

The  following  provisions  of  law  clearly'  recognize  this 
distinction.  It  is  provided  by  section  3176  of  the  Revised 
Statutes  that  the  Commissioner  of  Internal  Revenue  ''shall 
assess  all  taxes  not  paid  by  stamps."  Section  3371  provides 
that  he  shall  "make  an  assessment"  of  the  tax  on  tobacco, 
snuff,  or  cigars  removed  for  sale  or  consumption  "without 
the  use  of  proper  stamps"  for  the  payment  of  such  tax. 
Section  3437  makes  similar  provision  for  articles  generally, 
and  section  9  of  the  act  of  August  2,  1886  (24  Stat.,  209), 
makes  simihir  provision  for  oleomargarine. 

Distinct  provisions  are  also  made  in  respect  to  the  powers 
of  the  Conmaissioner  of  Internal  Revenue  in  refunding  taxes 
and  in  redeeming  stamps  respectively,  and  in  respect  to  the 
time  within  which  such  refundment  or  such  redemption  may 
be  made,  section  2  of  the  act  of  Ma}^  12, 1900,  supva^  provides 
as  follows: 

"That  the  finding  of  facts  in  and  the  decision  of  the  Com- 
missioner of  Internal  Revenue  upon  the  merits  of  any  claim 
presented  under  or  authorized  by  this  act  shall,  in  the  absence 
of  fraud  or  mistake  in  mathematical  calculation,  be  final  and 
not  subject  to  revision  by  any  accounting  officer." 

These  provisions  have  been  held  to  render  an  allowance  by 
the  Commissioner  for  the  redemption  of  a  stamp  conclusive 
upon  the  accounting  officers,  not  onh'  as  to  his  finding  of  facts, 
but  also  as  to  his  decision  upon  the  merits  of  the  claim.  (7 
Comp.  Dec,  498.) 

Section  3220,  Revised  Statutes,  ntjrra^  does  not  contain  such 
provisions,  and  it  has  been  held  that  an  allowance  by  the  Com- 
missioner for  the  refundment  of  taxes  is  conclusive  upon  the 
facts  upon  which  the  allowance  is  made,  onl},  but  not  as  to 
questions  of  law  arising  therein.     (6  Comp.  Dec,  259.) 

It  is  also  provided  by  section  3228,  Revised  Statutes,  that 
claims  for  the  refundment  of  taxes  "must  be  presented  within 
two  3'ears  next  after  the  cause  of  action  accrued." 

A  distinct  provision  for  the  time  within  which  claims  for 
the  redemption  of  stamps  must  be  presented,  to  authorize  an 
allowance,  is  made  by  the  act  of  May  12,  1900,  supra.  The 
terms  of  this  provision  are: 
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"That  no  claim  for  the  redemption  of  or  allowance  for 
stamps  shall  be  allowed  unless  presented  within  two  years 
after  the  purchase  of  said  stamps  from  the  Government." 

The  same  act  further  provides  that  documentary  and  pro- 
prietary stamps  issued  under  the  act  of  June  13, 1898,  "  may  be 
redeemed  only  when  presented  in  quantities  of  two  dollars  or 
more,  face  value." 

Cong^ress  having  enacted  these  distinct  provisions,  differing 
in  important  particulars,  for  the  refundment  of  taxes  collected 
upon  assessment  and  for  the  redemption  of  stamps  purchased 
for  use  in  the  payment  of  taxes  not  assessed,  it  must  be  pre- 
sumed that  it  was  deemed  advisable  to  make  different  pro- 
visions in  respect  to  the  repayment  of  taxes  for  which  different 
methods  of  payment  had  been  provided.  But  whether  the 
reasons  by  which  Congress  was  governed  should  be  regarded 
by  executive  oflScers  as  unsatisfactory,  or  whether  these  pro- 
visions should  be  thought  by  them  to  operate  inequitably, 
does  not  justify  the  adoption  of  a  construction  which  would 
defeat  their  operation.  On  the  contrary,  primary  rules  of 
construction  require  that  a  statute  should  be  so  construed  if 
possible  as  to  give  its  appropriate  effect  to  every  clause,  sec- 
tion, and  word  (United  States  v.  FUh^^,  109  U.  S.,  143,  14C), 
and  to  the  object  designed  {In  re  Boss^  140  U.  S.,  453,  475). 

By  its  express  terms  the  act  of  May  12,  1900,  mipra^  pro- 
vides for  making  allowances  for  or  redeeming  stamps — 

"which  through  mistake  mav  have  been  improperly  or  un- 
necessarily used,  or  where  tLe  rates  or  duties  represented 
thereby  have  been  excessive  in  amount,  paid  in  error,  or  in 
any  manner  wrongfully  collected." 

Where  a  tax  has  been  so  paid  by  an  appropriate  stamp  pur- 
chased of  the  Government,  there  can  be  no  question  of  the 
applicability  of  this  statute. 

The  suggestion  that  because  section  3220,  Revised  Statutes, 
9upra^  authorized  the  refundment  of  taxes  'Mn  any  manner 
wrongfully  collected,"  although  it  is  clear  that  this  provision 
refers  to  taxes  which  have  been  paid  upon  assessment,  is  ap- 
plicable to  taxes  paid  by  stamps  purchased  of  the  Govern- 
ment, is,  I  think,  in  view  of  the  provisions  in  the  act  of  May 
12, 1900,  inadmissible.  If  section  3220  were  the  only  statute 
providing  for  the  repayment  of  taxes  "  in  any  manner  wrong- 
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fully  collected  "  there  would  be  strong  reasons  for  its  appli- 
cability to  the  refundment  of  a  tax  wrongfully  paid  by  means 
of  a  stamp.  But  as  the  act  of  May  12,  1900  makes  more  spe- 
cific provision  for  the  repayment  of  a  tax  so  wrongfully  paid,  it 
must  be  held  to  be  exclusively  applicable  thereto.  (6  Comp. 
Dec,  719.) 

This  conclusion  is  in  harmony  with  my  decisions  in  6  Comp. 
Dec.  ,434  and  658,  to  which  the  Commissioner  refers.  Although 
this  particular  question  was  not  discussed  in  either  of  those 
decisions,  yet  they  clearly  imply  and  require  a  like  construc- 
tion of  these  statutes. 

If  the  construction  suggested  by  the  Conmiissioner  were  to 
be  adopted,  it  would  permit  the  refundment  of  taxes  paid  by 
documentary  and  proprietary  stamps  when  presented  in  quan- 
tities of  less  than  $2,  face  value,  and  when  not  presented 
within  two  years  after  the  purchase  of  said  stamps  from  tiie 
Government,  which  is  expressly  prohibited  by  the  act  of  Ma^^ 

12,  1900,  siipra.  '*The  legal  essence  of  things  can  not  be 
changed  by  a  mere  name — by  the  volition  of  an  executive 
officer  in  the  discharge  of  an  executive  duty."     {Symonds  v. 

United  States^  21  Ct.  CI.,  148, 154;  United  States  v.  Sy7nond.s^ 
120  U.  S.,  46,  49.)  The  proposition  that  a  clear  and  unam- 
biguous restriction  which  the  statute  express!}'  places  upon 
the  allowance  for  or  redemption  of  stamps  can  be  avoided  by 
calling  such  allowance  or  redemption  a  refundment  is  antago- 
nistic to  the  fundamental  rules  and  purposes  of  construction, 
which  are  to  ascertain  and  give  effect  to  the  intention  of  the 
legislature. 

I  am  therefore  of  opinion  that  the  Commissioner  of  Internal 
Revenue  is  not  authorized  by  section  3220  of  the  Kevised 
Statutes  to  allow  as  a  refundment  of  taxes  "in  any  manner 
wrongfully  collected "  a  claim  for  the  redemption  of  docu- 
mentary or  proprietary  stamps  issued  under  the  act  of  June 

13,  1898,  which  were  presented  in  quantities  of  less  than  $2, 
face  value,  or  of  any  stamps  unless  presented  within  two 
years  after  they  were  purchased  from  the  Government. 

I  have  not  overlooked  my  decision  in  7  Comp.  Dec.,  555, 
nor  the  decision  in  Woobi^r  v.  United  States  (13  Ct  CL,  355). 
My  decision  related  to  the  use  of  one  or  the  other  of  two  ap- 
propriations, both  of  which  were  permanent  and  indefinite,  and 
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I  held  that  it  could  make  no  practical  difference  which  of  these 
appropriations  should  be  used,  it  being  merely  a  bookkeeping 
transaction.  In  m}'-  discussion  of  the  subject  1  referred  to  the 
decision  in  the  Woohier  case,  upon  which  the  practice  of  using 
the  appropriations  was  based.  Some  general  expressions  used 
in  the  opinion  of  that  case,  when  interpreted  broadl3\  appear 
to  sanction  a  refundment  for  stamps  under  section  3220,  Re- 
vised Statutes.  In  that*  case  the  claimants  had  purchased 
stamps  for  the  puipose'of  paying  a  tax  on  alcohol,  but  the 
stamps  were  lost  by  their  teamster  before  they  were  used. 
Subsequently  the  claimants  bought  other  stamps  for  the  same 
amount,  which  they  used  in  payment  of  the  tax  on  the  alcohol. 
Thereafter  they  made  application  to  the  Commissioner  of  In- 
ternal Revenue  for  refundment  of  the  amount  paid  for  the 
stamps  which  were  lost.  The  Commissioner  allowed  the  claim 
nnder  section  3220,  but  the  First  Comptroller  refused  to  allow 
it  as  a  refundment  of  taxes,  and  suit  was  brought.  Prior  to 
the  enactment  of  the  act  of  May  12,  1900,  section  3426  of  the 
Revised  Statutes  made  provision  for  allowance  for  stamps,  and 
section  3220,  as  now,  made  provision  for  the  refundment  of 
taxes.  In  considering  the  action  of  the  Commissioner,  the 
Court  said: 

"The  allowance  mi^ht,  no  doubt,  have  been  made  under  the 
provisions  of  Revised  Statutes,  section  3426,  for  refunds  for 

*  stamps  spoiled,  destroj^ed  or  rendered  useless,  or  unfit  for  the 
purpose  intended,'  although  that  section  was  enacted  more  par- 
ticularly with  reference  to  other  classes  of  stamps,  which,  un- 
like these  tax-paid  stamps,  if  lost  and  not  destroyed,  upon  fall- 
ing into  the  nands  of  other  parties  would  be  of  value,  and 
might  be  ased  by  them  without  the  possibility  of  discovery, 
and  even  without  fraud." 

*'  Under  one  or*  the  other  of  sections  3220  and  3426,  of  the 
Revised  Statutes,  the  claimants  were  entitled  to  relief.  The 
Commissioner  chose  to  act  under  the  former  section,  and  in 
doing  so  he  entered  the  allowance,  with  other  cases,  in  a  gen- 
eral printed  form  for  refunding  taxes  erroneously  assessed 
and  paid,  making  no  distinction  m  the  different  cases,  whether 

*  erroneously  or  illegally  assessed  or  collected'  or  'unjustly 
assessed  or  excessive  in  amount^  or  in  any  manner  wrongfully 
collected.'  The  authority  was  m  the  Commissioner  in  all  the 
different  cases  under  both  sections,  and  errors  in  the  mere 
forms  of  procedure  by  him  not  in  violation  of  his  powers  and 
aathority  are  wholly  immaterial.     *    *    *    The  f  onns  of  pro- 
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cedure  by  the  Commissioner  are  not  within  the  control  of 
claimants,  and  they  should  not  lose  their  rights  b}^  any  errors 
or  imperfections  therein  made  by  him  or  witn  his  concurrence. 
It  is  sufficient  if  the  Commissioner  acts  within  the  scope  of  his 
authority  and  jurisdiction,  whatever  forms  he  may  adopt." 

Although  this  is  not  a  very  accurate  statement  of  the  statu- 
tory provisions,  yet,  accepting  the  court's  view  of  the  fact^, 
no  objection  need  be  made  to  this  view.  But  the  state  of 
facts  and  law  therein  considered  have  no  material  bearing 
upon  the  case  now  under  consideration.  General  expressions 
used  in  an  opinion  should  always  be  interpreted  in  their  rela- 
tion to  the  particular  facts  to  which  they  are  applied.  In 
Cohens  V.   Virginia  (6  Wheat.,  264,  399),  the  court  said: 

''It  is  a  maxim  not  to  be  disregarded  that  general  expres- 
sions, in  every  opinion,  are  to  be  taken  in  connection  with 
the  cases  in  whicn  those  expressions  were  used.  If  they  go 
beyond  the  case,  they  may  be  respected,  but  ought  not  to  con- 
trol the  judgment  in  a  subsequent  suit  when  the  very  point  is 
presented  for  decision.  The  reason  for  this  maxim  is  obvi- 
ous. The  question  actually  before  the  court  is  investigated 
with  care  and  considered  in  its  full  extent.  Other  principles 
which  may  serve  to  illustrate  it  are  considered  in  their  rela- 
tion to  the  case  decided,  but  their  possible  bearing  on  all  other 
cases  is  seldom  completely  investigated." 

Interpreting  the  opinion  in  the  Woohier  case  in  accordance 
with  these  principles,  there  is  no  conflict  between  it  and  the 
conclusions  I  have  reached  herein. 

I  have  the  honor,  therefore,  to  advise  you  that  in  my  opin- 
ion the  Commissioner  of  Internal  Revenue  is  not  authorized 
by  section  3220  of  the  Revised  Statutes  to  allow  claims  for 
the  redemption  of  documentary  or  proprietary  stamps  as  a 
refundment  of  taxes. 
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APPROPRIATION  FOR  IMPROVING  THE  INLAND 
WATERWAY  FROM  CHINCOTEAGUE  BAY  TO 
DELA\VARE  BAY. 

The  proviso  of  the  act  of  June  3, 1896,  making  an  appropriation  for  improv- 
ing the  inland  waterway  from  Chincoteague  Bay  to  Delaware  Bay  that 
''no part  of  this  appropriation  shall  be  expended  until  the  right  of  way 
is  secured  without  cost  to  the  United  States,  but  the  right  of  way  overany 
railroad  *  *  *  shall  not  be  subject  to  this  proviso,  and  may  be 
secured  by  condemnation  proceedings,"  does  not  prohibit  such  expendi- 
ture until  the  right  of  way  over  a  railroad  crossing  the  wat<»rway  has 
been  procured. 

{Comptroller  Tracewell  to   Col,  Jared  A.   Smithy   U.  S.  A.^ 
November  11,  1001.) 

In  your  communication  of  October  19,  1901,  you  present  a 
question  for  my  decision,  as  follows: 

"A  question  having  arisen  regarding  the  construction  which 
should  be  placed  upon  the  limiting  proviso  of  the  act  of  June 
3,  1896  (29  Stat.,  218),  for  ' Improving  the  Inland  Waterway 
from  Chincoteague  Ba}^,  Virginia,  to  Delaware  Bay,  at  or  near 
Lewes,  Delaware,  to  be  used  from  Delaware  Bay  to  Indian 
River:  Continuing  improvement,  twenty -five  thousand  dol- 
lar^i,'  I  have  the  honor  to  submit  the  following  statements  of 
law  and  fact,  and  to  request  a  decision  from  the  Comptroller 
regarding  the  availability  of  the  amount  appropriated  by  the 
a<*t  under  present  conditions  regarding  the  rignt  of  way. 

•'The  conditions  required  by  the  law  are  as  follows: 

'^^  Provided^  ThfiX  no  part  of  this  appropriation  shall  be 
expended  until  the  right  of  wa}'  is  secured  without  cost  to  the 
United  States,  but  the  right  of  way  over  any  railroad  or 
through  any  railroad  or  count}'  bridge  shall  not  be  subject  to 
this  proviso,  and  may  be  secured  by  condemnation  proceed- 
ings. 

"Under  date  of  July  2,  1888,  the  Acting  Attorney-General 
of  the  United  States  returned  certain  papers  to  the  Secretary 
of  War  (Inclosure  to  E.  D.  1998/  B,  1888),  and  stated: 

'"The  accompanying  papers  furnish  satisfactory  evidence 
that  the  whole  of  said  awards  have  been  fully  paid,  agreeably 
to  the  provisions  of  said  act;  in  view  of  which  it  is  my  opinion 
that  the  United  States  are  now  clothed  with  a  valid  title  to  the 
entire  right  of  way  for  the  said  waterway  between  the  points 
indicatea  above,  that  is  to  say  from  eJefferson's  Creek  to 
White's  Creek.' 

*•  Under  date  of  November  3,  1892,  the  Acting  Attorney- 
General  returned  other  papers  to  the  Secretary  of  War  (Inclo- 
sure 49  to  5277-1892  E   D.),  and  stated: 

'•'The  accompanjung  papers  furnish  satisfactory  evidence 
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that  the  whole  of  said  awards  (amounting  in  the  aggregate  to 
$3,210,00)  have  been  fully  paid  agreeably  to  the  provisions 
of  .said  act;  in  A'iew  of  which  1  am  of  the  opinion  that  a  valid 
title  to  the  right  of  way  for  the  whole  of  said  canal  between 
Rehoboth  Bay  and  Delaware  Bay,  as  described  on  the  said 
tracing,  is  now  vested  in  the  United  States  by  virtue  of  said 
act  and  the  proceedings  thereunder.' 

"The  remaining  portion  of  the  waterway  is  through  inland 
bays  and  creeks,  which'  have  been  assumed  to  be  navigable 
waterways  of  the  United  States,  saving  only  the  portion  in- 
cluded in  the  crossing  of  the  Delaware,  Mar^'Iand  and  Virginia 
Railroad  at  Rehobotn,  Del.     The  title  in  fee  to  this  land  ap- 

Crs  to  have  been  vested  in  the  Commissioners  of  Rehobotn, 
subject  to  the  right  of  way  which  had  been  gi-anted  to  the 
Railroad  Company  by  the  State  of  Delaware.  The  commis- 
sioners of  Rehoboth  conveyed  this  title  to  the  United  States 
in  a  voluntary  deed,  dated  January  13,  1899. 

"'Commissioners,  appointed  under  and  b}'  virtue  of  an  act 
of  the  general  assembly  of  the  State  of  Delaware,  passed  April 
4,  1884,  made  an  award  to  the  railroad  company  for  condem- 
nation of  its  ri^ht  of  way  in  terms  as  follows: 

"* After  considering  the  premises  and  the  advantages  and 
disadvantages  which  will  accrue  to  the  said  owner  b}'  reason 
of  the  taking  and  appropriation  of  its  said  land,  and  the  con- 
struction of  said  canal,  and  the  cost  of  the  erection  and  main- 
tenance of  a  proper  bridge,  with  a  suitable  draw  of  the  style 
and  character  shown  on  the  plan  hereto  attached,  and  made 
part  of  the  return,  where  said  canal  is  to  cross  the  right  of 
way  of  the  said  i-ailroad  company,  at  the  place  aforesaid  (which 
saii  bridge  is  to  be  erected  andmaintained,  and  the  said  dmw 
is  to  be  operated  by  the  said  railroad  company,  its  successors 
and  assigns),  the  undersigned  did  assess  and  determine  the 
amount  of  damages  which  the  said  owner  will  sustain  b}-  rea- 
son of  the  location  and  constiniction  of  the  said  canal  and  the 
erection  and  maintenance  of  the  said  bridge  and  the  operation 
of  the  said  draw  (the  erection,  maintenance,  and  operation 
whereof  are  rendered  necessary  by  and  directl}"  result  from 
the  taking  of  said  parcel  of  land  for  the  location  and  construc- 
tion of  said  canal)  at  the  sum  of  thirty-seven  thousand  three 
hundred  and  forty -three  ^%%  dollars  ($37,343.58),  and  do  hereby 
award  the  said  The  Delaware,  Maryland  and  Virginia  RailroaH 
Company  the  sum  of  thirtv-seven  thousand  three  hundred  and 
forty-three  tVu  dollars  ($37,343.58).' 

''The  papers  in  this  case  were  transmitted  to  the  Attorney- 
General  in  May,  1899,  for  an  opinion  as  to  their  validity.  So 
opinion  has  thus  far  been  rendered  in  this  case,  and  no  appro- 
priation has  been  made  by  Congress  for  paying  the  amount 
awarded. 

*'  It  should  ))e  noted  that  the  i-ailroad  in  question  divides  the 
line  of  waterway  between  Delaware  Bay  and  Indian  River,  to 
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which  portion  of  the  route  the  appropriation  of  June  3, 1896, 
is  specifically  limited. 

"  It  may  also  be  observed  that  the  right  of  way  over  all  por- 
tions of  uie  route  except  the  railroad  crossing  was  vested  in 
the  United  States  prior  to  the  appropriation  act  of  June  3, 
1896,  so  that  at  that  date  the  only  conditions  remaining  to  be 
fulfilled  were  those  which  pertained  exclusively  to  the  railroad 
crossing. 

"  The  question  of  expenditure  of  the  appropriation  for  this 
work  unaer  the  act  of  June  3,  1896,  recently  gave  rise  to  the 
following  correspondence:    *     *    * 

["3d  indorsement.] 

"U.  S.  Engineer  Office, 

"  Wilmington,  Del,,  April  13,  1901. 

"Respectfully  returned  to  the  Chief  of  Engineers,  U.  S. 
Army. 

*•*  5fo  dredging  has  been  done  on  the  Inland  Waterway  since 
1896,  when  operations  were  suspended  until  title  could  be 
obtained  to  the  crossing  of  the  Delaware,  Maryland  and  Vir- 
ginia R.  R.  at  Rehoboth,  Del.  Award  oip  the  commissioners 
to  assess  damages  for  this  was  forwarded  to  the  Chief  of  En- 
gineers on  May  15,  1899.  The  cut  between  Rehoboth  Bay 
and  the  railroad  crossing  at  Rehoboth,  a  distance  of  about  2 
miles,  has  been  excavated  to  a  width  of  20  feet  at  bottom,  and 
to  a  depth  of  6  feet  below  mean  low  water  in  Delaware  Bay, 
except  a  distance  of  1,125  feet,  which  was  dredged  to  2  feet 
below  mean  low  water  only.  This  was  done  in  1895  and  1896. 
No  examination  of  the  work  has  been  made  since  that  time. 
It  is  not  likely  that  much  dredging  will  be  required  in  Reho- 
both Bay. 

'•  I  recommend  that  authority  be  granted  to  do  such  of  the 
dredging  herein  requested  as  can  be  done  within  the  limits  of 
the  project,  and  the  appropriation  for  the  inland  waterway 
between  Delaware  Bay  and  Indian  River  Bay.  The  amount 
a^-ailable  is  about  $26,200.  If  this  be  approved  a  project  for 
the  proposed  dredging  w^ill  be  submitted. 

''Wm.  F.  Smith, 
"  United  States  Agent. 

["4th  indorsement.] 

"Office  Chief  of  Engineers, 

U.  S.  Army, 
April  19,  1901. 
"  Respectfully  returned  to  the  Secretary  of  War. 
**The  Bethany  Beach  Improvement  Company  and  others 
request  that  operations  be  resumed  by  the  Government  in 
dredging  that  part  of  the  Chincoteague-Delaware  Bay  water- 
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way  between  the  railroad  crossing  at  Rehoboth  and  Indian 
River,  and,  if  possible,  to  the  middle  bridge  at  Ocean  View. 

'^No  dredging  has  been  done  on  this  watei*way  since  1896. 
The  river  and  harbor  act  of  June  3,  1896,  appropriated 
^25,000  for  continuing  the  improvement  to  be  usea  from 
Delaware  Bay  to  Indian  River,  and  provided — 

"'That  no  part  of  this  appropriation  shall  be  expended 
until  the  right  of  way  is  secured  without  cost  to  the  United 
States,  but  the  right  of  way  over  any  railroad,  or  through 
any  railroad  or  county  bridge  shaH  not*  be  subject  to  this  pro- 
viso, and  may  be  secured  by  condemnation  proceedings.' 

''At  the  time  of  the  enactment  of  the  above-mentioned  law 
the  question  of  right  of  way  for  the  canal  was  in  litigation, 
and  on  August  18,  1896,  the  Secretary  of  War  approved  the 
recommendation  made  by  this  office  on  August  15,  1896,  that 
the  appropriation  be  withheld  from  expenditure  until  this 
question  should  be  passed  upon  by  the  courts. 

"  The  United  States  has  acquired  a  right  of  way  everywhere 
along  the  route  of  the  waterway,  except  at  the  crossing  of  the 
Delaware,  Maryland  and  Virginia  Railroad  at  Renoboth. 
This  crossing  has  been  condemned,  and  the  papers  in  the  case 
were  transmitted  to  the  Attorney-General  m  >Iay,  1899,  for 
opinion  as  to  their  sufficiency.  So  far  it  does  not  appear 
that  the  Attorney-General  has  rendered  any  opinion  on  the 
question. 

"  In  the  preceding  indorsement  General  Smith  recommends 
that  authority  be  granted  to  do  such  of  the  dredging  requested 
by  the  Bethany  Beach  Improvement  Company  as  can  be  done 
within  the  limits  of  the  project  and  the  appropriation,  the 
funds  available  being  $26,200.  The  dredging  desired  will  not 
involve  cutting  through  the  railroad  crossing,  title  to  which 
has  not  yet  been  passed  upon  by  the  Attornev-Geneml. 

"  It  would  be  desirable  to  do  this  work,  if  it  can  be  done  in 
view  of  the  aforesaid  prohibition  in  the  act  of  June  3,  1S96, 
and  I  recommend  that  the  opinion  of  law  officers  of  the  Gov- 
ernment be  obtained  on  the  question  whether,  in  view  of  the 
status  of  the  case  as  above  stated,  the  appropriation  made  by 
the  said  act  is  now  available  for  expenditure.  If  it  is,  1 
further  recommend  that  the  resumption  of  work  on  the  water- 
way be  authorized  as  recommended  by  General  Smith. 

"John  M.  Wilson, 
^^  Brig.  Gen,,  Chief  of  Engineers^  U.  S.  Army, 

["6th  indorsement.] 

'*  War  Department, 
"Judge-Advocate-General's  Office, 

Wmhington,  D.  C,  April  27,  1901, 
"  Respectfully  returned  to  the  Secretary  of  War,  inviting 
attention  to  the*  fourth  indorsement  hereon. 
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''  It  might  be  held  that  this  proviso  means  that  no  part  of 
this  appropriation  shall  be  expended  until  the  entire  right  of 
way  has  been  secured  to  the  united  States,  but  I  am  of  the 
opinion  that  the  better  ^Hew  is  that  the  prohibition  that  '  no 
part  of  this  appropriation  shall  be  expended '  applied  only  to 
that  portion  of  the  right  of  way  secured  without  cost  to  the 
United  States.  If  this  be  correct  the  appropriation  would  be 
available,  although  the  portion  of  the  right  of  way  to  be 
secured  by  condemnation  has  not  been  acquired. 

"G.  N.  LlEBER, 

' '  Jvdge- Advocate-  Oeneral. 

["7th  Indorsement] 

War  Department, 

May  2,  1901. 
"The  views  of  the  Judge- Advocate  General  are  concurred 
in.  and  the  recommendation  of  the  Chief  of  Engineers,  con- 
tained in  the  last  paragraph  of  his  indorsement  hereon  of 
April  19,  1901,  is  approved. 

"E.  Root,  ^ 
^'Sect'etary  of  War, 
*'The  project  was  approved  by  the  Chief  of  Engineers, 
U.  S.  Army,  under  date  of  July  26,  1901  (8964/90),  but  is 
here  omitted. 

'*The  subject  is  now  laid  before  the  Comptroller  of  the 
Treasury  for  the  purpose  of  deciding  upon  the  responsibility 
of  the  disbursing  officer  who  will  be  required  to  make  pay- 
ment for  the  work  which  may  be  carried  on  under  the  pro- 
ject for  the  improvement." 

I  think  no  legal  objection  to  resuming  work  on  the  water- 
way arises  from  the  fact  that  work  thereon  has  not  been 
pros«ecuted  for  a  number  of  years.  By  the  act  of  June  20, 
1><74  (18  Stat.,  110),  it  is  pro^dded  that  appropriations  for 
risers  and  harbors  '^  shall  continue  available  until  otherwise 
ordered  by  Congress." 

I  concur  with  the  Judge- Advocate-General  in  his  view  that 
the  prohibition  ''applies  only  to  that  portion  of  the  right  of 
way  secured  without  cost  to  the  United  States."  The  lan- 
guage of  the  proviso  is  ambiguous.  It  might  be  said  that  the 
intention  of  Congress  was  to  except  the  right  of  way  over 
any  railroad,  etc.,  from  the  provision  that  '*no  part  of  this 
appropriation  shall  be  expended  until  the  right  of  way  is 
secured  without  cost  to  the  United  States,"  taken  as  a  whole, 
but  that  it  was  not  the  intention  to  except  such  right  of  way 


Digitized  by  CjOOQ IC 


294  DECISIONS    OF   THE    COMPTROLLER. 

from  the  first  portion  of  the  provision,  taken  separately, 
namely,  that  '*  no  part  of  this  appropriation  shall  be  expended 
until  the  right  of  way  is  secured."  But  1  think  the  better 
view  is  that  it  was  the  intention  to  except  such  right  of  way 
from  both  parts  of  the  provision.  I  think  the  purpose  was 
to  ioduce  individuals  owning  lands  along  the  waterway  who 
would  be  benefited  by  its  construction  to  donate  the  right  of 
way  in  consideration  for  the  benefit  which  they  will  receive 
from  the  waterway.  But  such  an  expectation  would  not 
apply  to  a  railroad  or  county  bridge  crossing  the  waterway, 
for  it  is  not  probable  that  either  such  a  railroad  or  county 
bridge  would  receive  any  benefit  from  its  construction.  I  am 
therefore  of  opinion  that  no  part  of  the  provision  prohibiting 
the  use  of  the  appropriation  applies  to  the  right  of  way  over 
any  railroad,  and  I  have  to  advise  you  that  you  are  author- 
ized to  continue  the  construction  of  the  waterway  without 
first  procuring  the  right  of  way  over  the  railroad  mentioned. 


FEES  OF  A  WITNESS  IN  A  PROCEEDING  FOR 
THE  REMOVAL  OF  A  CAUSE  FROM  A  STATE 
COURT  TO  A  UNITED  STATES  COURT. 

A  marshal  is  authorized  in  pursuance  of  an  order  of  court  to  pay  the  fees 
and  mileai^e  of  a  witness  for  whose  appearance  at  court  a  subpoena 
was  issued  upon  the  precipe  of  the  United  States  district  attorney  in 
behalf  of  a  deputy  marshal  in  a  proceeding  under  section  643,  Bevised 
Statutes,  for  the  removal  of  the  cause  from  a  State  court  to  a  United 
States  court. 

{CcmiptroUer  Tracewdl  to  United  States  Marshal  S.  Brown 
AUen^  Noventher  11^  1901.) 

I  have  received  your  letter  of  the  4th  ultimo  inclosing  a 
certificate  of  compensation  to  Dr.  Peyton  Green,  a  witness  in 
the  case  of  the  Commonwealth  of  Virginia  v.  T,  L.  Fdts^  a 
deputy  marshal,  for  one  day's  attendance  and  mileage  as  such 
witness,  payment  of  which  is  demanded. 

The  facts  submitted,  on  which  you  request  a  decision  author- 
izing the  payment  by  you,  are  as  follows: 

*'In  March  or  April,  1901,  Deputy  Marshal  Felts  was  in- 
dicted by  the  grand  lurv  of  the  county  of  Wythe  for  an  offense 
committed  against  the  laws  of  the  State  of  Virginia.  On  the 
31st  day  of  Slay  the  case  was  removed  to  the  United  States 
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court  on  a  writ  of  habeas  corpus  cum  causa,  as  provided  by 
section  643  of  the  Revised  Statutes.  On  the  1st  day  of 
October  the  case  was  set  for  a  hearing  at  Lynchburg  to 
determine  the  question  of  jurisdiction  under  said  section.  At 
the  request  of  the  attorney  for  the  defendant,  with  the  con- 
currence of  the  district  attorney,  the  clerk  of  the  United 
States  couiii  at  Lynchburg  issued  subpcenas  for  witnesses  to 
tesitify  on  behalf  of  the  defendant  at  the  hearing  of  the  ques- 
tion of  jurisdiction.  The  tenor  and  form  of  these  subpoenas 
are  set  forth  in  a  copy  of  the  same  hereto  attached,  as  made 
out  by  the  clerk. 

'"There  was  also  entered  by  the  judge  sitting  in  the  case  an 
order,  a  certified  copy  of  which  I  enclose.  You  will  observe 
the  closing  sentence,  which  states  that  '  the  marshal  pay  the 
same,  as  provided  by  law.' 

"The  State  of  Virginia  was  represented  by  the  attorney- 
^neral  of  Virginia,  and  on  his  motion  the  cause  was  con- 
tinued until  the  regular  March  term  of  the  United  States 
court  at  Lynchburg,  1902.  No  decision,  therefore,  has  been 
rendered  by  the  judge  as  to  whether  the  United  States  court 
has  jurisdiction  as  to  the  subject-matter  involved." 

Section  643,  Revised  Statutes,  provides  that — 

''\Vhenever  any  civil  suit  or  criminal  prosecution  is  com- 
menced in  any  court  of  a  State  against  any  officer  appointed 
under  or  acting  by  authority  of  any  revenue  law  of  the  U  nited 
States  now  or  hereafter  enacted,  or  against  any  person  acting 
under  or  by  authority  of  any  such  officer,  on  account  of  any 
act  done  under  color  of  his  office  or  of  any  such  law,  or  on 
account  of  any  right,  title,  or  authority  claimed  by  such  officer 
or  other  person  under  any  such  law,  *  *  *  the  said  suit 
or  prosecution  may,  at  any  time  before  the  trial  or  final  hear- 
ing thereof,  be  removed  for  trial  into  the  circuit  court  next 
to  be  holden  in  the  district  where  the  same  is  pending,  upon 
the  petition  of  such  defendant  to  said  circuit  court."    *    *    * 

Deputy  Marshal  Felts,  as  set  forth  in  his  petition  to  the 
court  for  removal  of  the  case  from  the  State  court,  shows 
that  he  had  in  his  hands  to  be  executed  two  capiases  issued  by 
the  clerk  of  the  United  States  court  for  the  arrest  of  two  per- 
sons charged  with  violating  the  revenue  laws  of  the  United 
States,  and  further  avers  that  the  killing  with  which  he  is 
charged  and  indicted,  and  for  which  he  is  being  prosecuted, 
was  done  by  him — 

'*as  an  absolute  necessity  for  the  preservation  of  his  own  life 
and  under  color  of  his  said  office  and  of  the  revenue  laws  of 
the  United  States,  and  under  the  right,  title,  and  authority 


Digitized  by  CjOOQ IC 


296  DECISIONS    OF   THE   COMPTBOLLEB. 

claimed  by  petitioner  under  the  revenue  and  other  laws  of  the 
United  States,  etc." 

The  petition  seems  to  be  in  strict  conformity,  both  in  form 
and  substance,  y^  ith  the  provision  of  said  section  643. 

,  The  question  involved  having  been  referred  to  the  Attorney- 
General  for  a  statement  of  his  views  thereon,  the  following 
suggestions  are  made: 

"It  appears  from  the  letter  of  Marshal  Allen  and  from  the 
order  of  court  requiring  the  marshal  to  pay  the  witnesses  that 
the  case  had  been  removed  to  the  United  States  circuit  court, 
and  that  the  witnesses  whose  fees  were  ordered  to  be  paid 
were  subpoenaed  for  the  defendant  at  the  request  of  the  dis- 
trict attorney.  It  has  been  customary  for  the  Government  to 
pay  the  fees  of  witnesses  on  behalf  of  the  defendant  in  cases 
removed  to  a  United  States  court,  under  sec.  643,  Revised 
Statutes  of  the  United  States. 

"A  doubt  has  arisen  as  to  the  propriety  of  paying  them  in 
this  case  because  it  has  been,  and  perhaps  is  now,  claimed  that 
the  case  should  not  have  been  removed  as  aforesaid.  Even 
though  it  shall  finally  be  determined  that  the  case  was  improp- 
erly removed  from  the  State  court,  still  it  is  believed  that  the 
marshal  should  be  instructed  to  pay  the  witnesses  who  attended 
in  obedience  to  subpoenas  issued  in  compliance  with  the  precipe 
signed  officially  b}^  the  United  States  attorney." 

Pursuant  to  the  suggestions  of  the  Attorney-General  and 
considering  the  fact  that  section  846,  Revised  Statutes,  fully 
protects  a  marshal  in  the  payment  of  witnesses  when  made 
under  an  order  of  the  court,  I  have  no  hesitation  in  authoriz- 
ing you  to  pay  the  witnesses  subpoenaed  in  the  above-named 
case  in  obedience  to  an  order  or  orders  of  the  court  therein. 


MEDICAL  ATTENDANCE  UPON  OFFICERS  OR  EM- 
PLOYEES INJURED  IN  THE  LINE  OF  DLTY. 

Where  the  compensation  of  an  oflScer  or  employee  is  fixed  by  contract, 
provision  may  be  made  therein  as  a  part  of  compensation  for  medical 
attendance  in  case  of  injury  received  or  sickness  occurring  in  the  line 
of  duty;  but  in  the  absence  of  such  provision  in  the  contract,  or  of 
provision  therefor  by  law,  the  Government  is  under  no  legal  obliga* 
tion  to  pay  for  such  attendance  upon  sick  or  disabled  officers  or 
employees, 

{Decision  hy  dyinptrollei'  TracexoM^  NoDeinbei*  12^  1901.) 

The  Auditor  for  the  Treasury  Department,  b}^  settlement 
dated  October  25,  1901,  of  the  accounts  of  Commander  F.  M. 
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Symonds,  U.  S.  N.,  inspector  of  the  Ninth  lighthouse  dis- 
trict, for  disbursements  for  supplies  of  light-houses,  1901, 
for  the  third  and  fourth  quarters  of  1901,  disallowed  pay- 
ments amounting  to  $510.75  for  medical  attendance,  surgical 
services,  and  expenses  at  hospital  of  a  keeper  and  assistant 
keeper,  of  Squaw  Island  Light  Station.  The  Auditor  also, 
by  settlement  dated  October  25,  1901,  of  Commander  Sy- 
monds  account  for  salaries  of  keeper  of  light-houses,  1901, 
for  the  fourth  quarter  of  1901,  disallowed  payments  amount- 
ing to  J16.07  for  traveling  expenses  of  the  same  keeper 
and  assistant  keeper  from  the  hospital  to  their  homes.  Com- 
mander Symonds  has  applied  for  a  revision  of  his  acc^ounts  as 
to  these  items. 

The  circumstances  under  which  these  expenses  were  in- 
curred are  described  in  a  communication  by  Commander 
Symonds  to  the  Light-House  Board,  under  date  of  December 
20,  1900,  as  follows: 

"On  the  14th  of  December,  1900,  Squaw  Island  was  closed 
for  the  winter,  and  on  that  date,  just  after  noon,  Mr.  William 
H.  Shields,  keeper,  Mr.  Owen  C.  McCauley,  first  assistant 
keeper,  and  Mr.  Lucien  F.  Morden,  second  assistant  keeper, 
a£  also  the  keeper's  wife  and  niece,  left  the  island  in  the  sta- 
tion sailboat  for  St.  James,  Michigan.  Shortly  after  leaving 
the  island  the  boat  was  capsized  by  a  heavy  squall. 

"'Both  the  keeper  and  nis  first  assistant  are  experienced 
boatmen;  still  the  accident  must  be  attributed  to  an  error  of 
judgment  in  estimating  the  strength  of  the  wind  of  the  ap- 
proaching squall  which  capsized  them. 

''*Thev  all  succeeded  in  reaching  the  overturned  boat  and 
were  laslied  to  it,  with  the  exception  of  Mr.  Lucien  F.  Mor- 
den, the  second  assistant,  who  refused  to  be  lashed.  About 
eight  hours  after,  the  two  women  died  from  cold  and  exposure; 
and  about  midnight  the  second  assistant,  benumbed  from  cold, 
lost  his  hold  on  the  boat  and  was  drowned. 

^' At  about  11  a.  m.  the  next  day,  the  15th  December,  1900, 
the  survivors  of  the  boat,  Mr.  \V  illiam  H.  Shields,  keeper, 
and  Mr.  OwenC.  McCauley,  first  assistant  keeper,  were  picked 
up  by  the  steamer  '*  Manhattan,"  Captain  Dobson;  and  they, 
ti^ther  with  the  bodies  of  the  two  women,  were  taken  to 
Manitowoc,  Wisconsin,  where  the  keepers  were  sent  to  the 
hospital  of  the  ''Holy  Family." 

**I  visited  the  hospital  on  Ihe  17th  of  December  and  found 
Air.  Shields  seriouslv  ill  from  the  terrible  experience  and  ex- 
posure. His  lower  limbs  were  badly  frozen,  and  it  is  proba- 
We  that  he  will  lose  a  portion  of  his'  right  foot  and  some  of 
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the  joints  of  the  toes  of  the  left  one.  He  probably  will  not 
be  able  to  leave  the  hospital  for  at  least  a  month.  Mr.  Mc- 
Cauley  was  in  a  much  better  physical  condition  and  may  be 
able  to  depart  for  his  home  in  a  few  days." 

The  appropriation  for  supplies  of  light-houses,  1901  (31 
Stat.  1139),  so  far  as  it  is  material  to  this  case,  is  in  the  fol- 
lowing terms: 

"For  supplying  fog-signals,  light-houses,  and  other  lights 
with  illuminating,  cleaning,  preservative,  and  such  other  ma- 
terials as  may  be  required  for  annual  consumption;  *  *  ♦ 
and  for  all  other  necessary  incidental  expenses."    *    *    * 

In  7  Comp.  Dec,  189,  quoting  the  syllabus,  it  was  held 
that: 

"The  term  'supplies'  as  used  in  annual  ap>propriations  for 
supplies  of  light-nouses  applies  to  such  articles  only  as  are 
required  for  annual  consumption." 

The  articles  specifically  provided  for  are  also  only  such  as 
are  required  in  illuminating,  cleaning,  and  preserving  such 
lights  and  signals,  or  are  incidental  thereto.  It  was  alSo  held 
in  the  decision  referred  to  that  the  term  "  incidental  expenses  "* 
in  such  an  appropriation  in  connection  with  specific  provisions 
for  several  classes  of  expenses  "is  not  to  be  construed  as  hav- 
ing the  widest  extent  of  meaning  which  it  might  have  if  it  stood 
alone,  but  is  to  be  construed  in  connection  with  and  as  hav- 
ing relation  to  the  classes  of  expenses  specifically  provided  for, 
and  to  which  it  is  supplementary." 

The  appropriation  for  salaries  of  keepers  of  light-houses, 
1901,  is  in  the  following  terms: 

"For  salaries,  fuel,  rations,  rent  of  quarters  where  neces- 
sary, and  all  other  necessary  incidental  expenses  of  *  *  * 
light-house  and  fog-siffnal  keepers  and  laborers  attending 
other  lights."     *     *    *^ 

The  provision  for  incidental  expenses  contained  in  this 
appropriation  must  be  construed  in  like  manner.  But  the 
travel  of  the  keeper  and  assistant  keeper  in  this  case  was  not 
travel  on  public  business  or  duty,  and  therefore  can  have  no 
connection  with  objects  provided  for  by  this  appropriation. 

I  am  therefore  of  opinion  that  neither  of  these  appropria- 
tions is  applicable  to  the  expenses  described. 

But  there  is  a  more  serious  objection  to  these  payments. 
This  objection  is  clearly  indicated  by  the  following  decisions, 
the  quotations  being  of  the  syllabi  only. 
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"The  surgical  and  hospital  expenses  of  a  civil  employee 
injured  in  the  course  of  his  service  upon  a  Government  work 
are  not  a  proper  charge  a^inst  the  Government  in  the  absence 
of  express  statutory  provision  therefor."    (1  Comp.  Dec,  62.) 

"There  is  no  provision  of  law  authorizing  the  payment  of 
the  expenses  of  an  ambulance  to  carry  a  civil  employee  injured 
in  ser\*ice  on  a  Government  work."     (1  Gomp.  Dec,  181.) 

See  also  1  Comp.  Dec,  289;  3  id.,  178;  5  id.,  363;  7  id.,  89 
and  407.  Where  the  compensation  of  an  officer  or  employee 
i8  not  fixed  by  law,  but  is  provided  for  by  contract,  provision 
may  no  doubt  be  made  therein  for  medical  attendance  in  case 
of  injury  or  sickness  occurring  in  the  line  of  duty  as  a  part  of 
compensation.  But  in  the  absence  of  such  provision  in  the 
contract  or  of  provision  therefor  by  law,  the  Government  is 
ander  no  legal  obligation  to  pay  for  such  attendance  upon 
sick  or  disabled  officers  or  employees. 

The  action  of  the  Auditor  is  affiimed. 


INCREASED  PAY  OF  OFFICERS  OF  THE  MARINE 
CORPS  SERVING  AT  FOREIGN  STATIONS. 

Under  the  provLeions  in  the  act  of  March  2,  1901,  **for  additional  10  per 
cent  increase  on  pay  of  officers  of  the  Army  serving  at  foreign  sta- 
tions," service  by  a  captain  of  the  Marine  Corps  as  judge-advocate  of  a 
court-martial  at  the  naval  station  at  Samoa  is  service  at  a  foreign  sta- 
tion, and  he  is  entitled  to  the  increase  of  pay  provided  for  by  that  act 
while  performing  such  service. 

{Asifistant  Comptroller  Mitchell  to  Assistant  Payinaster  George 
Richards,.  V  S.  M.  C,  November  11^,  1901.) 

By  reference  of  the  Secretary  of  the  Navy,  I  am  in  receipt 
of  your  letter  of  the  16th  ultimo  as  follows: 

"  In  the  act  approved  March  2d,  1901,  making  appropria- 
tions for  the  suppoiii  of  the  Army  for  the  current  fiscal  year, 
there  occurs  the  following: 

*' '  Provided,  That  hereafter  the  pay  proper  of  all  officers 
and  enliited  men  serving  beyond  the  limits  of  the  States  com- 
prising the  Union  and  the  Territories  contiguous  thereto, 
shall  be  increased  ten  per  centum  for  officers  and  twenty  per 
centum  for  enlisted  men  over  and  above  the  rates  of  pay  proper 
as  fixed  by  law  for  time  of  peace,  and  the  time  of  such  serv- 
ice shall  \ie  counted  from  the  date  of  departure  from  said 
States  to  date  of  return  thereto.'     (31  Stat.,  903.) 
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"2.  Captain  John  T.  Myers,  U.  S.  Marine  Corps,  whose 
accounts  for  pay  are  borne  upon  the  rolls  of  this  office,  has 
filed  with  me  the  enclosed  cop}^  of  his  orders,  dated  the  7th 
instant,  for  temporary  shore  dutj^  at  the  naval  station  Samoan 
Islands.  He  is  being  credited  on  these  rolls  with  pay  at  the 
rate  of  $2,160  per  annum,  the  same  being  the  rate  of  pay  of  a 
captain,  plus  authorized  increase  of  twenty  percent  for  length 
of  service.  In  view  of  what  is  above  quoted,  I  have  the  honor 
to  request  your  decision  as  to  whether  Captain  Myers  can  be 
properly  paid  while  on  this  dut}'-  the  ten  percent  increase  pro- 
vided for  m  the  above-mentioned  act,  and  if  said  increase  shall 
commence  from  the  date  of  his  departure  from  the  continental 
limits  of  the  United  States  as  certified  to  on  the  enclosed 
orders,  and  continue  until  his  return  to  said  States." 

The  character  of  the  service  to  which  Captain  Myers  nas 
been  assigned  outside  of  the  limits  of  the  United  States  will 
appear  by  his  orders,  which  read  as  follows: 

"You  will  proceed  to  the  navy-vard,  Puget  Sound,  Brem- 
erton, Wn.,  and  report  on  the  thirteenth  instant  to  Rear- 
Admiral  Silas  Case}',  comdg.  Pacific  Stn.  for  passage  on  the 
U.  S.  S.  Wisco7win  to  the  naval  station  Samoa.  Upon  your 
arrival  at  the  naval  station  at  Samoa  report  to  Rear- Admiral 
Robley  D.  Evans,  U.  S.  N.,  president  of  a  general  court 
ordered  to  be  convened  at  that  station  for  duty  as  judge- 
advocate  of  the  court.  When  your  ser\ices  are  no  longer 
required  by  the  court  you  will  return  to  your  station  as  Admi- 
ral  Casey  may  direct." 

The  question  which  you  present  is  whether  the  duties 
required  of  Captain  Myers  under  said  orders  are  such  as  to 
entitle  him  to  the  10  per  centum  increase  of  pay  as  provided 
for  Army  oflBicei-s  b}'  the  act  quoted  in  your  letter. 

By  section  1612,  Revised  Statutes,  it  is  provided  that — 

*' Officers  of  the  Marine  Corps  shall  be  entitled  to  receive 
the  same  pa}'  and  allowances  *  *  *  as  are  or  may  be  pro- 
vided bjr  or  in  pursuance  of  law  for  officers  *  ♦  ♦  of  like 
grades  in  the  infantry  of  the  Army." 

They  are  therefore  entitled  to  the  same  increase  of  pay  for 
service  outside  the  limits  of  the  States  comprising  the  Union 
and  Territories  contiguous  thereto  as  officers  of  the  Army 
would  receive  under  like  conditions. 

The  language  of  the  act  of  March  2,  1901,  quoted  in  your 
letter,  is  immediately  preceded  by  an  appropriation  as  follows: 

"For  additional  ten  per  centum  increase  on  pay  of  officers 
serving  at  foreign  stations,  five  hundred  thousand  dollars." 
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In  construing  the  proviso  in  the  light  of  the  appropriation 
to  which  it  was  attached,  it  was  held  by  this  office  in  a  decision 
dated  July  3,  1901,  upon  an  application  for  the  increased  pay 
by  a  Xaval  officer  detached  from  his  vessel  in  foreign  waters 
and  ordered  to  the  United  States,  that — 

•■•The  service  referred  to  in  the  proviso  as  'service  beyond 
the  limits  of  the  States  comprising  the  Union,  and  the  Terri- 
tories of  the  United  States  contiguous  thereto'  is  the  same 
kind  of  service  for  which  appropriation  had  been  made  for  ten 
per  centum  increase,  that  is,  service  at  'foreign  stations,' 
adding  thereto  service  in  going  to  and  returning  from  such 
stations." 

The  question  then  narrows  itself  down  to  whether  the  service 
which  Captain  Myers  is  required  to  render  as  judge  advocate 
of  a  general  court  ordered  to  be  convened  at  the  naval  station 
at  Samoa  is  service  at  a  foreign  station  within  the  meaning  of 
the  act  of  March  2,  1901. 

Where  an  officer's  principal  duty  is  to  travel  to  a  point 
outside  the  limits  prescribed  in  said  act  for  the  purpose  of 
doing*  some  specific  thing  and  then  to  return  to  the  United 
States,  his  service,  although  literally  beyond  the  limits  of  the 
states  comprising  the  Union  and  the  Territories  contiguous 
thereto,  is  not  the  kind  of  service  for  which  the  ten  per 
centum  increase  of  pay  is  provided.  This  was  so  decided 
September  26,  1901,  in  the  case  of  Paj'^  Inspector  Frank  C. 
Cosby,  United  States  Navy,  who  was  ordered  to  travel  to 
various  points  outside  of  such  limits  for  the  purpose  of  inspect- 
ing accounts  of  certain  designated  paymasters,  as  well  as  the 
accounts  of  other  paymasters  with  whom  he  might  come  in 
contact,  and  then  to  return  to  the  United  States.  It  was  held 
that  his  duties  did  not  constitute  service  at  a  foreign  station 
within  the  meaning  of  the  act. 

The  duties  of  Captain  Myers  in  this  case  are  of  a  different 
and  more  enduring  character.  He  is  not  ordered  to  do  a 
particular  act  and  then  to  return,  but  he  must  report  for 
general  duty  of  a  certain  nature  under  the  orders  and  direc- 
tion of  a  superior  officer.  How  long  this  service  will  require 
his  presence  at  the  particular  place  named  is  uncertain.  The 
i^tatute  moreover  should  not  be  construed  so  as  to  mean  only 
ttenrice  at  a  military  station  as  that  term  is  usually  understood 
and  defined  in  the  United  States,  that  is,  a  place  where  mill- 
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tary  duty  or  discipline  is  exacted,  or  where  troops  or  military 
stores  and  arms  are  kept  and  military  duty  performed,  since 
Congress  could  not  have  supposed  that  the'  United  States 
could  maintain  such  military  stations  in  foreign  countries. 
The  statute  is  complied  with  if  the  oflScer  is  regularl}'  assigned 
to  some  military  duty  at  some  place  on  land  outside  the  limits 
designated  other  than  duty  of  such  a  temporary  character  as 
might  be  attended  to  in  connection  with  travel,  or  without 
seriously  interfering  with  travel. 

In  my  opinion  Captain  Myers  has  been  assigned  to  duty 
which  entitled  him  to  increase  of  pay  as  provided  by  the  act 
of  March  2,  1901,  for  officers  of  the  Army,  and  that  he  is 
entitled  to  said  increase  from  the  time  he  left  the  United 
States  for  his  post  of  duty. 


ADVANCEMENT   IN    NUMBERS   OF   OFFICERS   OF 
THE  NAVY  FOR  CONSPICUOUS  CONDUCT. 

Where  an  officer  of  the  Navy  was  nominated  by  the  President  for 
advancement  in  numbers  for  eminent  and  conspicuous  conduct  in 
battle  during  the  Spanish  war,  pursuant  to  section  1506,  Re\Teed 
Statutes,  as  amended  by  the  act  of  June  17,  1878,  but  the  nomination 
was  not  acted  upon  by  the  Senate,  and  he  was  also  nominated  for 
promotion  and  confirmed  in  the  order  in  which  he  would  have  t)een 
reached  for  promotion  had  such  advancement  in  numbers  been  regu- 
larly confirmed,  it  must  be  inferred  that  the  Senate  in  confirming  such 
nomination  for  promotion  intended  to  consent  to  the  advancement  in 
numbers  for  which  he  was  nominated;  and  under  the  act  of  March  3, 
1901,  which  provides  that  officers  so  advanced  for  servit«  in  the 
Spanish  war  shall  thereafter  on  promotion  be  carried  as  extra  or  addi- 
tional numbers  to  their  respective  grades,  such  officer  becomes  an 
additional  number  in  his  grade,  and  a  vacancy  is  thereby  created  to 
which  another  officer  may  be  promoted. 

{Assistant  Comptroller  Mitchell  to  Pay  Lispector  Lawrence  G. 
Boggs,  U.  S.  JV.,  November  U,  190 L) 

I  have  your  letter  of  September  4,  1901,  resubmitting  to 
me  the  case  of  the  rate  of  pay  of  Rear- Admiral  E.  M.  Shepard, 
United  States  Navy,  and  calling  my  attention  to  the  decision 
of  this  office  dated  July  3, 1901  (8  Comp.  Dec,  7),  in  the  case 
of  Rear-Admiral  Frederick  Rodgers,  wherein  it  was  stated 
that  Shepard's  promotion  to  the  grade  of  Rear- Admiral  was 
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Unauthorized,  as  no  vacancy  existed  for  him  on  March  3, 1901, 
when  his  promotion  was  made. 

An  answer  to  j'our  inquiry  has  been  delayed  pending  ? 
reference  of  your  communication  to  the  Navy  Department  for 
a  statement  of  facts  showing  how  the  vacancy  to  which  Rear- 
Admiral  Shepard  was  promoted  arose.  The  Secretary  of  the 
Navy  under  date  of  October  17,  1901,  responded  as  follows: 

"On  the  10th  dav  of  August,  1898, Captain  Francis  J.  Hig- 
^nson  was,  by  order  of  the  President,  advanced  three  num- 
bers in  rank  from  that  date,  to  take  rank  next  after  Captain 
Bartlett  J.  Cromwell.     On  the  7th  day  of  December,  the 
President  submitted  to  the  Senate  the  nomination  of  Captain 
Higginson  to  be  advanced  three  numbers  for  conspicuous  con- 
duct in  battle,  under  the  provisions  of  section  1506  of  the 
Revised  Statutes,  and  to  take  rank  next  after  Captain  Bartlett 
J.  Cromwell,     On  the  same  day  the  President  also  recom- 
mended that  Commodore  Winfield  Scott  Schley  be  advanced 
sLx  numbers  in  rank,  and  to  be  a  Rear- Admiral' in  the  Navy 
from  the  10th  day  of  August,  1898,  and  to  take  rank  after 
Commodore  John  C.  Watson.     The  President  likewise  on  the 
i^me  day  nominated  Captain  Bartlett  J.  Cromwell  to  be  a 
Commodore  in  the  Navv,  from  the  10th  day  of  August,  1898, 
vice  Commodore  John  A.  Howell,  promoted,  and  also  Captain 
Francis  J.  Higginson  to  be  a  Commodore  in  the  Navy  from 
the  10th  day  of  August,  1898,  vice  Commodore  Winfield  Scott 
Schley,  advanced  and  promoted.     On  the  14th  day  of  Decem- 
ber following  the  Senate  confirmed  the  nominations  of  Cap- 
tains Bartlett  J.  Ci'omwell  and  Francis  J.  Higginson  to  be 
Conmiodores.     Under  the  provisions  of  section  1506  of  the 
Revised  Statutes  it  is  provided  '  that  the  rank  of  officers  shall 
not  be  changed  except  in  accordance  with  the  provisions  of 
existing  law  and  by  and  with  the  advice  and  consent  of  the 
Senate.      In  view  of  the  provision  of  law  and  the  two  nomi- 
nations under  consideration  by  the  Senate,  to  wit,  the  advance- 
ment of  Captain  Higginson  three  numbers  in  rank  to  take 
rank  next  after  Captain  Bartlett  J.  Cromwell,  and  the  nomi- 
nation to  be  a  Commodore  to  fill  a  vacancy  in  that  grade  to 
which  promotion  he  (Higginson)  would  be  entitled  only  upon 
the  confirmation  by  the^nate  of  the  President's  recommen- 
dation for  his  advancement,  it  is  deemed  by  this  Department 
that  when  the  Senate  confirmed  the  promotion  of  Higginson 
to  fill  a  vacancy  to  which  he  could  only  be  entitled  upon  its 
confirmation  of  his  advancement,  it  necessarily  and  tnereby 
a.ssserted  its  consent  to  his  advancement.     As  the  Senate  could 
not  promote  Higginson  under  existing  law,  its  confirmation 
of  the  Presidenrs  nomination  to  be  a  Commodore  necessarih^ 
confirmed  his  advancement  as  recommended  by  the  President 
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to  be  advanced  three  numbers  for  eminent  and  conspicuo^is 
conduct  in  battle.  Admiral  Hig^nson  has  since  that  time 
retained  the  number  in  his  grade  which  his  promotion  at  that 
time  gave  him.  Having  been  considered  by  the  Department 
as  advanced,  his  name  was  not  resubmitted  to  the  Senate  dur- 
ing the  last  Congress  for  advancement  and  promotion  for  the 
services  rendered  during  the  Spanish  war,  as  was  the  case  of 
other  officers  whose  advancement  had  not  theretofore  been 
sanctioned  by  the  Senate. 

'^In  its  letter  to  the  President  transmitting,  in  response  to 
the  Senate  resolution  of  February  4, 1901,  a  list  of  the  names 
of  officers  of  Rear- Admiral  Sampson's  fleet  in  Cuban  waters 
who  were  nominated  by  the  President  for  advancement  and 
promotion  in  the  Fifty-fifth  Congress,  the  Department  ex- 
plained the  omission  of  certain  names  as  follows: 

*' '  You  will  also  note  that  the  names  of  Captain  Philip,  Cap- 
tain Higginson,  and  Captain  McCalla  are  not  included,  Captain 
Philip  having  died  and  Captain  Higginson  having  already 
received  his  promotion  bv  the  confirmation  of  his  nomination 
for  pi'omotion  to  the  gra^e  of  commodore.' 

'^Kear- Admiral  Higginson  has  accordingly  been  considered 
by  the  Department  as  among  those  who  were  advanced  in  rank 
for  services  rendered  during  the  war  with  Spain  pursuant  to 
the  provisions  of  section  1506  of  the  Revised  Statutes,  and 
having  been  promoted  to  a  higher  ^rade,  to  wit,  that  of  com- 
modore, is  deemed,  under  the  provisions  of  the  act  approved 
March  3,  1901,  to  be  an  additional  number  in  the  grade  of 
rear-admiral.  To  the  vacancy  created  under  said  law  Captain 
Edwin  M.  Shepard,  as  before  stated,  was  promoted." 

It  will  thus  be  seen  that  the  legality  of  the  promotion  of 
Shepard  depends  upon  the  question  whether  or  not  Rear- 
Admiral  Higginson  was  properly  regarded  as  having  been 
advanced  in  numbers  for  service  in  the  Spanish  war,  pursuant 
to  section  1506,  Revised  Statutes,  so  that  under  the  act  of. 
March  3, 1901,  s^ij^ra^  he  should  after  the  latter  date  be  carried 
as  an  additional  number  to  the  grade  of  rear-admiral.  His  dis- 
placement, in  pursuance  of  said  act,  from  among  the  eighteen 
rear-admirals  allowed  by  law  would  operate  to  create  a  vacancy 
to  which  Shepard  might  lawfully  be  promoted. 

Sections  1474, 1475, 1476, 1477, 1478, 1479,  and  1480,  Revised 
Statutes,  provide  as  follows: 

''Sec.  1474.  Officers  of  the  Medical  Corps  on  the  active 
list  of  the  Navy  shall  have  relative  i*ank  as  follows ;    ♦    ♦    ♦    " 

''Sec.  1475.  Officers  of  the  Pay  Corps  on  the  active  list  of 
the  Navy  shall  have  relative  rank  as  follows:    *    *    ♦    " 
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"Sec.  1476.  Officers  of  the  Engineer  Corps  on  the  active 
listof  the  Navy  shall  have  relative  rank  as  follows:    *    *    »    " 

"Sec.  1477.  Of  the  naval  constructors,  two  shall  have  the 
relative  rank  of  captain,  three  of  commanders,  and  all  others 
that  of  lieutenant-commander  or  lieutenant.  Assistant  naval 
constructors  shall  have  the  relative  rank  of  lieutenant  or 
master." 

'•Sec.  1478.  Civil  engineers  shall  have  such  relative  rank 
•a«  the  President  may  fix." 

•-Sec.  1479.  Chaplains  shall  have  relative  i*ank  as  follows: 

•        *         *         39 

*^Sec.  1480.  Prof essors  of  mathematics  shall  h^ve  relative 
rank  ss  follows:     *    *    * 

*"The  grades  established  in  the  six  preceding  sections  for 
the  staff  corps  of  the  Navy  shall  be  fiUea  by  appointment  from 
the  highest  members  in  each  corps  according  to  senioritv. 

Sections  1467  and  1458,  Revised  Statutes  are  as  follows: 

**  Sec.  1467.  Line  officers  shall  take  rank  in  each  grade 
according  to  the  dates  of  their  commissions." 

*•  Sec.  1458.  The  next  officer  in  rank  shall  be  promoted  to 
the  place  of  a  retired  officer,  according  to  the  established  rules 
of  tne  service;  and  the  same  rule  of  promotion  shall  be 
applied  successively  to  the  vacancies  consequent  upon  the 
retirement  of  an  officer." 

By  the  above  statutory  provisions  it  will  be  observed  that 
the  oflScers  mentioned  in  sections  1474, 1475, 1476, 1477, 1478, 
1479,  and  1480,  and  any  officer  of  the  line  promoted  to  the 
place  of  a  retired  officer,  are  all  required  to  be  promoted 
according  to  seniority,  which  seniorit}'  is  determined  bj'  the 
dates  of  their  commissions.     (18  Op.  Att.  Gen.,  394.) 

On  the  same  day  that  the  President  nominated  Captain 
Higginson  for  advancement  he  nominated  Commodore  Win- 
field  S.  Schley  for  advancement  and  promotion  to  the  grade 
of  rear-admiral,  both  in  accordance  with  the  provisions  of  sec- 
tion 1506,  Revised  Statutes,  as  amended  by  the  act  of  June  17, 
IS78.  Captain  Higginson  was  at  the  same  time  nominated 
and  afterwards  confirmed  to  be  a  commodore,  not  to  take  the 
pla<-e  of  an  officer  in  that  grade  who  had  been  retired,  but 
'•  vice  Commodore  Winfield  S.  Schley,  advanced  and  pro- 
naoted." 

The  above  provisions  of  the  statute  do  not  prescribe  a  rule 
of  promotion  to  fill  a  vacancy  in  the  line,  except  the  officer 
promoted  is  to  take  the  place  of  an  officer  in  the  line  who  is 
24941— Vol.  8 20 
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retried,  or  to  fill  the  vacancy  below,  consequent  upon  such 
retirement.  They  do  not  apply  to  an  officer  promoted  to  fill 
a  vacancy  in  the  line  caused  by  death,  resignation,  removal, 
or  the  promotion  of  an  officer  to  a  higher  grade  under  section 
1506,  as  amended.  It  is  difficult  to  see  why  the  rule  of 
seniorit}^  should  apply  to  the  promotion  of  an  officer  to  take 
the  place  of  an  officer  in  the  line  who  is  retired,  but  not  to 
fill  a  vacancy  in  the  line  caused  by  death,  resignation,  remo- " 
val,  or  promotion  under  said  section  as  amended. 
Sections  1483  and  1521,  Revised  Statutes,  provide: 

*'  Sec.  1483.  Graduates  of  the  Naval  Academy  shall  take 
rank  according  to  their  proficiencv  as  shown  by  their  order 
of  merit  at  the  date  of  graduation." 

''Sec.  1521.  When  cadet  midshipmen  shall  have  passed 
successfully  the  graduating  examination  at  the  Academy, 
thev  shall  receive  appointments  as  midshipmen  and  shall  take 
rant  according  to  tneir  proficienc-y  as  shown  by  the  order  of 
their  merit  at  date  of  graduation.'' 

Sections  1493  and  1496,  Revised  Statutes,  so  far  as  applica- 
ble to  this  case,  provide  that  no  line  officer  below  the  grade 
of  commodore  shall  be  promoted  to  a  higher  grade  on  the 
active  list  of  tbe  Navy  until  his  physical,  mental,  moral,  and 
professional  fitness  to  perform  all  his  duties  at  sea  have  been 
established  to  the  satisfaction  of  a  board  of  examining  officers 
appointed  b}'  the  President.  The  evident  puipose  of  said 
sections  was  to  prevent  the  promotion  of  unworthy  and  inef- 
ficient officers,  and  with  these  safeguards  against  the  promo- 
tion of  unworthy  and  inefficient  officei"s,  theie  would  seem  to 
be  no  good  reason  why  a  captain  in  the  line  who  is  deemed 
worthy  of  promotion  should  not  be  promoted  according  to 
seniority  to  fill  a  vacanc}^  in  the  line  caused  b}'  death,  resig- 
nation, removal,  or  promotion  of  an  officer  under  section  150G, 
as  well  as  to  take  the  place  of  an  officer  in  the  line  who  is 
retired. 

Section  1506,  Revised  Statutes,  as  amended  by  the  act  of 
June  17,  1878  (20  Stat,  144),  provides: 

''  Any  officer  of  the  Navy  may,  by  and  with  the  advice  and 
consent  of  the  Senate,  l)e  advanced  not  exceeding  thirtj^  nunti- 
bers  in  rank,  for  eminent  and  conspicuous  conduct  in  battle 
or  extitiordinar^'  heroism;  and  the  rank  of  officers  shall  not 
be  changed  except  in  accordance  with  the  provisions  of  ex- 
isting law,  and  by  and  with  the  advice  ana  consent  of  the 
Senate." 
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By  section  1506,  as  amended,  the  President  and  the  Senate 
jointly  are  authorized  to  advance  a  captain  in  the  Navy  not 
exceeding  thii-ty  numbers  in  rank  for  eminent  and  conspicu- 
ous conduct  in  battle  or  extraordinary^  heroism,  and  bj^  a 
reasonable  construction  of  the  law  it  would  seem  that  the 
President  and  Senate  would  not  be  authorized  to  advance  an 
officer  in  rank  except  as  provided  in  said  section.  It  is 
insisted  that  Captain  Higginson  could  be  promoted  to  commo- 
dore only  according  to  seniority,  and  that  there  was  no  author- 
ity for  his  nomination  and  confirmation  to  be  a  commodore 
at  the  time  he  was  so  nominated  and  confirmed,  unless  thereby 
his  nomination  for  advancement  three  numbers  in  the  grade 
of  captain  was  confirmed.  The  Senate  confirmed  the  nomi- 
nation of  Captain  Higginson  to  be  a  commodore  without  tak- 
ing any  separate  and  independent  action  on  his  nomination 
for  advancement  three  numbei's  in  the  grade  of  captain. 
Neither  the  advancement  in  numbers  nor  the  promotion  could 
have  been  made  by  the  President  without  the  advice  and  con- 
sent of  the  Senate. 

The  effect  of  the  advancement  in  numbers  of  Captain  Hig- 
ginson, if  accomplished,  was  to  change  his  rank,  and  in  con- 
nection with  the  advancement  of  Captain-  Philip  and  the 
promotion  of  Captain  Cromwell  to  place  him  at  the  head  of 
the  list  of  captains,  thereby  entitling  him,  according  to  senior- 
ity, to  be  promoted  to  fill  the  first  vacancj^  that  should  there- 
after occur  in  the  grade  of  commodore.  It  must  be  assumed 
that  the  Senate  in  confiraiing  the  nomination  of  Captain  Hig- 
ginson to  be  a  commodore  intended  to  do  everything  neces- 
sary to  that  confirmation,  and  that  it  intended  to  act  strictl}' 
in  accordance  with  the  law. 

On  February  19,  1900,  the  Attorney-General  rendered  an 
opinion  in  relation  to  the  status  of  Commander  Bowman 
H.  McCalla  and  others,  in  which  he  said: 

"No  particular  form  or  set  phrase  or  language  is  required 
by  whicn  the  Senate  shows  its  assent  to  a  Presidential 
appointment.  It  may  be  shown  by  resolution,  by  viva  voce 
vote  on  oral  motion  adopted  and  recorded,  or  by  an}'  other 
mode  which  shows  the  assent  of  that  body.  It  may  be  shown 
by  an  act  which  can  not  be  or  do  that  which  it  purports  or 
undertakes  to  be  or  do,  except  by  such  assent." 

The  construction  placed  upon  the  statute  by  the  Navy 
Department  is  that  Captain  Higginson  was  not  entitled  to 
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and  there  was  no  authority  for  hia  promotion  to  be  a  commo- 
dore at  the  time  he  was  so  promoted,  except  according  to 
seniority,  and  1  am  informed  that  it  has  been  the  uniform 
practice  of  the  Navy  Department  in  such  cases  to  promote 
only  by  seniority.  The  construction  given  to  a  statute  by 
those  charged  with  the  duty  of  executing  it  is  always  entitled 
to  the  most  respectful  consideration,  and  ought  not  to  be 
overruled  without  cogent  reasons.     (4  Comp.  Dec,  479.) 

After  a  careful  examination  of  the  statutory  provisions 
relating  to  advancements  and  promotions  in  the  Navy,  I  do 
not  feel  warranted  in  interfering  with  the  construction  placed 
upon  them  by  the  Navy  Department;  and  taking  this  view  I 
am  of  opinion  and  so  decide  that  when  the  Senate  confirmed 
the  nomination  of  Captain  Higginson  to  be  a  commodore  it 
thereby  consented  to  and  confirmed  his  nomination  for  ad 
vancement  three  numbers  in  the  gmde  of  captain  for  con- 
spicuous conduct  in  battle,  which  was  necessary  to  legally 
accomplish  his  promotion  to  the  grade  of  commodore. 

Since  Captain  Higginson's  advancement  for  eminent  and 
conspicuous  conduct  in  battle  under  section  1506,  Revised 
Statutes,  was  effectually  accomplished  as  a  part  of  and  as 
necessary  to  his.promotion  to  cominodore,  he  became,  by  vir- 
tue of  the  act  of  March  3,  1901,  8uj>ra^  an  additional  number 
in  his  grade  after  that  date,  and  his  removal  iji  this  manner 
from  the  regular  number  of  rear  admii*als  allowed  by  law 
left  a  vacancy  which  Mr.  Shepard  was  properly  promoted  to 
fill.  I  have,  therefore,  to  advise  you  that  you  may  pay  him 
as  a  rear  admiral  of  the  nine  lower  numbers  from  March  3, 
1901. 

The  decision  of  July  3,  1901,  in  the  case  of  Rear  Admiral 
Frederick  Rodgers,  will  be  amended  to  conform  to  the  views 
herein  expressed. 


THREE  MONTHS'  EXTRA  PAY  TO  THE  NEXT  OF  KIN 
OF  A  MIDSHIPMAN  WHO  SERVED  IN  THE  WAR 
WITH  MEXICO. 

An  overpayment  of  pay  to  a  midshipman  of  the  Navy  who  died  prior  to 
the  approval  of  the  act  of  February  19,  1879,  can  not  be  set  off  against 
the  three  months'  extra  pay  gra  ited  by  that  act  to  the  next  of  kin  of  the 
decedent,  he  never  having  acquired  a  right  thereto. 
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The  right  to  the  three  months'  extra  pay  granted  to  certain  persons  in  the 
military  service  in  the  war  with  Mexico,  or  in  case  of  their  death  with- 
out receiving  it,  to  certain  other  persons  in  the  order  specified  therein,  is 
to  be  detemiineti  at  the  date  payment  is  made,  and  such  of  those  per- 
sons then  living  and  next  in  order  of  succession  are  entitled  to  the  whole 
of  such  extra  pay. 

(Decision  hy  AsButant   Compi/roller  Mitchell^  November  H^ 

1901.) 

Benjamin  Price  and  others  appealed  eTuly  11, 1901,  from  the 
action  of  the  Auditor  for  the  Navy  Department  in  settlement 
dated  Mav  22,  1901. 

They  claimed  three  months'  extra  pay,  as  heirs  of  Richard 
J.  D.  Price,  for  his  services  as  midshipman.  United  States 
Nav}',  in  the  Mexican  war. 

The  Auditor  found  a  balance  of  $146.59  due  the  United 
States,  being  $246.59  overpaid  to  the  oflScer  during  his  service, 
less  $100,  three  months'  extra  pay. 

Claimants  contend  that  the  extra  pay  is  a  direct  grant  to 
the  heirs,  and  is  not  subject  to  any  oflfset  on  account  of  the 
officer's  indebtedness. 

The  records  show  that  said  R.  J.  D.  Price  served  as  mid- 
shipman on  board  the  U.  S.  S.  Rarita^i  from  March  25, 1845, 
to  September  30,  1846,  during  which  period  that  vessel  took 
part  in  the  war  with  Mexico.  He  was  subsequently  promoted 
to  passed  midshipman,  and  died  June  20,  1853,  while  serving 
in  that  grade.  At  the  date  of  his  death  he  was  indebted  to 
the  United  States  by  reason  of  an  overpayment  of  pay  in  the 
sum  of  $246.59. 

Section  5  of  the  act  of  eTuly  19, 1848  (9  Stat.,  248),  provides: 

*"  That  the  officers,  non-commissioned  officers,  musicians,  and 
privates  engaged  in  the  military  service  of  the  United  States 
m  the  war  with  Mexico,  who  served  out  the  term  of  their 
engagement,  or  may  have  been  honorably  discharged — and 
fir^  to  the  widows,  second  to  the  children,  third  to  the 
parents,  and  fourth  to  the  brothers  and  sisters  of  such  who 
have  been  killed  in  battle,  or  who  died  in  service,  or  who, 
having"  been  honorably  discharged,  have  since  died,  or  may 
hereafter  die,  without  receiving  the  three  months'  extra  pa}' 
herein  provided  for — shall  be  entitled  to  receive  three  months' 
extra  pay:  Provided^  That  this  provision  of  this  fifth  section 
fshall  apply  only  to  those  who  have  been  in  actual  service  dur- 
ing' the  war." 
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The  words,  '^officers,  noncommissioned  officers,  masicians^ 
and  privates"  are  not  applicable  to  the  naval  service,  and 
officers  and  enlisted  men  of  the  Navy  are  therefore  not  entitled 
to  extra  pay  under  this  act  and  the  accounting  officers  have 
uniformly  so  held. 

The  act  of  February  19,  1879  (20  giat.,  316),  extended  the 
act  of  1848,  siipra^  so  as  to  include  the  naval  service  by  the 
following  language: 

^'^ Provided^  That  the  provisions  of  this  act  shall  include  also 
the  officers,  p^tty  officers,  seamen  and  marines  of  the  United 
States  Navy,  the  Revenue-Marine  Sei*vice  and  the  officers  and 
soldiers  of  the  United  States  Army  employed  in  the  prosecu- 
tion of  said  war." 

It  was  held  in  case  of  Leroy  H.  Shields  (6  Comp.  Dec,  353), 
that: 

Extra  pay  under  the  act  of  March  3,  1899,  due  an  officer  of 
the  temporary  force  of  the  Navy  for  the  war  with  Spain  at 
the  time  of  his  death,  may  be  properly  set  off  against  a  debt 
arising  from  an  ovei^payment  of  pay,  but  not  against  a  debt 
arising  otherwise." 

In  the  above  case  the  officer  at  the  time  of  his  death  was 
entitled  to  the  extra  pay,  but  had  not  received  it.  Any  pay, 
however,  which  he  had  received  in  excess  of  the  amount  to 
which  he  was  entitled  was  regarded  a*;,  to  that  extent,  a  pre- 
payment of  the  extra  pay  and  consequently  properly  deducted 
therefrom. 

The  present  case  differs  from  the  above  case  in  that  the 
officer  in  the  present  case  at  the  time  of  his  death  had  not 
even  an  inchoate  right  to  the  extra  pay  granted  by  the  act  of 
1879,  supra^  he  having  died  before  the  passage  of  that  act,  and 
an  overpayment  to  the  officer  in  the  present  case  made  to  him 
in  his  lifetime  can  not  be  regarded  as  a  prepayment  of  said 
extra  pay  to  which  he  never  became  entitled.  This  principle 
has  been  applied  in  construing  a  similar  provision  in  the 
bounty  act  of  July  28,  1866  (14  Stat.,  322).  (Digest  Second 
Comp.  Dec,  vol.  3,  sec.  320.) 

I  am  therefore  of  the  opinion  that  the  full  amount  of  the 
three  months'  extra  pay  should  be  paid  to  the  persons  named 
in  the  statute  in  the  order  therein  prescribed  without  off- 
setting the  overpayment  received  by  the  officer  prior  to  his 
death,  it  being  given  to  them  directly  by  the  statute  and  not 
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Jure  r*epr(sentatianvi.  See  Seraph  v.  United  States  (24  Ct. 
CI.,  422). 

It  appears  from  the  evidence  that  K.  J.  D.  Price  died  June 
20,  1853,  leaving  no  widow  or  child;  that  his  father  died  in 
November,  18B8,  and  his  mother  in  the  year  1837;  and  that 
the  following  are  his  only  surviving  brothers  and  sisters,  all 
of  vrhoni  have  filed  applications:  Thomas  B.  Price,  Benjamin 
Price^  Bruce  Price,  Bessie  Price,  and  Hattie  Price.  Two 
sisters  who  were  living  on  February  19, 1879,  have  since  died, 
leaving  children  surviving. 

The  practice  of  the  accounting  officers  vras  formerly  to 
allo^T  nephews  and  nieces  to  share  in  the  extra  pay  where 
the  parent  of  the  nephew  or  niece  survived  the  officer.  In 
the  Seiiiple  case,  supra^  the  Court  of  Claims  held  that  onh'  the 
persons  specified  in  the  statute  were  entitled.  (See  also  16 
Op-  Att.  Gen.,  409.)  This  construction  was  adopted  by  Sec- 
ond Comptroller  Gilkeson  (Digest  Second  Conip,  Dec,  vol.  3, 
sei.-.  1528,  May  8,  1890),  but  was  subsequently  overruled  by 
him  and  the  old  practice  restored.  (Digest  Second  Comp- 
troller Dec,  vol.  3,  sec.  953,  Sept.  19,  1891.) 

I  shall  follow  the  decision  of  the  Court  of  Claims  in  the 
Sentjpl^  case,  aajmi^  and  the  opinion  of  the  Attorne}^ -Genera I 
cited,  and  hold  that  nephew^s  and  nieces  are  not  entitled  to 
share  in  the  distribution  of  the  extra  pay  granted  by  the  acts 
of  July  19, 1848,  and  February  19, 1879,  siipra^  and  so  much  of 
the  decision  of  Second  (comptroller  Gilkeson,  made  September 
19,  1891,  as  is  in  conflict  herewith  is  overruled. 

It  remains  to  be  considered  whether  the  whole  amount  of 
the  extra  pay  should  now  be  paid  to  the  surviving  brothers  and 
sistei^s  or  only  so  much  thereof  as  they  would  have  received 
in  <'ase  the  two  deceased  sisters  were  still  living. 

I  am  of  opinion,  and  so  decide,  that  the  act  grants  the  whole 
of  the  extra  pay,  and  in  case  it  goes  to  the  brothers  and  sisters 
the  whole  of  it  should  be  paid  to  the  ))rothers  and  sisters  liv- 
ing' at  the  time  payment  is  made.  The  purpose  of  the  stjitute 
was  to  give  the  whole  of  the  extra  pay  to  the  brothers  and 
sifters  as  a  class  when  it  goes  to  them,  and  whoever  answers 
to  that  designation  at  the  time  of  payment  is  entitled  to  receive 
the  whole  of  it.  There  would  be  no  authority  of  law  for  with- 
holding any  part  of  it  or  for  paying  any  part  of  it  to  the  heirs 
of  the  deceased  .sisters.     (See  3  Comp.  Dec,  502.) 
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NECESSARY  TRAVEL  BY  A  DEPUTY  MARSHAL  IN 
SERVING  A  MONITION. 

Travel  by  a  deputy  marshal  to  serve  a  monition  upon  a  person  in  the  county 
in  which  his  headquarters  were  located,  although  the  person  upon 

*  whom  service  was  made  was  nearer  to  the  headquarters  of  a  deputy  in 
an  adjoining  county,  ^yas  necessary  travel,  and  he  is  entitled  to  com- 
pensation and  actual  expenses  for  making  the  service. 

{ComptrolUr  Tracewell  to   United  States  Marshal  S,  Brown 
AUen^  Novernhet*  15^  1901,) 

I  am  in  receipt  of  your  communication  of  the  12th  instant, 
which  reads: 

"  I  enclose  you  herewith  an  account  presented  to  me  by  Dep- 
uty A.  H.  Staples,  whose  official  headquarters  are  Stuart,  Pat- 
rick Co.,  Va. 

*'  This  account  is  for  the  service  of  a  monition  on  J.W.Turner, 
and  the  same  was  executed  on  the  11th  day  of  November,  1901, 
at  Starkey,  in  said  Patrick  Co.,  a  distance  of  23  miles  from 
Stuart,  and  the  deputy  charges  his  actual  expenses  in  lieu  of 
mileage  on  the  tnp,  amounting  to  $3.25,  and  a  fee  for  the 
service  of  the  monition,  $2.00,  which  are  projier  and  legal 
charges  under  the  ruling  now  in  force. 

"In  view  of  your  decision  of  the  21st  of  October,  1901,  on 
an  account  submitted  by  me  on  a  voucher  of  Deputy  Sifford, 
I  am  in  doubt  as  to  what  will  be  the  effect  of  that  decision  on 
the  account  here  presented. 

'*From  the  decision  referred  to  it  would  seem  that  no  mile- 
age can  be  allowed  (and  of  coui'se  no  expenses  in  lieu  of  mile- 
age) where  it  appears  that  a  service  was  made  b}"  a  deputy 
when  there  was  another  deputy  who  was  nearer  to  the  place 
of  final  service. 

'"Let  me  explain  the  process  by  which  writs  are  sent  to  cer- 
tain deputies,  and  you  will  then  appreciate  the  difficulties  which 
are  gomg  to  arise  under  your  recent  decision,  if  it  means  what 
I  take  it  to  mean.  This  case  of  Staples  will  illustrate  one  of 
the  chief  difficulties.  Deputy  Staples  is  the  deputy  for  the 
county  of  Patrick.  He  is  supposed  to  execute  all  wrlt^  within 
that  county.  All  writs  marked  *  Patrick  County '  by  the  clerks 
of  the  various  courts  in  this  district  are  sent  to  Deputy  Sta- 
ples for  service.  When  a  case  originates  in  Patrick  County 
the  clerk  always  marks  on  the  outside  of  the  papers  •  Uultt-d 
States  V.  John  Dot.,  Patnch  County,^  The  case  is  ever  after- 
wards known  as  John  Doe,  of  Patriek  County.  When  court 
subp<ienas  or  other  writs  are  issued  by  the  clerk  during  the 
progress  of  a  case  he  alwaj^s  designates  the  case  as  ^  [  niti^d 
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States  V.  John  Doe^  Patrick  County,^  When  these  ^Tits  are 
received  at  this  office  the  only  guide  the  marshal  has  as  to  the 
iocartion  of  the  persons  who  are  to  be  served  with  the  writs  is 
the  indorseoient  on  the  outside  of  the  original  writ.  In  this 
case  the  writ  stated  that  it  was  for  ajperson  in  Patrick  Countv. 
It  gave  no  further  information.  The  only  thin^  I  could  io 
was  to  send  it  to  the  deputy  for  that  county.  He  executed  it 
at  Starkey,  which  is  in  Patrick  County,  about  23  miles  north 
thereof-  But,  if  you  will  notice  from  the  map,  Starkey  is 
onlv  13  miles  from  Floyd,  which  is  the  official  neadquarters 
of  t)eputy  Hawley ,  .and  under  your  decision  of  October  21st, 
1901,  the  Auditor  will  disallow  the  mileage,  or  a  proportion- 
ate part  of  the  expenses  in  lieu  of  mileage,  for  the  reason  that 
this  writ  was  not  sent  to  Deputy  Hawley. 

**•  Neither  this  office  nor  the  deputy  had  any  knowledge 
where  this  defendant  would  ultimately  be  found.  If  I  had 
sent  it  to  Deputy  Hawle}''  it  might  have  tuTned  out  that  the 
defendant  would  have  been  found  nearer  to  the  deputy  for 
Stuart,  and  I  would  have  violated  the  rule  of  the  Department 
of  Justice,  set  out  in  the  book  of  instructions,  that  all  writs 
shall  be  sent  to  the  deputy  nearest  to  the  probable  place  of 
s<ervice.  The  probable  place  of  service  in  this  case  was  cer- 
tainly in  Patrick  County,  and  the  deputy  for  that  county 
should  have  received  the  writ.  I  do  not  undei'stand  j^our 
decision  to  mean  that  when  a  deputy  has  traveled  some  23 
miles  in  the  service  of  a  writ  he  must  stop  and  make  a  mathe- 
matical calculation  to  ascertain  if  he  is  approaching  the  head- 
quarters of  another  deputy,  and  when  he  finds  that  he  is  he 
musst  cease  his  efforts  to  execute  a  writ  and  return  the  same 
to  the  marshal's  office  with  the  information  that  the  defend- 
ant or  the  witness  being  closer  to  another  deputy,  he  returns 
the  same  unexecuted,  and  thereby  loses  all  his  travel  or 
expenses,  as  no  fees  are  allowed  upon  an  unexecuted  writ.  If 
he  shall  turn  the  writ  over  to  the  other  deput}'  he  must  mail 
it  to  him,  as  no  deputy  will  make  any  further  travel  and  get 
nothing  for  it.  Much  valuable  time  is  thus  lost,  and  it  may 
be,  and  will  frequently  happen,  that  when  the  other  deputy 
receives  the  writ  the  defendant  or  witness  will  have  moved 
(lack  within  the  limits  of  the  other  deputj^'s  territory.  Wit- 
nesses and  defendants  in  all  these  cases  in  the  United  States 
courts  are  of  a  class  of  people  who  constantly  move  from  place 
to  place,  and  it  is  extremely  difficult  to  locate  them. 

•'Here  is  an  account  and  a  service  made  on  a  defendant 
within  the  county  of  Patrick — which  is  the  county  assigned  to 
Deputy  Staples — but  which,  under  your  decision  of  October 
21»t,  1901,  it  would  seem  that  Deputv  Staples  can  not  be  paid 
for,  because  the  final  place  of  service  nappened  to  be  at  a  point 
nearer  to  another  deputj^;  in  other  words,  a  doput}'  can  not 
be  pud  for  a  service  made  in  the  very  count}'  for  which  he 
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has  been  appointed.  If  this  is  the  construction  to  be  placed 
on  vour  decision,  the  confusion  that  will  result  in  my  district 
will  be  something  appalling,  and  the  marshal  and  his  deputies 
will  be  before  the  court  so  frequently  to  explain  their  railure 
to  promptly  execute  writs  placed  in  their  hands  that  it  will  be 
decidedly  embarrassing  and  unpleasant  to  the  court  and  the 
marshal. 

'•  If  the  official  headquarters  of  each  and  every  deputy  wa» 
located  in  the  exact  center  of  each  and  every  county  an<i  was 
equidistant  the  same  number  of  miles  from  all  portions  of 
that  county,  the  difficulty  might  be  obviated,  but  such  is  not 
the  fact.  Deputy  Stultz,  of  Henry  County,  which  adjoins 
Patrick,  makes  arrests  frequentl}^  in  the  northeastern  edge  of 
Patrick  County  on  warrants  which  are  properly  placed  in  his 
bands  and  which  properly  belong  to  him  as  his  work.  If 
when  he  starts  out  on  a  trip  and  gets  on  the  track  of  a  defend- 
ant, is  he  to  stop  for  the  reason  that  he  happens  to  get  into 
Patrick  Co.  3  If  so,  then  as  soon  as  this  fact  becomes  known 
to  the  defendants,  who  very  soon  find  out  everything  of  this 
nature,  the^  will  simply  seesaw  back  and  forth,  first  within 
the  *  jurisdiction '  of  one  deputy  and  then  of  the  other. 

"I  readily  appreciate  the  reason  and  sound  sense  of  the 
decision  of  the  iJlst  of  October,  because  in  that  case  the  dep- 
uty went  entirel}"  out  of  his  way  124  miles  to  make  an  arrest, 
and  I  did  not  believe  myself  that  he  was  entitled  to  that  mile- 
age, and  therefore  asked  for  your  decision  in  the  matter. 
But  the  Auditor  gives  a  very  strict  and  rigid  construction  to 
all  your  decisions,  and  as  I  do  not  believe  you  intended  by 
that  decision  to  disallow  such  an  account  as  is  here  presented, 
I  respectfully  ask  for  a  ruling  thereon,  and  if  possible  for  you 
to  do  so  to  indicate  to  what  extent  you  intend  that  opinion  to 
apply. 

"A  deputy  should  certainlv  be  allowed  for  all  the  services 
made  witnin  the  confines  of  nis  own  county,  and  yet  when  a 
service  shall  happen  to  be  made,  say,  a  mile  across  the  border 
of  his  county,  it  would  be  a  very  harsh  ruling  that  would 
disallow  him  his  fees,  in  addition  to  being  a  wholly  unneces- 
sary expense  to  the  Government  to  send  such  a  writ  to  another 
deputy^  for  service  when  it  could  have  been  made  by  the  first 
deput}'  bv  traveling  onl}^  one  mile  farther. 

'*  I  realize  how  difficult  it  is  for  you  to  lay  down  any  rule 
that  will  cover  each  and  every  case.  My  object  has  alwavs 
been  to  prevent  unnecessary  mileage  being  charged  on  the 
part  of  the  deputies.  But  when  you  once  render  a  decision 
the  Auditor  holds  to  the  strict  letter  of  the  ruling,  and  be- 
tween the  marshal's  endeavors  to  execute  the  orders  of  the 
court,  do  justice  to  his  deputies,  conform  to  the  wishes  of  the 
Department  of  Justice,  escape  the  snags  of  the  Auditor's 
office,  and  carry  out  the  intent  and  purposes  of  the  Comp- 
troller's decisions,  his  lot  is  anything  but  a  happy  one. 
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**  I  resx>ectfully  ask  for  a  decision  on  the  enclosed  account^ 
and  also  ask,  as  far  as  may  be  possible,  that  the  scope  and 
intent  of  your  decision  of  October  21st  may  be  indicated,  so 
a*  to  enable  me  to  give  written  instructions  to  the  deputies  as 
to  the  probable  limits  within  which  they  can  legally  charge 
for  services. 

•'  All  of  the  deputies  in  this  district  have  certain  counties 
as!*igTied  to  them  within  which  to  operate.  At  times  it  is  ab- 
solutely necessary  that  the,y  should  serve  writs  outside  of 
their  respective  counties,  both  in  the  interests  of  justice  and 
economy  to  the  Government;  but  there  is  no  elasticity  about 
the  decision  of  October  21,  and  it  leaves  the  marshal  and  his 
deputies  helpless. 

*'  If  I  knew  the  exact  spot  on  the  map  where  every  defend- 
ant and  witness  would  be  found,  and  if  also  I  had  the  absolute 
assurance  of  the  defendant  and  that  witness  that  he  would 
wait  on  that  very  spot  until  I  could  send  my  deputy  there  and 
have  the  writs  executed  upon  him,  then  I  could  obey  the  letter 
and  spirit  of  3'our  decision  as  it  will  be  interpreted  by  the 
Anditor  when  my  accounts  reach  him. 

••  I  heg  to  apologize  for  the  length  of  this  letter,  but  it  is 
written  in  the  hope  that  you  will  see  some  of  the  difficulties 
of  the  situation  and  help  me  to  get  clear  of  them." 

Without  quoting  from  my  decision  of  October  21  on  the 
point  referred  to  by  you  in  the  communication  above  set  out, 
it  is  sufficient  to  say  that  all  that  was  held  in  that  case,  and  all 
that  was  intended  to  be  held,  was  that  under  the  circum- 
itanees  and  facts  set  out  in  the  case  the  travel  made  by  Deputy 
Sifford  was  unne<*essary. 

You  say  in  the  above  communication,  referring  to  that 
decision,  "the  deput}'^  went  entirely  out  of  his  way  124  miles 
to  make  an  arrest    *    *    *." 

You  might  have  added  that  if  Deputy  Sifford,when  he  ascer- 
tained that  the  prisoner  was  not  to  be  found  in  Pulaski  County, 
the  county  of  his  jurisdiction  and  headquarters,  but  at  Hilton, 
had  returned  the  warrant  to  you  for  service  by  the  deputy 
>'tationed  at  a  point  much  nearer  to  Hilton  than  the  head- 
quartei-8  of  Deputy  Sifford,  by  such  method  of  procedure  the 
amount  of  travel  necessary  to  have  served  the  warrant  would 
have  been  made  by  the  deputy  living  near  Hilton. 

Without  going  into  details,  I  am  of  the  opinion,  under  the 
facts  cited  by  you  in  your  letter,  that  the  travel  made  by 
Deputy  Staples  within  the  borders  of  the  county  in  which  his 
hf^quarters  are  located,  was  necessary  travel. 
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No  general  rule  made  to  fit  each  case  as  to  necessary  travel 
can  be  laid  down  in  advance.  I  presume  the  controlling  rea- 
son for  assigning  a  deputy  to  a  certain  county  is  that  in  the 
interests  of  reasonable  economy  he  may  serve  process  within 
the  borders  of  such  county.  If,  perchance,  the  person  whom 
he  is  to  serve,  though  living  in  his  count}',  happened  to  be 
nearer  a  deputy  in  another  county,  that  fact  is  no  sufficient 
reason  why  under  ordinary  circumstances  travel  made  within 
the  borders  of  his  own  county  to  effectuate  such  service  should 
be  held  to  be  unnecessary. 

I  assume  that  the  Auditor  will  give  a  natural  meaning  to 
my  words  and  to  my  decision.  The  true  test  of  all  these  mat- 
ters as  to  mileage  is.  Did  the  deputy  under  the  circumstances 
under  which  he  performed  the  journey  charged  for  make  a 
reasonable  and  necessary  travel  to  effectuate  the  service? 

It  is  also  presumed  that  when  a  deputy  starts  out  to  make  a 
service  he  will  use  ordinary  means  to  ascertain  the  location  of 
the  person  sought  to  be  served. 

I  am  not  prepared,  as  a  question  of  law,  to  say  that  if  a 
deputy  marshal  who  is  supposed  to  confine  his  operations  to 
the  limits  of  a  certain  count}"  should  ascertain  in  the  usual  and 
ordinary  way  that  a  person  upon  whom  he  seeks  to  make  a 
service  of  a  writ  was  within  the  borders  of  his  county,  and 
that,  proceeding  to  such  place  where  he  understood  him  to  be, 
he  finds  such  person  has  gone  over  into  another  county,  even 
though  there  was  a  deputy  resident  in  such  other  county,  such 
trav^el  made  under  such  circumstances  would  be  unnecessary. 

Facts  are  stubborn  things.  It  is  only  where  it  is  apparent 
that  travel  is  unnecessarily  made,  or  made  with  the  plain  intent 
to  unduly  increase  mileage,  that  the  accounting  officers  disal- 
low mileage  to  a  deputy. 

You  are  authorized  to  pay  the  deputy's  account  as  set  out 
in  the  voucher,  if  otherwise  correct. 
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DRAPING    BUILDINGS    USED    FOR    PUBLIC    PUR^ 
POSES  IN  FOREIGN  COUNTRIES. 

The  provision  in  the  act  of  March  3,  1893,  that  "no  building  owned  or 
used  for  public  purposes  by  the  Government"  shall  be  araped  in 
mourning,  applies  to  buildings  occupied  for  diplomatic  or  consular 
purposes  in  foreign  countries. 

(Comptroller  TraceweU  to  the  Secretary  of  State^  November  18^ 

1901.) 

I  have  received  your  letter  of  the  14th  instant,  as  foUows: 

*'  Referring  to  section  3  of  the  act  approved  March  3, 1893, 
entitled  an  act  making  appropriations  tor  the  legislative,  ex- 
ecutive, etc.,  for  the  fiscal  year  ending  June  30,  1894,  said 
sjection  reading  as  follows: 

"  *That  hereafter  no  building  owned  or  used  for  public 
purposes  by  the  Government  of  the  United  States  shall  be 
draped  in  mourning,  and  no  part  of  the  public  fund  shall  be 
a«ea  for  such  purposes.'    (27  Stat.,  715.) 

•'  In  view  or  this  section  of  the  act  named  above,  I  have  to 
request  a  decision  by  your  ofiice  as  to  whether  the  provision 
of  the  same  applies  to  the  diplomatic  and  consular  service  of 
the  United  States. 

*'  Upon  the  occasion  of  the  death  of  the  late  President  the 
Department  instructed  the  diplomatic  and  consular  officers 
abroad  to  display  the  usual  symbols  of  mourning  for  a  period 
of  sixty  days.  In  complying  with  this  instruction,  expenses 
for  draping  the  embassies,  legations,  and  consulates  in  mourn- 
ing have  been  incurred  by  the  diplomatic  and  consular  officers, 
and  the  cost  of  the  same  entered  in  their  regular  accounts  for 
contingent  expenses.  In  this  connection  I  desire  your  opin- 
ion as  to  whether  such  expenses  can  be  allowed  out  of  the 
tppropriations  for  the  contingent  expenses  of  the  diplomatic 
and  consular  service. 

"•  The  Department  is  of  the  opinion  that  the  act  in  question 
applies  solely  to  the  public  builaings  in  the  United  States,  and 
was  never  intended  to  apply  to  any  building  abroad. 

•'  It  is  customary  in  foreign  countries,  on  the  occasion  of  the 
death  of  the  head  of  a  nation,  for  the  diplomatic  and  consular 
officers  of  all  nations  not  only  to  place  the  flag  at  half-mast, 
but  to  drape  their  offices  in  mourning  for  a  short  period,  out 
of  respect  to  the  memory  of  the  deceased,  and  cnarges  for 
material  for  such  purposes  have  heretofore  been  allowed  in 
the  accounts  of  our  diplomatic  and  consular  officers  until 
recently.  I  refer  to  the  account  of  the  late  consul  at  Castel- 
Uunaredi  Stabia,  Mr.  Joseph  H.  Hayden,  in  which  he  charged 
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the  sum  of  ^2.43  for  material  for  dnipinff  the  consulate  on  the 
occasion  of  the  death  of  the  King  of  Itah%  and  disallowed  by 
the  Auditor  under  the  act  referred  to. 

''I  have  to  respectfully  request  that  you  will  please  advise 
me  on  the  subject  at  your  earliest  convenience,  as  the  Depart- 
ment desires  to  dispose  of  a  number  of  accounts  and  inquiries 
in  connection  with  the  same,  held  for  the  action  of  vour 
office/' 

The  language  of  the  act  to  be  considered  is  plain  and  unam- 
biguous. It  forbids  draping  in  mourning  any  building  owned 
b}'  the  United  States  or  used  for  public  purposes  by  the  Gov- 
ernment of  the  United  States,  and  prohibits  the  use  of  any  part 
of  the  public  fund  for  such  purposes.  No  doubt  as  to  its 
meaning  arises  from  the  words  emplo3'ed,  and  the  questions 
which  would  most  naturally  and  obviously  arise  in  applying 
the  law  to  an}-  particular  case  are  (1)  whether  the  building  it 
is  proposed  to  drape  in  mourning  is  owned  or  used  for  public 
purposes  by  the  Government  of  the  United  States,  and  (2) 
whether  the  money  it  is  proposed  to  apply  to  such  purpose 
is  a  part  of  the  public  fund.  These  being  answered  in  the 
affirmative,  the  prohibitions  in  the  statute  would  appear  to  be 
fully  opei-ative. 

Two  things  may  be  positively  stated:  (1)  That  the  buildings 
of  the  various  embassies,  legations,  and  consulates  abroad, 
whether  owned  by  the  United  States  or  not,  are  used  for  pub- 
lic purposes  by  the  Government  of  the  United  States;  and 
(2)  that  mone}'  appropriated  by  Congress  for  the  diplomatic 
or  consular  seiTice  or  received  as  official  fees  in  that  service  i.s 
a  part  of  the  public  fund;  and  in  this  view  it  is  difficult  to 
escape  the  conclusion  that  the  law  applies  fully  to  the  case  you 
present. 

You  express  the  opinion  that  the  act  "applies  solely  to  the 
public  buildings  in  the  United  States,  and  was  never  intended 
to  appl>-  to  any  building  abroad."  When  you  speak  of  ''the 
public  buildings  in  the  United  States  "  in  connection  with  this 
act,  it  is  assumed  that  you  mean  not  only  the  buildings  owned 
b}'  the  United  States,  which  is  the  usual  meaning  attached  to 
the  words  ''public  buildings'"  as  used  in  general  legislation, 
but  also  any  building  used  in  the  United  States  for  public  pur- 
poses by  the  Government,  since  Congress  has  included  in 
the  act  not  only  public  buildings,  i.  e.,  buildings  owned  by  the 
Ignited  States,  but  buildings  used  for  public  purposes  by  the 
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United  States.  Since  no  building  could  well  be  either  owned 
or  used  by  the  Government  except  for  public  purposes,  the 
prohil>ition  in  the  act  appears  to  be  as  broad  as  language  can 
make  it.  If  the  language  of  the  act  was  "  hereafter  no  jmhUc 
hnilding  shall  be  draped  in  mourning,"  it  might  be  urged  with 
i*ome  force  that  the  well-accepted  meaning  of  the  term  "pub- 
lie  building  "  as  used  by  Congress  in  general  legislation  might 
be  adopted  as  indicating  the  intention  of  Congress  to  restrict 
the  act  to  public  buildings  in  the  United  States.  But  in  view 
of  the  plain  language  of  this  act,  it  is  doubtful  whether  it  is 
proper  to  call  in  any  extraneous  aids  in  arriving  at  the  mean- 
ing of  the  law.  In  construing  a  statute  the  intention  of  its 
framers  must  be  sought  primarily  in  the  words  employed,  and 
if  the  words  are  free  from  ambiguity  or  doubt,  and  express 
plainly,  clearly,  and  distinctly  the  sense  of  the  framers  of  the 
in*strument,  there  is  no  occasion  to  resort  to  other  means  of 
interpretation.     (Black  on  Interpretation  of  Laws,  p.  36.) 

''Although  the  spirit  of  an  instrument,  especially  of  the 
Constitution,  is  to  be  respected  not  less  than  its  letter,  yet  the 
spirit  is  to  be  collected  chiefly  from  its  words.  It  would  be 
dangerous  in  the  extreme  to  infer  from  extrinsic  circumstances 
that  a  case  for  which  the  words  of  the  instrument  expressly 
provided  shall  be  exempted  from  its  operation.  Where  wordfs 
conflict  with  each  other,  where  the  different  clauses  of  the 
instrument  bear  upon  each  other,  and  would  be  inconsistent 
unless  the  natural  and  common  import  of  words  be  varied, 
instruction  becomes  necessary,  and  a  departure  from  the 
obvious  meaning  of  words  is  justifiable.  But  if,  in  any  case, 
the  plain  meaning  of  a  provision,  not  contradicted  %  anv 
other  provision  in  the  same  instrument,  is  to  be  disregarded, 
because  we  believe  the  framers  of  the  instrument  could  not 
intend  what  they  say,  it  must  be  one  in  which  the  absurdity 
and  injustice  of  applying  the  provision  to  the  case  would  be  so 
monstrous  that  all  mankind  would,  without  hesitation,  unite 
in  rejecting  the  application."  {Sturges  v.  Crmonmshield.  4 
Wheat,  123,  202.) 

It  is  not  understood  that  in  expressing  the  opinion  that  the 
i.ct  does  not  apply  to  any  building  aftroad  you  intended  to  sug- 
gest that  any  rule  of  exterritoriality  applies,  but  merely  that 
Congress  did  not  intend  it  to  apply  except  in  the  United  States. 
The  prohibition  in  the  law  is  addressed  primarilj-  to  the  public 
officers  of  the  United  States,  and  it  can  not  be  questioned  that 
the  United  States  has  the  right  to  bind  its  own  oflicers  by  its 
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own  laws  in  every  place.  Nor  can  it  be  questioned  that  C!on- 
gress  had  the  right  to  forbid  the  draping  in  mourning  by  its 
own  officers  of  any  building  used  for  the  purposes  of  the  Gov- 
ernment wherever  those  buildings  are  situated  and  in  whatever 
public  service  used,  and  if  it  has  not  done  so  in  the  act  under 
consideration  it  is  difficult  to  understand  the  meaning  of  words. 
I  can  see  in  the  act  no  intention  on  the  part  of  Congress  to 
make  any  exceptions  to  its  prohibitions,  and  I  must  therefore 
hold  that  the  expenses  incurred  in  the  manner  and  with  the 
object  stated  by  you  are  not  a  proper  charge  against  the  United 
States. 


SUBSISTENCE  TO  AN  OFFICER  OF  THE  NAVY  WHILE 
TRAVELING  ON  A  GOVERNMENT  VESSEL. 

Under  the  act  of  August  5,  1882,  an  officer  of  the  Navy,  who  waa  ordered 
to  take  passage  on  a  Government  vessel  for  the  Asiatic  station,  is 
entitled  to  reimbursement  for  the  cost  of  his  subsistence  on  the  vessel 
as  a  part  of  traveling  expenses,  notwithstanding  that  he  received  sea 
pay  during  such  travel. 

{Assistant  Comptroller  Mitchdl  to  the  Secretary  of  the  Nain/y 
Noveinher  20,  1901.) 

I  have  by  your  reference  of  October  12  the  papers  relating' 
to  the  claim  of  Passed  Assistant  Paymaster  Robert  H.  Woods, 
United  States  Navy,  for  reimbursement  of  amount  paid  by 
him  for  subsistence  while  traveling  under  orders  from  New 
York  to  Manila  as  a  passenger  on  a  Government  vessel. 

Mr.  Woods's  orders,  dated  January  24,  1899,  directed  him 
to  proceed  to  New  York,  N.  Y.,  and  report  to  the  commandant 
of  the  navy-yard  at  that  place  for  passage  on  the  U.  S.  S. 
Solace  to  the  Asiatic  station.  He  was  engaged  in  traveling  as  a 
passenger  on  the  Solace,  in  obedience  to  this  order,  from  Jan- 
uary 25  to  March  25,  1899.  During  the  passage  he  incurred 
an  expense  of  $47.50  for  subsistence,  for  which  he  now  seeks 
reimbursement.  You  desire  a  decision  as  to  whether  an  officer 
travehng  on  a  vessel  of  the  Navy  for  passage  only  is  entitled 
to  reimbursement  for  his  actual  expenses  in  view  of  the  fact 
that  he  receives  sea  pay. 

At  the  time  this  travel  was  performed  officers  of  the  Navy 
were  compensated  for  ti-avel  abroad  under  orders  in  accord- 
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ance  with  the  act  of  August  5, 1882  (22  Stat,  286,  287),  which 
provides: 

"Officers  of  the  Navy  traveling  abroad  under  orders  here- 
after issued  shall  travel  by  the  most  direct  route,  the  occasion 
and  necessity  for  such  order  to  be  certified  by  the  officer 
issuing  the  same;  and  shall  receive  in  lieu  of  the  mileage  now 
allowed  by  law  only  their  actual  and  reasonable  expenses,  cer- 
tified under  their  own  signatures  and  approved  by  the  Secre- 
tary of  the  Navy." 

It  is  held  that  an  officer  of  the  Navy  ordered  to  a  naval 
vessel  for  passage  only  is  entitled  to  sea  pay  while  traveling 
on  the  vessel,  but  not  to  rations  (5  Comp.  Dec. ,  556).  Although 
the  correctness  of  this  rule  has  sometimes  been  questioned,  it 
is  now  to  be  regarded  as  the  established  practice  under  the 
present  laws. 

I  am  unable  to  see  why  an  officer's  rate  of  pay  should  make 
any  difference  in  determining  what  his  actual  and  necessary 
expenses  of  travel  are.  Such  expenses  should  be  measured 
by  a  uniform  rule,  and  whether  an  officer  receives  sea  pay  or 
shore  pay  while  engaged  in  travel,  it  seems  to  me,  can  make 
no  difference.  The  act  of  August  5,  1882,  supra^  gives  to 
naval  officers  traveling  abroad  under  orders,  in  lieu  of  the 
mileage  theretofore  allowed,  their  actual  and  reasonable  ex- 
penses, when  properly  certified  and  approved,  and  I  see  no 
legal  reason  why  the  fact  that  for  the  time  they  receive  sea 
pay  should  operate  to  deprive  them  of  reimbursement  for 
8uch  expenses. 

The  travel  in  this  case  was  travel  abroad  within  the  mean- 
ing of  the  act  of  August  5,  1882,  for  which  the  officer  was 
entitled  to  be  paid  his  actual  and  necessary  expenses.  The 
Government  provided  transportation  but  not  subsistence.  An 
officer  of  the  Navy  traveling  under  conditions  entitling  him 
to  reimbursement  for  actual  and  necessary  expenses  is  entitled 
to  reimbursement  for  the  cost  of  his  subsistence  as  a  part  of 
such  expenses  (7  Comp.  Dec,  728).  I  have  therefore  the 
honor  to  advise  you  that  Passed  Assistant  Paymaster  Woods 
is  entitled  to  be  reimbursed  for  the  cost  of  his  subsistence, 
if  his  claim  is  otl^ei'wise  correct. 
24941— Vol.  8 21 
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PAY  OF  AN  EMPLOYEE  OF  THE  GOVERNMENT 
PRINTING  OFFICE  WHO  IS  REQUIRED  TO  WORK 
ON  A  LEGAL  HOLIDAY. 

An  employee  of  the  Government  Printing  Office  who,  by  reason  of  public 
necessity,  is  required  to  work  on  a  day  which  the  law  declares  to  Ije  a 
public  holiday,  and  for  which  it  provides  that  he  shall  receive  the 
same  pay  as  on  other  days,  is  entitled  to  pay  for  such  day  in  addition 
to  the  pay  to  which  he  is  entitled  by  the  statute. 

( Comptroller  Tracewdl  to  the  PiMic  Printer^  Novemhet*  20^ 

190L) 

I  am  in  receipt  of  your  communication  of  the  14:th  instant, 
which  reads: 

*'It  will  become  necessary,  in  order  to  print  the  annual 
reports  of  the  several  Departments  in  time  for  delivery  to  Con- 
gress at  the  commencement  of  the  session  which  will  begin  on 
the  iirst  Monday  in  December,  and  also  to  protect  and  care  for 

imblic  property  in  my  charge,  to  require  certain  of  the  regu- 
ar  and  temporary  employees  of  this  office  to  work  on  Thanks- 
giving Day,  one  of  the  legal  holidays  for  which  such  employees 
are  entitled  to  pay  by  law. 

''By  the  terms  *  regular  and  temporary  employees'  the  fol- 
lowing-named classes  ai*e  meant: 

"First.  Those  receiving  pay  by  the  day  or  hour  who  are 
continuoush;  and  peiinahently  emploved. 

''  Second.  Those  receiving  pay  by  tlie  day  or  hour  who  have 
been  certified  by  the  Civil  Service  Commission  to  be  continu- 
ouslv  employed  for  a  period  not  exceeding  six  months. 

"Will  you  please  inform  me,  at  your  earliest  convenience, 
whether  or  not  I  am  authorized  to  pay  to  such  regular  and 
temporary  employees  as  may  be  required  to  labor  upon  holi- 
days double  pa3%  that  they  may  be  placed  upon  an  eq^ual  foot- 
ing with  those  emplo^-ees  whose  services  are  not  required,  but 
who  receive  pay  for,  and  enjoy  the  benefits  of,  the  holidays. 

"There  are  classes  of  persons  emploj^ed  (substitute  watch- 
men and  substitute  charwomen)  who  are  only  paid  for  holidays 
when  called  in  to  take  the  places  of  those  who  may  be  absent. 
If  you  decide  that  those  who  are  regularly  employed  may 
receive  double  compensation  when  required  to  work  on  holi- 
days, please  also  give  me  your  opinion  as  to  like  payments 
being  made  to  substitute  emploj'ees.  In  so^le  cases  this  clas« 
is  on  duty  seveml  consecutive  days,  during  which  time  a  holi- 
day maj^  oc'cur." 

I  assume  that  you  have  been  induced  to  request  an  advance 
decision  upon  the  points  indicated  in  your  letter  because  of 
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the  unsatisfactory  and  contradictory  decisions  of  this  office 
bearing  upon  the  matter  in  question.  Similar  questions  have 
hitherto  been  propounded  to  this  office  and  answered  in  the 
negative.    "See  4  Comp.  Dec,  504;  5  Comp.  Dec,  722. 

No  reason  was  given  in  either  of  these  decisions  for  giving 
a  negative  rather  than  an  affirmative  answer  to  the  questions 
propounded.  Each  of  these  answers  was  in  direct  contradic- 
tion to  former  rulings  of  this  office.  A  decision  unsupported 
by  any  kind  of  reasoning  unless  it  is  predicated  upon  an  axio- 
matic proposition,  while  it  is  just  as  binding  and  obligatory 
upon  those  whom  it  is  intended  to  affect  as  one  supported  by 
the  most  logical  and  convincing  reasoning,  is  nevertheless 
unsatisfactory,  and  should  only  be  considered  as  authority  in 
the  particular  case  in  which  it  was  given  and  under  exactly 
like  conditions  and  circumstances. 

I  am  always  willing  to  review  such  of  my  decisions,  and  if 
I  can  give  no  satisfactory  reason  in  their  support  to  promptly 
overrule  them. 

I  find  myself  in  this  predicament  in  the  present  instance. 

Your  question  summarized  is:  Are  you  authorized  to  pay 
those  employees  of  your  office  whom  you  require  to  perform 
a  day's  labor  on  next  Thanksgiving  Day,  such  labor  being  a 
work  of  necessity,  double  pay  for  such  days;  or,  stated  a 
little  differently,  are  you  authorized  to  pay  such  as  labor  on 
that  day  at  such  work  of  neccssit}''  pay  for  such  day's  work  in 
addition  to  the  pay  provided  to  be  paid  them  by  the  act  of 
1895  (28  Stat.,  607),  which  reads: 

"'  The  employees  of  the  Government  Printing  Office  shall 
be  allowed  tne  following  legal  holidays  with  pay,  to  wit:  The 
first  day  of  January,  the  twenty-second  day  of  February,  the 
fourth  dav  of  July,  the  twenty-fifth  day  of  December,  "inau- 
guration l)ay,  Memorial  Day,  Labor's  Holiday,  and  such  day 
as  may  be  designated  by  the  President  of  the  United  States 
as  a  day  of  pubRc  fast  or  thanksgiving." 

It  is  apparent  that  Congress  had  prominently  in  mind  two 
things  in  the  enactment  of  this  law: 

First.  That  your  office  should  close,  except  as  to  works  of 
necessity,  on  the  holidays  mentioned  in  this  act,  and  that 
your  employees  therein  should  not  be  required  or  permitted 
to  engage  in  their  ordinary  and  usual  avocations  therein  on 
these  days,  except  when  engaged  on  works  of  necessity. 
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Second.  That  the  employees  thus  prevented  from  earning 
their  daily  wages  on  such  holidays  should  be  paid  for  such 
days  as  on  other  secular  days  when  engaged  in  their  usual 
work  therein. 

The  annual  leave  provided  by  statute  for  Government 
clerks  and  other  employees  in  the  Departments  is  not  an 
absolute  right,  but  one  depending  largely  upon  the  discretion 
of  the  heads  of  Departments  and  the  condition  of  the  work 
therein  when  such  leave  is  requested. 

It  was  held  by  the  Court  of  Claims  in  the  case  of  JSarrismi 
V.  United  States  (26  Ct.  CI.,  259),  in  a  well-considered  opinion, 
that  it  was  not  the  purpose  of  these  statutes  granting  annual 
leave  with  pay  to  thereby  raise  or  lower  the  wages  of  those 
affected  thereby,  and  that  where  an  employee  of  your  oflBce 
had  asked  for  and  been  granted  a  certain  leave  of  absence,  he 
was  entitled  to  the  same  pay  during  such  period  of  absence 
as  if  he  had  not  been  on  leave.  The  claimant  claimed  pay  for 
every  day  of  such  leave,  including  the  Sundays  which  inter- 
vened and  were  included  in  such  leave.  This  claim  was  very 
properly  denied  by  the  court. 

The  gist  of  this  decision  is  aptly  put  in  a  single  sentence: 

"This  subject  of  the  leave  of  absence  laws  is  not  wages, 
but  work;  they  authorize  the  Public  Printer  to  lessen  work; 
they  do  not  authorize  him  to  augment  pay." 

If  the  contention  of  the  claimant  had  been  upheld  in  that 
case  he  would  have  received  more  pay  at  the  end  of  the  year 
than  an  employee  who  had  worked  every  working  day  in  the 
year  without  any  leave  of  absence.  He  would  have  received 
just  as  much  more  money  as  the  sum  of  his  wages  for  the 
Sundays  occurring  in  his  leave.  Such  a  construction  of  the 
law  can  not  be  tolerated  by  any  fair  mind  for  a  moment. 

The  act  of  1895,  supra^  granting  certain  holidays  to  the 
employees  of  your  office  with  pay  does  not  confer  any  discre- 
tion upon  you.  The  act  is  self-executing.  When  one  of 
those  holidays  arrives,  it  is  only  a  question  as  to  whether  a 
person  is  an  employee  of  your  office  on  that  date.  If  he  is, 
the  law  does  the  rest.  It  grants  him  a  holiday  with  pay.  It 
is  not  within  your  power  to  compel  him  to  work  on  such  day 
unless  such  work  is  a  matter  of  public  necessity,  nor  is  it 
within  his  right  to  perform  his  ordinary  duties,  unless  such 
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are  works  of  necessity  on  that  day,  and  claim  pay  for  such 
ordinary  day's  work. 

It  is  the  clear  intention  of  Congress,  expressed  in  the  act, 
to  prohibit  the  ordinary  daily  work  of  the  employees  of  your 
office  on  such  days;  but  when  you,  in  the  exercise  of  your 
discretion,  direct  an  employee  to  labor  on  a  work  of  public 
necessity  on  one  of  such  holidays,  if  such  emploj^ee  is  not 
paid  for  such  day's  work  we  have  a  condition  of  affairs 
equally  obnoxious  to  paying  a  person  on  leave  of  absence  for 
Sundays  occurring  during  such  leave  wherein  if  he  had  been 
at  work  and  not  on  leave  he  would  not  have  received  such 
pay.     But  the  shoe  in  the  present  case  is  on  the  other  foot. 

I  can  not  reconcile  with  anj^  ideas  of  equity  and  justice  the 
proposition  that  C!ongress  ever  intended  bj'  this  or  any  other 
statute  to  allow  the  employees  (and  we  are  now  speaking  of 
per  diem  employees  who  are  paid  from  a  lump  sum  and  not  a 
stated,  fixed  annual  salary)  a  legal  holiday  with  pay,  and  place 
it  in  the  power  of  yourself  or  any  other  person  to  cause  any 
such  employee  to  work  on  such  day,  such  employee  so  work- 
ing receiving  just  the  same  amount  of  pay  for  said  day  as 
those  who  are  not  compelled  to  work,  and  no  more. 

I  know  of  no  law  which  forces  me  to  such  a  conclusion.  I 
know  of  no  act  which  is  violated  by  giving  such  employees 
pay  for  work  compelled  from  them  on  such  holidays.  A  dif- 
ferent construction  makes  the  act  of  1895  a  simulacrum  as  to 
those  who  are  compelled  to  labor  on  such  holidays,  and  a 
reality  to  those  who  are  not  so  compelled  to  work. 

The  laborer  is  worthy  of  his  hire  and  should  have  it  when 
compelled  to  work  on  a  holiday.  The  giving  him  pay  for 
such  a  day  when  he  does  not  work  is  the  free  gift  of  Congress, 
and  1  will  not  stultify  such  gift  by  taking  awa}"  from  him  his 
pay  on  a  day  for  which  he  worked  because  Congress  saw  fit 
to  give  him  pay  for  legal  holidays  when  he  did  not  work. 

You  are  therefore  authorized  to  pay  to  the  employees  named 
their  wages  for  work  done  on  Thanksgiving  Day  in  addition 
to  their  pay  as  provided  by  said  act  of  1895. 
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EXPENDITURE  OF  AN  APPROPRIATION  IN  A  PAR- 
TIAL COMPLETION  OF  THE  OBJECT. 

The  provision  in  the  act  of  March  2,  1899,  that  the  Secretary  of  the  Treas- 
ury shall  cause  to  be  erected  a  substantial,  commodious,  and  fireproof 
building  for  the  purpose  of  a  custom-house,  at  a  cost  not  exceeding 
$3,000,000,  requires  the  erection  of  a  building  of  the  character  de- 
scribed, complete  in  all  particulars  that  are  necessary'  and  appropriate 
to  the  purpose  for  which  it  is  intended,  within  the  limit  of  coat  specified, 
and  the  expenditure  of  the  whole  amount  provided  for  in  the  erection 
of  an  incomplete  building  is  not  authorized. 

i^Com/ptroUer  Trdcewdl  to  the  Secretary  of  the  Treasury^ 
No'vemher  21,  1901.) 

In  your  communication  of  the  16th  instant  you  present  the 
following  question  for  my  decision: 

•'The  act  of  Congress  approved  March  2,  1899  (30  Stat., 
969),  authorized  the  purchase  of  a  site  in  the  City  of  New 
York  and  the  erection  thereon  of  a  building  for  a  custom- 
house at  a  cost,  exclusiv^e  of  the  site,  of  not  to  exceed 
$3,000,000.00,  and  the  Secretary  of  the  Treasury  is  authorized 
to  contract  for  the  completion  of  said  building,  including 
heating  and  ventilating  appamtus,  fireproof  vaults,  elevators, 
and  approaches,  complete,  within  the  limit  of  cost  prescribed 
by  law,  subject  to  appropriations  which  may  hereafter  be 
made  b}'^  Congress. 

"An  architect  for  said  building  has  been  selected,  in  com- 
petition, for  the  furnishing  of  the  plans,  drawings,  and  speci- 
licationa  and  the  local  supervision  of  the  construction,  as 
provided  for  in  said  act,  and  a  contract  has  been  entered  into 
for  the  excavation,  foundation,  watei*proofing,  etc.,  for  said 
building,  in  total  amount,  $473,974:.33. 

"'On  the  7th  instant  sealed  proposals  were  opened  in  this 
Department  for  the  construction  of  the  supei^structure  and 
roof  covering,  but  not  including  interior  finish,  mechanical 
plant,  heating,  lighting,  and  plumbing  s\'stems,  etc.  Eight 
bids  were  received,  ranging  in  amounts  from  $1,929,533.00 
to  $3,000,000.00.  With  said  bids  before  it  the  Department 
now  finds  that  the  building  can  not  be  completed  within  the 
limit  of  $3,0(X),000.00  fixed  by  Congress,  and  if  the  lowest 
proposal  above  referred  to  be  accepted  it  will  necessitate  an 
extension  of  the  limit  of  cost  of  said  building  of  approximately 
$1,000,000.00,  to  provide  for  the  items  of  work  above  referred 
to,  necessary  to  complete  the  building  rea<ly  for  occupancy. 

"As  it  is  considered  of  the  utmost  importance  that  building- 
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operations  be  continued  without  interruption,  I  have  the  honor 
to  request  to  be  advised  whether  the  Department  can  legally 
enter  into  contracts  to  carry  forward  the  work  as  far  as  such 
appropriations  will  permit,  leaving  the  completion  of  the 
building  to  be  provided  for  by  such  further  legislation  as 
Congress  may  see  fit  to  enact. 

*•*  As  the  Department  is  exceedingly  anxious  to  take  advan- 
tange  of  existing  conditions  by  awarding  the  contract  for  the 
superstructure,  if  it  can  legally  do  so,  it  is  requested  that  you 
favor  this  Department  with  your  decision  at  as  early  a  date  as 
may  be  consistent  with  your  duties." 

The  act  of  March  2,  1899,  to  which  you  refer,  contains  the 
following  provision: 

*^That  upon  the  acquisition  of  said  site  the  Secretary  of  the 
Treasury  snail  cause  to  be  erected  thereon  a  substantial,  com- 
modious, and  fireproof  building  for  the  purposes  of  a  custom- 
house, at  a  cost  not  to  exceed  three  million  dollars,  exclusive 
of  the  cost  of  the  site." 

I  think  there  can  be  no  question  that  this  provision  author- 
izes the  construction  of  a  building  of  the  character  described 
and  for  the  purposes  specified,  complete  in  all  particulars  that 
are  necessary  and  appropriate  thereto,  unless  more  specific 
provision  of  law  is  made  for  some  of  them,  or  some  of  them 
arc  prohibited,  by  another  statute.  (6  Comp.  Dec,  91.)  But 
the  foregoing  provision  .is  not  merely  permissive,  it  is  man- 
datory. It  provides  that  ''the  Secretary  of  the  Treasury 
shall  cause  to  be  erected"  the  building  described.  As  pro- 
vision for  the  erection  of  the  building  is  made  for  a  public 
purpose,  it  becomes  the  duty  of  the  Secretary  to  cause  it  to 
be  erected,  and  also  to  erect  a  building  of  the  character 
described  and  suitable  to  the  purpose  specified. 

The  provision  also  prescribes  the  limit  of  cost  thereof.  I 
think  there  can  be  no  doubt  that  this  limitation  contemplates 
also  a  building  of  the  character  described,  complete  in  all  par- 
ticulai-s  that  are  necessaiy  and  appropriate  to  the  purposes 
specified.  But  the  particulars  which  are  necessaiy  and  appro- 
priate are  not  fully  specified  in  the  act.  Such  particulars  are 
therefore  committed  to  the  discretion  of  the  Secretary.  But 
the  discretion  so  conferred  is  nbt  an  unlimited  discretion;  it  is 
a  legal  discretion,  subject  to  the  terms  of  the  act  by  which  it 
is  conferred.  (7  Comp.  Dec,  32.)  As  indicated  siipi^a  these 
terms  require  the  erection  of  a  building  complete  in  all  par- 
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ticulars  that  are  necessary  and  appropriate  to  the  purposes 
specified. 

I  do  not  mean  by  this  language  that  the  act  requires  the 
inclusion  of  every  particular  item  which  might  be  deemed 
appropriate  to  such  a  building  without  regard  to  cost,  but 
only  within  the  limit  of  cost.  Nor  do  I  mean  that  the  act 
prescribes  with  definiteness  any  of  these  particulars.  On  the 
contrary,  it  leaves  large  scope  for  the  exercise  of  discretion, 
and  this  discretion  may  no  doubt  be  exercised  with  a  constant 
view  to  such  limitation  of  cost.  I  mean  only  that,  in  ni}" 
opinion,  it  requires  the  erection  of  a  building  which  is  com- 
plete of  its  kind,  riot  a  partially  constructed  or  incomplete 
building,  according  to  the  design  adopted.  I  am  also  of 
opinion  that  by  necessary  implication  the  provision  quoted 
8up7Hi  prohibits  the  expenditure  of  the  whole  amount  appro- 
priated for  the  erection  of  an  incomplete  building  in  the  sense 
indicated. 

I  have  the  honor,  therefore,  to  advise  you  that  you  are  not 
authorized  by  law  to  enter  into  contracts  which  will  require 
the  expenditure  of  the  whole  amount  provided  for  to  carry 
forward  the  work  in  a  manner  which  will  result  in  an  incom- 
plete building  and  require  an  increase  in  the  limitation  of  cost. 


REIMBURSEMENT    FOR    TRAVELING     EXPENSES 
PAID  INDIRECTLY. 

An  officer  is  entitled  to  reimbursement  for  the  amount  actually  paid  by 
him  for  transportation  while  traveling  on  public  business,  although  he 
paid  the  amount  indirectly. 

{DecUlon  hy  CoiiqAroller  Traceicell^  November  22^  1901,) 

Upon  revifciion  of  the  account  of  Frank  L.  Evans,  disburs- 
ing clerk  of  the  Department  of  Agriculture,  covering  the 
period  from  October  1,  1900,  to  December  31,  1900,  settled 
by  the  Auditor  for  the  State  and  other  Departments  per  cer- 
titicate  dated  March  16,  1901,  the  following  question  arises: 
What  allowance,  if  any,  should  be  made  for  reimbursement 
for  expenses  of  transportation  procured  from  the  railroad 
companies  without  a  payment  in  money? 

Voucher  No.   64,  John  Hyde,  Division  of  Statistics,  was 
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presented  for  payment  in  the  following  form  with  an  itemized 
>tateinent  attached: 

For  reimbursement  of  expenses  incurred  while  traveling  in  the 
(Uncharge  of  official  duty  from  October  21,  1900,  to  November 
11,  1900,  under  above  authorization  from  the  Acting  Secretary 
of  Agriculture,  en  route  from  Washington,  D.  C,  to  Seattle, 
Washington,  and  intermediate  points  and  return,  as  per  itemized 
statement  herewith  set  forth $291. 60 

DiSTBICT   OF  Ck>LUMBIA,  SS: 

I  do  eolenmly  swear  that  the  foregoing  account  is  correct  and  just; 
that  the  several  items  of  expense  herein  charged  were  actually  incurred 
by  me  in  the  discharge  of  my  official  duties  while  traveling  under  the 
instructions  above  mentioned;  that  the  said  expenditures  were  necessary 
and  reasonable;  that  the  travel  was  performed  with  dispatch  by  the  short- 
est practicable  routes  over  the  lines  herein  named;  that  the  amounts 
charged  were  actually  paid  by  me  in  full  as  set  forth,  and  that  in  all  cases 
when  practicable  receipts  have  been  obtained  and  are  filed  herewith. 

(Signed)        John  Hyde. 

The  voucher  was  paid  by  Mr.  Evans  as  disbursing  clerk 
and  the  Auditor  for  the  State  and  other  Departments  allowed 
it  in  the  settlement  of  his  account: 

Subsequently  some  question  was  raised  as  to  the  manner  in 
which  a  portion  of  the  transportation  for  which  Mr.  Hyde 
claimed  reimbursement  was  obtained,  which  is  fully  explained 
by  the  following  affidavit  of  Mr.  Hyde: 

•*  (1)  That  no  part  of  said  transportation  was  used  by  me 
as  a  free  pass  or  othei^wise  for  my  personal  benefit. 

•'(2)  That  for  the  whole  of  said  transportation  I  have  ren- 
dered a  full  equivalent  in  lawful  money  of  the  United  States, 
in  part  to  the  railroad  companies  over  whose  lines  the  travel 
wafs  performed,  and  in  part  to  the  National  Geographic  Society, 
as  hereinafter  set  forth. 

•'  (3)  That  at  the  time  said  official  trip  was  made  and  for 
five  years  prior  and  one  year  subseauent  thereto,  I  was  editor- 
in-cfiief  of  the  National  Geograpnic  Magazine,  the  official 
journal  of  the  National  Geographic  Societ}',  its  sole  proprie- 
tors andpublishers. 

*'  (4)  Tnat  the  sole  object  for  which  the  National  Geographic 
^lagazine  is  published  is  the  extension  of  geographic  knowl- 
edge, and  that  I  have  at  no  time  had  any  financial  interest, 
direct  or  indirect,  in  said  magazine. 

*'  (5)  That  the  cost  of  publishing  said  National  Geographic 
llagazine  is  defrayed  in  part  from  the  general  funds  of  the 
Aatjonal  Geographic  Society  and  in  part  from  the  proceeds 
of  sales  and  the  receipts  from  advertising. 
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"  (6)  That  railroad  and  other  transportation  companies,  to 
the  number  of  twelve  or  more,  have  at  various  times  adver- 
tised in  said  National  Geographic  Magazine,  in  some  cases 
paying  for  their  advei-tisements  in  money  and  in  other  causes 
paying  therefor  in  transportation,  issued  upon  my  order  and 
request  as  editor-in-chief  of  said  magazine  and  in  no  other  way. 

*•'  (7)  That  in  order  to  prevent  transportation  issued  in  pay- 
ment for  advertising  from  being  sold -to  ticket  brokers  or 
other  improper  persons,  it  is  the  established  custom  of  trans- 
portation companies  advertising  in  newspapera  and  ma^zines, 
and  paying  tnerefor  in  transportation,  to  require  that  said 
transportation  shall  be  used  only  by  persons  connected  with 
said  newspapers  or  magazines,  an^  that  the  National  Geo- 
graphic Magazine  has  been  greatly  hampered  by  such  restric- 
tion and  has  in  many  cases  been  unable  to  convert  into  money 
or  otherwise  utilize  to  its  own  benefit  transportation  to  which 
it  was  entitled  in  payment  for  advertising. 

^'(8)  That  on  my  official  trip  in  October  and  November, 
1900,  I  traveled  from  Washington,  District  of  Columbia,  to 
Cincinnati,  Ohio,  and  from  Cincinnati,  Ohio,  to  Washington, 
District  of  Columbia,  over  the  Chesapeake  and  Ohio  Railwav; 
from  Chicago,  Illinois,  to  St.  Paul,  Minnesota,  and  from  Bil- 
lings, Montana,  to  Omaha,  Nebraska,  over  the  Chicago,  Bur- 
lington and  Quincy  Bailroad;  from  St.  Paul,  Minnesota,  to 
Seattle,  Washington,  over  the  Great  Northern  Railway;  and 
from  Seattle,  Washington,  to  Billings,  Montana,  over  the 
Northern  Pacific  Railway,  on  transportation  issued  by  said 
railroads  to  the  National  Geographic  Magazine  in  payment 
for  advertising  and  purchased  by  me  from  the  publishers  of 
said  magazine  for  the  respective  amounts  charged  therefor  in 
my  expense  account  for  said  official  trip. 

*'(9)  That  said  Chesapeake  and  Ohio  Railway,  Chicago, 
Burlington  and  Quincy  Railroad,  and  Northern  Pacific  Rail- 
way had  advertised  continuously  in  the  National  Geographic 
Magazine  for  several  years  prior  to  October,  1900,  on  a  trans- 
portation basis,  and  were  respectively  indebted  to  said  maga- 
zine in  amounts  exceeding  the  value  of  the  transportation 
used  by  me  on  said  official  trip. 

''  (10)  That  said  Great  Northern  Railway  had  not  up  to  that 
time  advertised  in  said  magazine,  but  that  the  transportation 
from  St.  Paul,  Minnesota,  to  Seattle,  Washington,  used  by  ine 
on  said  official  trip  was  issued  by  the  advertising  department 
of  said  railwav  solely  as  consideration  for  advertising  to  be 
given  said  railway  in  said  magazine. 

^'  (11)  That  on  the  day  on  which  I  returned  to  Washington 
from  said  official  trip  the  said  Chesapeake  and  Ohio  Railway 
was  credited  in  the  books  of  said  National  Geographic  Maga- 
zine with  the  sum  of  t^ightten  dollam^  the  said  Chicago,  Bur- 
lington and  Quincy  Railroad  with  the  sum  of  thlrty-nuie  del- 
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/'ir«  and  twenty-f/ve  cents,,  the  said  Great  Northern  Railway 
with  the  sum  of  sixty  dollars^  and  the  said  Northern  Pacific 
Railway  with  the  sum  of  thirty-tvjo  dollars  and  tweiity-jive 
*^'utH^  for  the  transportation  usea  by  me  over  their  respective 
linerf.  as  hereinbefore  stated,  and  that  these  various  sums  have 
*)een  paid  by  me  to  the  treasurer  of  the  National  Geo- 
ifTaphie  Society  in  the  course  of  my  regular  accounting  as 
editor-in-chief  and  business  manager  of  the  magazine. 

^*  (12)  That  on  the  7th,  8th,  and  9th  days  of  November,  1900, 
during  said  official  trip,  I  traveled  from  Omaha,  Nebraska,  to 
Chicago,  Illinois,  on  a  half  rate  ticket  issued  by  the  Chicago  and 
Northwestern  Railway;  that  in  consideration  of  the  issuance 
of  said  half  rate  ticket,  said  Chicago  and  Northwestern  Railway 
was  duly  credited  in  the  books  of  said  National  Geographic 
^lagazine  with  the  sum  of  six  dollars  and  thirty-seven  cents 
for  advertising,  being  one-half  of  the  le^ular  first-class  rate, 
and  that  the  sum  of  six  dollars  and  thirty -seven  cents  has 
since  been  paid  by  me  to  the  treasurer  of  the  National  Geo- 
irraphic  Magazine  in  the  course  of  my  regular  accounting." 

When  the  facts  had  been  developed,  Mr.  Evans  requested 
my — 

**  Decision  as  to  the  legality  of  Mr.  Hyde's  charges  for  rail- 
rood  fare  when  the  travel  was  performed  on  'press  tickets'  or 
on  "^  free  transportation '  furnisned  by  railroad  companies." 

I  was  without  jurisdiction  to  render  this  decision  on  the 
request  of  Mr.  Evans  for  the  reason  that  the  payment  had 
tieen  made.  1  therefore  determined  to  revise  the  account  on 
my  own  motion,  and  will  now  pass  upon  the  questions  pre- 
•sented. 

It. is  now  well  settled,  if  there  was  ever  any  doubt  about  it, 
that  an  official  using  transportation  that  has  been  furnished  to 
him  as  a  gratuity  by  a  transportation  company  can  not  require 
the  United  States  to  reimburse  him  for  the  commercial  value 
of  such  transportation  in  an  account  for  reimbursement  for 
traveling  expenses  or  otherwise. 

The  act  of  March  3,  1875  (18  Stat.,  452),  provides: 

*"*  I^ovided^  That  hereafter  only  actual  traveling  expenses 
•*hal]  be  allowed  to  any  person  holding  employment  or  appoint- 
ment under  the  United  States,  except  marshals,  district 
attorneys,  and  clerks  of  the  courts  of  the  United  States  and 
their  deputies;  and  all  allowances  for  mileage  or  transporta- 
tion in  excess  of  the  amount  actually  paid,  except  as  above 
excepted,  are  hereby  declared  illegaf;  and  no  credit  shall  be 
allowed  to  an^'  of  the  disbursing  officers  of  the  United  States 
for  payment  or  allowances  in  violation  of  this  provision." 
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Where  transportation  is  issued  to  an  officer  or  employee  by 
a  transportation  company  as  a  gratuity  nothing  is  actuall3^ 
paid  for  it,  and  the  officer  or  employee  does  not  actually  incur 
any  expenses  therefor,  which  under  the  statute  above  quoted 
is  a  necessary  prerequisite  to  the  right  to  reimbursement  for 
the  value  of  it.  This  proposition  is  too  plain  to  need  argu- 
ment or  require  the  citation  of  authorities  in  support  of  it, 
if  any  exist. 

Whether  or  not  the  transportation  issued  is  a  gratuity  is 
usually  a  question  of  fact  to  be  determined  from  the  circum- 
stances under  which  it  is  issued. 

In  the  case  of  the  Railroad  CoTnpany  v.  Lockwood  (17  Wall. , 
357,559),  it  was  held  that  a  person  traveling  on  a  drover's  pass 
was  a  passenger  for  hire,  and  the  court  said: 

*'It  may  be  assumed  in  limine  that  the  case  was  one  of  car- 
riage for  hire;  for  although  the  pass  certifies  that  the  plaintiff 
was  entitled  to  pass  free,  yet  his  passage  was  one  of  the 
mutual  terms  of  the  arrangement  for  carrying  his  cattle." 

In  the  case  of  the  Railway  Company  v.  Stevens  (95  U.  S., 
655),  a  pass  was  issued  under  the  following  circumstances: 

"  The  plaintiff,  being  owner  of  a  patented  car  coupling,  was 
negotiating  with  the  defendant  at  Portland,  Maine,  for  its 
adoption  and. use  bv  the  latter,  and  was  requested  by  the 
defendant  to  go  to  Montreal  to  see  the  superintendent  of  its 
car  department  in  relation  to  the  matter,  the  defendant  offer- 
ing to  pa}"  his  expenses.  The  plaintiff  consented  to  do  this, 
and,  in  pursuance  of  the  arrangement,  he  was  furnished 
with  a  pass  to  carry  him  in  the  defendant's  cars.  This  pass 
was  in  the  usual  form  of  free  passes.  The  Railway  Co. 
insisted  that  Stevens  '  was  traveling  gratuitoush"  under  a  free 
pass  and  subject  to  its  conditions.'  Stevens  contended  that 
*•  a  pass  purporting  on  its  face  to  be  a  free  pass  may  neverthele^^.s 
be  given  for  a  consideration,  and  the  holder  a  passenger  for 
hire"' 

The  court  below  held  that  the  case  was  one  of  carriage  for 
hire  and  not  one  of  gratuitous  carriage,  and  the  supreme  court 
said  in  regard  to  this  holding: 

"In  taking  this  view  we  think  the  court  was  correct.  The 
transportation  of  the  plaintiff  in  the  defendant's  cars,  though 
not  paid  for  by  him  in  money,  was  not  a  matter  of  charity  nor 
a  gratuity  in  w\\  sense.  It  was  by  virtue  of  an  agreement  in 
which  the  mutual  interest  of  the  parties  was  consulted.  It 
was  part  of  the  consideration  for  which  the  plaintiff  agreed  to 
take  the  trip  to  Montreal.    His  expenses  in  making  that  journey 
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^ere  to  be  paid  by  the  defendant,  and  of  these  the  expenses  of 
traiu^portation  formed  a  part.  The  giving  him  a  free  pass  did 
not  alter  the  nature  of  the  transaction.  The  pass  was  a  mere 
ticket,  or  voucher,  to  be  shown  to  the  conductors  of  the  trains 
as  evidence  of  his  right  to  be  transported  therein." 

These  cases  distinctly  recognize  the  principle  that  transpor- 
tation for  which  an  equivalent  has  been  rendered,  although  not 
I»id  for  in  money,  can  not  be  regarded  as  free  transportation 
even  when  issued  in  that  form  by  the  railroad  company,  and 
that  it  may  be  paid  for  otherwise  than  in  money. 

In  the  case  of  Erie  and  Pittsbxirg  Railroad  Company  v. 
Dfmthd  (88  Pa.,  243),  it  was  held  that  damages  might  be  recov- 
ered for  the  refusal  of  the  railroad  company  to  furnish  Douthel 
and  his  family  a  pass  for  life  under  an  agreement  to  do  so  in 
consideration  of  his  having  given  the  right  of  way  to  said  com- 
pany over  his  land,  and  in  discussing  the  question  the  court 
:said: 

*'  This  is  rather  an  uncommon  case.  The  agreement  of  the 
defendants  was  to  give  the  plaintiflf  a  pass  over  their  railroad 
for  himself  and  family  his  lifetime,  as  the  consideration  of 
his  release  of  the  right  of  way  over  his  land.  The  pass  was 
given  for  a  while  and  then  refused,  and  this  action  was  to 
recover  damages  for  their  breach  of  contract. 

'*The  contract  was  not  simply  for  a  right  to  ride  free  upon 
the  railroad.  Possibly  if  in  those  terms  the  plaintiff  might 
recover  damages  for  each  refusal,  or  combine  his  claim  for 
damages  for  each  refusal  in  a  single  action  to  cover  any 
period,  as  a  quai-ter  or  a  year." 

It  appears  from  the  evidence  in  this  case  that  Mr.  Hyde  has 
paid  and  accounted  to  the  National  Geographic  Magazine  for 
the  full  commercial  value  of  the  tickets  issued  by  the  railroad 
companies  on  account  of  advertising  in  said  magazine.  It  ap- 
pears, therefore,  that  Mr.  Hyde  was  a  passenger  for  hire  on 
all  the  roads  over  which  he  traveled  on  this  journey.  He  is 
therefore  entitled  to  reimbursement  for  the  amount  actually 
paid  for  said  transportation.  Mr.  Hyde  states  under  oath 
that  he  paid  the  National  Geographic  Magazine,  on  whose  ac- 
(t>unt  the  transportation  was  issued,  the  full  yalue  of  said 
transportation  as  charged  in  his  said  account.  I  am  therefore 
of  the  opinion  that  he  is  entitled  to  reimbursement  for  the 
tmoant  so  paid,  and  the  action  of.  the  Auditor  is  therefore 
approved,  and  I  find  and  certify  no  difference. 

I  desire  to  add,  however,  that  in  all  cases  where  a  claim  for 
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reimbursement,  if  made  for  any  other  transportation  than 
that  purchased  in  the  ordinary-  way  from  the  transportation 
companies,  a  full  statement  of  all  the  circumstances  under 
which  it  was  procured  and  the  manner  in  which  it  was  paid 
for  and  the  amount  paid  should  accompany  the  voucher  there- 
for. In  no  case  can  reimbursement  be  made  for  any  sum  in 
excess  of  the  amount  that  has  been  actuallj^  paid  in  cash  or  its 
equivalent,  or  for  a  sum  in  excess  of  the  conunercial  rates 
over  the  shortest  usually  traveled  route. 


BRIDGE  CHARGES  IN  CONNECTION  WITH  LAND 
GRANT  RAILROADS. 

An  agreement  in  excess  of  l^al  rates  for  transportation  for  the  Govern- 
ment is  not  valid. 

Where  there  are  no  bridge  charges  Included  in  the  rate  charged  by  a  rail- 
road company  for  transportation,  no  deduction  should  be  made  on 
account  of  bridges  before  making  deductions  on  account  of  land  grants. 

(  Comptroller  Trdceicell  to  the  Secretary  of  War^  November  23^ 

1901.) 

I  am  in  receipt  of  your  letter  dated  October  22, 1901,  trans- 
mitting a  letter  of  the  Acting  Quartermaster-General,  dated 
October  17,  1901,  in  which  I  am  requested  to  advise  whether 
the  agreement  (copy  inclosed)  between  the  Quartermaster- 
General's  Office  and  the  officers  of  the  Burlington  route  is  in 
harmony  with  my  decision  of  July  29,  1901,  and  whether  the 
same  is  approved  by  me. 

The  agreement  referred  to  is  embraced  in  the  following 
correspondence : 

I.  A  letter  of  Maj.  Charles  Bird,  Deputy  Quartermaster- 
General,  dated  September  12,  1901,  addressed  to  the  genei-al 
passenger  and  general  freight  agents  of  the  Chicago,  Burling- 
ton and  Quincy  Railroad  Company,  as  follows: 

''By  direction  of  the  Quartermaster-General  I  have  to 
invite  your  attention  to  copy  of  Comptroller's  decision  July 
29th,  1901,  herewith.  In  tne  argument  advanced  by  the  rail- 
road, and  sustained  bv  the  Comptrollers  decision,  it  appears 
that  blanket  or  agree<J  i-ates  are  fixed  upon  existing  general 
conditions  and  in  accord  with  the  amount  and  value  of  the 
service  performed,  and  in  their  construction  no  consideration 
is  given  to  inteinnediate  dtsabHttien  or  (irbltraries  such  as  ter- 
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minab,  trackages,  bridges,  etc. ;  also,  that  strictly  local  rates  of. 
many  railroads  are  constructed  on  a  pei'  mile  basis  without 
regard  to  bridges  or  terminals,  hence  an  inteimediate  post- 
route  bridge  is  treated  as  a  part  and  parcel  of  the  through 
line  and  a8  earning  the  same  rate  per  mile  over  its  trackage 
as*  the  rate  per  mile  earned  over  the  tracks  leading  up  to  the 
bridge;  therefore,  as  no  charge  has  been  made  for  the  bridge 
over  and  above  the  rate  per  mile  earned  and  equally  dis- 
tributed over  the  entire  line,  no  deduction  should  be  made. 
Under  these  conditions  it  is  concluded  by  this  oflSce  that,  in 
fixing  land  grant  and  other  lawful  deductions,  no  account 
should  be  taken  of  bridge  or  other  arbitraries  that  do  iwt 
dearly  appear  as  apart  of  the  through  rate  for  which  an  addi- 
tiofuu  rate  per  mile  is  charged  thepvbUc. 

"•It  appearing  that  published  divisions  treat  the  revenue 
accruing  between  Chicago  and  all  Missouri  River  points  as  a 
lamp  sum^  and  as  the  Government  is  not  further  interested  in 
its  subdivision,  it  is  further  concluded  that  land  grant  should 
be  deducted  on  a  mileage  prorate  from  the  gross  amount 
earned  between  Chicago  and  Atchison,  ignoring  all  subdivi- 
sions and  bridge  arbitraries. 

••  As  the  Burlington  route  is  the  initial  rate-making  line 
from  Chicago  for  Government  business  to  California  points, 
and  some  differences  as  to  basis  have  heretofore  existed,  it  is 
the  pleasure  of  this  office  to  submit  the  above  conclusions  and 
to  invite  3'our  approval  that  instructions  may  be  promulgated 
to  quartermasters  and  others  concerned,  in  the  interest  of 
uniformity,  in  settling  Government  accounts.  Your  early 
and  joint  answer  will  be  appreciated." 

II.  A  letter  of  the  general  auditor  of  the  Chicago,  Burling- 
ton and  Quincy  Railroad  Company,  in  reply  to  the  above, 
dated  September  20,  1901,  as  follows: 

"Your  letter  of  Sept.  12th  to  Mr.  P.  S.  Eustis,  general 
passenger  agent,  and  Mr.  Thos.  Miller,  general  freight  agent 
of  this  company,  proposing  a  basis  for  arriving  at  land-grant 
deduction  between  Chicago  and  Atchison  has  been  referred  to  . 
me  for  reply  on  behalf  of  both  the  freight  and  passenger  depart- 
ments. In  view  of  the  Comptroller's  decision  of  July  29, 
1901,  the  basis  proposed  by  you  seems  an  equitable  one  and 
will  be  accepted  by  us,  viz,  the  earnings  accruing  between 
Chicago  and  Missouri  River  having  been  determinedin  accord- 
ance with  current  tariffs  and  division  sheets,  the  amount  of 
land-grant  deduction  on  account  of  the  Hannibal  and  St.  Joseph 
Railroad  should  be  made  on  a  mileage  prorate,  from  the  gross 
earnings  between  Chicago  and  the  Missouri  River.  I  would 
Miggest  that  this  arrangement  be  retroactive  to  the  extent  of 
appTving  this  basis  to  the  settlement  of  all  accounts,  both 
freight  and  pa^isenger,  which  at  this  time  remain  unsettled. 
Do  you  agree  ? " 
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III.  A  letter  of  Maj.  W.  S.  Patten,  Deputy  Quartermaster- 
General,  in  reply  to  the  above,  dated  September  23,  1901,  as 
follows:  • 

''By  direction  of  the  Quartermaster-General  I  have  to 
acknowledge  the  receipt  of  your  letter  Sept.  20th,  in  answer 
to  one  from  this  office  Sept.*12th,  1901,  and  to  advise  that  the 
proposition  to  make  the  agreement  apply  to  all  unsettled 
accounts,  both  freight  and  passenger,  is  satisfactory  to  the 
Quartermaster's  Department." 

With  a  view  of  ascertaining  the  true  state  of  facts  regarding 
the  Quincy  bridge,  located  on  the  Burlington  route  between 
Chicago  and  Atchison,  I  addressed  a  letter  to  the  general 
auditor  of  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, dated  October  25,  1901,  as  follows: 

"'  Information  is  desired  as  to  the  charts  for  transportation, 
both  freight  and  passenger,  over  the  Quincy  bridge.  Are  the 
rates  uniform  ?  If  not,  please  give  differences  and  state  con- 
ditions under  which  they  apply. 

"You  state  in  your  letter  of  February  11,  1901,  addressed 
to  Messrs.  Thonopson  &  Slater,  attorneys,  that  the  Quincy 
Railroad  Bridge  Company  is  an  Illinois  coiporation,  and  that 
it  constructed  and  owns  the  Quincy  bridge. 

''  In  the  construction  of  through  rates  it  appears,  therefore, 
that  this  liridge,  as  a  separate  portion  of  the  through  route, 
must  be  considered.  Does  it  receive  a  certain  percentage  of 
the  through  rate,  or  does  it  receive  a  certain  fixed  rate  per 
passenger  or  i>er  100  lbs.  of  freight? 

"  Is  any  reason  known  to  vou  why  the  decision  of  this  office 
of  February  18, 1901,  should  not  be  applied'^  (See  copy  here- 
with, page  20.) 

'•  In  your  letter  of  September  20,  1901,  addressed  to  Major 
Charles  Bird,  Deputy  Quartermaster-General,  you  have  agreed 
to  a  certain  method  of  settlement  for  transportation  between 
Chicago  and  the  Missouri  River.  It  must  be  understood  that 
such  an  agreement  is  not  effective  unless  the  rates  offered  are 
as  low  or  lower  than  the  rates  charged  the  public,  less  all 
proper  deduction  on  account  of  Government  transportation. 

"'  You  are  therefore  requested  to  inform  this  office  what  are 
the  regular  divisions  on  commercial  business,  both  freight  and 
passenger,  between  Chicago  and  Atchison. 

''  If  the  bridge  charges  are  absorbed  in  any  instance,  please 
state  specifically  under  what  conditions  and  by  what  road. 

'^Please  state  specifically  any  change  within  the  past  two 
years. 

"'  Your  early  reply  to  the  questions  herein  propounded,  with 
any  further  information  relating  to  the  subject,  is  earnestly 
requested,  as  many  accounts  are  involved,  which  include 
transportation  by  your  own  line  as  well  as  equalization  lines." 
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The  reply  to  the  above  letter  by  the  general  auditor  of  said 
nilroad  company,  dated  November  8,  1901,  is  as  follows: 

"I  duly  received  yours  of  the  25th  ult.  in  regard  to  settle- 
ment of  Grovernment  accounts  between  Chicago  and  Atchison. 
The  Quincy  Bridge  Co.  receives  regular  rates  on  freight  and 
passengers  ti^ansported  over  the  bridge,  which  for  freight  are 
in  accordance  with  published  Mississippi  River  bridge  tariff, 
copy  of  which  I  hand  you  herewith,  and  for  passengers  it 
receives  40  cents  per  passenger. 

"You  ask  whemer  1  know  of  any  reason  why  the  decision 
of  your  oflScB  under  date  of  Feb.  18,  1901,  should  not  apply. 
From  your  ruling  under  date  of  July  29,  1901,  in  an  appeal 
of  the  "Southern  Railway,  I  understand  that  in  all  cases  where 
the  bridge  toll  or  arbitrary  does  not  enter  into  the  through 
rate  as  a  component  part  thereof  it  is  not  to  be  deducted  m 
making  divisions  prior  to  arriving  at  land-grant  deductions, 
and  that  m  such  cases  your  decision  of  Feb.  18th  would  there- 
fore not  be  applicable.  Such  is  the  situation  with  practically 
all  through  rates;  that  is,  rates  between  Chicago  and  Missouri 
River  or  points  beyond  are  not  based  on  rates  to  and  from 
the  Mississippi  River  with  Mississippi  River  bridge  toll  added. 
In  other  words,  the  bridge  toll  is  not  contained  in  the  rate  as 
a  component  part  thereof. 

"In  my  letter  of  Sept.  20,  1901,  to  Major  Charles  Bird, 
Deputv  Quartermaster-General,  1  agreed  to  his  suggestion 
that  tte  amount  of  land-grant  deduction  on  account  of  the 
Hannibal  &  St.  Joseph  Railroad  should  be  made  on  mileage 

Srorate  from  the  gross  earnings  between  Chicago  and  the 
lissouri  River.  This  is  certainly  fair  to  the  Government,  for 
the  reason  that  the  divisions  in  effect  between  the  C,  B.  &  Q. 
and  the  Hannibal  &  St.  Joseph  Railroad  on  passenger  business 
allow  the  Hannibal  &  St.  Joseph  a  mileage  prorate,  and  on 
freight  business  allow  them  45  per  cent,  which  is  less  than  the 
mileage  prorate. 

'"Yoii  ask  me  what  change  has  been  made  within  the  past 
two  years.  There  has  been  no  change  in  passenger  business, 
but  in  the  case  of  freight  the  proportion  allowed  to  the  Han- 
nibal &  St.  Joseph  Railroad  has  been  reduced  from  50  to  45 
per  cent." 

The  writer  of  the  above,  under  date  of  November  18,  1901, 
addressed  the  attorney  of  the  company  in  this  city  as  follows: 

"  I  have  3'ours  of  the  13th  in  regard  to  Quincy  bridge  mat- 
ter, and  also  your  telegram  of  the  16th,  from  which  latter  I 
gather  that  the  paragraphs  in  the  Comptroller's  letter  of  Oct. 
25th  to  which  he  is  requesting  reply  are  those  on  the  second 
page  of  the  letter,  which  read  as  follows: 

" '  You  are  therefore  requested  to  inform  this  office  what  are 
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the  regular  divisions  on  commercial  business,  both  freight  and 
passenger,  between  Chicago  and  Atchison. 

'"If  the  bridge  charges  are  absorbed  in  any  instance  please 
state  specifically  under  what  conditions  and  by  what  road. ' 

"To  the  first  of  these  I  would  reply  that  the  regular  di- 
visions on  commercial  business  between  Chicago  and  Atchison 
allow  the  C.  B.  &  Q.  on  freight  55  i)er  cent  and  the  H.  & 
St.  J.  45  per  cent,  without  any  deduction  for  bridges. 

'''On  passenger  business  the  earnings  between  Cnicago  and 
Atchison  are  divided  between  the  C.  S.  &  Q.  and  H.  &  St.  J. 
on  a  mileage  prorate  without  deduction  of  bridge  tolls. 

"In  your  letter  of  the  13th  you  asked  to  be  advised  of 
the  exact  date  that  the  proportion  allowed  the  H.  &  St  J.  on 
freight  was  changed  from  50  per  c«nt  to  45  per  cent.  This 
date  was  March  1,  1901. 

"  Referring  also  to  the  second  paragraph  on  the  second  page 
of  vour  letter  of  the  13th,  I  think  from  the  above  you  will 
understand  that  'in  making  the  division,  for  instance,  on 
freight  of  the  33  per  cent  which  accrues  between  Chicago  and 
Atchison'  we  do  not  deduct  5^  for  the  Quincy  bridge  and  pay 
to  the  bridge  co. 

"In  my  Tetter  of  the  8th  to  the  Comptroller  I  made  an  er- 
ror in  stating  that  the  Quincy  Bridge  Co.  receives  regular 
rates  on  freight  and  passengers  in  accordance  with  Mississippi 
River  bridge  tariffs.  With  a  knowledge  of  the  followmg 
facts  I  believe  you  will  be  in  position  to  formulate  a  reply  to 
the  Comptroller:  The  C.  B.  &  Q.  and  H.  &  St.  J.  Railroad 
Companies  have  a  lease  of  the  bridge,  and  as  rental  pay  the 
cost  of  operating,  maintain  a  fund  for  rebuilding,  and  pay  a 
fijted  annual  dividend  to  the  stockholders  of  the  bridge  co. 

"The  amount  of  this  rental  is  raised  from  various  sources, 
such  as  an  amount  received  from  the  O. ,  K.  C.  &  E.  Ry.  for 
use  of  the  bridge,  amounts  received  for  switching  over  bridge 
tracks,  etc. ;  and  the  balance,  whatever  it  mav  be,  is  made  up 
by  the  C.  B.  &  Q.  and  H.  &  St.  J.  Railroads.  This  shows 
that  the  amount  of  rental  paid  by  the  C.  B.  &  (^.  or  H.  &  St. 
J.  Railroads  to  the  bridge  co.  is  not  the  tolls  figured  on  the 
Mississippi  bridge  tariffs." 

It  appears  from  this  latest  statement  that  there  are  no 
bridge  charges  on  either  freight  or  passenger  business  mov- 
ing between  Chicago  and  Atchison.  The  bridges  are  there- 
fore to  be  considered  merely  as  part  of  the  trackage  of  the 
railroads.  No  deduction  on  account  of  the  bridges  can  there- 
fore be  made  before  applying  land-grant  deductions. 

It  appears  that  the  distance  from  Chicago  to  Quincy  is  263 
miles,  and  from  Quincy  to  Atchi^r!on  is  227  miles,  making  a 
total  distance  of  490  miles.     Dividing  on  a  mileage  basis  gives 
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the  Chicago,  Burlington  and  Quincy  Railroad  for  the  first- 
mentioned  distance  about  53.7  per  cent  of  the  gross  earnings 
between  Chicago  and  Atchison,  The  Hannibal  and  St.  Joseph 
Railroad  would  receive  46.3  per  cent  of  the  gross  earnings. 
On  the  last-named  road  191.6  miles,  or  about  84.4  per  cent 
of  the  total  distance  between  Quincy  and  Atchison,  is  land 
grant,  subject  to  deduction  of  50  per  cent  on  Government 
business. 

As  the  gross  earnings  on  passenger  business  between  Chi- 
cago and  Atchison  are  divided  between  the  two  roads  on  a 
mileage  basis,  it  necessaril}-  follows  that  land-grant  deduction 
on  a  mileage  prorate,  in  accordance  with  the  agreement  above 
mentioned,  gives  the  exact  allowance  to  which  the  railroads 
are  entitled  on  such  business. 

As  the  Hannibal  and  St.  Joseph  Railroad  receives  since 
March  1,  1901,  45  per  cent  of  the  gross  earnings  between 
Chicago  and  Atchison,  while  its  line  is  46.3  per  cent  of  the 
total  distance  between  said  points,  it  follows  that  the  agree- 
ment to  make  land-grant  deductions  on  a  mileage  basis  is  a 
slight  concession  to  the  Government,  and  is  therefore  valid, 
and  may  be  used  in  the  settlement  of  accounts  for  services 
rendered  since  March  1,  1901. 

But  a8  the  division  of  freight  earnings  prior  to  March  1, 
19<Jl,  gave  the  Hannibal  and  St.  Joseph  Railroad  50  per  cent 
of  the  gross  earnings  between  Chicago  and  Atchison,  which 
was  a  greater  proportion  than  a  division  on  a  mileage  basis 
would  authorize,  it  necessarily  follows  that  for  all  freight 
transportation  rendered  prior  to  said  date  land-gi-ant  deduc- 
tion from  the  earnings  of  said  railroad  should  be  made  on  a 
mileage  basis. 

You  are  therefore  informed  that  the  agreement  between 
the  Quartermaster-General  and  the  Burlington  Route,  supra^ 
to  make  land-grant  deduction  on  a  mileage  basis  upon  the 
grtm  earnings  between  Chicago  and  Atchison .  appears  to  be 
in  accordance  with  law  as  to  passenger  business,  and  as  to 
freight  transportation  rendered  since  March  1,  1901.  Settle- 
ment for  freight  transportation  rendered  prior  to  March  1, 
U^}h  should  be  made  as  above  indicated. 
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ADVERTISING  FOR   PROPOSALS  FOR  ORDNANCE 
AND  ORDNANCE  STORES. 

The  provision  in  the  act  of  March  2,  1901,  relating  to  advertising  for  pro- 
posals for  the  various  braz^ches  of  the  army  service,  superseded  the 
provision  in  the  act  of  August  6, 1894,  relating  to  the  purchase  in  open 
market  of  ordnance  and  ordnance  stores  in  amounts  of  $200  or  less, 
and  prohibits  such  purchases,  whether  less  than  $200  in  amount  or 
not,  except  in  cases  of  emergency  or  where  it  is  impracticable  to  obtain 
competition. 

{Assistant    Comptroller  Mitchell   to  the   Secretary  of  Wary 
Novemher  26,  1901.) 

I  have  received  your  letter  of  the  19th  instant  in  which  you 
ask  whether  the  provision  in  the  act  of  August  6,  1894  (28 
Stat,  242),  relating  to  the  purchase  of  ordnance  and  ordnance 
stores  has  been  repealed  by  the  provision  in  the  act  of  March 
2,  1901  (31  Stat.,  905),  relating  to  the  purchase  of  all  sup- 
plies for  the  use  of  all  departments,  etc.,  of  the  Army.  These 
provisions  are  respectively  as  follows: 

"Purchase  of  ordnance  and  ordnance  stores  and  supplier 
may  be  made  by  the  Ordnance  Department  in  open. market, 
in  the  manner  common  amon^  business  men,  when  the  aggre- 
gate of  the  amount  required  does  not  exceed  two  hunored 
dollars,  but  eveiy  such  purchase  shall  be  inunediately  reported 
to  the  Secretary  of  War." 

''That  hereafter,  except  in  cases  of  emergency  or  where  it 
is  impracticable  to  secure  competition,  the  purchase  of  all 
supplies  for  the  use  of  the  varioas  departments  and  posts 
of  the  Army,  and  of  the  branches  of  the  army  service,  shall 
only  be  made  after  advertisement,  and  shall  be  purchased 
where  the  same  can  be  purchased  the  cheax)e8t,  quality  and 
cost  of  transportation  and  the  interests  of  the  Government 
considered;  but  every  open-market  emergency  purchase  made 
in  the  manner  common  among  business  men  which  exceeds  in 
amount  two  hundred  dollars  shall  be  reported  for  approval  to 
the  Secretary  of  War  under  such  regulations  as  he  may 
prescribe." 

Section  3709  of  the  Revised  Statutes  provides: 

''AH  purchases  and  contracts  for  supplies  or  services,  in 
any  of  the  departments  of  the  Government,  except  for  per- 
sonal services,  shall  be  made  by  advertising  a  sufficient  time 
previously  for  proposals  respecting  the  same,  when  the  pub- 
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Uc  exigencies  do  not  require  the  immediate  delivery  of  the 
articles,  or  performance  of  the  service.  When  immediate 
delivery  or  performance  is  required  by  the  public  exigency, 
the  articles  or  service  required  may  be  procured,  Dy  open  pur- 
chase or  contract,  at  the  places  and  in  the  manner  m  which 
sQch  articles  are  usually  Douff ht  and  sold,  or  such  services 
engaged,  between  individuals." 

The  manifest  object  of  the  act  of  August  6,  1894,  supra^ 
was  to  make  an  exception  to  section  3709  by  permitting  the 
purchase  of  ordnance  and  ordnance  stores  in  amounts  not 
exceeding  $200,  without  advertising,  even  when  no  public 
exigency  required  inunediate  delivery,  and  to  require  that 
such  purchases  should  be  immediath^  reported  to  the  Secre- 
tary of  War.  It  did  not  limit  the  general  authoritj'  derived 
from  that  section  to  make  emergency  purchases,  either  large 
or  small,  without  advertising  (1  Comp.  Dec,  302),  nor  did  it 
require  the  immediate  report  of  such  purchases  to  the  Secre- 
tary of  War. 

The  act  of  August  6,  1894,  contained  also  the  following 
provision: 

-•That  after  advertisement  all  the  supplies  for  the  use  of 
the  various  departments  and  posts  of  the  Army  shall  be  pur- 
chased *  *  *  except  that  purchases  may  be  made  in 
open  market  in  the  manner  common  among  business  men 
wnere  the  aggregate  amount  does  not  exceed  two  hundred 
dollars,  but  every  such  purchase  shall  be  immediately  reported 
to  the  Secretary  of  War." 

With  the  enactment  of  this  clause  there  seemed  no  need  for 
the  .special  provision  in  regard  to  the  purchase  of  ordnance 
and  ordnance  stores,  since  the  general  provision  accomplished 
the  object  of  the  special  provision  in  permitting  open-market 
purchases  under  $200,  even  if  no  emergency  existed. 

The  Arm}'  appropriation  act  of  March  15,  1898  (30  Stat., 
322),  contained  a  provision  similar  to  that  last  quoted,  which 
by  the  act  of  June  30,  1898  {id.,  433),  the  Secretary  of  War 
wa^i  authorized  to  suspend  "during  the  existing  war."  The 
latter  act  contained  also  the  following  provision: 

''That  during  the  existing  war  the  Bureau  of  Ordnance  of 
the  War  Department  is  authorized  to  purchase  without  adver- 
tisement sucn  ordnance  and  ordnance  stores  as  are  needed  for 
immediate  use,  and  when  such  ordnance  and  ordnance  stores 
are  to  be  manufactured  then  to  make  contracts  without  adver- 
tisement for  such  stores  to  be  delivered  as  rapidly  as  manu- 
factured/' 
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The  Army  appropriation  act  of  March  3,  1899  (30  Stat., 
1064),  contained  no  legislation  in  regard  to  the  purchase  of 
supplies  and  the  next  legislation  is  that  now  under  considei'a- 
tion,  contained  in  the  act  of  March  2,  1901,  supra. 

In  examining  this  act  in  the  light  of  the  other  statutes  on 
the  subject,  two  things  are  at  once  apparent;  (1)  that  an  excep- 
tion is  made  to  the  requirement  as  to  advertising  in  cases  of 
emergency  and  where  it  is  impracticable  to  secure  competi- 
tion, which  did  not  appear  in  the  former  acts,  thus  in  effect 
reenacting  the  provisions  of  section  3709  in  regard  to  the  pur- 
chase of  all  supplies  for  the  use  of  the  various  departments^ 
and  posts  of  the  Army  and  of  the  branches  of  the  army  serv- 
ice; and  (2)  that  all  laws  and  parts  of  laws  inconsistent  with 
the  provisions  of  the  act  are  specifically  repealed.  In  a  deci- 
sion made  at  your  request  May  7,  1901,  it  was  said: 

"It  seems  to  have  been  the  evident  purpose  of  Congress  to 
supersede  all  prior  special  acts  relative  to  the  purcnase  of 
supplies  for  the  Army  by  such  second  proviso  in  the  act 
approved  March  2,  1901,  which  fact  is  strongly  evidenced  by 
the  repealing  clause  with  which  the  act  ends,  which  is  general 
and  sweeping  in  character,  and  reads: 

'* '  All  laws  or  parts  of  laws  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed.'"  (MS.  Dec.  Book,  vol.  17, 
p.  798.) 

The  act  of  August  6, 1894,  mtjyra^  which  permitted  the  pur- 
chase of  ordnance  and  ordnance  stores  and  supplies  in  open 
market  in  the  manner  common  among  business  men,  where 
the  aggregate  amount  does  not  exceed  ^200,  in  cases  where 
there  was  no  emergency,  is  inconsistent  with  the  provisions  of 
the  act  of  March  2,  1901,  supra^  which  requires  advertise- 
ment in  all  cases  except  in  emergency  or  where  it  is  imprac- 
ticable to  secure  competition,  and  is  repealed  by  the  express 
language  of  the  latter  act. 

So  far  from  authorizing  purchases  which  are  not  emer- 
gency purchases  and  which  are  under  $200,  without  adver- 
tising, the  act  of  March  2,  1901,  goes  further  than  the 
former  acts  and  requires  that  all  open-market  einergency 
purchases  which  exceed  ?200  shall  be  reported  to  the  Secre- 
tary^ of  War,  but  this  can  not  be  construed  as  permitting  pur- 
chases of  ^200  and  less  which  are  not  emergency  purchases, 
without  advertising,  the  sole  authority  for  such  purchases 
having  been  given  by  the  act  of  August  6,  1894,  which  has 
been  rei^ealed. 


Digitized  by  CjOOQ IC 


SUSPENSION   OF    A    PART    OF    AN   ITEM.  343 


REVISION  OF  AN  ACCOUNT  WHERE  A  PART  OF 
AN  ITEM  HAD  BEEN  SUSPENDED  IN  A  PRIOR 
AND  DISALLOWED  IN  A  SUBSEQUENT  SETTLE- 
MENT. 

Where  an  Auditor  in  the  settlement  of  an  account  suspended  a  part  of  an 
item  and  allowed  the  remainder,  and  in  a  subsequent  settlement  dis- 
allowcMl  the  part  suspended,  the  claimant  is  not  precluded  from 
obtaining  a  revision  of  his  account  by  the  acceptance  of  payment  of 
the  part  allowed  in  the  first  settlement. 

The  provision  in  section  8  of  the  act  of  July  31,  1894,  that  ^'any  person 
accepting  payment  under  a  settlement  by  an  Auditor  shall  ]>e  thereby 
precluded  from  obtaining  a  revision  of  such  settlement  as  to  any  items 
upon  which  payment  is  accepted,"  does  not  contemplate  the  division 
by  an  Auditor  of  a  single  item  which  is  not  severable  into  fractional 
parts  and  the  suspension  of  a  part  of  such  item. 

The  provision  in  circular  No.  136  of  September  5,  1900,  of  the  Treasury 
I)epartment,  which  limits  the  amount  to  be  allowed  for  board  and 
Uxlging  to  $5  i)er  day,  does  not  limit  the  cost  of  lodging  or  of  any 
meal  within  the  limitation  specified  for  each  day. 

(Decision  hy  Comptroller  Traceinell^  November  26,  1901.) 

The  Auditor  for  the  Treasury  Department,  by  settlement 
Xo.  32169,  dated  September  24, 1901,  of  the  account  of  Passed 
Assistant  Surgeon  G.  B.  Young,  of  the  Marine-Hospital 
Service,  for  traveling  expenses,  disallowed  90  cents  as  an 
"overcharge  for  breakfast  on  train."  The  claimant  has 
applied  for  a  revision  of  his  account. 

On  April   14,   1901,   while   traveling  under  orders   from 
Lewes,    Del.,  to   Louisville,  Ky.,  on  public  business,   the 
claimant  incurred  several  items  of  expense,  among  which  he 
charged  in  his  account  the  following  item: 
Breakfast  on  train $1. 90 

The  Auditor,  by  his  settlement  No.  30715,  dated  June  20, 
IWl,  ffWipended  a  part  of  this  item,  as  follows: 
Overcharge  for  breakfast  on  train $0. 90 

The  Auditor  by  this  action  divided  a  single  item  into  two 
parts,  and  allowed  one  part  and  suspended  action  upon  the 
other  part.  It  is  presumed  that  the  claimant  accepted  pay- 
ment of  the  part  of  this  item  which  had  been  allowed. 

Subsequently  the  Auditor,  by  his  settlement  of  September 
24, 1901,  supra^  disallowed  the  part  of  the  item  which  he  had 
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previously  suspended  action  upon.  It  is  also  presumed  that 
the  claimant  accepted  payment  of  other  items  which  were 
allowed  in  this  settlement. 

Upon  this  state  of  facts  the  question  arises  whether  the 
claimant  is  authorized  to  obtain  a  revision  of  the  latter  account. 

Section  8  of  the  act  of  July  31,  1894  (28  Stat,  208),  con- 
tains the  following  provision: 

"Any  person  accepting  payment  under  a  settlement  by  an 
Auditor  snail  be  thereby  precluded  from  obtaining  a  revision 
of  such  settlement  as  to  any  items  upon  which  payment  is 
accepted."    *    *    * 

It  is  to  be  observed  that  the  claimant  has  not  asked  for  a 
revision  of  the  first  of  the  above  settlements  by  the  Auditor, 
under  which  he  accepted  payment  of  a  part  of  the  item 
specified.  It  is  also  to  be  observed  that  he  did  not  accept 
payment  under  the  second  of  these  settlements  of  the  part  of 
the  item  in  respect  to  which  he  has  applied  for  a  revision  of 
his  account. 

Section  8  of  the  act  of  July  31,  1894,  supra^  also  contains 
the  following  further  provision: 

"  But  nothing  in  this  act  shall  prevent  an  Auditor  from  sus- 
pending items  in  an  account  in  order  to  obtain  further  evidence 
or  explanations  necessary  to  their  settlement.  When  suspended 
items  are  finally  settled  a  revision  may  be  had  as  in  the  case 
of  the  original  settlement." 

Applying  the  last  of  these  provisions  to  the  facts  in  this 
case,  I  think  it  fairly  authorizes  the  claimant  to  obtain  a  revi- 
sion of  his  account  as  to  the  part  of  the  item  which  had  been 
suspended  and  which  was  finally  settled  by  the  Auditor's  last 
settlement.     His  account  will  therefore  be  revised. 

But  I  think  it  is  clear  that  the  provisions  of  this  act  quoted, 
supra ^  do  not  contemplate  the  division  by  an  Auditor  of  a  single 
item  which  is  not  severable  into  fractional  parts  and  the  su.s- 
pension  of  a  part  only  of  such  an  item.  I  think  the  whole  of 
each  such  item  in  an  account  should  be  acted  upon  at  the  same 
time,  either  to  allow  or  disallow  in  whole  or  in  part,  or  to 
suspend  action  upon  the  whole. 

Upon  a  reference  of  this  case  to  the  Auditor  for  a  state- 
ment of  his  reasons  for  making  the  disallowance  he  submitted 
a  statement  in  part  as  follows: 

"  Department  circular  No.  135,  dated  Sept.  5,  1900,  author- 
izes the  following  allowance  for  'actual  traveling  expenses:' 
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"'Actual  fares  on  railroads,  etc.,  *  *  *  and  lodgings 
and  actual  board  in  hotels  at  a  rate  not  greater  than  $5  per 

*'  This  oflSce  has  become  convinced  that  it  was  the  intention 
of  this  circular,  as  it  is  almost  the  universal  practice  of  Gov- 
ernment officials  traveling  under  it,  to  construe  this  limit  of 
^.00  per  day  to  mean  $2. 00  for  lodging  and  nottoexceed  ll.OO 
each  for  three  meals  during  a  da}-,  either  at  a  hotel  or  traveling 
on  a  train,"     *     *     * 

I  think  there  is  no  language  in  the  circular  referred  to  by 
the  Auditor  from  which  such  a  limitation  of  the  cost  of  lodging 
and  of  each  meal  can  be  inferred.  Obviously  the  language  does 
not  fix  such  limitation,  either  expressly  or  by  necessary  impli- 
cation. 1  do  not  think  it  even  suggests  such  a  particular 
limitation.  On  the  contrar}^  I  think  the  provisions  of  the 
circular  confide  to  the  discretion  of  an  officer  ti*aveling  on 
public  business  the  regulation  of  the  cost  of  lodging  and  par- 
ticular meals  according  to  the  various  circumstances  arising 
and  to  his  own  needs,  within  the  limitation  fixed  for  each 
day. 

A  similar  question  was  considered  in  7  Comp.  Dec,  127, 
wherein  I  said: 

'*  I  have  heretofore  called  the  attention  of  the  Auditor  to  the 
fact  that  there  is  no  law  or  valid  regulation  dividing  the  sum 
given  an  employee  in  lieu  of  subsistence  into  aliquot  parts, 
representing  breakfast,  dinner,  supper,  or  lodging.  It  is  not 
a  matter  of  concern  to  the  Auditor  m  the  settlmg  of  per  diem 
accounts  whether  an  employee,  who  under  the  terms  of  his 
employment,  is  entitled  to  a  specific  sum  per  day  in  lieu  of 
subsistence  eats  one  or  man}'  meals  per  day,  or  whether  he 
eats  any,  or  whether  he  lodges  or  remains  up  all  night;  nor 
is  it  any  concern  of  the  Auditor,  where  a  specific  sum  is 
granted  a  Government  officer  or  employee  for  subsistence 
actually  had  by  him,  how  such  officer  eats  or  lodges,  provided 
he  does  eat  orlodge.  If  he  is  allowed,  say,  four  dollars  per 
dav  for  subsistence,  not  in  lieu  of  subsistence,  and  he  prefers 
a  ^  dinner  to  a  cheaper  meal,  that  is  purely  the  busmess  of 
such  officer  or  employee  and  not  of  the  accounting  officers. 
The  Government  has  allowed  him  $4  per  day  for  subsistence. 
He  has  used  it  as  he  saw  fit — gotten  one  dinner.  If  he  desires 
other  meals  or  lodgiiigs  on  that  da^'^  he  has  the  same  privilege 
that  the  rest  of  us  have,  viz,  to  have  them  at  his  own  expense. 
The  law  does  not  presume  to  fix  the  meals,  their  number,  or 
what  the  employees  of  the  Government  shall  eat,  nor  the  price 
thereof.  In  one  instance,  where  a  sum  is  allowed  in  lieu  of 
tisubsistence,  the  Government,  in  so  far  as  payment  of  this 
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sum  Is  concerned,  does  not  know  or  care  how  man^^  meals  its 
employees  eat,  or  whether  thev  eat  at  all.  In  the  other, 
where  a  certain  sum  is  allowed  for  actual  subsistence  had,  it 
is  not  interested  in  how  the  individual  divides  up  this  sum. 
As  regards  his  meals  or  lodgings,  if  he  actually  ate  one  or 
more  meals,  or  in  lodging  expended  this  sum  in  a^ven  day, 
he  will  be  reimbursed  to  the  extent  of  the  amount  allowed.'' 

This  decision  snould  have  been  a  guide  to  the  Auditor  in 
the  present  case. 

USE  OF  AN  ANNUAL  APPROPRIATION  FOR  THE 
FULFILLMENT  OF  A  CONTRACT  MADE  ON  JUNE 

29. 

The  provision  in  section  3690,  Revise<i  Statutes,  that  balances  of  annual 
appropriations  shall  only  be  applied  to  the  payment  of  expenses  prop- 
erly incurred  within  the  fiscal  year  for  which  the  appropriation  was 
made,  or  to  the  "fulfillment  of  contracts  properly  made  within  that 
year,"  does  not  prohibit  the  payment  from  the  appropriation  for 
repairs  to  elevators,  1901,  of  the  amount  stipulated  in  a  contract 
entered  into  by  the  Postmaster-General  on  the  29th  day  of  June,  1901 , 
for  putting  in  floor  indicators  to  the  elevators  in  the  Post-Office 
Dei'iartment  building. 

{Coniptrtfller  Tracewell  to  the  Post nuistcr- General^  No^^t-niber 

29,  190  L) 

I  am  in  receipt  of  ^'^our  communication  of  the  19th  instant, 
which  read.s: 

"'In  the  last  fiscal  year  proposals  were  received  b}'  this 
Department  for  putting  in  floor  'ndicators  to  the  elevators  in 
the  Post-Oflice  Department  building.  The  order  was  signed 
on  the  29th  of  June,  1901,  awarding  the  contract  to  the  lowest 
bidder. 

"Although  the  necessity  for  this  addition  to  the  plant 
existed  all  during  the  fiscal  year,  the  contract  was  not  made 
until  near  the  close  of  the  year,  for  the  reason  that  it  was  desir- 
able to  avoid  a  deficiency  in  the  appropriation  for  "  fuel  and 
repaire  to  heating,  lighting,  and  power  plant,  including  repairs 
to  elevators.'  Owing  to  the  extensive  and  intricate  machinery 
in  this  building,  there  is  always  the  possibility  of  a  breakdown, 
thus  incurring  a  heavy  expenditure  of  the  appropriation  made 
by  Congress  for  the  maintenance  of  the  plant.  Only  such 
repairs  are  made  from  time  to  time  during  the  year  as  are 
absolutely  necessary  to  keep  the  machinery  in  running  order. 
Consequently  it  is  onh'  at  or  near  the  close  of  the  fiscal  year 
that  accurate  information  is  obtained  as  to  the  amount  of 
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funds  actually  available  for  making  such  permanent  repairs  as 
are  necessary  to  maintain  the  efficiency  of  the  plant. 

**The  suggestion  has  been  made  that,  owing  to  the  late  date 
of  the  order  awarding  the  contract,  and  the  fact  that  the  work 
could  not  be  completed  within  the  fiscal  year,  a  possible  com- , 
plication  of  the  accounts  of  the  disbursing  officer  of  this 
Department  might  result  in  case  he  made  payment  for  the 
work. 

'•In  view  of  this  suggestion,  I  have  thought  best  to  submit 
the  facts  for  3'our  consideration,  and  respectfully  request  that 
you  advise  me  whether  there  is  objection  to  payment  being 
made  for  this  work  out  of  the  appropriation  for  the  fiscal  year 
ending  June  30,  1901." 

Your  letter  has  been  supplemented  by  information  obtained 
from  the  chief  clerk  of  the  Post-Office  Department,  to  the 
effect  that  the  contractor  for  the  work  indicated  in  your  com- 
munication was  notified  by  your  Department  of  the  acceptance 
of  his  bid  therefor  on  the  29th  of  June,  1901.  This  completed 
the  conti-act,  if  a  valid  and  legal  one,  and  bound  each  party 
thereto. 

It  is  provided  by  section  3690,  Revised  Statutes: 

*'A11  balances  of  appropriations  contained   in  the  annual 
" ar 


appropriation  bills  and  made  specifically  for  the  service  of  any 
fiscal  year,  and  remaining  unexpended  at  the  expiration  of 
such  fiscal  y^ar,  shall  onlv  be  applied  to  the  payment  of  ex- 
penses properly  incurred  d^uring  that  year,  or  to  the  fulfillment 
of  contracts  properly  made  within  that  year;  and  balances  not 
needed  for  such  purposes  shall  be  carried  to  the  surplus  fund. 
This  section,  however,  shall  not  appl}^  to  appropriations  known 
as  permanent  or  indefinite  appropriations." 

The  question,  and  the  only  question  as  I  understand  it  that 
can  be  in  doubt,  is,  was  this  contract  properly  made  for  the 
service  of  the  fiscal  year  1901.  If  the  thing  contracted  for 
in  a  fiscal  year  must  of  necessity  be  put  to  physical  use  dur- 
ing such  3'ear  in  the  Department  for  which  it  is  ordered,  then 
the  contract  set  out  in  your  communication  for  indicators  to 
the  elevatoi's  in  the  post-office  building  was  not  properly  made 
within  the  fiscal  year  1901. 

But  I  do  not  understand  that  the  physical  use  of  the  thing 
contracted  for  in  a  particular  fiscal  year  is  necessarily  a  con- 
dition precedent  in  order  for  such  thing  to  be  a  proper  expense 
of  such  fiscal  year.  It  is  quite  true  that  such  use  is  an  ordi- 
nary and  usual  concomitant  of  a  proper  expenditure  for  a 
particular  fiscal  year. 
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I  am  of  opinion,  as  I  have  heretofore  expressed  myself  in  no 
uncertain  language,  that  the  true  question  in  all  such  cases  is, 
was  the  expenditure  contracted  for  one  for  an  existing  neces- 
sary use  or  need  of  the  article  contracted  for  at  the  time  of 
such  contract.  If  it  was  such  a  need,  then  I  can  not  see  how, 
because  the  expenditure  was  ordered  on  the  29th  day  of  June 
instead  of  the  29th  day  of  December,  such  fact  makes  it 
any  less  a  proper  expenditure  for  such  fiscal  year. 

An  appropriation  is  just  as  much  available  to  supply  the 
needs  of  the  29th  day  of  June  of  a  particular  year  as  any 
other  day  or  time  in  the  year. 

It  is  not  intended  by  this  language  to  intimate  that  any  offi- 
cer of  the  Government  has  authority  under  the  law,  on  the 
29th  day  of  June  or  any  other  day  of  the  year,  to  expend  an 
annual  appropriation  or  any  part  thereof  for  the  uses  of  a  par- 
ticular 3'ear  for  a  thing  or  article  not  necessary  for  the  use  of 
such  particular  year,  but  which  will  be  needed  for  the  use  of 
the  next  or  succeeding  fiscal  years.  Congress  makes  provision 
for  the  use  of  each  year  by  particular  appropriations  for  such 
year.  But  I  do  mean  that  an  administrative  officer  who  is 
charged  with  the  expenditure  of  these  appropriations  when 
he  certifies  that  a  thing  is  purchased  for  the  use  of  a  particular 
fiscal  year  should  understand  and  know  the  importance  of  such 
certificate,  and  that  I  will  give  his  statements  to  such  effect 
credence  and  effect. 

An  appropriation  should  not  be  used  for  the  purchase  of  an 
article  not  necessary  for  the  use  of  a  fiscal  year  in  which 
ordered  merely  in  order  to  use  up  such  appropriation.  Thus 
would  be  a  plain  violation  of  the  law. 

On  the  contrary,  if  an  administrative  officer  can  not  make 
a  purchase  at  or  near  the  close  of  the  fiscal  year  out  of  the 
appropriation  for  that  3'ear,  simply  because  the  article  so  pur- 
chased can  not,  because  of  the  delays  of  business,  be  delivered 
within  such  vear,  such  a  result  would  work  as  an  undeserved 
punishment  to  those  officers  who  husbanded  their  appropria- 
tions for  exigencies  that  are  liable  to  arise  at  any  time  during 
the  year. 

If  these  indicators  were  necessary  for  the  proper  use  of  the 
elevators  mentioned  during  the  fiscal  j^ear  1901,  when  you  so 
made  a  conti-act  for  the  same,  then  it  is  proper  to  pay  for 
them  out  of  the  appropriation  for  the  fiscal  year  1901.     If 
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they  were  not  for  the  proper  use  of  such  year,  they  should 
not  be  paid  for  out  of  any  appropriation,  as  their  purchase 

under  such  circumstances  would  be  wholly  unauthorized  by 

law. 


TRAVELING  EXPENSES  OF  OFFICERS  OF  THE 
NAVY  FOR  TRAVEL  BETWEEN  NEW  YORK  AND 
PORTO  RICO. 

An  officer  of  the  Navy  who  traveled  under  orders  from  New  York  to  Porto 
Rico  traveled  "outside  the  limits  of  the  United  States  in  North  Amer- 
ica/' and  he  is  entitled  to  actual  traveling  expenses  only  for  such 
travel. 

{Amstant  Comptroller  Mitchell  to  the  Secretary  of  the  Treas- 
ury, November  30,  1901.) 

I  have  your  letter  of  the  12th  instant,  requesting  on  behalf 
of  the  Light-House  Board  my  decision  as  to  whether  an  officer 
of  the  Navy  serving  under*  the  Light-House  Board  by  proper 
authority  is  entitled  to  mileage  at  the  rate  of  8  cents  per 
mile,  or  to  actual  traveling  expenses,  for  traveling  upon  pub- 
lic service  between  New  York  and  San  Juan,  Porto  Rico. 

The  Light-House  Board  is  a  part  of  the  Treasury  Depart- 
ment, and  its  officers  and  employees  are  subject  to  its  orders 
in  the  matters  relative  to  the  business  of  the  Light-House 
flstablishment.     (6  Comp.  Dec,  157.) 

Section  4653,  Revised  Statutes,  provides: 

"  The  President  shall  appoint  two  officers  of  the  Navy  of 
high  rank,  two  officers  of  tne  Corps  of  Engineers  of  the  Army, 
and  two  civilians  of  high  scientific  attainments,  whose  services 
may  be  at  the  disposal  of  the  President,  together  with  an 
officer  of  the  Navy  and  an  officer  of  engineers  of  the  Army, 
as  secretaries,  who  shall  constitute  the  Light-House  Board." 

Sec*tion  4671,  Revised  Statutes,  provides: 

"An  officer  of  the  Army  or  Navy  shall  be  assigned  to  each 
district  as  a  light-house  inspector,  subject  to  the  orders  of  the 
Light-House  Board;  and  snail  receive  for  such  service  the 
same  pay  and  emoluments  that  he  would  be  entitled  to  by  law 
for  the  performance  of  duty  in  the  regular  line  of  his  profes- 
sion, and  no  other,  except  the  legal  allowance  per  mile,  when 
traveling  under  orders  connected  with  his  duties." 
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Section  13  of  the  Act  of  March  3,  1899  (30  Stat.,  1007), 
gave  to  officers  of  the  line,  and  of  the  Medical  and  Pay  Corjjs 
of  the  Navy,  the  same  allowances,  except  forage,  as  officers  of 
corresponding  rank  in  the  Arm3\  Among  these  allowances 
mileage  was  included.  (6  Comp.  Dec,  45.)  The  mileage 
laws  for  officers  of  the  Navy  were  afterwards  changed  by  the 
following  provisions  of  the  act  of  June  7,  1900,  (31  Stat.  685:) 

*'  That  in  lieu  of  traveling  expenses  and  all  allowances  what- 
soever connected  therewith,  including  transportation  of  bag- 
gage, officers  of  the  Navy  traveling  from  point  to  point  within 
the  United  States,  under  orders,  shall  hereafter  receive  mileage 
at  the  rate  of  eight  cents  per  mile,  distance  to  be  computed  by 
the  shortest  usually  traveled  route;  but  in  cases  where  ordera 
are  given  for  travel  to  be  performed  repeatedly  between  two 
or  more  places  in  the  same  vicinity,  the  Secretary  of  the  Navy 
may,  in  his  discretion,  direct  that  actual  and  necessary  expenses 
onlv  be  allowed.  Actual  expenses  only  shall  be  paid  for  travel 
under  orders  outside  the  limits  of  the  United  States  in  North 
America." 

The  above  language  was  repeated  in  the  general  deficiency 
act  of  March  3,  1901.     (31  Stat,  1029.) 

Prior  to  the  taking  effect  of  the  Navy  personnel  act  svjrf'a^ 
officers  of  the  Navy  traveling  abroad  under  orders  were  com- 
pensated for  such  traveling  pursuant  to  the  act  of  August  5, 
1882  (22  Stat.,  286),  which  provided  that  officers  so  traveling 
should  receive  in  lieu  of  the  mileage  then  allowed  by  law — 

''only  their  actual  and  reasonable  expenses,  certified  under 
their  own  signatures  and  approved  by  the  Secretarv  of  the 

Navy." 

Under  that  act  it  was  held  that  traveling  between  Hono- 
lulu, H.  I.,  and  San  Francisco,  Cal.,  was  *' travel  abroad'' 
within  the  meaning  of  the  act  of  August  5, 1882,  notwithstand- 
ing that  the  Hawaiian  Islands  had,  subsequently  to  the  passage 
of  this  act,  been  annexed  to  the  United  States.  (6  Comp.  Dec, , 
745.)  This  decision  was  based  upon  the  theory'  that  as  such 
travel  was  travel  abroad  when  the  act  of  August  5,  1882,  was 
passed,  it  continued  to  be  of  that  character  after  the  annexa- 
tion of  the  islands.  The  same  reasoning  would  not  apply  to 
the  present  case,  since  the  island  of  Porto  Rico  was  added  to 
the  domain  of  the  United  States  prior  to  the  act  of  June  7, 
1900.  The  question,  then,  is  whether  travel  between  New 
York  and  San  Juan  is  travel  between  points  in  the  United 
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States  for  which  mileage  should  be  allowed  at  the  i-ate  of  8 
cents  per  mile,  or  whether  it  is  travel  outside  the  limits  of  the 
United  States  in  North  America,  for  which  only  actual  ex- 
penses can  be  paid. 

Although  Porto  Rico  ceased  to  be  a  foreign  country  within 
the  meaning  of  certain  laws,  upon  the  ratification  of  the  treat}" 
of  peace  between  the  United  States  and  Spain,  April  11,  1899 
(De  Lima  v.  Bidwdl^  182  U.  S.,  1),  it  did  not  become  a  part 
of  the  United  States  within  the  meaning  of  certain  provisions 
of  the  Constitution  of  the  United  States  relating  to  duties  and 
imposts.  {Do^nes  v.  Bidwdl^  id..  244.)  I  do  not  think,  how- 
ever, that  the  term  "United  States"  is  used  in  the  limited 
sense  in  which  it  is  intei*preted  in  the  decision  of  the  Supreme 
Court  in  the  case  of  Dowries  v.  Bidwell;  that  is,  as  referring 
only  to  the  States  comprisitig  the  Union,  excluding  Territories. 
In  aj»certaining  the  meaning  of  the  term  as  used  in  the  act  of 
June  7, 1900,  supra^  the  entire  provision  relating  to  travel  by 
navy  oflScers' should  be  considered.  Evident^  the  statute 
was  intended  to  cover  the  whole  subject  of  travel  by  naval 
oj9Scers  on  public  business.  We  must  construe  the  term 
"traveling  from  point  to  point  within  the  United  States,"  for 
which  mileage  is  allowed  at  8  cents  per  mile,  in  connection  with 
the  term  "ti-avel  under  orders  outside  the  limits  of  the  United 
States  in  Noilh  America."  The  one  supplements  the  other, 
and  both  include  all  kinds  of  travel  with  reference  to  places 
where  made,  supposed  to  be  performed  by  a  naval  officer  on 
public  business.  Constioiing  the  two  provisions  together,  it  is 
clear  that  the  term  United  States,  as  used  in  the  law,  has  ref- 
erence to  the  geographical  division  known  by  that  name  in 
North  America,  including  Alaska  as  a  part  of  such  geograph- 
ical division,  and  that  all  travel  not  travel  between  points  in 
the  United  States,  as  thus  defined,  is  travel  outside  the  limits 
of  the  United  States  in  North  America.  The  term  United 
States  as  first  used  in  the  act,  as  quoted  above,  is  the  equiva- 
lent of  the  term  ^'United  States  in  North  America"  as  used 
in  the  portion  relating  to  actual  expenses  for  travel.  It  is  my 
opinion,  therefore,  that  the  travel  suggested  in  your  com- 
munication is  travel  outside  the  limits  of  the  United  States  in 
North  America,  for  which  actual  expenses  only  should  be  paid 
to  naval  officers  so  engaged. 
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TRAVEL  PAY  BY  THE  SHORTEST  USUALLY  TRAV- 
ELED ROUTE. 

The  route  of  travel  which  was  available  and  practicable  and  used  by  the 
public  at  the  time  a  discharged  soldier  was  entitled  to  transportation 
must,  for  the  purpose  of  travel  pay,  be  r^arded  as  the  shortest  usually 
traveled  route. 

A  soldier  who  reenlisted  at  Fort  Brown,  Tex.,  and  who  was  discharged  at 
Guayama,  P.  R.,  is  entitled  to  travel  pay  via  New  York  City,  that 
being  the  shortest  available  route  practicable  at  the  time  of  his  di»- 
chai^  which  was  used  by  the  public. 

{Decision  hy  Comptroller  Trdcewdl^  November  30^  1901.) 

Henry  S.  Bradley  appealed,  October  17,  1901,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement, 
dated  January  14, 1901. 

He  claimed  traveling  allowances  on  his  discharge  of  August 
31, 1898,  from  Guayama,  P.  R.,  to  Fort  Brown,  Tex.  (Browns- 
ville), via  Fort  Monroe  instead  of  via  Key  West,*Fla.,  and 
Galveston,  Tex.,  by  which  route  his  traveling  allowances  were 
paid  him  as  sergeant  of  the  Signal  Corps,  U.  S.  A. 

The  Auditor  disallowed  his  claim  as  foUows: 

^'Travel  allowances  paid  in  full  on  said  discharge.  Not 
having  performed  journey  during  quarantine,  travel  allow- 
ances only  due  by  direct  route." 

In  his  appeal  the  claimant  insists  that  the  route  via  Key- 
West  and  Galveston  was  impossible  at  the  time,  by  reason  of 
all  Florida  ports  being  in  close  quarantine. 

The  War  Department  reports  that  the  soldier  reenlisted 
September  1,  1893,  at  Foil  Brown,  Tex.,  and  was  discharged, 
August  31,  1898,  by  expiration  of  term  of  service,  a  sergeant. 

On  his  discharge  he  was  paid  travel  pay  and  subsistence  by 
Paymaster  Rogers,  from  Guayama,  P.  R.,  to  Fort  Brown, 
Tex.,  a  distance  of  2,309  miles,  amounting  to  $175.57  for 
travel  pa}'  and  ^4.50  for  travel  subsistence;  total  $210.07. 
This  was  cki  Key  West  and  Gtilvestou,  the  direct  route. 

The  claimant  did  not  make  the  journey  back  to  the  place 
of  last  enlistment  as  a  discharged  soldier.  The  military 
records  show  that  he  reenlisted  September  1, 1898,  and  was 
on  furlough  from  that  date  to  November  1,  1898. 
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As  he  was  discharged  August  31,  1898,  by  reason  of  the 
expiration  of  his  term  of  service,  and  was  not  furnished 
transportation  or  subsistence  in  kind,  on  said  discharge,  he 
was  entitled  to  traveling  allowances  by  the  shortest  usually 
traveled  route  from  Guayama,  P.  R.,  to  Fort  Brown,  Tex. 

As  to  what  constituted  the  shortest  usually  traveled  route 
between  said  places  at  the  time  of  the  soldier's  discharge,  the 
Acting  Paymaster-General,  United  States  Army,  reported, 
October  25,  1901,  as  follows: 

"The  shortest  usually  traveled  route  from  Guayama  to  Fort 
Brown,  Texas,  in  Aug.  and  Sept.,  1898,  and  at  the  present 
time  is  "i^ia  San  Juan,  r.  R.,  and  New  York  City.  Distances, 
Guf^ama,  P.  R.,  to  San  Juan,  P.  R.,55  miles;  San  Juan,  P.  R., 
to  New  York  City,  1,559  miles;  New  York  City  to  Ft.  Brown, 
Texas,  2,091  miles;  total,  3,705  miles." 

The  topographer  of  the  Post-OflSce  Department  reported, 
October  23,  1901,  that  the  shortest  mail  route  between  said 
places  in  August  and  September,  1898,  was  practically  the 
same  as  that  reported  by  the  Paymaster-General. 

It  appears  from  a  communication  under  date  of  June  4, 
1901,  addressed  to  the  soldier  by  direction  of  the  Surgeon- 
(xeneral  of  the  Marine-Hospital  Service,  that  the  Florida  ports 
maintained  a  close  quarantine  against  Cuban  and  other  poits 
infected  with  yellow  fever,  from  April  1,  to  December  1, 
1898,  and  that  inspection  of  passengers  and  baggage  was 
continued  during  the  entire  year. 

This  communication  was  based  upon  a  report  made  by  the 
State  health  oflScer  of  Florida. 

Section  1290,  Revised  Statutes,  which  was  in  force  at  the 
time  of  the  soldier's  discharge,  provides: 

'•When  a  soldier  is  discharged  from  the  service,  except  by 
way  of  punishment  for  an  offense,  he  shall  be  allowed  trans- 
portation and  subsistence  from  the  place  of  his  discharge  to 
the  place  of  his  enlistment,  enrollment,  or  original  muster 
into  the  service.  The  Government  may  furnish  the  same  in 
kind,  but  in  case  it  shall  not  do  so,  he  shall  be  allowed  travel 
pay  and  commutation  of  subsistence  for  such  time  as  may  be 
sufficient  for  him  to  travel  from  the  place  of  discharge  to  the 
place  of  his  enlistment,  enrollment,  or  original  muster  into 
the  service,  computed  at  the  rate  of  one  day  for  every  twenty 
miles." 

It  will  be  observed  that  the  law  contains  no  reference  to  the 
".shortest  usually  traveled  route,"  but  under  along-estjiblished 
24941— Vol.  8 23 
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practice,  this  phrase  has  been  taken  into  consideration  in  the 
determination  of  dibtances,  for  purposes  of  travel  allowances, 
and  in  the  computation  and  payment  thereof  by  paymastera 
and  the  accounting  oflScers. 

Custom  and  prac^tice  have  read  the  term  into  the  law,  as  it 
were,  so  that  computation  of  traveling  allowances  by  paymas- 
ters and  the  accounting  officers,  as  stated  above,  has  been 
made  according  to  the  distances  by  the  shortest  usually  trav- 
eled routes. 

Paragraph  1385  of  the  Army  Regulations,  1895,  provides 
that  travel  should  be  computed  by  taking  the  distance  by  the 
shortest  usually  traveled  route.  The  tenn  has  been  generally- 
employed  in  the  laws-relating  to  mileage. 

As  to  what  constitutes  the  shortest  usually  traveled  route 
between  any  two  given  places  over  which  a  discharged  soldier, 
who  is  not  furnished  with  transportation  and  subsistence  in 
kind,  is  entitled  to  have  his  traveling  allowances  commuted, 
may  not  be  always  easy  of  determination,  but  in  a  general  way 
it  seems  to  me  that  it  is  the  route  over  which  the  soldier  would 
have  been  compelled  to  travel,  if  he  had  actually  made  the 
journey  from  the  place  of  discharge  to  the  place  of  entry  into 
service,  at  the  time  the  Government  elected,  or  should  have 
elected,  whether  it  would  furnish  him  transportation  and  sub- 
sistence in  kind,  or  commute  the  same;  which  in  this  ease, 
inasmuch  as  he  reenlisted  the  following  day,  is  the  day  of  his 
discharge. 

The  route  which  was  open,  practicable,  and  available,  and 
traveled  by  the  general  public  at  that  time  is  the  shortest 
usually  traveled  route  over  which  this  soldier  is  entitled  to 
have  his  traveling  allowances  computed,  regardless  of  the 
fact  that  he  did  not  actually  make  the  journey. 

It  is  well  settled  that  the  right  to  travel  pay  on  discharge 
does  not  depend  upon  the  performance  of  any  journey.  If, 
for  any  reason,  the  shortest  route,  which  is  ordinarily  the 
direct  route,  is  closed  or  is  impracticable  for  the  time  being, 
some  longer  route  which  is  available  becomes,  in  contempla- 
tion of  law  and  regulations,  the  shortest  usually  traveled  route 
no  long  as  the  impediment  continues. 

Any  ruling,  decision,  or  pra(*tice  heretofore  made  or  exist- 
ing which  is  in  conflict  with  the  views  herein  expressed  is 
hereby  overruled,  and  hereafter  cases  of  a  like  character  to 
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this  will  be  settled  in  accordance  with  the  principle  of  this 
decision. 

It  appearing  that  the  shortest  usually  traveled  route  in  this 
case  from  the  place  of  discharge  to  the  place  of  last  enlist- 
ment was  via  New  York,  and  that  the  claimant  was  not  fur- 
nished transportation  and  subsistence  in  kind  on  discharge 
for  any  part  of  the  distance,  he  will  be  paid  traveling  allow- 
ances for  the  correct  distance,  less  what  he  has  already 
received. 


THE  ALLOWANCE  OF  CLAIMS  BY  THE  COMMIS- 
SIONER 0¥  INDIAN  AFFAIRS. 

The  provision  in  appropriations  for  the  Indian  service  for  1895  and  subse- 
quent years  that  **all  expenditures  of  money  for  school  purposes  in 
this  act  shall  be  at  all  times  under  the  super\'i8ion  and  direction  of 
the  Commissioner  of  Indian  Affairs ''  does  not  make  his  finding  of  an 
amount  due  to  a  claimant  under  these  appropriations  conclusive  upon 
the  accounting  officers  or  relieve  them  from  the  duty  of  examining 
and  deciding  upon  the  evidence  in  support  of  the  claim. 

The  books  of  merchants  and  tradesmen  in  which  original  entries  of  trans- 
actions with  them  are  made  are  prima  facie  evidence  of  such 
transactions,  and  where  undisputed,  in  the  absence  of  countervailing 
evidence,  will  ordinarily  be  accepted  as  satisfactory. 

(Dedfdoti  by  Comptrollet'^  Tracewell^  Noveniber  30^  1901.) 

On  October  28, 1901,  the  Secretary  of  the  Interior  appealed 
from  the  action  of  the  Auditor  for  the  Interior  Department 
in  settlement,  dated  September  7,  1901,  disallowing  the  claim 
of  John  H.  Haber  for  11,420.50  for  services  at  Genoa  Indian 
wheel,  Nebraska,  for  a  period  extending  from  July  1,  1897, 
toOctoberlS,  1899. 

The  record  shows  that  the  claim  was  first  filed  in  the  office 
of  said  Auditor  March  7,  1901,  in  the  form  of  a  statement 
prepared  in  the  Office  of  Indian  Affairs,  based  upon  ten  certi- 
fied vouchers  applying  in  order,  respectively,  to  the  four 
quarters  of  the  fiscal  years  1898  and  1899  and  first  and  second 
quarters  of  1900.  The  claim  w^as  accompanied  by  a  copy  of  a 
letter  of  the  Acting  Secretaiy  of  the  Interior  authorizing  the 
expenditure.  The  vouchers  indicate  that  the  services  rendered 
were  in  the  nature  of  open  market  ti'ansactions,  that  they  con- 
>isted  of  minor  repairs  to  a,  great  number  of  articles,  that 


Digitized  by  CjOOQ IC 


856  DECISIONS    OF   THE    COMPTROLLER. 

services  were  practically  rendered  daily,  a  separate  charge 
being  made  for  each  job,  ranging  in  amount  from  thirty  cents 
to  two  dollars  and  forty  cents.  The  vouchers  are  all  dated  at 
Genoa,  Nebraska,  January  10,  1901,  and  are  certified  to  be 
correct  by  John  E.  Ross,  superintendent  and  special  disburs- 
ing agent  for  the  Genoa  school.  The  appropriations  desig- 
nated as  applicable  by  the  Commissioner  of  Indian  Affairs 
are  as  follows: 

^'Indian  school,  Genoa,  Neb.,  1898,  and  prior  years" $616.00 

"Indian  school,  Genoa,  Neb.,  1899'* 619.10 

"Indian  school,  Genoa,  Neb.,  1900" 185.40 

Ordinarily,  certified  vouchers  in  the  form  presented  with 
this  claim,  when  given  at  or  near  the  time  of  the  transaction 
in  due  course  of  business,  are  accepted  by  the  accounting 
officers  as  sufficient  to  warrant  credit  thereon,  it  being  pre- 
sumed that  the  certifying  officer  verifies  the  items  by  a  memo- 
randum kept  by  him,  or  that  the  transaction  is  fresh  in  his 
memory. 

The  case  under  consideration  presents  several  remarkable 
and  unusual  phases,  calculated  to  put  the  accounting  officers 
on  their  guard.  In  the  first  place,  services  of  the  character 
indicated  in  the  vouchers  are  usually  paid  for  by  the  disburs- 
ing agent  under  whose  direction  they  are  rendered,  within 
each  quarter  or  at  the  end  thereof,  as  required  by  section  254 
of  the  regulations  of  1894,  which  provides: 

''All  current  expenses  should  be  paid  in  and  vouchers 
rendered  with  the  accounts  of  the  quarter  in  which  the  expense 
was  incurred." 

In  the  second  place,  it  is  very  unusual,  if  not  unprecedented, 
for  a  tradesman  or  laborer  to  devote  practically  all  or  nearly 
all  his  time  to  service  at  a  moderate  rate  of  compensation  for 
a  period  of  nearly  two  and  a  half  years  without  receiving 
or  demanding  any  portion  of  his  compensation  during  that 
period. 

In  the  third  place,  the  vouchers  show  some  900  different 
items  of  service  which  it  is  preposterous  to  assume  as  within 
the  knowledge  and  recollection  of  the  certifying  officer,  in  the 
absence  of  a  verifying  record,  and  the  vouchers  fail  to  show 
that  such  recoixl  was  kept  either  by  the  claimant  or  superin- 
tendent of  the  school.  A  certificate  of  correctness  given 
under  such  circumstances  would  appear  to  be  merely  pro 
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ff/nna^  and  of  little  value  in  establishing  the  validity  of  the 
claim. 

The  claim  thus  presented  was  returned  by  the  Auditor  to  the 
Commissioner  on  May  15,  1901,  with  a  letter  recommending 
that  an  investigation  be  made  in  the  locality  of  the  school,  and 
suggesting  some  lines  on  which  the  investigation  should  be 
conducted.  Reply  was  made  by  the  Commissioner  June  13, 
1901,  advising  the  Auditor  that  a  thorough  investigation  had 
already  been  made  which  satisfied  the  office  and  the  Depart- 
ment of  the  correctness  of  Mr.  Hater's  account.  The  scope 
or  nature  of  the  investigation,  when  or  by  whom  made,  the 
particular  facts  disclosed,  and  generally  the  nature  of  the  evi- 
dence which  proved  convincing  at  the  administrative  office 
were  not  disclosed  to  the  Auditor.  The  Commissioner's  let- 
ter concluded  as  follows: 

"To  this  office  the  vouchers  issued  in  favor  of  Mr.  Haber 
by  the  superintendent  of  the  Genoa  school  are  conclusive, 
and,  in  its  opinion,  sufficient  to  justify  payment.  The  claim 
is  herewith  returned." 

On  June  20,  1901,  the  Auditor  communicated  with  W.  H. 
Winslow,  successor  of  Superintendent  Ross,  and  with  the 
claimant.  From  the  fonner  he  received  a  statement  indicat- 
ing that  no  office  record  of  Haber's  services  was  kept  except 
as  shown  in  material  expended  in  his  repair  work.  Mr. 
Winslow's  statement  also  indicated  that  an  investigation  had 
been  made  by  Supervisor  Charles  H.  Dickson,  with  what 
result  or  disclosures  Mr.  Winslow  was  not  advised.  From  the 
claimant  the  Auditor  received  the  books  in  which  daily  entry 
was  made  of  the  items  of  service  with  charges  therefor,  which 
claimant  subsequently  supported  b}^  his  own  affidavit: 

"That  the  memorandum  account  books  are  the  original 
memorandum  books  in  which  charges  for  blacksmith  repair 
aervices  were  entered  from  day  to  day,  and  are  the  same  from 
which  the  bills  for  services  were  rendered,  and  are  the  same 
as  checked  over  by  Supervisor  Charles  H.  Dickson;  that  the 
charges  therein  are  all  correct  and  just;  that  a  verbal  agi'ee- 
ment  was  entered  into  between  Superintendent  J.  E.  Koss 
and  myself  that  no  charge  for  repair  work  should  exceed  in  cost 
a  rate  of  30  cents  per  hour  for  the  labor  performed  thereon." 

The  claimant's  response  further  indicated  that  his  original 
bills  for  services,  as  presented  by  him,  were  on  file  in  the 
Office  of  Indian  Affairs. 
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Upon  receipt  of  this  evidence  the  Auditor  again  called  upon 
the  Commissioner  of  Indian  Affairs,  in  a  letter  dated  June  28, 
1901,  for  certain  evidence  on  file  in  the  OflSce  of  Indian 
Affairs.  Responding  to  this  call  in  a  letter  dated  August  14, 
1901,  the  Commissioner  says: 

''In  reply  it  is  again  respectfully  submitted  that  the  action 
of  this  office  in  finding  a  certain  amount  due  Mr.  Haber  is, 
with  the  approval  of  the  Department,  conclusive,  and  such 
expenditure  is  not  subject  to  review  by  the  accounting  offi- 
cers further  than  to  see  that  it  is  within  the  provisions  of  the 
appropriation."  ^ 

The  Auditor  disallowed  the  claim  for  insufficiency  of  evi- 
dence. In  his  decision  making  the  disallowance,  the  Auditor 
said: 

"If  the  papers  withheld  from  this  office  by  the  Commis- 
sioner of  Indian  Affairs,  and  which  he  considered  sufficient 
to  warrant  allowance,  would  really  have  aided  the  claim,  it  is 
unfortunate  for  Mr.  Haber  that  the  Commissioner  refused  to 
transmit  them." 

The  Auditor  also  makes  the  following  citations  from  the 
Comptroller's  decisions: 

*' The  transmission  of  claims  and  accounts  (to  the  accounting 
officers)  clearly  means  that  all  the  evidence  presented  should 
be  forwarded,  and  leaves  no  authority  for  an  administration 
officer  to  retain  any  part  of  it."     (4  Comp.  Dec,  236.) 

"It  is  clear,  therefore,  that  what  was  said  in  that  decision 
was  not  intended  to  mean  that  either  the  Auditor  or  the 
Comptroller  is  bound  to  accept  as  satisfactory  evidence,  in  the 
settlement  of  an  account,  a  statement  or  certificate  by  the  head 
of  a  Department  setting  forth  his  conclusions  of  fact  and  law 
in  the  case."    (5  Comp.  Dec,  410,  414.) 

With  the  Secretary's  letter  asking  for  the  revision  is  filed 
a  letter  of  the  Commissioner  of  Indian  Affairs  setting  forth 
the  history  and  main  facts  of  the  case.  This  letter  shows  that 
the  Commissioner  bases  his  contention  that  his  finding  of  the 
amount  due  on  the  claim  is,  with  the  approval  of  the  Secretary 
of  the  Interior,  conchmve^  and  not  subject  to  review  by  the 
accounting  officers,  upon  a  provision  which  for  several  years 
has  appeared  in  substantially  the  same  language  in  connection 
with  appropriations  for  Indian  school  purposes  as  follows: 

"That  all  expenditures  of  money  appropriated  for  school 
purposes  in  this  act  shall  be  at  all  times  under  the  supervision 
and  direction  of  the  Commissioner  of  Indian  Affairs,  and  in 
all  respects  in  confoimity  with  such  conditions  as  to  the  con- 
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duct  and  methods  of  instruction  and  expenditure  of  money  as 
may  be  from  time  to  time  prescribed  by  him,  subject  to  the 
supervision  of  the  Secretary  of  the  Interior."  (28  Stat.,  311 
and  906;  29  id,,  348,  etc.) 

The  citations  of  decisions  made  by  the  Commissioner  in  his 
letter  indicate  that  in  his  judgment  the  provision  last  above 
quoted  lodges  in  him  authority  to  make  a  finding  of  facts 
upon  evidence  presented  to  him  as  to  expenditures  from 
appropriations  for  Indian  school  purposes,  which  shall  be 
conclusive  upon  the  accounting  officers,  similar  in  effect  to  the 
authority  lodged  in  the  Commissioner  of  Internal  Revenue  by 
section  3220,  Revised  Statutes;  in  the  Secretary  of  the  Treas- 
ury by  section  3221,  Revised  Statutes;  in  the  Commissioner 
of  Navigation  by  section  3,  act  of  July  5, 1884  (23  Stat.,  119), 
and  in  the  Secretary  of  the  Interior  by  the  closing  sentence  of 
section  2,  act  of  March  3,  1893  (27  Stat.,  568,  569). 

Under  the  quotation  of  the  provision  upon  which  the  Com- 
missioner relies,  on  page  7  of  his  letter  he  says:  "This  item 
first  appeared  in  the  Indian  appropriation  act  for  the  fiscal 
year  1891,  and  appears  in  all  subsequent  acts."  This  state- 
ment is  not  quite  correct,  as  the  provision  in  the  form  and 
substance  quoted  first  appeared  in  the  Indian  appropriation 
act  for  the  fiscal  year  1895.  The  corresponding  provision  in 
the  acts  for  the  fiscal  years  1891,  1892,  1893,  and  1894 
devolves  directly  upon  the  Secretary  of  the  Interior  the 
supervision  and  direction  of  expenditures  of  school  funds 
which  under  the  later  acts  are  given  to  the  Commissioner, 
subject  to  the  supervision  of  the  Secretary.  (26  Stat.,  360 
and  1014;  27  Stat.,  143  and  638.)  For  the  fiscal  year  1889  a 
somewhat  similar  discretion  was  conferred  upon  the  superin- 
tendent of  Indian  schools,  it  being  provided  in  section  8  of 
the  Indian  appropriation  act  for  that  year;, 

' '  That  there  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  oi  tne  Senate,  a  person  of  knowledge  and 
experience  in  the  management,  training,  and  practical  educa- 
tion of  children  to  be  superintendent  of  Indian  schools,  who 
*  *  *  shall,  subject  to  the  approval  of  the  Secretary  of 
the  Interior,  employ  and  discharge  superintendents,  teachers, 
and  any  other  person  connected  with  schools  wholly  sup- 
ported bv  the  Government,  and  with  like  approval  make  such 
rules  and  regulations  for  the  conduct  of  such  schools  as  in  his 
judgment  their  good  may  require."     (25  Stat.,  238.) 
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The  purpose  of  the  section  appears  to  have  been  to  create  an 
oflSce  of  nearly  coordinate  rank  with  that  of  Commissioner  of 
Indian  Affairs,  through  which  the  administration  of  Indian 
i*chool  aflfairs  should  be  conducted  independently  of  the  Office 
of  Indian  Aflfairs.  This  section  was  explicitly  repealed  by  sec- 
tion 10  of  the  Indian  appropriation  act  for  1890  (25  Stat., 
1003),  by  which  similar  provision  for  the  appointment  of  a  super- 
intendent of  Indian  schools  was  made,  with  assignment  of 
similar  duties  in  part,  but  without  the  power  of  employing 
or  discharging  persons,  or  making  rules  and  regulations  for 
the  conduct  of  schools;  and  the  superintendent  was  required 
to  report  to  the  Commissioner  of  Indian  Aflfairs,  whereas  iu 
the  former  act  he  was  required  to  report  directly  to  the  Secre- 
tary of  the  Interior. 

This  history  of  successive  legislation  relating  to  the  super- 
vision of  Indian  schools  indicates  the  purpose  of  Congress  to 
lodge  the  authority  and  responsibility  for  the  adminUtratiVf 
conduct  of  the  schools,  and  expenditure  of  appropriations 
made  therefor,  with  the  Commissioner  of  Indian  Aifairs,  sub- 
ject to  the  supervision  of  the  Secretary  of  the  Interior.  It  is 
not  ordinarily  within  the  province  of  the  accounting  officers 
to  inquire  into  the  wisdom  or  unwisdom  of  the  conduct  of 
the  schools  or  of  the  expenditures  therefor  directed  by  such 
administi-ative  authority,  but  such  authority  does  not  extend 
to  finding  an  amount  due  to  a  claimant  or  balance  due  to  or 
from  a  disbursing  officer  to  be  conclusive  upon  the  account- 
ing officers. 

If  the  Commissioner's  contention  were  correct,  it  would 
follow  that  the  settlement  of  claims  and  accounts  arising  under 
appropriations  for  Indian  school  purposes  would  be  mei-ely 
jyt'o  foniia.  The  duty  of  canvassing  the  evidence  that  sup- 
plies were  f  urnishbd  or  services  rendered  would  devolve  exclu- 
sively upon  the  Commissioner  of  Indian  Aflfairs,  and  his 
finding  of  the  amount  due  to  a  claimant  and  balance  due  to  or 
from  a  disbursing  agent  would,  under  the  supervision  of  the 
Secretary  of  the  Interior,  be  conclusive  upon  the  accounting 
officers.  In  such  case  vouchers  need  not  accompany  disburs- 
ing agents'  accounts,  provided  that  the  Commissioner  of 
Indian  Atfaii-s,  under  the  supervision  of  the  Secretary  of  the 
Interior,  should  find  and  certify,  from  the  vouchers  or  other 


Digitized  by  CjOOQ IC 


THE    ALLOWANCE    OF    CLAIMS.  361 

evidence  before  him,  that  the  disbursements  had  been  properly 
made  under  his  direction. 
Section  236,  Revised  Statutes,  provides: 

'^AU  claims  and  demands  whatever  by  the  United  States  or 
against  them,  and  all  accounts  whatever  in  which  the  United 
States  are  concerned,  either  as  debtors  or  creditors,  shall  be 
settled  and  adjusted  in  the  Department  of  the  Treasury." 

Such  settlement  and  adjustment  involve  the  consideration 
of  the  evidence  upon  which  charge  is  to  be  made  or  credit 
given.  It  is  only  in  cases  where  particular  statutes  explicitly 
or  by  necessary  implication  devolve  the  duty  and  responsi- 
bility of  finding  the  balance  due  to  or  from  the  Ij  nited  States 
upon  some  other  officer  or  person  that  the  accounting  officers 
are  relieved  from  the  duty  of  canvassing  the  evidence  and 
finding  therefrom  the  balance  due.  I  do  not  think  the  pro- 
vision upon  which  the  Commissioner  of  Indian  Aflfairs  relies 
devolves  upon  him  either  explicitly  or  by  implication  the  duty 
and  responsibility  of  finally  detennining  the  balance  due  to  or 
from  the  United  States  under  appropriations  made  for  Indian 
K-hool  purposes.  The  discretion  to  be  exercised  relates  to  the 
objects  for  which  the  money  may  be  used  and  the  occasion  for 
asing  it,  and  not  to  the  manner  of  accounting  for  its  use. 

If  the  Commissioner  were  right  in  his  contention  as  to  a  cur- 
rent appropiiation,  I  do  not  think  his  position  tenable  as  to  a 
lapsed  or  exhausted  appropriation.  The  language  of  the  pro- 
vision is,  and  has  been  each  year — 

"  That  all  expenditures  of  money  appropriated  for  school 
purposes  in  this  act  shall  be,"  etc. 

When  an  annual  appropriation  lapses,  the  provisions  per- 
taining exclusively  to  its  expenditure  lapse  with  it.  The 
Haber  claim,  if  paid  at  all,  must  in  great  part  be  paid  from 
an  appropriation  yet  to  be  made  by  Congress,  which  may  or 
may  not  contain  the  provision  making  it^  expenditure  subject 
to  the  Commissioner's  supervision  and  direction. 

The  evidence  in  support  of  the  claim  on  file  in  the  Office  of 
Indian  Aflfairs  having  been  transmitted  to  this  office  Novem- 
ber 20,  1901,  in  response  to  request  of  November  10,  1901,  it 
remains  to  consider  whether  all  the  evidence  in  the  case  war- 
mnts  the  allowance  of  the  claim.  The  evidence  shows  that 
claimant  kept  memorandum  books  in  which  he  made  entries 
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from  day  to  day  of  all  services  rendered  by  him,  and  charges 
therefor  in  each  case.  He  makes  affidavit  that  the  record  is 
correct,  and  ftiat  the  original  vouchers  were  prepared  from 
and  agree  with  the  memoranda  in  these  books  contained. 
Such  books  of  original  entry  kept  b}^  a  merchant  or  trades- 
man constitute  prima  facie  evidence  of  the  transactions  which 
the}^  represent,  and  in  the  absence  of  dispute  or  counter  evi- 
dence are  ordinarily  sufficient  to  establish  a  claim  based  upon 
them.  The  evidence  indicates  that  no  record  of  the  sen'ices 
was  kept  by  the  superintendent  of  the  school,  by  which  the 
claimant's  record  might  be  verified.  The  superintendent  seems 
to  have  relied  upon  the  claimant's  record  for  details  and  his 
own  general  knowledge  that  claimant  was  engaged  practic*ally 
throughout  the  entire  period  July  1,  1897,  to  October  18, 

1899,  making  repairs  for  the  school,  as  shown  by  his  certifi- 
cate and  correspondence  with  the  administrative  office.  The 
facts  as  shown  by  the  claimant's  record  are  corroborated  by 
the  report  of  Superintendent  Charles  H.  Dickson,  who,  under 
the  direction  of  the  Commissioner  of  Indian  Affairs,  made  an 
investigation  of  the  facts,  and  in  his  report  of  August  20, 

1900,  says: 

"From  the  statement  of  Mr.  Haber  and  several  of  the 
emplovees  at  this  school,  I  have  good  reason  to  believe  that, 
witn  the  exception  of  a  few  days  when  Mr.  Haber  was  absent 
from  the  school  in  search  of  pupils,  he  was  almost  continu- 
ously employed  from  July  1st,  1897,  until  Oct.  18th,  1899. 
Attention  is  called  to  certificate  of  five  employees  who  certify 
to  this  employment.  (See  Exhibit  *A.')  *  *  *  So  far 
as  I  have  been  able  to  learn,  Mr.  Haber  bears  an  excellent 
reputation.  He  furnished  me  the  names,  as  references,  of 
some  of  the  best  citizens  of  the  town  of  Genoa,  with  most  of 
whom  I  have  conferred.  All  speak  well  of  him,  so  far  as  his 
integrity  is  concerned.  That  he  performed  the  work  as 
charged  I  am  fully  satisfied." 

In  the  absence  of  all  counteracting  evidence,  I  am  of  the 
opinion  that  the  evidence  is  sufficient  to  warrant  the  allow- 
ance of  the  claim. 
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REDEJ^IPTION  OF  DOCUMENTARY  INTERNAL- 
REVENUE  STAMPS. 

The  provision  in  the  act  of  May  12,  1900,  that  **no  claim  for  the  redemp- 
tion of  or  allowance  for  stamps  shall  be  allowed  unless  presented 
within  two  years  after  the  purchase  of  said  stamps  from  the  Govern- 
ment" can  not  be  construed  to  authorize  the  allowance  of  claims  for 
the  redemption  of  documentary  internal-revenue  stamps  presented 
within  two  years  from  the  approval  of  the  act. 

{Comptroller  Tracewell  to  the   Secretary  of  tlte   Treasury^ 
Decemher  ^,  1901.) 

By  your  reference  of  November  27, 1901,  you  request  my 
decision  of  a  question  presented  by  the  Commissioner  of  In- 
ternal Revenue  in  a  communication  dated  November  23, 1901, 
%A  follows: 

'*The  act  of  Mot  12,  1900,  entitled  'An  act  authorizing  the 
Commissioner  of  Internal  Revenue  to  redeem  or  make  allow- 
ance for  internal-revenue  stamps,'  provided  that  the  Commis- 
sioner, subject  to  regulations  prescribed  by  the  Secretary  of 
the  Treasury,  might  make  allowance  for  or  redeem  stamps 
ksued  under  authority  of  law  to  denote  the  payment  of  any 
internal-revenue  tax  as  may  have  been  spoiled,  destroyed,  or 
rendered  useless  or  unfitted  for  the  purpose  intended,  or  for 
which  the  owner  may  have  no  use,  or  which  through  mistake 
may  have  been  improperly  or  unnecessarily  used,  or  where 
the  rates  of  duties  represented  thereby  have  been  excessive  in 
amount,  paid  in  error,  or  in  any  manner  wrongfully  collected. 

*'This  act  provided  further  *  that  no  claim  for  the  redemp- 
tion of  or  allowance  for  stamps  should  be  allowed  unless  pre- 
sented within  two  years  after  the  purchase  of  said  stamps 
from  the  Government.' 

*' You  will  note  that  as  stamps  were  purchased  as  early  as 
July  1,  1898,  under  the  war-revenue  law  of  June,  1898,  and 
might  have  been  used  in  error  or  excess  on  July  1,  the  parties 
so  using  them  would  have,  under  the  act  of  May  12,  1900, 
less  than  fifty  days  in  which  to  present  their  claims,  if  the 
act  l)e  considered  as  retroactive  in  effect. 

'*  Further,  it  will  be  observed  that  the  redemption  of  stamps 
under  the  act  of  May  12,  1900,  is  not  limited  to  those  issued 
under  the  act  of  June  13,  1898.  So  if  it  be  held  that  the  act 
of  May  12  is  the  only  law  provided  for  the  redemption  of 
documentary  stamps  other  than  those  of  the  denomination  of 
2  cents,  then  it  is  possible  that  stamps  purchased  more  than 
two  years  prior  to  Alay  12,  1900,  can  not  be  redeemed  at  all. 
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''Is  it  to  be  presumed  that  Congress  intended  to  do  any- 
thing so  unreasonable  or  so  seemingly  unjust  as  to  prevent 
the  presentation  of  existing  claims  by  allowing  either  no  time 
at  all  for  their  presentation  or  a  time  which  in  many  eases 
would  be  less  than  sixty  days^ 

''  Would  it  not  be  a  reasonable  construction  of  the  limita- 
tion of  the  act  of  May  12,  1900,  that  it  allows  two  rears  from 
the  date  of  its  passage  for  the  presentation  of  all  claims  exist- 
ing at  the  date  of  passage,  and  that  all  claims  accruing  after 
its  passage  must  be  presented  within  two  years  after  the  pur- 
chase of  the  stamps^ 

*'As  there  appears  to  be  reasonable  doubt  regarding  the 
proper  construction  of  the  law  on  this  point,  I  respectfully 
request  that  you  submit  the  question  to  the  Comptroller  of 
the  Treasury  for  opinion. 

"■  1  inclose  a  brief  in  the  matter  of  refund  of  tax  on  export 
bills  of  lading  filed  by  the  Messrs.  King,  attorneys  for  numer- 
ous claimants,  with  request  that  this  brief  be  submitted  to  the 
Comptroller  and  then  be  returned  to  this  office  with  the 
opinion  asked  for  above." 

It  is  understood  that  the  question  presented  has  reference 
to  documentary  stamps  only. 

The  Commissioner  appears  to  have  the  impression  that  the 
question  is  whether  the  provision  in  the  act  of  May  12,  190O 
(31  Stat.,  177),  which  prohibits  the  allowance  of  any  claim  for 
the  redemption  of  or  allowance  for  stamps  "  unless  presented 
within  two  years  after  the  purchase  of  said  stamps  from  the 
Government,"  is  to  be  given  a  retroactive  construction.  In 
the  brief  transmitted  by  him  an  argument  is  made  against 
such  construction,  and  it  is  contended  that  the  provision  allows 
two  years  from  the  date  of  the  passage  of  the  act  for  the  pres- 
entation of  claims  existing  at  that  date.  In  support  of  this 
view  an  extensive  quotation  is  made  from  the  opinion  in  Sohn 
V.  Waterso?i  (17  Wall.,  5i)6,  699),  which  is  in  part  as  follows: 

'*A  statute  of  limitations  may  undoubtedly  have  effect  upon 
actions  which  have  alread}'  accrued,  as  well  as  upon  actions 
which  accrue  after  its  passage.  Whether  it  does  so  or  not 
will  depend  upon  the  language  of  the  act,  and  the  apparent 
intent  of  the  legislature  to  be  gathered  therefrom.  >\  hen  a 
statute  general!}'  declares  that  no  action,  or  no  action  of  a 
certain  class,  shall  be  brought,  except  within  a  certain  limit 
after  it  shall  have  accioied,  the  language  of  the  statute  would 
make  it  apph'  to  past  actions  as  well  as  to  those  arising  in  the 
future,  but  if  an  action  accrued  more  than  the  limited  time 
before  the  statute  was  passed,  a  literal  interpretation  of  the 
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statute  would  have  the  effect  of  absolutely  barring  such  action 
at  once.  It  will  be  presumed  that  such  was  not  the  intent  of 
the  legislature.  Such  an  intent  would  be  unconstitutional. 
To  avoid  such  result,  and  to  give  the  statute  a  construction 
that  will  enable  it  to  stand,  courts  have  given  it  a  prospective 
operation." 

In  that  case  the  court  held  that  the  cause  of  action  began  to 
run  from  the  date  of  the  statute,  and  that  suit  might  have 
been  brought  any  time  within  two  years  from  that  date. 

From  this  point  of  view,  apparently,  the  Commissioner 
says: 

'^  Is  it  to  be  presumed  that  Congress  intended  to  do  any- 
thing so  •  unreasonable  or  so  seemmgly  unjust  as  to  prevent 
the  presentation  of  existing  claims  by  allowing  either  no  time 
at  aft  for  their  presentation  or  a  time  which,  in  many  cases, 
would  be  less  than  sixty  days? " 

But  this  point  of  view  is  not  appropriate  to  the  case  pre- 
sented. Section  3426  of  the  Revised  Statutes,  as  amended  by 
the  act  of  March  1,  1879  (20  Stat.,  349),  contained  the  follow- 
ing proviso: 

''That  from  and  after  June  thirtieth,  eighteen  hundred  and 
seventy-nine,  no  allowance  shall  be  made  in  any  manner  for 
documentary  stamps  other  than  those  of  the  denomination  of 
two  cents." 

This  provision  was  permanent  legislation,  and  it  continued 
in  force  until  the  approval  of  the  act  of  May  12, 1900,  supra, 
(6  Comp.  Dec,  439.)  Any  question  of  unreasonableness  or 
of  injustice  arising  in  respect  to  this  series  of  legislative  acts 
would  be  applicable,  if  at  all,  to  the  act  of  March  1,  1879, 
which  did  not  merely  limit  the  right  of  redemption  of  certain 
stamps,  but  took  it  away  altogether.  Neither  .has  the  reason- 
ing in  the  case  of  Soh7i  v.  Waterson^  supra^  any  application 
to  the  act  of  May  12,  1900.  Concerning  the  redemption  of 
"documentary  stamps  other  than  those  of  the  denomination 
of  2  centij,"  there  were  no  rights  existmg  at  the  time  this  act 
was  passed.  There  is  therefore  no  question  of  the  retroactive 
effect  of  the  statute. 

On  the  conti-ary,  this  statute  gave  a  right  to  those  who  had 
purchased  documentary  stamps  prior  to  its  approval  which 
they  did  not  before  possess.  But  it  defined  that  right  in  clear 
and  express  terms  free  from  all  ambiguity.  It  might  be  urged 
that  Congress  was  not  sufficiently  liberal,  but  that  is  an  argu- 
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ment  which  must  be  addressed  to  Congress  itself.  The  terms 
of  the  provision  prohibit  the  redemption  of  stamps  ^'  unless 
presented  within  two  years  after  the  purchase  of  said  stamps 
from  the  Government."  To  hold  that  these  terms  may  be 
construed  to  mean  two  years  from  the  date  of  approval  of  the 
act  would  be  a  distortion  of  their  plain  meaning  and  would  do 
violence  to  the  intelligence  of  Congress.  Where  Congress 
has  designed  to  qualify  a  limitation  of  this  kind  by  making 
provision  for  the  redemption  of  stamps  which  had  been  pur- 
chased prior  to  the  passage  of  the  statute,  it  has  made  such 
provision  in  clear  and  express  terms. 

In  amending  section  3426  of  the  Revised  Statutes  by  the  act 
of  March  1,  1879,  mpra^  Congress  attached  thereto  the  fol- 
lowing proviso: 

"  That  no  existing  claim  for  the  redemption  of  or  allowance 
for  any  internal-revenue  stamps  other  than  the  two-cent  doc- 
umentary stamps  shall  be  allowed,  unless  presented  within 
one  j^dLvfrom  the  date  of  tfie  passage  of  this  act.^"^ 

Reading  these  provisions  together  I  see  no  reason  to  doubt 
that  the  terms  employed  in  the  provision,  supra^  of  the  act  of 
May  12,  1900,  clearly  express  the  intention  of  Congress. 

I  therefore  have  the  honor  to  advise  you  that  the  provision 
referred  to  prohibits  the  allowance  of  any  claim  for  the 
redemption  of  documentary  internal-revenue  stamps,  unless 
presented  within  two  years  after  the  purchase  of  said  stamps 
from  the  Government. 


TRAVEL  PAY  OF  SOLDIERS  DISCHARGED  IN  THE 
PHILIPPINES  PRIOR  TO  THE  APPROVAL  OF  THE 
ACT  OF  FEBRUARY  8,  1901. 

The  act  of  February  8,  1901,  is  both  prospective  and  retrospective,  and  a 
soldier  of  the  Thirty-sixth  Regiment  of  United  States  Volunteer  Infan- 
try who  was  discharged  prior  to  the  date  of  its  approval  is  entitled  to 
travel  pay  in  accordance  with  its  terms. 

{Decision  hy  CouqAroller  Tracewell^  Decemhei*  3^  1901.) 

Arthur  D.  Worthington  appealed,  November  22, 1901,  from 
the  action  ot  the  Auditor  for  the  War  Department  in  settle- 
ment dated  August  28,  1901. 

He  claimed  travel  pay  under  the  act  of  February  8,  1901, 
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from  San  Francisco,  Cal.,  to  Des  Moines,  Iowa,  as  firet  ser- 
•geant  of  Company  G,  Thirty-sixth  United  States  Volunteers, 
on  his  discharge  of  January  25,  1901. 
The  Auditor  disallowed  the  claim  as  follows: 

*^  Paid  in  full,  pay,  clothing,  travel  allowances,  and  extra  pay 
as  of  Company  D,  Fifty-first  Iowa  Infantry  Volunteers. 

^^•Paid  in  full  pay  and  clothing  as  of  Company  G,  Thirty- 
sixth  United  States  Infantry  Volunteers.  No  extra  pay  or 
travel  pay  due  in  this  service.  There  is  no  law  granting  extra 
pay  to  soldiers  enlisted  under  the  act  of  March  2,  1899. 

*^*  He  was  discharged  at  place  of  enlistment  Janttary  25, 1901. 
The  act  of  February  8, 1901,  is  not  retroactive,  and  therefore, 
as  he  was  dischargea  prior  to  the  passage  of  the  act,  he  is  not 
entitled  to  travel  pay  under  its  provisions." 

The  records  of  the  War  Department  show  that  the  soldier 
was  enrolled  April  26, 1898,  at  Des  Moines,  Iowa,  as  a  private 
in  Companj'  D,  Fifty-first  Iowa  Volunteers;  that  he  was  mus- 
tered in  May  30,  1898,  promoted  to  corporal  December  1, 
1898,  and  discharged  July  1,  1899,  at  San  Fernando,  P.  I., 
to  enable  him  to  reenlist  in  the  United  States  Volunteers, 

He  reenlisted  July  4,  1899,  at  Manila,  P.  I.,  in  Cotapany  G, 
Thirty -sixth  United  States  Volunteers,  was  appointed  sergeant 
July  25, 1899,  first  sergeant  January  23,  1901,  and  was  dis- 
charged January  25,  1901,  at  Manila,  P.  L,  by  reason  of  his 
sen'ices  being  no  longer  required. 

The  claimant  received  pay,  clothing,  and  extra  pay  in  full, 
and  traveling  allowances  from  place  of  discharge  to  Des 
Moines,  Iowa,  a  distance  of  10,058  miles,  as  of  the  Fifty-first 
Iowa  Volunteers. 

He  also  received  pay  and  clothing  in  full  as  of  the  Thirty- 
sixth  United  States  Volunteers.  He  is  not  entitled  to  extra 
pay  as  of  this  service  for  reasons  stated  by  the  Auditor. 

A  revision  of  the  action  of  the  Auditor  is  asked,  particu- 
larly upon  the  item  of  travel  pay  on  discharge  from  the 
Thirty -sixth  United  States  Volunteers,  reference  being  made 
by  claimant  to  the  act  of  February  8,  1901  (31  Stat.,  762), 
which  he  insist"  applies  in  his  case. 

Said  act  provides: 

*•  That  any  officer  of  volunteers,  and  any  enlisted  man  of 
either  regulars  or  volunteers,  who  was  discharged  in  the  Phil- 
ippine Islands^  and  there  reentered  the  service  through  com- 
mission or  enlistment  in  the  Thiity-sixth  or  Thirty-seventh 
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regiments,  United  States  Volunteer  Infantry,  or  in  the  Elev- 
enth Regiment,  United  States  Volunteer  Cavalry,  shall,  when  , 
discharged,  except  by  way  of  punishment  for  an  offense,  re- 
ceive for  travel  allowances,  from  the  place  of  his  discharge  to 
the  place  in  the  United  States  of  his  last  preceding  appoint- 
ment or  enlistment,  four  cents  per  mile:  I^ovided^  Tnat  for 
sea  travel,  on  discharge,  from  or  between  our  island  posses- 
sions, actual  expenses  only  shall  be  paid  to  officers,  and  trans- 
portation and  subsistence  only  shall  be  furnished  enlisted  men: 
Provided  further^  That  officers  and  enlisted  men  discharged  in 
the  United  States  under  the  provisions  of  this  act  shall  not  be 
entitled  to  transportation  or  travel  allowance  back  to  the 
Philippine  Islands." 

This  statute  would  seem  to  be  both  prospective  and  retro- 
spective as  respects  the  time  of  discharge.  It  applies  to  a 
particular  class  of  officers  and  enlisted  men  who  reenlisted  in 
the  Philippine  Islands  in  certain  named  i-egiments,  and  pro- 
vides that  certain  traveling  allowances  shall  be  paid  to  them 
on  their  honorable  discharge  from  the  service. 

Congress  in  its  wisdom  might  have  made  the  act  entirely 
prospective  or  entirely  retrospective  as  regards  the  date  of 
discharge  from  the  service  in  which  the  men  reenlisted,  but 
in  either  event  it  would  have  worked  a  discrimination  against 
the  very  class  of  men  whom  it  was  sought  by  the  act  to  bene- 
fit. If  Congress  had  intended  it  to  apply  only  to  those  who 
were  discharged  before  the  passage  of  the  act,  it  would  un- 
doubtedly have  used  language  clearly  expressive  of  such  in- 
tention, such  as  '^  who  have  heretofore  been  discharged,  etc." 

If  Congress  had  intended  it  to  apply  only  to  those  discharged 
after  the  passage  of  the  act,  such  intention  would  likewise 
have  been  expressed  in  apt  language,  such  as  "  who  ma}'  here- 
after be  discharged,  etc.,"  or  '"shall,  when  discharged  here- 
after, receive,  etc." 

But  Congress  did  not  use  language  which  would  discrim- 
inate against  either  class;  on  the  contrary  it  did  use  language 
which,  when  read  in  connection  with  the  rest  of  the  act,  justi- 
fies the  interpretation  that  it  meant  those  discharged  before 
as  well  as  after  the  passage  of  the  act. 

I  am  therefore  of  the  opinion  that  the  language  used,  when 
properly  construed,  refers  to  a  discharge  had  at  any  time 
after  reenlistment  in  the  particular  regiments  named,  as  in  the 
act  provided. 
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This  interpretation  makes  the  act  both  prospective  and 
retrospective  in  its  operation,  thus  avoiding  any  invidious 
distinctions,  and  gives  to  it  the  eflfect  evidently  intended  by 
Congress. 

It  is  clear  to  my  mind  that  every  part  of  the  act  plainly 
shows  that  Congress  intended  to  recognize  a  particular  class 
of  officers  and  soldiers,  and  to  give  to  that  class  a  particular 
benefit.  I  fail  to  see  in  any  word  of  the  act  an  intention  to 
except  any  of  the  class  so  recognized  from  the  beneficial  oper- 
ations of  the  statute. 

The  claimant  is  entitled  to,  and  will  be  paid,  travel  pay  from 
San  Francisco,  Cal.,  to  Des  Moines,  Iowa,  the  place  in  the 
United  States  of  his  last  preceding  enlistment,  at  the  rate  of 
4  cents  per  mile  as  in  the  act  provided. 

The  decision  of  April  4, 1901  (MS.  Dec,  vol.  17,  p.  99),  con- 
struing the  act  of  March  2,  1901  (31  Stat.,  902),  in  connection 
with  the  claim  in  the  case  of  Charles  Streiff,  Company  G, 
Eighteenth  United  States  Infantry,  has  not  been  overlooked. 
The  decision  of  July  12,  1901,  in  the  case  of  Earl  G.  Cham- 
berlain (>IS.  Dec,  vol.  18,  p.  101),  is  hereby  overruled. 


USE  OF  BALANCES  OF  APPROPRIATIONS  REMAIN- 
ING UNEXPENDED  FOR  TWO  FISCAL  YEARS. 

The  provision  in  the  act  of  June  20,  1874,  that  "the  Secretary  of  the  Treas- 
ury shall  cause  all  unexpended  balances  which  have  remained  on  the 
books  of  the  Trea&ury  for  two  fiscal  years  to  be  carried  to  the  surplus 
fund  and  covered  into  the  Treasury,"  prohibits  the  expenditure  of 
any  part  of  the  balance  of  the  appropriation  for  the  national  defense 
which  remained  unexpended  June  30,  1899,  for  the  payment  after 
June  30,  1901,  of  any  claims  whatever,  including  expenditures  for  the 
fulfillment  of  contracts  made  prior  thereto. 

(Comptroller  Tracewell  to  the  Secretaj^y  of  War^  Decemher  Jf,^ 

1901.) 

I  have  received  by  reference  from  you  of  the  26th  ultimo 
the  following  communication  addressed  to  you  by  the  Chief 
of  Ordnance,  United  States  Army: 

*'This  Department  has  outstanding  contracts  entered  into 

in  1898  and  which  were  to  be  paid  from  the  appropriation  of 

<f50j><H),000  for  the  national  defense,  being  properly  made 

under  the  provisions  of  section  3090  of  the  Revised  Statutes. 

24041— Vol.  8 24 
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It  has  also,  under  the  appropriation  *  national  defense,'  in  the 
hands  of  disbursing  officers  of  the  Ordnance  Department,  suf  r 
iicient  to  pay  all  the  outstanding  indebtedness  under  the  exist- 
ing contracts  stated  al>ove. 

*^Froni  the  within  cop}"  of  a  naval  memorandum,  dated  June 
17, 1901,  it  appears  that  the  President  and  Cabinet  were  agreed 
that  the  national  defense  fund  of  $50,000,000  could  be  used 
after  July  1, 1901,  in  making  payments  under  contracts  prop- 
erly entered  into  during  the  year  1898. 

''The  Comptroller's  letter  "of  January  31,  1901,  to  the  Sec- 
retary of  War  (which  was  written  some  time  prior  to  the  date 
of  the  within  agreement  of  the  President  and  Cabinet),  a  copy 
of  which  is  inclosed,  is  adverse  to  making  payments  from  tne 
national  defense  appropriation  after  June  30,  1901.  But  in 
view  of  the  facts  developed  since  the  date  of  the  Comptroller's 
letter  it  is  recommended  that  these  papers  be  laid  before  the 
Comptroller  of  the  Treasury,  in  the  hope  that  he  will  recon- 
sider his  views  expressed  in  the  abo\:e  cited  letter  and  permit 
payments  to  continue  from  this  appropriation  under  the  con- 
tracts of  1898  still  in  force. 

''Attention  is  invited  to  the  fact  that  money  would  not  need 
to  be  drawn  from  the  Treasury  to  accomplish  the  payments 
for  which  authority  is  now  requested,  as  there  are  sufficient 
funds  in  the  hands  of  disbursing  officers  for  that  purpose. 

"It  is  understood  that  funds  under  this  appropriation  have 
been  drawn  out  of  the  Treasiiry  on  regular  requisition  since 
July  1,  1901,  for  disbursements  under  outstanding  contracts.''' 

You  request  a  reconsideration  of  my  decision  of  January 

31,  1901. 
The  naval  memoi-andum  referred  to  above  is  as  follows: 


"  1.  Referring  to  the  Comptroller's  decision  of  January  31, 
1901,  to  the  Secretary'  of  War  (copy  herewith),  in  which  it  is 
held  that  the  unexpended  balance  of  the  appropriation  'na- 
tional defense '  must  be  covered  into  the  surplus  fund  of  the 
Treasury  on  June  30  next,  the  Bureau  begs  to  state  that  there 
are  now  obligations  outstanding  against  the  allotments  made 
to  this  Department,  under  the  appropriation  mentioned,  aggre- 
gating about  $250,000.  It  is  not  probable  that  this  amount 
will  be  materially  reduced,  if  at  all,  prior  to  June  30. 

"2.  About  $200,000  of  this  amount  is  under  three  contracts 
made  by  the  Bureau  of  Yards  and  Docks  with  the  Brown 
Hoisting  and  Conveying  Machine  Company,  the  Union  Bridge 
Company,  and  W.  G.  Triest,  for  coal-handling  machinery, 
coal  shecis,  piers,  condenser  plant,  cisterns,  etc.,  at  Drv  Tor- 
tugas,  the  remainder  being  for  shell  under  contract  with  the 
Driggs-Seabur}'  Gun  and  Ammunition  Company. 
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**  3.  All  of  these  contracts  will  doubtless  be  satisfactorily 
closed  up  before  Congress  could  reappropriate  funds  at  its  next 
session  to  meet  these  obligations.  It  is  quite  certain  that  at 
least  a  large  part  of  the  amounts,  if  not  all,  will  become  due 
long  before  Congress  is  again  in  session,  and  inability  to  vblv 
same  niight  seriously  embari-ass  the  contractors.     *    *     ^   " 

***  4.  There  are  funds  in  the  hands  of  the  purchasing  pay 
officers.  New  York  and  Washington,  under  this  appropriation 
aggregating  about  fl300,000.  With  the  view  of  being  able  to 
meet  tne  obligations  promptly  as  they  mature  under  the  con- 
tracts refeiTcd  to  above,  the  Bureau  suggests  the  advisability 
of  permitting  this  balance  to  remain  in  the  hands  of  the  pur- 
chasing pa}'  officers  mentioned  instead  of  having  same  depos- 
ited prior  to  June  30  to  be  covered  into  the  surplus  fund. 
There  are  numerous  precedents  for  such  action.  Quite  fre- 
quently heretofore  when  there  were  obligations  outstanding 
chargeable  to  an  appropriation  the  unexpended  balance  of 
whicn  would  be  covered  into  the  suiplus  fund  at  the  end  of 
the  fiscal  year,  sufficient  amounts  Required  to  meet  such  obli- 
gations have  been  drawn  out  of  the  Treasurv  before  the  end 
of  the  year  and  placed  in  the  hands  of  some  disbursing  officer 
to  be  held  until  tne  contracts  or  orders  should  be  satisfactorily 
completed  and  vouchers  approved,  to  be  paid  from  funds  in 
the  hands  of  the  disbursing  officer  especially  withheld  for 
that  purpose. 

"  5.  Tne  Bureau  therefore  recommends  that  it  be  authorized 
to  instruct  the  Navy  pay  officers,  New  York  and  Washington, 
not  to  deposit  the  balances  now  held  by  those  officers  under 
'national  defense,'  but  to  hold  same  for  payment  of  vouchers 
under  existing  contracts,  to  be  approved  after  June  30. 

""  6.  While  the  law  referred  to  in  paragraph  2  of  the  Comp- 
troller's decision  did  limit  the  time  in  which  obligations  can 
be  incurred  under  the  appropriation,  it  does  not  limit  the  time 
in  which  such  obligations  properly  incurred,  as  those  in  ques- 
tion were,  maj-  be  legitimately  paid.  Section  3690,  Revised 
Statutes,  though  relating  to  annual  appropriations,  distinctl}^ 
recognizes  the  legality  of  the  payment  of  obli^tions  prop- 
erly incurred  during  the  life  oi  the  appropriation  after  the 
expiration  of  the  time  when  such  obligations  can  be  incurred. 
And  section  3691,  Revised  Statutes,  relating  more  particularly 
to  general  appropriations,  is  not  mandatory,  but  leaves  it  to 
the  discretion  of  the  Secretary  of  the  Treasury  whether  or 
not  unexpended  balances  of  such  appropriations  shall  be  car- 
ried to  the  surplus  fund  after  two  years." 

The  above  memorandum  bears  the  following  indorsement: 

'•June  18,  1901.  Approved  on  conference  at  Cabinet  with 
the  President  and  Secretary  of  the  Treasury. 

''John  D.  Long,  Secretary.'*^ 
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My  decision  of  January  31,  1901,  was  addressed  to  the  Sec- 
retar}'  of  War  and  was  as  follow^s: 

'*!  have  received  your  letter  of  January  28,  1901,  in  which 
you  ask  the  question  whether  the  unexpended  balance  of  the 
appropriation  of  1^50,000,000,  known  as  the  *  national  defense 
fund,'  will  be  available  in  the  fulfillment  of  contracts  properly 
made  during  the  fiscal  year  1898,  so  that  the  same  can  be 
applied  in  pavment  after  June  30,  1901.   . 

^' The  act  of  March  9,  1898  (30  Stat.,  274),  making  this 
appropriation  provided  that  it  should  be  available  until  Jan- 
uary 1,  1899.  Under  the  act  of  January  5,  1899  (30  Stat., 
781),  the  unexpended  balance  thereof  was  reappropriated  and 
its  availability  extended  for  expenses  up  to  June  30,  1899. 
On  June  30,  1901,  this  unexpended  balance  under  the  law 
must  be  covered  into  the  surplus  fund,  and  therefore  if  any 
portion  of  it  is  desired  to  be  used  in  the  fulfillment  of  contracts 
previously  made,  it  must  be  used  before  June  30, 1901,  or  else 
it  will  be  necessary  to  have  the  same  reappropriated."' 

The  foregoing  decision  was  given  by  authority  and  direc- 
tion of  the  following  provision  in  the  act  of  July  31,  1894  (28 
Stat,  208): 

"Disbursing  oflScers,  or  the  head  of  any  executive  depart- 
ment or  other  establishment  not  under  any  of  the  Executive 
Departments,  may  apply  for  and  the  Comptroller  of  the 
Treasury  shall  render  nis  decision  upon  an}"  question  involv- 
ing a  payment  to  be  made  by  them  or  under  them,  which 
decision,  when  rendered,  shall  govern  the  Auditor  and  the 
Comptroller  of  the  Treasury  in  passing  upon  the  account  con- 
taining said  disbursement," 

and  until  reversed  by  the  same  authority  by  which  it  was  given 
is  controlling  upon  the  accounting  ofticers,  including  myself, 
in  passing  upon  any  accounts  affected  thereby.  Since  it 
appears  to  have  been  ignored  by  the  Navy  Department,  iu 
continuing  to  make  payments  after  June  30,  1901,  and  by  the 
Treasury"  Department,  in  continuing  to  make  advances  after 
that  date,  it  is  important  that  I  should  carefully  e'xamine  the 
grounds  on  which  the  decision  was  based,  in  order  that  if 
an  error  has  been  made  the  same  may  be  promptly  and  effect- 
ively corrected. 

My  former  decision  was  brief,  since  at  that  time  there 
seemed  no  need,  in  view  of  the  plain  provisions  of  law,  for 
extended  argument;  but  since  your  request  for  a  reconsidera- 
tion is  presumably  based  upon  your  opinion  that  I  misinter- 
preted the  law,  it  i^  proper  that  I  should  give  the  reasons 
which  led  to  my  conclusions. 
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The  act  of  March  9, 1898  (30  Stat.,  274),  making  the  appro- 
priation for  national  defense  is  as  follows: 

"  For  the  national  defense  and  for  each  and  everj^  purpose 
connected  therewith,  to  be  expended  at  the  discretion  of  the 
President  and  to  remain  available  until  January  first,  eighteen 
hundred  and  ninety-nine,  fifty  million  dollars." 

The  act  of  January  6, 1899  (id.,  781),  contains  the  following 
provision: 

'*That  the  balance  remaining  unexpended  January  first, 
eighteen  hundred  and  ninety-nine,  of  the  appropriation  of 
fifty  million  dollars  for  the  national  defense,  and  for  each  and 
every  purpose  connected  therewith,  to  be  expended  at  the 
discretion  of  the  President  and  to  remain  available  until  Jan- 
uary first,  eighteen  hundred  and  ninety-nine,  made  in  the  act 
approved  March  ninth,  eighteen  hundred  and  ninety -eight,  is 
hereby  reappropriated  and  made  available  for  expenditure 
for  the  same  purposes  during  the  six  months  beginning  Jan- 
uary first,  eighteen  hundred  and  ninety-nine." 

This  extended  the  appropriation  to  June  30,  1899.  When 
I  stated  in  my  former  decision  that  the  unexpended  balance 
of  the  appropriation  must  under  the  law  be  covered  to  the 
.surplus  fund  on  June  30, 1901, 1  did  not  have  in  mind  sections 
3690  and  5691  of  the  Revised  Statutes,  as  appeal's  to  have 
been  inferred,  but  a  later  and  controlling  statute  which  is  not 
refen-ed  to  in  the  correspondence  quoted  above.  I  refer  to 
the  act  of  June  20,  1874  (18  Stat.,  110),  which  is  as  follows: 

''That  from  and  after  the  first  day  of  July,  eighteen  hun- 
dred and  seventy -four,  and  of  each  j-ear  thereafter,  the  Secre- 
tary of  the  Treasury  shall  cause  all  unexpended  balances  which 
shall  have  remained  upon  the  books  of  the  Treasury  for  two 
fiscal  years  to  be  carried  to  the  surplus  fund  and  covered  into 
theTreasuiy:  Pnyvided^  That  this  provision  shall  not  apply 
to  permanent  specific  appropriations,  appropriations  for  rivers 
and  harbors,  light-houses,  fortifications,  public  buildings,  or 
thepay  of  the  Jsavy  and  Marine  Coi-ps  *  *  *  :  And  jyi'o- 
ndtd further^  That  this  section  shall  not  operate  to  prevent 
the  fulfillment  of  contracts  existing  at  the  date  of  passage  of 
this  act;  and  the  Secretary  of  the  Treasury  shall,  at  the  begin- 
ning of  each  session,  rei)ort  to  Congress,  with  his  annual 
estimates,  any  balances  of  appropriations  for  specific  objects 
affected  by  this  section  that  may  need  to  be  reappropriated." 

I  am  clearly  of  the  opinion  that  this  act  affects  all  appro- 
priations not  within  the  exceptions  named,  and  requires  that 
the  unexpended  balances  of  such  appropriations  shall  be  cov- 
ered into  the  Treasury  after  two  years,  notwithstanding  that 
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there  may  be  claims  against  the  appropriations  growing  out 
of  contracts  properly  made  within  the  life  of  the  appropria- 
tions; indeed  I  can  see  no  other  object  in  the  act  than  to 
accomplish  this  very  purpose.  While,  as  argued,  section  3690 
recognizes  the  legality  of  the  payment  of  obligations  incurred 
during  the  life  of  the  appropriation  after  the  expiration  of 
the  timeduring  which  such  obligations  can  be  legall}'^  incurred, 
and,  if  it  stood  alone,  would  not  limit  the  time  of  payment, 
this  act  does  expressly  limit  the  time  in  which  payment 
can  be  made,  except  in  the  manner  provided  therein,  to  two 
3^ears  after  the  expiration  of  the  time  in  which  the  obligation 
could  have  been  incuiTed.  To  make  section  3690  controlling 
would  be  to  make  the  later  statute  meaningless. 

That  the  word  "unexpended,"  as  used  in  the  act  of  June 
20,  1874,  aiijyra^  must  be  construed  to  mean  not  already 
applied  to  pa3'^ment  seems  clear  from  a  reading  of  the  context 
of  the  act.  It  has  been  argued  that  the  word  was  intended  by 
Congress  to  mean  not  subject  to  expenditure,  or  not  obligated, 
and  hence  that  a  balance  of  appropriation  against  which  there 
are  outstanding  claims  growing  out  of  contract  is  not  an  un- 
expended balance  within  the  meaning  of  the  act;  but  such  a 
reading  would  not  only  nullify  the  very  object  of  the  act  but 
would  make  meaningless  a  direct  provision  therein.  Its  pur- 
pose is  thus  stated  by  Secretary  Sherman,  in  a  decision  made 
by  him  April  20,  1877: 

''Section  5  of  the  act  approved  June  20,  1874  (18  Stat, 
110),  provides  that  all  unexpended  balances  of  appropriations 
(with  certain  exceptions)  which  shall  have  remained  on  the 
books  of  the  Treasury  for  two  fiscal  3^ears  shall  be  carried  to 
the  surplus  fund  and  covered  into  the  Treasury.  This  section 
was  adopted  after  the  fullest  consideration  by  Congress,  ex- 
pressly to  cut  off  the  payment  of  acannfd  claims^  by  covering 
into  t&e  Treasury,  after  two  years,  the  balance  of  the  appro- 
priation from  which  thej^  mi^ht  have  been  paid.  The  plain 
purpose  of  this  act  was  to  contine  oflScers  of  the  Government 
to  tne  allowance  and  payment  of  liabilities  within  these  fiscal 
years.  During  that  period  the  appropriation  was  available, 
and  not  afterwards." 

In  the  same  decision  he  says: 

"All  proper  claims  are  likely  to  be  promptly  made  and  paid. 
Some  just  claims  may  arise  and  be  delayed  by  neglect  or  want 
of  proof,  but  to  provide  for  these,  and  at  the  same  time  to 
give  the  claimant  the  benefit  of  the  finding  of  the  Auditor  and 
Comptroller,  the  Secretary  is  directed  'at  the  becrinninfir  of 
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each  session  to  report  to  Congress,  with  his  annual  estimates, 
any  balances  of  appropriations  for  specific  objects  affected  by 
this  section  Avhich  need  to  be  reappropriated.' " 

The  argument  is  clear  and  appears  to  be  unanswerable.  If 
the  words  '^unexpended  balances"  do  not  mean  the  entire 
balances  of  the  appropriations,  whether  subject  to  an  existing 
liability  or  not,  there  would  be  no  need  to  report  any  balances 
to  Congress  for  reappropriation,  since  only  that  part  of  the 
unexpended  balance  needed  to  meet  claims  arising  under  con- 
tracts made  during  the  life  of  the  appropriation  or  expenses 
properly  incurred  during  that  time  would  need  to  be  reappro- 
priated;  anj"  other  part  unexpended  and  unobligated  would 
of  course  }ye  unavailable.  It  is  very  evident  that  it  was  just  this 
part  of  the  balances,  namely,  the  part  which  was  subject  to 
to  existing  C4)ntracts,  but  which  had  been  covered  into  the 
Treasury,  which  Congress  had  in  mind  when  the  Secretary  of 
the  Treasury  was  directed  to  report  such  balances  as  need  to 
l)e  reappropriiited.  If  the  unexpended  balances  to  be  covered 
into  the  Treasury  should  be  held  to  be  exclusive  of  such  balances 
as  are  required  to  meet  outstanding  claims  growing  out  of 
contracts  made  within  the  life  of  the  appropriation  which  have 
not  been  paid  at  the  expiration  of  the  two  years,  the  main 
purpose  of  the  act  would  be  defeated,  and  the  provision  re- 
quiring the  Secretary  of  the  Treasury  to  report  any  balances 
to  Congress  would  become  meaningless,  since  there  could  be 
no  use  to  which  the  reappropriation  could  be  put  except  to  pay 
these  very  claims.  The  sole  object  of  the  second  provision 
in  the  last  proviso  in  the  act  is  to  enable  payment  to  be  made 
of  claims  against  the  United  States  just  such  as  those  referred 
to  in  the  foregoing  correspondence,  which  originated  or  ac- 
crued during  the  life  of  the  act,  but  which  had  not  been 
paid  by  disbursing  officers  before  the  prior  provisions  of  the  act 
took  effect,  and  which  therefore  have  to  be  reported  for  reap- 
propriation. 

Apart  from  the  reasons  given  above,  which  appear  to  me 
to  be  conclusive,  any  doubt  as  to  the  intention  of  Congress  in 
the  act  under  consideration  appears  to  be  removed  by  the 
language  of  the  last  proviso  in  said  act,  which  is  as  follows: 

*"Ajid provided /urt/ie?\  That  this  section  shall  not  operate 
to  prevent  the  fulfillment  of  contracts  existing  at  the  date  of 
the  passage  of  this  act." 
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If  Congress  did  not  believe  that  the  prior  provisions  of 
the  act  would  forbid  payment  of  amounts  due  or  to  become 
due  under  contracts  which  remained  unpaid  at  the  time  the 
''unexpended  balances"  were  to  be  covered  in,  there  was  no 
need  of  the  proviso.  The  exception  proves  the  rule,  and 
strengthens  the  conclusion  that  Congress  did  intend  that  the 
act  should  operate  to  prevent  payments,  under  contracts  or 
otherwise,  after  the  date  of  the  passage  of  the  act,  unless 
made  within  the  two  years'  limit,  by  making  the  entire  bal- 
ance of  the  appropriation  unavailable  for  any  payments  after 
that  period,  except  in  the  mamier  prescribed  in  the  act, 
namely,  after  report  to  Congress  and  reappropriation. 

I  must  therefore  hold  that  the  accounting  officers  are  not 
authorized  to  allow  an}'  payments  made  from  the  appropria- 
tion for  national  defense  after  June  30,  1901. 

It  is  proper  in  conclusion  to  say  that  while  this  case  as  now 
presented  made  it  necessary  for  me  to  take  notice  of  the  action 
of  certain  executive  officers  of  the  Government  in  regard  to 
the  appropriation,  I  desire  to  disclaim  any  intention  in  what 
I  have  said  to  criticise  their  action  in  the  matter.  What  I 
have  written  controls  myself  and  controls  the  auditors,  and 
if  the  executive  officei-s  are  still  of  the  opinion  that  the  law 
has  been  misinteipreted  by  me  and  refuse  to  be  guided  thereby, 
their  action  can  of  course  be  called  into  question  by  the 
accounting  officers  only  when  the  accounts  involving  the  pay- 
ments are  before  them  for  settlement.  At  the  same  time  I 
can  not  let  their  views  or  actions  influence  mine  against  my  own 
judgment.  Having  been  asked  by  the  Secretary  of  War  for 
a  decision  whether  the  unexpended  balance  of  the  appropria- 
tion known  as  the  ''national-defense  fund"  would  be  available 
after  June  30,  1901,  in  the  fulfillment  of  contracts  properly 
made  during  the  fiscal  year  1898,  I  held  in  my  decision  of 
January  31,  1901,  that  it  would  not  be  so  available,  and  after 
careful  consideration  I  see  no  reason  to  modify  that  decision. 


(SUPPLEMENTAL  TO  DECISIOX  OF  DECEMBER  4,  1901,  SUPRA.) 

Referring  to  my  decision  of  the  4th  instant  in  regard  to  the 
use  of  the  unexpended  balance  of  the  appropriation  for  national 
defense,  I  desire  to  say  that  in  quoting,  by  way  of  argument, 
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one  of  the  provisions  of  the  act  of  June  20,  1874,  I  inadver- 
tently neglected  to  state  that  this  provision  had  been  repealed. 
I  refer  to  the  one  directing  the  Secretary  of  the  Treasury  to 
report  at  the  begining  of  each  session  any  balances  of  appro- 
priations which  need  to  be  reappropriated,  which  was  repealed 
by  the  act  of  June  14, 1878  (20  Stat,  130).  While  a  well  rec- 
c^ized  rule  of  construction  permitted  reference  to  that  pro- 
vision of  the  statute  which  had  been  repealed  in  construing  the 
provisions  remaining  unrepealed,  the  fact  of  the  repeal  should 
have  been  noted. 

It  should  be  understood,  however,  that  the  fact  of  the 
repeal  does  not  affect  the  conclusion  di*awn  from  the  original 
provision,  since  the  substitute  therefor  contained  in  the  act  of 
June  14,  1878,  is  equally  obnoxious  to  the  idea  that  any  claims 
can  be  properly  paid  b}'^  disburing  officers  after  the  expiration 
of  two  years.  The  act  of  1878  makes  it  the  duty  of  the 
accounting  officers  not  to  pay^  but  mereh'^  to  examine  and 
consider  the  justice  and  validity  of  claims  against  appropria- 
tions which  have  been  carried  to  the  surplus  fund,  and  directs 
the  Secretary  of  the  Treasury  to  report  the  amounts  found 
due  to  Congress.  Equally  with  the  provision  in  the  act  of 
1874,  for  which  it  is  substituted,  this  provision  shows  that 
Congress  could  not  have  intended  that  disbursing  officers 
should  be  authorized  to  make  any  payments  after  the  lapse 
of  the  two  years.  Even  the  accounting  officers  are  not  per- 
mitted to  do  more  than  to  examine  the  claims  for  certification 
to  Congress. 

REIMBURSEMENT  OF  THE  AMOUNT  PAID  BY  AN 
ENLISTED  MAN  OF  THE  NAVY  FOR  TRANSPOR- 
TATION TO  HIS  HOME. 

Where  by  inadvertence  an  enliste<l  man  of  the  Navy  on  his  application 
therefor  was  not  furnisheti  transportation  to  his  home  on  discharge  on 
medical  survey,  for  which  provision  was  made  by  the  appropriation 
of  March  3, 1901,  and  he  paid  his  own  fare,  he  is  entitled  to  reimburse- 
ment therefor  not  to  exceed  the  cost  to  the  general  public. 

(Decision  hy  AsshtantCcymptroTler  Mitchell^  Decemhen'  5, 1901.) 

Orson  P.  Hansen  appealed,  September  6,  1901,  from  the 
action  of  the  Auditor  for  the  Navy  Department  in  settlement 
dated  May  18,  1901. 
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He  claimed  reimbursement  of  expenses  incurred  in  travel- 
ing from  San  Francisco,  Cal.,  the  place  of  his  discharge  as 
fireman,  first  class,  United  States  Navy,  to  his  home.  Salt 
Lake  City,  Utah. 

The  Auditor  disallowed  his  claim  on  the  ground  that  the  law 
authorized  transportation  in  kind  only,  but  did  not  authorize 
reimbursement  for  expenses  incurred  if  transportation  was 
not  furnished. 

Said  Hansen  was  discharged  May  7,  1901,  on  medical  sur- 
vey, at  Mare  Island  Hospital.  He  states  that  on  account  of 
the  nature  of  his  sickness  it  would  have  been  dangerous  for 
him  to  have  remained  on  the  coa$t,  and  that  he  was  told  by 
the  physician  to  go  to  the  mountain  country  immediately. 
He  applied  for  transportation  to  the  oflicers  of  the  Independ- 
eiice.  who  told  him  they  had  no  authority  to  furnish  trans- 
portation. He  then  applied  to  the  pa^'^master,  who  refused 
to  furnish  transportation  and  advised  him  to  pay  his  own  way 
and  apply  to  the  Auditor  for  reimbursement.  He  accordingly 
proceeded  to  his  home,  Salt  Lake  City,  Utah,  paying  his  own 
fare,  to  the  amount  of  j>38.50. 

The  Bureau  of  Navigation,  by  indorsement  dated  August  2, 
1901,  stated: 

''The  failure  to  furnish  Hansen  transportation  from  Mare 
Island,  Cal.,  to  Salt  Lake  City,  Utah,  was  the  result  of  inad- 
vertence on  the  part  of  the  Bureau  in  not  authorizing  trans- 
portation to  be  furnished.* 

"In  view  of  the  foregoing,  this  case  is  submitted  with  the 
recommendation  that  Orson  r.  Hansen  be  paid  the  sum  allowed 
for  transportation  from  Mare  Island  to  Salt  Lake  City,  Utah." 

The  law  under  which  reimbursement  is  claimed  is  the  defi- 
ciency appropriation  act  of  March  3,  1901  (31  Stat.,  1030), 
which  provides  an  appropriation — 

*'for  the  transportation  to  their  homes,  if  residents  of  the 
United  States,  of  enlisted  men  and  apprentices  discharged  on 
medical  survey." 

General  Orders,  No.  30,  Navy  Department,  dated  March  20, 
1901,  after  quoting  the  above,  provides: 

•'  In  view  of  the  foregoing,  the  Department  directs  that  from 
and  after  March  3,  1901,  transportation  be  furnished  to  their 
homes,  if  residents  of  the  United  States,  to  enlisted  men  and 
apprentices  discharged  on  recommendation  of  a  board  of  med- 
ical survey,  and  to  the  place  of  enlistment,  if  residents  of  the 
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United  States,  of  enlisted  men  and  apprentices  discharged  on 
account  of  expiration  of  enlistment,  if  discharged  in  the  United 
States/* 

It  has  been  held  (7  Comp.  Dec,  734)  that: 

'"The  act  provides  onlj  for  furnishing  transportation  in 
kind  and  makes  no  provision  for  reimbursement  in  ca,se  trans- 
portation is  not  furnished." 

In  the  case  then  under  consideration,  however,  it  did  not 
appear  that  any  effort  was  made  by  the  discharged  sailor  to 
procure  transportation  from  the  Government  or  that  trans- 
portation would  not  have  been  furnished  on  application.  That 
decision  does  not  apply  to  cases  where  the  failure  to4)rocure 
transportation  was  not  the  fault  of  the  sailor,  })ut  of  the  Gov- 
ernment. Reimbursement  has  been  denied  in  other  cases 
where  the  claimants  voluntarUy  paid  their  own  expenses. 
(6  Comp.  Dec,  84,  317.)  But  it  has  been  held  that  where  an 
officer  who  was  entitled  to  have  private  horses  transported  by 
the  Government  did  everything  required  of  him  to  procure 
the  necessary  transportation  and  that  the  same  was  refused  by 
the  quartermaster  who  should  have  furnished  it,  the  officer 
was  entitled  to  reimbursement  of  the  cost  thereof,  not  to 
exceed  the  amount  authorized  for  the  transportation  of  horses 
of  officers  changing  stations.  (6  Comp.  Dec,  825.)  Under 
said  act  of  March  3,  and  said  General  Orders,  No.  30,  claim- 
ant did  everj'thing  that  was  required  of  him  to  secure  trans- 
portation to  his  home  on  discharge,  and  it  was  not  his  fault 
that  transportation  was  not  furnished. 

The  Department  expressly  states  that  the  failure  to  furnish 
the  transportation  in  this  case  was  the  result  of  inadvertence 
on  the  part  of  the  Bureau  of  Navigation,  and  recommends 
that  claimant  ''be  paid  the  sum  allowed  for  transportation 
from  Mare  Island  to  Salt  Lake  City,  Utah." 

I  do  not  think  the  claimant  in  this  case  should  be  made  to  suf- 
fer because  of  the  failure  of  the  Bureau  of  Navigationt,  hrough 
inadvertence,  to  do  its  duty.  The  principle  here  involved  is 
the  same  as  that  decided  in  6  Comp.  Dec,  825. 
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COMPENSATION  OF  DEPUTY  MARSHALS  FOR  SERV- 
ING PROCESS  FOR  POOR  LITIGANTS  WHERE  THE 
FEES  HAVE  BEEN  COLLECTED. 

Under  the  provision  in  section  5  of  the  aet  of  July  20,  1892,  that  the 
United  States  shall  not  be  liable  for  costs  in  suits  brought  by  poor 
litigants,  a  field  deputy  marshal  is  not  entitled  to  compensation  for 
serving  process  for  such  litigant  unless  the  fees  earned  by  him  are 
collected. 

The  provision  in  the  act  of  February  22,  1875,  that  before  "any  account 
payable  out  of  the  money  of  the  United  States,"  in  favor  of  a  clerk  of 
court,  marshal,  or  district  attorney  the  account  must  be  proved  in 
open  x'ourt  and  appro ve<l  by  the  court,  applies  to  all  accounts  of  these 
ofRcers,  including  aci'ounts  for  services  in  years  prior  to  the  f  sea 
year  in  which  they  are  presente<i  for  payment. 

{Dec!  if  ion  hj  Conqtt  roller  Tracewelh  Dectinher  7,  1901,) 

The  Auditor  for  the  State  and  other  Departments,  under 
date  of  November  21,  1901,  has  submitted  the  following 
decision  for  approval,  disapproval,  or  modification: 

'*  There  are  before  this  office  for  settlement  and  payment 
two  accounts  of  T.  O.  Bunting,  late  field  deputy  United  "States 
marshal,  eastern  district  of  North  Carolina.  Said  accounts 
are  for  services  performed  in  the  fiscal  years  1S98  and  1899  in 
the  case  of  ^Alexander  McColhmi  v.  British  SteaniJihip  Aiutccs 
(respondent).'  A  part  of  the  items  charged  are  fees  for  serv- 
ice of  subpcenas  on  behalf  of  the  libellant.  These  accounts 
were  approved  for  payment  by  H.  C.  Docker}',  United  States 
marshal,  eastern  district  of  Noith  Carolina,  under  date  of  July- 
Si,  1901,  and  in  his  affidavit  attached  to  each  account  Marshal 
Dockery  sjiys: 

^"'The  reason  ^iven  by  the  deputy  for  failing  to  include 
these  accounts  in  nis  reports  for  work  done  is  that  the  case  in 
which  these  fees  were  earned  was  brought  b}'  a  pauper  and 
no  bond  was  given,  and  he  did  not  know  that  he  would  l>e 
entitled  to  his  fees.  The  case  has  now  been  settled  and  the 
costs  paid.' 

''Attached  to  each  account  is  the  receipt  of  the  clerk,  show- 
ing that  he  has  recei ve<l  the  total  gross  amount  of  the  fees  now 
claimed. 

"'In  your  decision  of  June  l:i,  1901  (7  Comp.  Dec,  808), 
you  decided  that  a  field  deputy  marshal  is  not  entitled  to  com- 
pensation for  serving  process  for  a  poor  plaintiff  under  the 
act  of  July  20,  1892  (27  Stat.,  252).  In  that  decision,  how- 
ever, there  was  apparently  under  considemtion  only  'pauper* 
cases  in  which  the  costs  were  never  collected.     To  extend  the 
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same  rule  to  the  ease  now  before  me  would  place  the  Govern- 
ment in  the  attitude  of  receiving  payment  for  services  ren- 
dered bjr  one  of  its  officers  and  then  refusing  to  pay  that 
officer  for  his  services. 

••In  the  case  before  me  the  costs  have  been  collected. 
Whether  the  plaintiff  became  possessed  of  means  and  paid  his 
costs  himself,  or  whether  they  were  taxed  against  the  defend- 
ant in  the  final  judt^ment  and  collected  by  the  marshal  (for 
the  plaintiff)  and  paid  to  the  clerk,  does  not  appear. 

'•While  this  was  in  its  inception  a  'pauper^  case,  yet  the 
moment  the  costs  were  paid  or  secured  to  the  mai*shal,  whether 
during  the  progress  of  the  case  or  at  its  conclusion,  it  became 
in  effect  the  same  as  a  case  in  which  the  costs  were  paid  or 
secured  in  advance.  I  am  therefore  of  the  opinion,  and  so 
decide,  that  the  deputy  is  entitled  to  his  proper  share  of  the 
fees  earned  and  collected." 

In  the  decisions  of  this  office  (7  Comp.  Dec,  560  and  808) 
involving  the  question  of  compensation  to  deputy  marshals  for 
fees  earned  or  reimbursement  of  expenses  incurred  in  the  serv- 
ice of  process,  under  the  act  of  July  20,  1892  (27  Stat.,  252), 
no  such  conditions  existed  as  surround  the  case  now  submitted 
by  the  Auditor,  and  if  the  question  simply  related  to  the 
proper  compensation  to  the  field  deputy  payable  by  the 
marshal  out  of  funds  in  his  hands,  where,  as  a  matter  of  fact, 
the  coHts  in  a  civil  suit  between  private  litigants  had  been  col- 
lected by  the  marshal  and  deposited  with  the  clerk  of  the 
court,  as  provided  by  law,  I  would  have  no  hesitation  in 
accepting  and  adopting  the  view  taken  by  the  Auditor,  and 
consider  the  deputy  justly  entitled  to  the  payment  by  the 
marshal  of  his  proper  share  of  the  fees  earned  and  collected. 
But  there  are  two  objections  to  such  payment  which  appear 
<>u  the  face  of  the  accounts  as  presented.  One  is  the  omission 
to  incorporate  the  charges  for  the  said  services  in  the  account 
for  the  quarters  in  which  they  were  rendered,  as  required  by 
law  and  the  regulations  of  the  Treasury  Department  and  the 
Department  of  Justice. 

However,  a.s  there  seems  to  be  a  good  reason  why  such  dep- 
uty faiU^  to  include  these  charges  in  the  proper  accounts  at 
the  proper  time,  the  case  being  one  brought  under  the  "  pauper 
art,"  where  it  was  not  known  that  he  would  })e  entitled  to 
<uch  fees  (which  excuse  might  be  justified  under  7  Comp. 
Dec,  808),  I  am  disinclined  to  hold  that  he  is  not  entitled  to 
the  compensation  claimed  by  him,  but  am  inclined  to  consider 


Digitized  by  CjOOQ IC 


382  DECISIONS    OF   THE    COMPTROLLER. 

such  objection  waived  in  accordance  with  Circular  127,  Juiy 
30,  1896.  But  there  is  another  and  apparently  insuperable 
objection  to  the  allowance  of  the  accounts  in  question  in  their 
present  shape,  and  that  is  because  they  are  not  approved  ly 
the  court. 

There  seems  to  be  a  question  arising  out  of  the  facts  in  the 
case  presented  by  the  Auditor  which  has  never  been  directly 
considered  b}'  this  office. 

In  this  case  the  accounts  presented  by  the  late  deputy  are 
for  services  rendered  in  two  fiscal  years  anterior  to  those  for 
which  balances  of  appropriations  are  available  by  virtue  of 
section  3690,  Revised  Statutes,  and  section  5,  act  of  June  20, 
1874  (18  Stat.,  110),  which  provides— 

"all  unexpended  balances  of  appropriation  which  shall  have 
remained  upon  the  books  of  the  Treasury  for  two  fiscal  years 
to  be  carried  to  the  surplus  fund  and  covered  into  the  Treasury. " 

There  is  a  case  (unpublished)  in  re  Marshal  Co^jper{yo\.  10, 
Ijetter  Book,  p.  437),  in  which  are  facts  similar  to  those  in  the 
case  now  under  consideration.  There  is  this  difference,  how- 
ever: In  the  Cooper  case  the  accounts  presented  were  of  ex- 
deputies  for  services  rendered  and  expenses  incurred  wHhhi 
the  three  3'ears  limited  b\'  said  statute  and  section  for  their 
payment  out  of  appropriations  available  at  the  time  of  their 
settlement  bv  the  Auditor,  and  it  was  upon  m}'  suggestion 
(p.  437)- 

"  that  these  ^x-deputy  marshals  prove  their  accounts  in  opea 
court,  as  required  by  the  act  of  February  22,  1875  (18  Stat., 
338),  and  present  them,  through  the  Department  of  Justice, 
to  the  Auditor  for  settlement,  as  is  done  by  jurors,  witnesses, 
etc.,  who  fail  to  get  their  pay  through  the  marshal." 

In  re  Marshal  Christian  (5  Comp.  Dec,  479),  is  a  case  in 
which  the  question  was  chiefly  as  to  the  appropriation  out  of 
which  a  claim  for  rent  of  a  room  for  the  use  of  a  judge  at 
chambers  was  payable,  the  claim  extending  over  a  period  of 
seven  years,  four  of  which  were  anterior  to  the  fiscal  years  in 
which  an  appropriation  might  be  available. 

In  commenting  on  the  very  irregular  features  and  practices 
characterizing  this  case,  the  Comptroller  said: 

''Claims  of  this  character  are  not  properly  for  current 
expenses,  but  are  more  in  the  nature  of  claims  more  or  les^ 
stale,  and  a  disbursing  officer  ought  not  to  be  called  upon  to 
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pay  them,  but  they  should  he  tra/rmnitted  through  the  Depart- 
ment of  Justice  to  the  Auditor  for  settlement  cmd payment,^'^ 
(P.  ^A.) 

This  question  then  arises  out  of  this  material  difference  in 
tne  matter  of  approval  by  the  court  before  presentation  of 
such  accounts  or  claims  to  the  administrative  and  t^ccounting 
officers:  Are  the  accounts  or  claims  in  question  of  such  a  char- 
acter as  to  require  no  approval  by  the  court? 

I  am  informed  that  in  the  administrative  examination  by 
the  Department  of  Justice  in  this  case  the  accounts  or  claims 
were  examined  and  entered  for  payment  in  the  usual  manner 
and  referred  to  the  Auditor,  in  accordance  with  a  circular  let- 
ter to  United  States  marshals  issued  by  the  Attorney-General, 
dated  August  2,  1899,  as  follows: 

''Hereafter  advances  of  judiciary  funds  will  be  made  to 
United  States  marshals  only  from  appropriations  for  the  cur- 
rent fiscal  year  and  the  two  preceding  fiscal  years. 

*' Claims  against  the  Government  on  account  of  expenses 
incurred  during  fiscal  years  prior  to  those  above  mentioned 
should  be  transmitted  to  this  Department,  accompanied  by 
the  evidence  which  would  be  essential  to  their  payment  in  the 
uiual  manner  by  the  marshal.     *    *     * 

*•  Before  transmission  to  this  Department,  you  will  ascertain 
whether  or  not  the  claims  are  properly  pavable  by  the  Gov- 
ernment, and  if  such  be  the  case,  you  will  indorse  thereon 
your  official  approval. 

"Claims  submitted  for  settlement  as  above  directed  must 
be  supported  by  the  affidavit  of  the  marshal  to  the  effect  that 
it  has  Deen  found  upon  careful  examination  of  all  duplicates 
of  accounts  in  which  credit  might  have  been  claimed  for  dis- 
bursements covering  said  claims  that  said  credit  has  not  been 
claimed,  and  that  none  of  the  items  included  in  the  claims 
have  been  previously  charged  against  the  United  States." 

The  ex-deputy's  vouchers  show  a  compliance  with  the  re- 
quirements of  said  circular. 

On  the  question  of  the  necessity  of  approval  b}'  the  court, 
the  following  statutes  seem  to  me  conclusive  as  indicating  the 
proper  course  to  be  pursued  in  this  and  similar  cases. 

Section  1  of  the  act  of  JFebruar}'-  22, 1875,  above  cited,  pro- 
vides: 

"That  before  any  bill  of  costs  shall  be  taxed  by  any  judge 
or  officer,  or  any  account  payable  out  of  the  money  of  the 
Tnited  States  shall  be  allowed  by  any  officer  of  the  Treasury, 
in  favor  of  clerks,  marshals,  or  district  attorneys,  the  party 
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claiming  such  account  shall  render  the  same,  with  the  vouch- 
ers and  items  thereof,  to  a  United  States  circuit  or  district 
court,  and  in  presence  of  the  district  attorney  or  his  sworn 
assistant,  whose  presence  shall  be  noted  on  the  record,  prove 
in  open  court,  to  the  satisfaction  of  the  court  *  *  *  that 
the  services  therein  charged  have  been  actually  and  necessarily 
performed  as  therein  stated  *  *  *  and  the  court  shall 
thereupon  cause  to  be  entered  of  record  an  order  approving 
or  disapproving  the  account,  as  may  be  according  to  law  and 
just." 

Section  13  of  the  act  of  July  31,  1894  (28  Stat,  210),  pro- 
vides that — 

''Before  transmission  to  the  Department  of  the  Treasury, 
the  accounts  of  *  *  *  marshals  *  *  *  made  out  and 
apj)roved  as  required  by  law  *  *  *  shall  be  sent  with 
their  vouchers  to  the  Attorney-General  and  examined  under 
his  supervision." 

It  is  urged  that  accounts  or  claims  which  cover  charges  for 
services  rendered  by  deputy  marshals  in  years  prior  to  the 
fiscal  years  in  which  such  accounts  or  claims  are  presented 
for  payment  are  not  of  the  kind  contemplated  by  the  statutes 
and  departmental  regulations  requiring  approval  b^'  the  court 
as  a  condition  precedent  to  their  ti*ansmission  to  the  account- 
ing officers,  and  this  seems  to  be  the  contention  of  the 
Attorney-General  as  indicated  in  said  circular  letter,  which  it 
is  also  claimed,  as  I  am  informed,  is  the  outcome  of  the  lan- 
guage employed  by  the  Comptroller  in  the  ChrlHfiaii  case 
above  referred  to,  and  it  is  therefore  maintained  that  the 
claims  in  question,  not  being  current  accounts,  should  be 
transmitted  through  the  Department  of  Justice  to  the  Auditor 
for  settlement  without  the  necessity"  for  approval  by  the 
court;  or,  to  put  it  in  other  words,  accounts  or  claims  allow 
able  out  of  live  appropriations  must  conform  to  the  laws 
regarding  approval  by  the  court,  while  accounts  or  claims 
allowable,  but  not  payable  because  the  appropriations  out  of 
which  they  might  be  payable  have  lapsed  and  the  balances 
covered  into  the  Treasury,  do  not  require  such  approval,  but 
must  nevertheless  be  transmitted  through  the  Department  of 
Justice  as  above  stated. 

But  while  this  question  was  not  involved  in  the  decision 
arrived  at  in  the  ChrlMlan  case,  supra^  in  the  opinion  therein 
expressed  it  was  not  intended  that  the  safeguard  thrown 
around  the  presentation  and  adjustment  of  liv^e  or  current 
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accounts  by  the  approval  of  a  court  should  be  dispensed  with 
in  the  case  of  accounts  or  claims  more  or  less  stale.  Their 
reference  to  the  Department  of  Justice  for  transmission  to 
the  Auditor  for  settlement  is  to  be  deemed  contingent  upon 
the  court's  approval  thereof. 

It  seems  to  me  the  necessit}^  is  more  urgent  for  such 
approval  in  the  case  of  stale  claims  than  in  current  accounts, 
and  that  the  responsibility  for  their  payment  should  not  be 
left  to  the  judgment  or  discretion  of  a  marshal  only,  but 
should  be  divided  between  him,  the  United  States  attorney, 
and  the  cojirt,  as  contemplated  by  the  acts  of  1875  and  1894, 
above  cited  and  quoted. 

I  am  informed  that  there  are  many  claims  of  the  kind  in 
question  now  before  the  Auditor  for  settlement  dependent  on 
the  decision  in  this  case,  and  it  is  therefore  undesirable  that 
any  practice  should  be  sanctioned  which  would  tend  to  the 
commission  of  error  by  the  duplication  of  accounts,  if  not  to 
the  perpetration  of  frauds  upon  the  Treasury,  which  an 
examination  by  the  court  and  its  officers  might  possibly  dis- 
close and  prevent. 

Under  the  circumstances  in  this  case,  and  the  apparent  mis- 
conception of  the  views  expressed  by  me  in  the  Chi^taiii 
case,  isiipra^  affecting  the  character  of  the  evidence  necessary 
to  give  jurisdiction  to  the  accounting  officers,  I  am  of  the 
opinion  that  while  the  claim  of  the  ex-deputy  is  a  meritorious 
one  and  he  is  entitled  to  his  proper  share  of  the  fees  earned 
by  him  in  the  case  in  question,  yet  that  the  special  approval 
of  the  court  should  first  be  obtained;  and  that  upon  the  pro- 
duction of  the  evidence  of  such  approval  the  claim  should  be 
reported  to  Congress  for  an  appropriation,  as  provided  by 
law. 

To  the  suggestion  of  the  Attorney-General  that  my  decision 
(7  Corap.  Dec,  808),  should  be  reconsidered,  upon 

**the  question  whether  a  field  deputy  marshal  should  not 
charge  in  his  quarterl}^  account  for  all  services  rendered  b}" 
him  during  the  quarter,  although  some  of  the  services  are 
rendered  for  persons  who  had  taken  the  benefit  of  the  act  of 
.luly  20,  1892,^' 

after  carefullj'  considering  the  argument  advanced  in  support 
thereof,  I  am  still  of  the  opinion  that  in  pauper  cases  brought 
under  said  act  the  field  deput}"  is  not  entitled  to  be  paid  fees 
24im— Vol.  8 25 
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out  of  the  appropriation  for  salaries,  fees,  and  expenses  of 
marshals,  unless  it  may  be  where  the  costs  are  afterwards 
paid,  and  the  costs  so  paid  include  the  fees,  of  which  three- 
fourths  is  to  be  paid  the  deputy. 

With  the  modification  herein  indicated  the  decision  of  the 
Auditor  is  approved. 


COMPENSATION  OF  THE  GAUGER  AT  THE  PORT 

OF  BOSTON. 

• 

Executive  officers  are  not  authorized  to  increase  or  diminish  the  compensa- 
tion of  an  officer  which  has  been  fixed  by  statute. 

The  compensation  of  the  ganger  at  the  port  of  Boston  having  been  fixed 
by  section  2742,  Revised  Statutes,  at  12,000  a  year,  not  to  exceed 
the  amount  of  fees  earned  by  him,  and  the  fees  of  gaugers  having  been 
abolished  by  the  act  of  June  10, 1890,  but  provision  having  been  made 
therein  that  when  such  fees  constituted  the  compensation  of  any  officer 
he  should  receive  the  same  amount  which  he  w^ould  have  been  entitled 
to  receive  if  such  fees  had  not  been  abolished,  the  ganger  is  entitled 
to  compensation  equal  to  the  amount  he  would  have  earned  if  their 
collection  had  continued;  and  the  reduction  of  his  compensation  by 
the  Secretary  of  the  Treasury  was  unauthorized. 

An  officer  whose  compensation  was  fixed  by  statute,  who  signed  receipts 
"in  full  for  compensation  for  the  period  stated,*'  although  he  received 
a  less  amount,  is  not  thereby  precluded  from  receiving  the  amount 
which  w^as  not  paid. 

{Decision  by  Coraptroller  Tracewell^  December  10^  1901,) 

The  Auditor  for  the  Treasury  Department  by  settlement, 
dated  November  16,  1901,  of  the  claim  of  Hiram  A.  Wright, 
a  ^auger  at  the  port  of  Boston,  Mass.,  for  amount  of  salary 
due  him  from  Januar}'^  7,  1895,  to  January  9,  1898,  rejected 
said  claim.  The  claimant  had  applied  for  a  revision  of  his 
claim. 

It  appears  that  on  January  5,  1895,  the  claimant  was  ap- 
pointed by  the  Secretary  of  the  Treasur}'  a  gauger  at  the 
port  of  Boston,  at  an  ainnual  salary  of  $1,600,  and  that  on 
January  8,  1898,  his  compensation  was  increased  by  him  to 
^2,000  per  annum.  The  compensation  of  gaugers  at  that  port 
was  ftxcd  by  the  following  sections  of  the  Revised  Statutes: 

"Skc.  2741.  The  gaugers  at  the  port  of  New  York  shall 
receive  a  salary  of  two  tnousand  dollars  a  year  each;  but  the 
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amount  of  compensation  of  such  officers,  as  hereb}"  established, 
shall  not  exceed  in  any  fiscal  year  the  amount  of  fees  earned 
by  them. 

"  Sec.  2742.  The  compensation  of  gangers  and  measurers  at 
the  port  of  Boston  shall  be  the  same  as  provided  for  the 
gangers  at  the  port  of  New  York." 

In  a  communication  of  the  collector  of  customs  at  Boston, 
dated  November  12,  1901,  addressed  to  the  Auditor  for  the 
Treasury  Department,  he  made  the  following  statements  in 
respect  to  the  amount  of  fees  earned  by  the  claimant  as  ganger 
at  that  port. 

*'It  has  been,  and  now  is,  the  practice  with  the  ganger  to 
submit  to  the  surveyor  a  monthly  statement  giving  in  detail 
the  number  of  packages  impoiled  and  the  gaugeable  quantity 
of  merchandise  contained  therein. 

"Thesp  statements  show  that  the  amount  of  the  fees  earned 
bv  the  gauger  during  the  three  years  from  January  1,  1896, 
to  January  1,  1898,  was  $29,199.75.     *     *     * 

"By  the  foregoing  it  will  appear  that  the  fees  earned  by 
Mr.  Wright  as  gauger  during  the  period  specified  amount  to 
about  $10,000  per  annum,  a  sum  greatly  in  excess  of  $2,000." 

The  Auditor  stated  the  following  reasons  for  his  rejection  of 
the  claim: 

''Sections  2741  and  2742  of  the  Revised  Statutes  fixed  the 
compensation  of  a  gauger  at  the  port  of  Boston,  Mass.,  at 
$2,000  per  annum,  but  tne  compensation  under  said  sections 
was  based  upon  the  amount  earned  in  fees,  and  as  these  fees 
were  abolished  by  section  22,  act  of  June  10,  1890,  by  impli- 
cation sections  2741  and  2742  were  repealed  by  the  same  act, 
which  left  the  compensation  to  be  paid  to  gaugers  at  the  ports 
of  Boston  and  New  York  to  be  determined  and  fixed  by  the 
Secretary  of  the  Treasury. 

"It  also  appears  that  "the  claimant  accepted  the  appoint- 
ment at  the  lower  compensation,  and  pavments  were  made  to, 
received,  and  rec^iptea  for  by  him  at  the  rate  of  $1,600  per 
annum  in  full  for  his  services  for  the  time  covered  by  nis 
claim  without  protest  on  his  part." 

Section  22  of  the  act  of  June  10,  1890  (26  Stat.,  140),  con- 
tains the  following  pro\nsibns: 

"That  all  fees  exacted  and  oaths  administered  by  officers  of 
the  customs,  except  as  provided  in  this  act,  under  or  by  virtue 
of  existing  laws  of  the  United  States,  upon  the  entry  of 
iniDorted  goods  and  the  passage  thereof  through  the  customs, 
ana  also  upon  all  entries  of  domestic  goods,  wares,  and  mer- 
chandise for  exportation,  be,  and  tne  same  are  hereby, 
abolished." 
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To  ascertain  the  effect  of  this  provision  upon  the  fees  of 
gaugers  at  Boston,  exacted  under  or  by  virtue  of  then  exist- 
ing laws,  it  is  necessary  to  inquire  what  fees  of  gaugers  at 
Boston  were  so  authorized. 

The  act  of  March  2,  1799  (1  Stat.,  707),  provided  certain 
specified  fees  for  gaugers  at  the  port  of  Boston.  The  act  of 
April  26,  1816  (3  Stat.,  306),  authorized  an  increase  of  those 
fees  amounting  to  50  per  cent. 

The  act  of  July  30,  1846  (9  Stat.,  43),  contained  the  follow- 
ing provision: 

"In  all  cases  in  which  the  invoice  or  entry  does  not  contain 
the  weight,  or  quantit}^  or  measure  of  merchandise,  now 
weighed,  or  measured,  or  gauged,  the  same  shall  be  weighed, 
gauged,  or  measured  at  the  expense  of  the  owner,  agent,  or 
consignee." 

This  provision  was  carried  into  the  Revised  Statutes  as  sec- 
tion 2920,  but  the  provisions,  supra^  for  fees  for  gaugers  do 
not  appear  to  have  been  carried  into  the  revision.  It  also 
appears  that  this  provision  in  the  act  of  July  30,  1846,  mpra^ 
constituted,  after  the  passage  of  that  act,  the  only  authority 
for  exacting  costs,  fees,  or  expenses  for  gauging  imported 
merchandise.  {Tfve  Manhattan  Gas-Light  Co.  v.  Mwxvyell^  2 
Blatch.,  405,  410.) 

Section  3023  of  the  Revised  Statutes  provides  for  collecting 
10  cents  per  cask  upon  gaugeable  merchandise  exported  or 
withdrawn  from  bonded  warehouses  for  export.  These  col- 
lections have  been  construed  to  be  fees.  ( United  States  v. 
Jahn^  65  Fed.  Rep.,  792,  794.)  This  provision  is  taken  from 
section  3  of  the  act  of  March  2,  1867  (14  Stat,  470):  and  the 
provision  in  section  2741,  Revised  Statute^,  fixing  the  com- 
pensation of  gaugers  at  New  York  is  taken  from  section  4  of 
the  same  act.  The  provision  of  section  2742,  fixing  the  com- 
pensation of  gaugers  at  Boston,  is  taken  from  a  later  act. 

The  provision  in  section  3023  appears  to  have  been  the  only 
provision  for  fees  of  gaugers  remaining  in  force  at  the  date 
of  approval  of  the  act  of  June  10,  1890,  siq}j'a^  and  it  was  re- 
pealed by  the  provision,  Hiqyra^  in  that  act.  ( United  Statei^v. 
Jahn^  ii}fpra,) 

But  the  provision  in  that  act  abolishing  such  fees  was  modi- 
fied by  the  following  proviso: 

'^Providt'd^  That  where  such  fees,  under  existing  laws,  con- 
stitute, in  whole  or  in  pait,  the  compensation  of  any  officer, 
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such  officer  shall  receive,  from  and  after  the  passage  of  this 
act,  a  fixed  sum  for  each  year  egual  to  the  amount  which  he 
would  have  been  entitled  to  receive  as  fees  for  such  services 
during  said  year." 

It  is  to  be  observed  that  by  the  terms  of  this  provision  it 
applies  only  to  fees  which  '^  constitute,  in  whole  or  in  part, 
the  compensation  of  any  officer."  It  is  also  to  be  observed 
that  sections  2Y41  and  2742,  Revised  Statutes,  provide  that 
gangers  at  the  port  of  Boston  shall  receive  a  salar}''  of  $2,000 
a  year  each,  but  that  the  amount  of  their  compensation  shall 
not  exceed  the  amount  of  fees  earned  by  them  in  any  fiscal 
year.  Strictly  interpreted,  therefore,  the  salary  provided  for 
by  these  sections  is  not  constituted  of  fees  in  the  sense  of 
being  '*made  up"  of  such  fees,  the  provision  therein  relating 
to  fees  earned  b}'  them  operating  merel}'  as  a  limitation  upon 
the  aniount  of  salary  to  which  they  shall  be  entitled  in  any 
particular  fiscal  3'ear.  But  I  think  a  construction  of  the  sav- 
ing clause,  supra,  in  the  provision  in  the  act  of  June  10, 1890, 
which  abolished  such  fees,  which  would  limit  its  application 
to  compensation  made  up  of  such  fees  only,  would  be  too 
literal  and  would  defeat  its  purpose.  I  think  the  intention  of 
this  saving  clause  was  to  except  from  the  operation  of  the 
provision  abolishing  such  fees  the  compensation  of  officers 
which  would  otherwise  be  affected  thereby.  The  word  ^'con- 
.stitute"  is  also  used  in  the  sense  of  ''fix,"  and  I  think  it 
should  l)e  given  this  meaning  in  this  instance. 

It  appears  by  a  statement  submitted  by  the  collector  of 
customs  at  the  port  of  Boston,  under  date  of  December  6, 
19(>1,  in  response  to  a  request  of  this  office,  that  the  fees 
earned  by  Mr.  Wright  for  ganging  at  that  port  gaugeable 
merchandise  exported  or  withdrawn  from  warehouse  for  ex- 
port under  section  3023,  Revised  Statutes,  were  as  follows: 

Jan.  7, 18a5,  to  June  30, 1895,  10,100  casks,  at  10  cents  per  cask.  .$1, 010. 00 
Julvl,  1895,  to  June  30, 1896,  21,192  casks,  at  10  cents  per  cask. .  2, 119. 20 
July  1, 1896,  to  June  30,  1897,  30,466  casks,  at  10  cents  per  cask. .  3, 046. 60 
July  1, 1898,  to  Jan.     9, 1898,  16,396  casks,  at  10  cents  per  cask. .  1, 639. 60 

Total 78,154  casks 7,815.40 

The  amount  therein  shown  to  have  been  earned  during  each 
fiscal  year  and  fraction  thereof  during  the  period  for  which 
Mr.  Wright  claims  compensation  exceeded  the  rate  of  $2,000 
per  year,  and  unless  the  action  of  the  Secretary  of  the  Treas- 
ury in  fixing  his  compensation  at  a  less  rate  was  authorized 
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by  law,  or  unless  the  acceptance  by  Mr.  Wright  of  an  ap- 
pointment at  a  lesser  rate  and  his  receipting  therefor  in  full 
preclude  him  from  subsequently  claiming  the  rate  fixed  by 
the  statute,  it  must  be  conceded  that  he  is  entitled  to  the 
amount  claimed  by  him. 

In  4  Comp.  Dec,  601,  it  was  held  that  the  compensation  of 
an  office  is  a  statutory  grant,  and  that  the  right  thereto  is  in- 
cident to  the  legal  title  to  the  office.  In  United  States  v.  Wil- 
llainscm  (23  Wall.,  411,  416),  the  Supreme  Court  said: 

''It  is  not  in  the  power  of  the  executive  department,  or  any 
branch  of  it,  to  reduce  the  pay  of  an  officer  of  the  Army.  The 
regulation  of  the  compensation  of  the  officers  of  the  Army 
belongs  to  the  legislative  department  of  the  Government."" 

This  is  equally  true  in  respect  to  civil  officers  of  the  Gov- 
ernment, and  where  Congress  provides  a  fixed  compensation 
for  an  office  it  is  a  statutory  grant  of  the  amount  so  fixed,  and 
executive  officers  are  not  authorized  to  increase  or  diminish 
the  amount  so  fixed. 

In  Adams  v.  United  States  (20  Ct.  CI.,  115,  117),  the  court 
said  : 

'^  The  law  creates  the  office,  prescribes  its  duties,  and  fixes 
the  compensation.  The  selection  of  the  officer  is  left  to  the 
collector  and  Secretary.  The  appointing  power  has  no  con- 
trol, beyond  the  limits  of  the  statute,  over  the  compensation, 
either  to  increase  or  diminish  it." 

The  facts  in  that  case  were  as  follow.s:  Section  2733  of  the 
Revised  Statutes  fixed  the  compensation  of  inspectors  of  cus- 
toms at  $3  per  day  for  every  day  actually  empIo3'ed.  The 
claimant  therein  was  appointed  by  the  Secretary  of  the  Treas- 
ury at  $2.50  per  day.  Monthly  vouchers  specifying  the 
number  of  days  he  was  employed  during  the  month  and  the 
amount  of  compensation  to  which  he  was  entitled  therefor  at 
the  rate  of  $2. 50  per  day  were  prepared  with  a  receipt  "in  full 
for  compensation  for  the  period  above  stated,"  and  were 
signed  by  the  claimant.  In  respect  to  this  receipt  the  court 
said : 

"  We  do  not  think  he  thereby  relinquished  his  right  to 
claim  the  further  compensation  allowed  bv  law.  If  the 
appointing  officer  has  no  power  to  change  the  compensation 
of  an  inspector,  certainly  the  paying  officer  has  not.  He  had 
no  right  to  exact  such  a  receipt,  anathe  claimant  lost  nothing 
by  signing  it." 
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In  view  of  these  decisions  I  am  of  opinion  that  the  claim- 
ant is  entitled  to  the  full  amount  of  the  compensation  pro- 
vided by  law  for  the  office  of  gauger  at  the  port  of  Boston  for 
the  period  specified,  less  the  amount  which  he  has  already 
received  therefor. 


EXTRA  PAY  OF  AN  OFFICER  DISCHARGED  UPON 
THE  REPORT  OF  A  MILITARY  BOARD. 

An  officer  of  the  Volunteer  Army  who  was  discharged  on  the  report  of  a 
military  board  organized  under  the  act  of  April  22, 1898,  "to  examine 
into  the  capacity,  qualifications,  conduct,  and  efficiency  of  any  com- 
missioned officer,"  was  not  discharged  for  the  reason  that  his  service 
was  "no  longer  required,"  within  the  meaning  of  those  words  in  the 
act  of  May  26,  1900,  and  he  is  not  entitled  to  the  extra  pay  under  the 
acts  of  January  12,  1889,  and  May  26,  1900. 

(Df'cision  hy  Assistant  Comj>t7'oller  MUchelU  Decern  her  10^  1901, ) 

The  Auditor  for  the  War  Department  submits  the  follow- 
hig  decision  for  approval,  disapproval,  or  modification  under 
section  8  of  the  act  of  July  31,  1894  (28  Stat.,  208): 

''In  the  exahiination  of  the  claim  of  William  F.  McGrath, 
lately  the  first  lieutenant  of  Company  B  of  the  First  Montana 
Volunteer  Infantry,  the  question  arises  as  to  the  officer's  right 
to  receive  extiti  pay  under  the  provisions  of  the  act  of  May 
26,  1900  (31  Stat.,  217),  relating  to  extra  pay  to  certain  offi- 
cers and  enlisted  men  of  the  Army  who  served  in  the  war  with 
Spain. 

**  Military  records  show  that  the  claimant  was  enrolled  April 
28,  1898,  at  Butte,  Mont. ;  was  mustered  into  service  as  the 
first  lieutenant  of  Company  B  of  the  First  Montana  Volunteer 
Infantry  May  6,  1898,  at  Helena,  Mont.,  and  discharged  as  a 
first  lieutenant  January  6,  1899,  at  Manila,  P.  I.,  per  Special 
Orders,  No.  6,  Headquarters  Department  of  the  racitic  and 
Eighth  Army  Corps,  Manila,  P.  I.,  1899,  pursuant  to  tele- 
graphic instructions,  Adjutant-General's  Office,  of  January  3, 
1899,  confirmed  by  paragraph  15  of  Special  Orders,  No.  1, 
Adjutant-General's  Office,  Januarv  3,  1899. 

'*Said  paragraph  shows  that  the  claimant  was,  under  the 
provisions  of  section  14  of  the  act  of  April  22,  1898  (30  Stat, 
363),  and,  upon  the  adverse  report  of  a  military  board  appointed 
in  eonformitv  therewith,  discnarged,  by  direction  of  tne  Presi- 
dent, from  the  service  of  the  United  States  by  the  Secretary 
of  War,  as  of  January  3,  1899,  with  one  month's  pay  ancl 
allowances. 
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"On  May  9,  1901,  the  claimant  made  application  to  this 
office  for  tlie  allowance  and  payment  of  certain  .specified 
arrears  of  pay  and  allowances,  including  'two  months  '  extra 
■  pay,  having  served  without  the  boundaries  of  the  L  nited 
states,  as  provided  under  existing  acts  of  Congress  and  rul- 
ings of  the  Department. 

^•Among  other  things,  the  act  of  May  26,  1900  (31  Stat, 
217),  extends  the  provisions  of  the  act  of  January  12,  1899 
(30  Stat.,  784),  granting  extra  pay  to  officers  and  enlisted  men 
of  the  United  States  Volunteers  to  all  'officers  and  enlisted 
men  of  volunteer  organizations  who  have  served  honestly  and 
faithfully  in  the  Volunteer  Army  of  the  United  States  during 
the  war  with  Spain  and  have  been  honorably  discharged  with- 
out furlough,  or  b}^  reason  of  their  service  being  no  longer 
required,  or  at  any  time  by  reason  of  wounds  received,  or 
disability  contracted  in  the  service  and  in  the  line  of  duty, 
and  who  have  not  received  the  extra  pay  granted  in  said  act 
or  in  subsequent  acts  of  Congress  supplemental  thereto.' 

'*  If  the  aforesaid  officer  is  entitled  to  receive  two  months' 
extra  pay  under  the  act  of  May  26,  1900,  in  addition  to  the 
one  month's  extra  or  additional  pay  and  allowances  under  sec- 
tion 14  of  the  act  of  April  22,  1898,  it  must  be  under  one  of 
the  foregoing  clauses  of  the  act  of  May  26,  1900; 

"'Instructions  for  the  muster  out  of  the  service  of  United 
States  Volunteers  were  not  issued  until  August  20,  189S,  eight 
davs  after  the  signing  of  the  protocol,  when  Ihey  were  pub- 
lished in  General  Orders,  No.  124,  Adjutant-GeneraKs  Office, 
1898. 

'"Additional  instructions,  amendatorj-  of  those  contained  in 
said  order,  were  issued  on  August  29,  1898,  and  published 
in  General  Orders,  No.  130,  Adjutant-Generars  Office,  1S98,  in 
which  waiting  orders  and  furloughs,  prior  to  muster  out,  were 
granted  to  officers  and  enlisted  men  of  volunteer  organi- 
zations. 

"'The  sole  object  of  the  act  of  January  12,  1899  (30  Stat., 
784),  was  to  place  all  officers  and  enlistecl  men  belonging  to 
volunteer  organizations  mustered  out  of  the  service  after  said 
date  who  had  served  honestly  and  faithfully  upon  the  same 
footing,  as  to  pay,  as  the  officers  and  enlisted  men  belonging 
to  suc*h  organizations  were  who  had  been  gmnted  leaves  or 
absence  and  furloughs  prior  to  muster  out  of  service  by  (Gen- 
eral Orders,  No.  130,  Adjutant-Generars  Office,  issued  August 
29, 1898.  Extra  pay  was  given,  in  lieu  of  leaves  of  absence  and 
furloughs,  to  the  same  class  of  officers  and  enlisted  men,  and 
under  the  same  conditions,  as  that  which  leaves  of  absence 
and  furloughs  had  been  given  after  the  suspension  of  hostili- 
ties and  the  virtual  close  of  the  war  while  awaiting  muster  out 
of  the  service. 
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'•The  act  of  Maj-  26,  1900,  extended  the  act  of  January  12, 
l^i^y,  to  certain  classes  of  officers  and  enlisted  men  who  had 
l)elonged  to  volunteer  organizations. 

•'One  of  those  classes  is  that  of  officers  and  enlisted  men 
of  volunteer  or^nizations  who  have  served  honestlv  and 
faithf  uUj'^  in  the  Volunteer  Army  of  the  United  States  during 
the  war  with  Spain  and  have  been  honombly  discharged  with- 
out furlough,  or  by  reason  of  their  services  being  no  longer 
required,  and  who  have  not  received  the  extra  pay  g-ranted  in 
the  act  of  January  12, 1899,  or  in  subsequent  acts  ot  Congress 
supplemental  thereto. 

•'It  does  not  appear  that  the  officer  had  been  gi-antod  fur- 
lough of  any  kind. 

"The  Chief  of  the  Record  and  Pension  Office  reported, 
November  4,  1901,  that  it  is  held  by  the  War  Department 
that  the  service  of  William  F.  McGrath  as  first  lieutenant. 
First  Montana  Infantrv  Volunteers,  war  with  Spain,  was 
honest  and  faithful.  lie  reported,  November  13,  1901,  that 
he,  McGrath,  was  honorably  discharged  from  said  organi- 
zation. He  also  reported  at  said  date  that  the  report  or  the 
military  board  herein  referred  to  affords  no  information  rela- 
tive to  any  other  question  of  fact  in  the  military  history  of 
the  claimant  that  has  any  bearing  on  the  provisions  in  the  act 
of  May  26,  1900,  granting  extra  paj'  to  certain  officers  and 
enlisted  men  of  the  Volunteer  Army  who  served  in  the  war 
with  Spain,  and  that  in  view  of  this  statement  it  ls  not  con- 
sidered necessary  or  advisable  to  furnish  a  copy  of  the  report 
of  the  militarj'  board  which  made  the  adverse  report  in  his 
ca.se  called  for  in  the  letter  of  this  office  dated  August  2S, 
VM>1.  This  is  not  an  explicit  statement  that  the  claimant  was 
not  discharged  for  wounds  received  or  for  disability  contracted 
in  the  service  and  in  the  line  of  duty  or  hy  reason  of  the  fact 
that  his  services  were  no  longer  required  within  the  meaning 
of  said  act. 

"But  the  War  Department  has  apparently  decided  these 
questions  as  questions  of  fact  peculiarly  within  its  knowledge 
and  jurisdiction. 

••  It  is  therefore  assumed  in  this  decision  that  the  claimant 
wa.s  not  discharged  for  wounds  received  or  for  disability  con- 
tracted in  the  sen'ice  and  in  the  line  of  duty.  This  is  prob- 
ably a  safe  assumption  in  view  of  the  facts  and  circumstances 
of  this  case.  • 

"•  It  is  not  alleged  bv  the  claimant  that  he  was  discharged  by 
ivason  of  wounds  received  or  disability  contracted  in  the  serv- 
ice and  in  the  line  of  duty.  Nor  does  it  appear  in  the  evidence 
on  file  in  the  case  that  he  was  discharged  for  either  of  said 
reasons.  The  reason  given  in  the  special  order  confirming  his 
discharge  is  of  an  entirely  different  character. 
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'"The  claimant  can  not  therefore  be  allowed  and  paid  two 
months'  extra  pay  on  the  ground  that  he  received  wounds  or 
contracted  disability  in  the  service  and  in  the  line  of  dut}'. 

"  The  service  of  the  claimant  in  the  Volunteer  Army  during 
the  war  with  Spain  being  honest  and  faithful  in  the  judgment 
of  the  War  Department,  the  claimant  can  not  be  denied  two 
months'  extra  pay  on  the  ground  that  he  did  not  serve  hon- 
estly and  faithtufly,  if  he  is  otherwise  entitled  thereto. 

'•  It  now  remains  to  determine  whether  or  not  the  claimant 
was  honorably  discharged  by  reason  of  his  services  being  no 
longer  required. 

••  It  appears  from  Special  Orders,  No.  1,  Adjutant-General's 
Office,  dated  January  3, 1899,  that  he  was  discharged  from  the 
service  of  the  Unitecl  States  by  the  Secretary  of  War  JanuaiT 
3,  1899,  by  direction  of  the  President,  upon  the  adverse  report 
of  a  military  board  appointed  in  conformity  with  section  14 
of  the  act  of  Congre?»s  approved  April  22,  1898,  to  examine 
into  his  capacity,  qualifications,  conauct,  and  efficiency. 

''The  First  kegiment  of  Montana  Infantry,  to  which  the 
claimant  belonged,  did  not  receive  orders  to  be  mustered  out 
until  some  time  between  June  15  and  22,  1899,  and  was  not 
mustered  out  until  October  17,  1899. 

*'It  must,  therefore,  be  assumed  that  military  services  from 
the  officers  and  enlisted  men  composing  this  regiment  were 
required  until  October  17, 1899,  ana  that  the  militory  sendees 
of  the  claimant  were  also  required  until  that  date,  but  that,  in 
the  judgment  of  the  military  board  appointed  in  his  case,  he 
was  incapable  or  not  qualified  to  render  the  services  required, 
and  for  that  reason  was  discharged  from  the  service,  and  not 
for  the  reason  that  the  military  services  which  he  had  agreed 
to  render  as  an  officer  were  no  longer  required. 

''I  can  not  conceive  that  Congress  intended,  in  providing 
extra  pay  for  officer  and  enlisted  men  of  volunteer  organiza- 
tions who  had  served  honestly  and  faithfully  in  the  Volunteer 
Army  of  the  United  States  during  the  war  with  Spain  and 
been  honorably  discharged  therefrom  by  reason  of  their 
services  being*^  no  longer  required,  whether  with  or  without 
furlough  or  leave  of  absence,  that  officers  who  had  been 
found  aeficient  as  to  capacity,  qualifications,  conduct,  or  effi- 
ciency by  a  military  board  appointed  as  provided  by  law  to 
examine  into  such  matters  in  particular  cases,  and  had  in  con- 
sequence of  such  finding  been  discharged  from  the  service 
with  one  month's  pay  and  allowances,  should  be  given  one  or 
two  months'  extra  pay  in  addition  thereto. 

''It  is  my  opinion  that  the  phrase  'by  reason  of  their  serv- 
ices being  no  longer  required  is  used  in  the  act  of  May  2t>, 
1900,  in  a  special  and  not  in  a  general  sense.  That  it  has  in 
said  act  a  special  and  not  a  general  meaning  is  evident  from 
the  fact  that  its  general  meaning  is  sufficiently  comprehensive 
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to  include  officers  and  enlisted  men  who  received  wounds  and 
contracted  disability  in  the  service  and  in  the  line  of  duty,  and 
that  Congress,  not  using  the  phrase  in  its  general  meaning, 
but  with  a  special  meaning,  was  necessarily  obliged  to  make 
specific  provision  for  officers  and  enlisted  men  whose  services 
were  no  longer  required  by  reason  of  wounds  received  and 
disability  contracted  in  the  service  and  in  the  line  of  duty. 
Had  the  phrase  been  used  in  its  general  sense,  and  not  in  a 
special  sense,  Congress  would  scarcely  have  added  a  provision 
in  specific  terms  immediately  after  a  provision  fully  covering 
it  in  general  terms. 

*'In  view  of  the  foregoing  facts  and  considerations  1  am  of 
the  opinion,  and  so  decide,  that  the  claimant  was  not  discharged 
from  the  military  service  by  reason  of  his  services  being  no 
longer  required  within  the  meaning  of  the  act  of  May  26, 1900, 
but  by  reason  of  an  adverse  report  of  a  military  board  ap- 
pointed in  conformity  with  law  to  examine  into  his  capacity, 
qualifications,  conduct,  and  efficienc}^  showing  that  he  had 
been  found  deficient  in  one  or  more  of  these  respects,  and 
therefore  not  capable  of  rendering  the  services  required  of 
him  as  an  officer  and  which  he  had  agreed  to  render. 

*•'!  am  also  of  the  opinion,  and  so  decide,  that  the  claimant 
was  not  mustered  out  and  discharged  with  the  organization  to 
which  he  belonged  and  that  he  is  not  entitled  to  receive  extra 
pay  under  the  act  of  January  12,  1899,  or  under  any  act 
amendatory  thereof  or  supplemental  thereto." 

The  conclusions  of  the  Auditor  appear  to  be  correct,  and 
his  decision  is  affirmed. 


FEES  OF  CLERKS  OF  COURTS. 

A  clerk  of  a  court  is  not  entitled  to  fees  for  filing  a  cost  bill  in  a  case  prior 
to  the  final  disposition  of  the  case  and  the  entry  of  judgment  therein. 

For  making  coart  calendars  in  sets  of  three  for  the  use  of  the  judge,  the 
district  attorney,  and  the  clerk  of  court,  the  clerk  is  entitled  to 
folio  fees  for  making  a  record  for  the  calendar  first  made  of  each  set, 
and  to  folio  fees  for  making  a  copy  for  each  of  the  other  two;  and  in 
ascertaining  the  number  of  folios  in  each  calendar  it  must  be  r^arded 
as  a  continuous  record. 

Where  an  item  chai^d  in  an  account  is  approved  by  the  court  for  a  less 
sum  than  that  provided  by  the  statute  for  the  service,  the  accounting 
officers  are  not  authorized  to  allow  the  full  amount,  except  in  a  case 
of  clear  clerical  error. 

(Decision  hy  Comptroller  Traceicdl^  December  11^  1901.) 

The  Attorney-General,  by  letter  filed  November  7,  1901, 
requests  the  revision  of  the  account  of  Henrj^  C.  Cowles,  clerk 
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of  the  United  State.s  district  court  for  the  western  district  of 
North  Carolina,  at  Statesville  and  Charlotte,  for  the  quarter 
ending  June  30, 1901,  settled  by  the  Auditor  for  the  State 
and  other  Departments,  certificate  dated  October  10,  1901, 
with  special  reference  to  two  items  deducted  by  him  upon 
the  administrative  examination  of  the  Charlotte  account,  and 
which  were  allowed  by  the  Auditor. 

The  objections  of  the  Attorney-General  to  these  allowances 
are  indicated  in  his  said  request  and  will  be  considered  in 
their  order. 

First.  "Filing  cost  bills  prior  to  the  determination  of 
causes.  (Deducted  as  unnecessary',  not  required  by  rule  of 
court,  and  without  authority  of  law.  See  section  983.  Revised 
Statutes,  United  States. )  • ' 

This  question  was  before  this  office  on  appeal  filed  January 
7,  1896,  by  Samuel  L.  Trogdon,  clerk  of  said  district  court  at 
Greensboro,  from  the  Auditor's  disallowance  of  charges  for 
"filing  bills  of  costs  in  cases  not  disposed  of,"  and  the  late 
Comptroller  allowed  them  because  they  were  filed  ''under 
established  practice  of  court." 

These  fees  were  claimed  by  Mr.  Trogdon  under  section  988, 
supra^  as  well  as  under  the  established  practice,  and  Mr. 
Cowles  defends  his  right  to  the  fees  now  under  consideration 
upon  practically  the  same  grounds. 

The  section  cited  provides  that  ''the  bill  of  fees  of  the 
clerk,  mai-shal,"  etc.,  "and  the  amount  paid  printers,  wit- 
nesses,''  etc.,  in  all  cases  where  costs  are  recoverable  by  the 
prevailing  party  shall  be  taxed  by  the  judge  or  clerk  and 
included  in  and  form  a  part  of  the  judgment  or  decree  against 
the  losing  party,  and  that  "such  taxed  bills'-  shall  be  filed 
with  the  papers  taxed  in  the  case. 

It  is  not  verv  clear  whether  this  provision  as  to  the  filing 
relates  to  the  bill  of  costs  as  taxed  by  the  judge  or  clerk  or  to 
the  bills  of  fees  and  expenses  rendered  to  the  judge  or  clerk 
for  taxation,  and  while  the  expression  "such  taxed  bills ^' 
might  be  said  to  indicate  the  latter,  yet  in  my  opinion  it  refers 
only  to  the  final  taxation  as  made  by  the  judge  or  clerk. 

It  is  very  doubtful  whether  this  section  has  any  application 
whatever  to  fees  paid  by  the  United  States,  for  it  is  well  set- 
tled that  costs  can  not  be  taxed  and  become  a  part  of  the  judg- 
ment against  the  United  States  unless  there  be  an  affirmative 
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Statute  providing  therefor,  and  even  in  that  case  the  filing 
would  have  to  await  the  taxation. 

I  do  not  think  that  what  is  here  alleged,  and  what  my  pred- 
pcesjior  found  to  be,  is  such  an  established  practice  of  the 
«x)urt  as  to  force  a  continuance  of  the  allowance  of  fees  for 
the  services  indicated,  for  the  reason  that  the  filing  of  these 
memoranda  of  fees,  etc.,  is  not  only  not  authorized  by  law, 
bat  is  absolutely  unnecessary  and  involves  a  burden  which 
neither  the  United  States  nor  any  other  litigant  should  be 
forced  to  bear. 

The  Auditor's  allowance  of  this  item  is  overruled,  and  it 
will  be  recharged  on  this  revision. 

Second.  "  Charges  for  making  court  calendars  are  approved 
as  continuous  entries,  and  two  of  each  set  of  three  as  copies 
of  the  one  first  made." 

There  were  two  sets  made  (one  of  each  set  for  the  use  of  the 
judge,  district  attorney,  and  clerk,  respectively),  one  in  libel 
cases,  charged  at  6  folios  each  and  aggregating  18  folios,  and 
the  other  in  criminal  and  scire  fcudas  cases,  charged  at  68  folios 
and  aggi'egating  204  folios,  all  of  which  are  charged  at  15 
cents  a  folio,  under  pai^agraph  8,' section  828,  Revised  Statutes. 

In  the  Statesville  account  there  are  like  charges  aggregat- 
ing 72  folios  in  libel  cases  and  327  folios  in  criminal  and  sch^e 
facias  cases. 

The  folios  charged  were  computed  by  cases,  charging  one 
folio  for  each  case  on  each  calendar,  but  by  the  clerk's  reply 
to  the  Attorney-General's  request  for  information  it  is  seen 
that  by  actual  count  as  a  continuous  whole  these  calendars, 
aggregating  each  set,  contain  the  following  number  of  folios: 

At  Charlotte,  libel  cases,  12  folios,  criminal,  etc.,  129  folios; 
at  Statesville,  libel  cases,  48  folios,  and  criminal,  etc.,  204 
folios,  the  total  or  grand  aggregate  charged  being  621  folios, 
while  the  actual  number  is  393,  a  difference  of  228  folios,  which 
is  an  overcharge  to  that  extent  if  the  Attorney -General's  con- 
tention be  correct. 

This  que^stion  arose  in  one  of  its  aspects  in  Twgdaii's  case 
(TConip.  Dec,  671),  but  the  specific  questions  now  raised  were 
not  considered  or  decided.  In  that  case  the  Auditor  had  dis- 
allowed all  charges  claimed  as  folio  fees  for  making  like  cal- 
endars, and  the  sole  question  before  me  was  whether  the  clerk 
vaa  entitled  to  folio  fees  under  said  paragraph  8  of  section 
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828,  Revised  Statutes,  or  whether  the  services  performed  were 
covered  by  docket  fees  provided  by  other  paragraphs  of  said 
section  828. 

I  held  that  they  were  not  covered  by  docket  fees,  and 
assuming  the  number  of  folios  for  which  folio  fees  were 
charged  had  been  properly  computed,  I  allowed  them  as  they 
were  charged.  It  was  stoutly  contended  that  the  services 
were  covered  bj'  docket  fees,  and  that  being  the  only  question 
raised,  was  the  only  question  decided  in  that  case. 

It  will  be  observed  that  the  Attorney-General's  objection  is 
twofold.  He  contends,  first,  that  the  whole  calendar  should  be 
taken  as  one  continuous  entr}'^  or  record,  and  that  the  folio 
charges  for  making  it  be  computed  on  that  basis,  and,  second, 
that  two  of  each  set  of  three  are  copies,  and  that  for  these  the 
clerk  is  entitled  only  to  the  fee  of  10  cents  a  folio  provided 
by  paragraph  9  of  the  section  cited. 

For  convenience  I  will  consider  the  second  contention  first. 

Paragraph  9,  %upra^  reads  as  follows: 

''  For  a  copy  of  any  entry  or  record,  or  of  any  paper  on  file, 
for  each  folio,  10  cents." 

This  is  largeh',  if  not  entirely,  a  question  of  fact,  and  if  the 
two  last  made  are  copies  of  or  were  taken  from  the  first,  I 
think  they  come  fairly  within  the  term  '^ copies''  as  used  in 
the  statutes;  but  if  they  differ  in  any  essential  particular  and 
the  last  two  are  not  substantial  copies  of  the  first,  the  rule 
might  perhaps  be  different.  I  am  free  to  say,  however,  that 
I  can  see  no  good  reason  why  they  should  be  different,  nor 
why  the  last  two  of  each  set  of  three  should  not  be  copied  from 
the  first;  and  if  there  be  no  such  good  reason,  the  fee  for 
*'copy"  onh'  should  be  allowed,  because  if  copies  are  suflB- 
cient  originals  are  unnecessary. 

In  order  to  satisfy  myself  upon  this  ix)int  I  requested  Mr. 
Cowles  to  send  me  copies  of  the  same  page  in  each  calendar  of 
one  set.  In  reply  thereto  he  transmitted  copies  of  one  page 
from  those  made  for  the  judge  and  himself,  and  in  his  letter 
of  transmission  says  the  calendar  for  the  district  attorney  is 
the  same.  He  contends  that  as  these  calendars  were  made 
under  order  of  court  for  different  officers  "  each  one  is  a  rec- 
ord, and  none  of  them  copies,  no  matter  if  the  contents  are 
the  same." 

I  am  unable  to  agree  with  this  contention.     Upon  examina- 
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tion  of  the  copies  submitted  I  find  that  one  is  a  substantial 
copy  of  the  other,  and  upon  this  fact  I  hold  that  two  of  each 
set  of  three  calendars  are  copies  of  the  one  first  made,  and  that 
for  making  them  the  clerk  is  entitled  to  but  10  cents  a  folio. 

This  brings  me  to  the  consideration  of  the  more  diflBcult 
question,  whether  these  calendars  should,  for  the  purpose  of 
computing  the  number  of  folios  contained  therein,  be  treated 
as  a  continuous  whole,  or  whether  each  case  is  to  be  taken 
separately  as  the  basis  for  such  computation.  In  other  words, 
is  each  of  these  calendars  a  "continuous  entry  or  record"  or  is 
it  a  record  made  up  of  entries  in  several  cases,  each  constitut- 
ing a  separate  and  independent  entry  or  record? 

The  question  of  continuous  entries,  as  thej'^  relate  to  entries 
on  the  journal  or  minutes  of  the  court,  has  been  before  the 
accounting  officers  many  times  and  in  various  phases,  but  it 
has  never  been  before  them  in  the  character  now  presented. 

In  Cowlea  case  (SComp.  Dec,  120)  it  is  held,  quoting  from 
the  syllabus,  that: — 

"•  Under  section  828,  Revised  Statutes,  a  clerk  of  court  is 
entitled  to  a  fee  of  15  cents  for  each  separate  entry  of  one 
folio  or  less,  where  made  under  a  separate  caption,  but  where 
several  entries  are  made  under  the  same  caption  they  can  not 
be  considered  as  separate  entries,  but  must  be  treated  as  one 
continuous  entry." 

This,  however,  as  before  intimated,  applies  to  record  entries 
on  the  journal  or  minutes  of  the  eouil,  and  is  therefore  not 
directly  applicable  here,  unless  it  be  said  that  the  statement 
at  the  head  of  the  calendar  is  a  "  caption  "  within  the  meaning 
of  the  decision  cited,  but  whether  it  is  or  not  is  not  material 
to  the  issue  now  under  consideration. 

There  is  a  material  difference  in  the  legal  computation  of 
"folios"  for  entering  or  recording  proceedings  on  the  journal 
or  minutes,  and  for  entering  or  recording  the  same  proceed- 
ings in  another  form,  the  ''Final  record,"  for  instance. 

In  United  States  v.  K^lrtz  (164  U.  S.,  49),  it  was  held  that 
the  clei'k,  for  making  a  final  record,  is  not  entitled,  in  com- 
puting folios,  to  treat  each  document,  judgment,  etc.,  as  a 
separate  instrument,  but  should  count  the  folios  of  the  record 
as  one  instrument  continuoush^  from  beginning  to  end.  On 
pages  50  and  51  the  court  said: 

'"  By  his  method  of  computation  the  clerk  charges  for  each 
entry^  many  of  which  are  less  than  a  dozen  words  in  length. 
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as  100  words.  This  may  be  proper  where  the  cnarge  is  made 
under  the  first  clause  of  the  paragraph  (8)  'for  entering  any 
return,  rule,  order,'  etc.,  upon  the  journal  of  the  court,  but 
the  evident  intent  of  the  statute  is  that  for  the  purpose  of 
making  up  the  record  as  a  history  of  the  case  the  entire  rec- 
ord shall  be  taken  as  one  instrument." 

From  this  it  is  evident  that  in  order  to  entitle  the  clerk  to 
charge  fees  for  each  case  entered  upon  these  calendars,  the 
services  must  fall  under  the  first  clause  of  the  paragraph 
referred  to. 

That  paragraph  is  in  the  following  words: 

^'Tor  entering  any  return,  rule,  order,  continuance,  judg- 
ment, decree,  or  recognizance,  or  drawing  any  bond,  or 
making  any  record,  certificate,  return,  or  report,  for  each 
folio,  hfteen  cents." 

This  paragraph  may  be  divided  into  three  clauses  or  subdi- 
visions, the  first  of  which  provides  a  fee  of  15  cents  for  enter- 
I  tig  any  return,  etc. ;  the  second,  a  like  fee  for  drawing  any 
bond,  and  the  third,  a  like  fee  for  making  any  record,  etc. 

From  the  quotation  taken  from  the  decision  in  United  States 
V.  Kurtz^  supra^  it  would  seem  that  the  first  clause  relates  only 
to  entries  on  the  journal  or  minutes  of  the  court,  but  even  if 
this  be  not  true,  it  is  very  certain  that  the  sei-vices  performed 
in  making  these  calendars  are  not  among  those  enumerated  in 
said  first  clause,  nor  are  they  of  the  same  general  class  or  char- 
acter. Therefore  the  right  of  the  clerk  to  fees  for  this  serv- 
ice must  fall  under  and  be  determined  b}'  the  provisions  of 
the  second  or  third  clauses.  It  is  clear  that  it  does  not  fall 
under  the  second  clause.  It  is  allowable  onh'  under  the  third 
clause,  as  for  making  a  record,  certificate,  return,  or  report. 
For  while  it  may  be,  strictk  speaking,  neither  the  one  nor  the 
other,  yet  it  is  of  the  same  general  character,  and  bears  a  close 
analogy  to  them,  especially-  to  the  "record,''  it  being  in  fact  a 
record  or  report  of  cases  pending,  with  their  status,  for  the 
Use  of  the  officers  named. 

I  conclude,  therefore,  that  the  clerk  is  not  entitled,  in  com- 
puting folio  fees  for  making  these  calendars,  to  count  each 
case  as  a  separate  and  independent  entiy,  but  that  the  entire 
calendar  must  be  taken  as  one  record  and  the  folios  computed 
by  counting  it  from  the  beginning  to  the  end. 
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The  action  of  the  Auditor  is  modified,  and  the  account  will 
be  revised  in  accordance  with  this  opinion. 

This  disposes  of  all  the  questions  raised  by  the  Attorney- 
General's  request,  but  the  clerk  in  his  reply  to  that  request 
raises  a  question  which  demands  consideration. 

In  the  account  now  under  revision  there  are  fees  charged 
in  five  criminal  cases,  in  which  the  defendants,  after  having 
pleaded  not  guilty,  withdrew  that  plea  and  pleaded  guilty, 
and  in  which  the  Clerk  charged  docket  fees  of  $1.  These  iteiris 
were  duly  approved  by  the  court  as  charged.  Under  the 
Kurtz  case  supra^  the  clerk  is  entitled  to  the  docket  fee  of  $2 
in  each  of  these  cases,  and  he  asks,  if  not  too  late,  that  the  %1 
additional  be  allowed. 

In  Marvin^ 8  case  (6  Comp.  Dec,  382)  a  somewhat  similar 
request  was  considered,  the  essential  difference  being  that  in 
that  case  the  items  requested  to  be  allowed  had  never  been 
before  the  court  for  its  action,  and  therefore,  the  accounting 
officers,  under  the  mandatory  provisions  of  the  act  of  Febru- 
ary 22, 1875  (18  Stat.,  333),  were  without  jurisdiction  to  allow 
them. 

In  this  case  the  item  has  been  approved,  but  the  fee  ap- 
proved is  less  than  that  to  which  the  clerk  is  entitled.  If  this 
were  merely  a  clerical  error  I  think  it  might  possibly  be  cor- 
rected here,  provided  the  amount  involved  in  the  correction 
did  not  provoke  an  allowance  greater  than  the  aggregate 
amount  approved  by  the  court,  but  it  is  clearly  not  such  er- 
ror. I  think  the  clerk  is  entitled  to  the  docket  fee  of  $2  in 
each  of  these  cases,  yet  the  judge,  whose  duty  it  is  under  the 
law  to  pass  upon  the  item,  might  think  otherwise,  and  I  think 
it  the  better  practice  to  give  him  the  opportunity  to  perform 
that  duty. 

I  therefore  must  decline  to  allow  the  additional  $1  claimed, 
but  .suggest  the  rendition  of  a  supplemental  account  therefor. 

There  are  several  disallowances  by  the  Auditor  in  the  settle- 
ment of  the  account  to  which  the  clerk  objects,  but  they  are 
in  accord  with  the  rulings  and  decisions  of  this  office  and  are 
affirmed.  (See  Cowles  case  Sfivpra^  and  Van  Duza^s  case,  7 
Comp.  Dec,  272.) 

24941— Vol.  8 26 


Digitized  by  CjOOQ IC 


402  DECISIONS   OF   THE   COMPTROLLER. 

FEES  OF  CLERKS  OF  COURTS  FOR  MAKING 
EMOLUMENT  RETLTINS. 

A  clerk  of  a  court  is  not  entitled  to  compensation  for  making  the  semi- 
annual return  of  his  official  emoluments  required  by  section  833, 
Revised  Statutes. 

{Decision  hy  Comptroller  Tracewdl^  December  12^  1901.) 

The  Auditor  for  the  State  and  other  Departments,  in  the 
settlement,  per  certificate  dated  November  20,  1901,  of  the 
account  of  Robert  Bailey,  clerk  of  the  United  States  circuit 
court  for  the  district  of  Colorado,  made  the  following  dis- 
allowance: 

"  Charge  for  making  original  and  duplicate  report  of  emolu- 
ments disallowed.  The  law  provides  that  return  of  emolu- 
ments shall  be  made  in  form  prescribed  by  Attorney-General, 
and  does  not  provide  a  fee  for  the  service — ^14.10." 

The  clerk,  by  his  appeal  filed  the  4th  instant,  requests  the 
revision  of  said  account  and  settlement  and  the  allowance  of 
the  disallowed  item,  under  section  833,  Revised  Statutes, 
which  provides  that — 

''Every  district  attorney,  clerk  of  a  district  court,  clerk  of 
a  circuit  court,  and  marshal  shall,  on  the  first  days  of  Jan- 
uary and  July  in  each  vear,  or  within  thirt^^  days  thereafter, 
make  to  the  Attorney-Greneral,  in  such  form  as  he  may  pre- 
scribe, a  written  return  for  the  half  year  ending  on  said  days, 
respectively,  of  all  the  fees  and  emoluments  of  his  office,  of 
every  name  and  character,  and  of  the  necessary  expenses  of 
his  office,  including  necessary  clerk  hire,  together  with  the 
vouchers  for  the  payment  of  the  same,  for  such  last  half 
year." 

and  paragraph  8  of  section  828,  Revised  Statutes,  which  pro- 
vides fees  to  clerks  as  follows : 

"For  entering  any  return,  rule,  order,  continuance,  judg- 
ment, decree,  or  recognizance,  or  drawing  any  bond,  or 
making  any  record,  certificate,  or  report — for  each  folio,  fif- 
teen cents. 

The  reasons  for  the  return  required  by  section  833,  siipruy 
are  found  in  section  839,  same  statutes,  which  provides: 

''No  clerk  of  a  district  court  or  clerk  of  a  circuit  court 
shall  be  allowed  by  the  Attorney-General,  except  as  provided 
in  the  next  section  and  in  section  eight  hundred  and  forty-two, 
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to  retain  of  the  fees  and  emoluments  of  his  office,  *  *  * 
for  his  personal  compensation,  over  and  above  his  necessary 
office  expenses,  including  necessary  clerk  hire,  to  be  audited 
and  allowed  by  the  proper  accounting  officers  of  the  Treas- 
ury, a  sum  exceeding  three  thousand  five  hundred  dollars  a 
year."    *    *    * 

The  exceptions  referred  to  in  the  next  section  (840)  relate 
to  clerks  in  California,  Oregon,  and  Nevada,  who  may  be  al- 
lowed $7,000  a  year,  and  in  section  842  to  all  clerks,  who  in 
''prize  causes"  may  be  allowed  additional  compensation  not 
exceeding  one-half  of  the  maximum  compensation  allowed  by 
sections  839  and  840. 

Both  sections  833  and  839  are  taken  from  section  3  of  the 
act  of  February  26,  1853  (10  Stat.,  165,  166)  and  section  15  of 
the  act  of  June  22,  1870  (16  Stat.,  164).  Under  the  act  of 
1853  the  emolument  returns  were  made  to  the  Secretary  of 
the  Interior;  while  under  the  act  of  1870,  which  transferred 
the  supervisory  control  of  all  judicial  accounts  from  the  Sec- 
retary of  the  Interior  to  the  Department  of  Justice  created  bj^ 
the  act,  they  are  made  to  the  Attorney-General. 

Claimant  cites  numerous  decisions  recognizing  the  principle 
that  judicial  officers  are  entitled  to  compensation  for  services 
actually  performed  under  the  requirements  of  a  statute  or  the 
accounting  officers,  and  as  a  general  proposition  this  principle 
is  cori-ect,  but  there  are  some  exceptions  to  that  rule.  For 
instance,  it  has  never  been  held  that  clerks,  marshals,  etc.,  are 
entitled  to  compensation  for  making  up  their  accounts  for  pre- 
sentation to  court,  as  required  by  the  act  of  February  22, 1875 
(IS  Stat.,  333),  nor  for  performing  any  service  for  which  no 
fee  is  provided  by  law.  Therefore  the  question  now  raised 
must  be  considered  with  due  regard  to  the  exceptions  as  well 
as  to  the  rule. 

The  earliest  legislation  limiting  the  amount  to  be  retained 
by  clerks  are  the  acts  of  March  3,  1841  (5  Stat.,  427,  428), 
and  May  18,  1842  {id,^  483),  under  which  they  were  required 
to  account  to  the  Secretary  of  the  Treasury,  and  so  con- 
tinued until  the  passage  of  the  act  of  1853,  by  which,  as 
before  intimated,  they  accounted  to  the  Secretary  of  the 
Interior. 

This  act  of  1853  (sec.  3)  evidently  had  its  origin  in  the 
act  of  1842,  supra^  the  terms  of  the  two  acts  being  almost 
identical. 
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Thus  we  see  that  for  about  sixty  years  clerks  have  been 
required  by  statute  to  make  return  of  their  official  emolu- 
ments and  office  expenses — by  the  acts  of  1841  and  1842  to 
the  Secretary  of  the  Treasury,  by  the  act  of  1853  to  the 
Secretary  of  the  Interior,  and  by  the  act  of  1870  to  the 
Attorney-General;  and  it  is  a  fact,  in  so  far  as  I  have  been 
able  to  learn,  that  during  that  long  period  no  serious  claim 
has  been  made  by  any  clerk  for  compensation,  by  fees  or 
otherwise,  for  making  these  returns,  until  a  very  recent  date, 
and  this  is  the  first  that  has  come  before  this  office  since  I 
have  been  its  official  head. 

The  mere  fact,  however,  that  no  such  claim  has  been  here- 
tofore made  is  not  sufficient  to  deprive  this  claimant  of  his 
fees,  if  he  is  otherwise  entitled  to  them  by  law.  But  I  con- 
clude that  the  reason  why  no  such  claims  have  been  hereto- 
fore presented  was  because  these  statutes  requiring  these 
returns  were  held  not  to  provide  or  imply  compensation  for 
the  services  required;  in  other  words,  that  there  was  no  fee 
provided  by  law  for  making  these  returns  and  that  they  must 
be  made  without  cost  to  the  United  States. 

This  long  practice,  acquiesced  in  by  all  parties  interested, 
amounts  to  contemporaneous  and  continuous  construction  of 
the  statutes  cited,  and  even  if  I  thought  otherwise  I  would 
hold  that  claimant  is  not  entitled  to  the  fees  claimed. 

Again,  and  in  further  support  of  this  view,  the  purposes  for 
which  these  returns  are  required,  as  shown  by  section  839, 
supra^  are  that  vouchers  may  be  examined  by  the  proper 
accounting  officers,  the  excess,  if  any,  ascertained,  accounts 
stated,  and  balances  due  the  United  States  certified. 

So  these  returns  are  in  fact  the  rendition  of  an  account  in 
which  the  clerk  credits  the  United  States  with  the  official 
emoluments  earned  by  him  for  them,  and  charges  them  with 
his  personal  compensation  and  office  expenses  as  allowed  by 
law,  and  in  no  essential  particular  are  they  different  from  the 
accounts  of  the  marshal  as  a  disbursing  officer,  and,  being 
practically  an  account  required  by  law,  there  is  no  fee  pro- 
vided by  law  for  making  it. 

The  action  of  the  Auditor  is  affirmed. 
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ADDITIONAL  PAY  OF  A  RETIRED  SOLDIER 
GRANTED  A  CERTIFICATE  OF  MERIT. 

A  soldier  who  has  been  granted  a  certificate  of  merit  for  distinguished 
service,  pursuant  to  section  1216,  Revised  Statutes,  is  entitled  to  the 
full  amount  of  additional  pay  provided  therefor  by  section  1285 
"while  he  is  in  the  military  service/'  including  service  on  the  retired 
list. 

{Amstant  Comptroller  Mitchell  to  Paymaster  G.  W.  Baird^ 
Decemler  U,  1901,) 

I  am  in  receipt  of  your  communication  of  October  18, 1901, 
in  which  you  state  that  you  are  paying  monthly  a  considerable 
number  of  retired  enlisted  men,  some  of  whom  are  entitled 
to  be  paid  for  certificates  of  merit,  and  you  request  to  be 
informed  whether  an  enlisted  man  who  is  placed  on  the 
retired  list  is  entitled  to  receive  thereafter,  as  part  of  his  pay, 
the  full  $2  per  month  for  a  certificate  of  merit,  or  only  three- 
fourths  thereof,  as  in  the  case  of  the  pay  and  service  pay  of 
a  i<oldier. 

Sections  1216  and  1285,  Revised  Statutes,  as  amended  by 
the  act  of  February  9, 1891  (26  Stat,  737),  and  again  amended 
by  the  act  of  March  29, 1892  (27  Stat.,  12),  provide  as  follows: 

"Sec.  1216.  That  when  any  enlisted  man  of  the  Army 
shall  have  distinguished  himself  in  the  sei-vice,  the  President 
may,  at  the  recommendation  of  the  commanding  officer  of  the 
regiment  or  the  chief  of  the  corps  to  which  such  enlisted  man 
belongs,  grant  him  a  certificate  of  merit." 

*'*SEa  1285.  A  certificate  of  merit  granted  to  an  enlisted 
man  for  distinguished  service  shall  entitle  him,  from  the  date 
of  such  service,  to  additional  pay  at  the  rate  of  two  dollars  per 
month  while  he  is  in  the  military  sei-vice,  although  such  service 
may  not  be  continuous." 

The  act  of  February  14,  1885  (23  Stat.,  305),  which  created 
the  retired  list  for  enlisted  men  of  the  Army  and  Marine 
Corp«,  provides: 

'•'That  when  an  enlisted  man  has  served  as  such  thirty 
years  in  the  United  States  Army  or  Marine  Corps,  either  as 
a  private  or  as  a  noncommissioned  officer,  or  both,  he  shall, 
by  making  application  to  the  President,  be  placed  on  the 
retired  list  hereby  created,  with  the  rank  held  bj^  him  at  the 
date  of  retirement ;  and  he  shall  thereafter  receive  seventy- 
five  per  centum  of  the  pay  and  allowances  of  the  rank  upon 
wbicn  he  was  retired." 
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The  act  of  February  2,  1901  (31  Stat.,  748),  providing  for 
the  reorganization  of  the  Army,  provides  in  part  as  follows: 

"That  from  and  after  the  approval  of  this  act  the  Army 
of  the  United  States,  including  the  existing  organizations, 
shall  consist  of  *  *  *  the  officers  and  enlisted  men  of 
the  Army  on  the  retired  list."     *     *     * 

The  act  of  February  14,  1885,  supra^  provides  that  when 
an  enlisted  man  has  served  as  such  thirty  years  in  the  Army 
or  Marine  Corps,  either  as  a  private  or  noncommissioned 
officer,  he  shall,  by  making  application  to  the  President,  be 
placed  on  the  retired  list  with  the  rank  held  by  him  at  the 
date  of  retirement,  and  thereafter  he  shall  receive  75  per 
centum  of  the  pay  and  allowances  of  the  rank  upon  which  he 
was  retired.  Although  when  such  an  enlisted  man  is  retired 
under  said  act  he  is  relieved  from  active  duty,  he  is  not  dis- 
charged from  the  service,  but  by  the  act  of  February  2, 1901, 
Hupra^  he  is  still  a  part  of  the  Army  and  is  necessarily,  there- 
fore, in  the  military  service.  After  enlisted  men  have  served 
thirty  years  as  such.  Congress  has  authorized  that  they  may 
be  placed  on  the  retired  list,  where  they  will  not  be  required 
to  do  active  duty,  with  the  rank  held  by  them  at  the  date  of 
retirement  and  at  reduced  pay,  but  they  are  made  by  express 
statute  to  constitute  a  part  of  the  Army. 

The  Judge-Advocate-General  of  the  Army,  in  January, 
1888  (see  Digest  of  Opinions  of  J.  A.  G.  of  the  Army,  par. 
2218),  rendered  an  opinion  that  an  enlisted  man  on  the  retired 
list  is  subject  to  trial  by  a  court-martial  and  to  dishonorable 
discharge  by  sentence  if  such  be  adjudged,  and  that  he  could 
not  legally  be  discharged  by  Executive  order  under  the  fourth 
article  of  war,  which  contemplates  soldiers  on  the  active  list. 

The  Judge- Advocate-General  of  the  Army,  in  June,  1900 
(see  Digest  of  Opinions,  J.  A.  G.  of  the  Army,  par.  669),  ren- 
dered an  opinion  that  a  retired  enlisted  man  may  be  granted 
a  certificate  of  merit  under  section  1216,  amended  as  above 
stated. 

If  the  Judge- Advocate-General,  in  the  opinion  last  cited,  is 
correct,  and  I  think  he  is,  and  a  certificate  of  merit  is  granted 
to  an  enlisted  man  on  the  retired  list,  such  certifii*ate  would 
certainly  entitle  the  soldier  to  the  additional  pay  of  $2  per 
month  granted  by  said  section  1285. 

The  act  of  July  29,  1886  (24  Stat,  167),  provides  in  sub- 
stance that  a  soldier  enlisted  for  messenger  duty  should  be 
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pftid  while  so  serving  at  the  rate  of  $60  per  month,  and  should 
receive  no  other  compensation,  pay,  or  allowances  than  that 
specified  in  said  act. 

In  Bell  V.  United  States  (28  Ct.  CL,  462),  the  Court  of 
Claims,  in  considering  said  act,  held  that  a  soldier  who  had 
received  a  certificate  of  merit,  and  who  had  enlisted  for  mes- 
senger duty  and  was  in  the  service,  was  entitled  to  be  paid 
the  additional  pay  of  $2  per  month  for  certificate  of  merit  in 
addition  to  the  $60  per  month  while  in  the  service,  notwith- 
standing the  act  of  July  29,  supra^  provided  that  he  should 
receive  $60  per  month  and  no  other  compensation.  The  court 
in  that  case  held  that  the  prohibition  against  receiving  any 
other  pay  and  allowances  than  $60  per  month,  as  provided  in 
said  act  of  July  29,  applies  only  to  the  general  provisions  of 
the  statute  relating  to  ''pay  and  allowances  of  the  Aimy,"  and 
that  it  did  not  apply  to  the  additional  pay  of  $2  per  month  for 
certificate  of  merit. 

The  additional  pay  of  $2  per  month  to  which  an  enlisted 
man  may  be  entitled  while  he  is  in  the  military  service  by 
virtue  of  section  1285,  mipra^  is  no  part  of  the  pay  or  allow- 
ance of  the  rank  upon  which  he  is  retired,  and,  if  not,  there 
is  no  ground  for  paying  him  75  per  cent  of  it,  and  he  is 
entitled  to  it  all  or  he  is  not  entitled  to  any  of  it.  The  statute 
under  consideration  is  a  beneficial  statute  and  should  be  liber- 
ally construed.  It  provides  that  when  an  enlisted  man  shall 
have  distinguished  himself  in  the  service  the  President  may 
grant  him,  on  the  recommendation  of  the  commanding  oflScer 
of  the  regiment  or  the  chief  of  the  corps  to  which  such  en- 
listed man  belongs,  a  certificate  of  merit,  which  shall  entitle 
him  to  additional  pay  at  the  rate  of  $2  per  month  while  he  is 
in  the  military  service,  although  su6h  service  may  not  be  con- 
tinuous. It  is  given  to  him  not  as  a  part  of  the  pay  of  his 
rank,  which  applies  to  all  enlisted  men,  but  because  of  special 
merit  in  the  soldier  and  because  of  some  distinguished  service 
he  has  performed,  and  attaches  to  him  as  an  individual,  with- 
out regard  to  his  rank  or  length  of  service,  and  is  to  be  paid 
to  him  while  he  is  in  the  military  service,  and  I  am  of  opinion 
and  so  decide  that  he  is  entitled  to  the  whole  of  it,  whether  he 
is  upon  the  active  or  retired  list  while  he  is  in  the  military 
service. 
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APPROPRIATION     OF     CUSTOMS     REVENUES    TO 
THE  GOVERNMENT  OF  PORTO  RICO. 

The  appropriation  made  by  the  act  of  March  24,  1900,  of  the  customs 
revenues  collected  and  to  be  collected  on  Importations  from  Porto 
Rico  l)etween  October  18,  1898,  and  April  12,  1900,  for  the  use  of  the 
government  of  Porto  Rico,  continues  in  force,  notwithstanding  that 
such  revenues  have  been  or  may  be  repaid  to  the  importers. 

{^Comptroller  Tracewell  to  the  Secretary  of  the  Trea>8ury^ 
December  17,  1901.) 

I  am  in  receipt  of  your  communication  of  the  9th  instant, 
which  reads : 

"Referring  to  the  act  of  March  24,  1900  (31  Stat,  p.  51), 
'An  act  appropriating  for  the  benefit  and  government  of  Porto 
Rico  revenues  collected  on  importations  therefrom  since  its 
evacuation  by  Spain  and  revenues  hereafter  collected  on 
such  importations  under  existing  law,'  under  the  provisions 
of  which  the  total  sum  of  $2,118,826.97  has  been  appropri- 
ated and  made  available  upon  the  books  of  the  Department 
and  allotted  by  the  President  for  the  objects  specified  in  the 
law,  with  the  exception  of  a  balance  of  $397,902.55;  and  on 
the  request  of  the  Hon.  William  H.  Hunt,  governor  of  Porto 
Rico,  now  in  Washington,  for  advice  in  the  matter,  I  have  to 
ask  your  views  as  to  whether  the  balance  of  this  appropria- 
tion is  still  subject  to  further  direction  or  allotment  b}'  the 
President  notwithstanding  the  obligation  of  the  Government 
to  refund  to  importers  the  duties  collected  from  them  on  arti- 
cles coming  from  Porto  Rico,  under  decision  of  the  Supreme 
Court  of  the  United  States  of  May  27,  1901." 

The  specific  question  submitted  is  whether  the  balance  of 
$397,902.55  remaining  undisposed  of  by  the  President  of  the 
total  sum  of  $2,118,826.97  collected  as  import  duties  on  mer- 
chandise coming  from  Porto  Rico  into  this  country  from 
the  date  of  the  taking  over  of  the  island  until  the  Foraker 
Act  went  into  effect,  is  subject  to  further  direction  and  allot- 
ment by  the  President  under  the  terms  and  provisions  of  the 
act  mentioned  in  your  letter.     This  act  reads  : 

''An  act  appropriating  for  the  benefit  and  government  of 
Porto  Rico  revenues  collected  on  importations  therefrom 
since  its  evacuation  by  Spain  and  revenues  hereafter  collected 
on  such  importations  under  existing  law. 

"^t'  it  enacted,  etc..  That  the  sum  of  two  million  and  ninety- 
five  thousand  four  hundred  and  fifty -five  dollars  and  eighty- 
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eight  cents,  being  the  amount  of  customs  revenue  received  on 
importations  by  the  United  States  from  Porto  Rico  since  the 
evacuation  of  Porto  Rico  by  the  Spanish  forces  on  the  eight- 
eenth day  of  October,  eighteen  hundred  and  ninety -eight 
to  the  tii-st  of  January,  nineteen  hundred,  together  with 
any  further  customs  revenue  collected  on  importe,tions  from 
Porto  Rico  since  the  first  of  January,  nineteen  hundred,  or 
that  shall  hereafter  be  collected  under  existing  law,  shall  be 
placed  at  the  disposal  of  the  President,  to  be  used  for  the  gov- 
ernment now  existing  and  which  may  hereafter  be  established 
in  Porto  Rico,  and  for  the  aid  and  relief  of  the  people  thereof, 
and  for  public  education,  public  works,  and  other  governmental 
and  public  puiT>oses  therein  until  otherwise  provided  by  law ; 
and  the  revenues  herein  referred  to,  already  collected  and 
to  be  collected  under  existing  law,  are  hereby  appropriated 
for  the  purposes  herein  specified,  out  of  any  moneys  in  the 
Treasuiy  not  otherwise  appropriated." 

It  is  apparent  that  conditions  have  materially  changed  since 
the  approval  of  this  act,  namely,  March  24,  1900. 

Under  the  decisions  of  the  Supreme  Court  referred  to  in 
your  letter,  and  others  not  therein  mentioned,  it  has  been 
held  that  where  such  pretended  import  duties  have  been  paid, 
covering  the  time  in  question,  under  protest,  that  an  action 
would  lie  to  recover  back  such  duties,  both  as  against  the 
United  States  and  the  collector  of  the  port  where  collected. 

Under  these  decisions  and  a  ruling  of  this  oflSce,  1  under- 
stand that  all  such  import  duties  so  collected  have  either  been 
refunded  by  you  or  will  be  refunded  on  proper  demand  and 
proof. 

The  question  of  your  authorit}"  to  refund  such  duties  in 
the  absence  of  a  protest  from  the  importer  at  or  previous  to 
the  time  of  such  payment  is  now  under  consideration  by  this 
office.  Under  date  of  the  16th  ultimo,  the  Attorney -General 
gave  an  opinion  to  you  in  which  he  held  that  a  payment  of 
duties  under  the  circumstances  under  which  these  were  made 
is  an  involuntary  payment.  This  being  conceded,  1  am  of 
opinion  that  the  Government,  under  the  recent  insular  deci- 
sions of  the  Supreme  Court,  would  be  liable  to  an  action  in 
favor  of  such  importers,  even  in  the  absence  of  protest. 

I  have  no  doubt  when  Congress  appropriated  these  reve- 
nues so  collected  and  to  be  collected,  as  is  provided  in  the 
act,  supra^  that  it  was  done  with  the  intent  that  such  revenues 
ahould  be  paid  into  the  Treasury  of  the  United  States  and 
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become  a  part  of  the  general  moneys  of  the  United  States. 
Technical!}'  this  has  happened.  But  in  reality  while  such 
collections  have  been  paid  into  the  Treasury  with  one  hand, 
with  the  other  they  have  been  taken  out  and  repaid  to  the  im- 
porters from  which  they  were  gathered. 

Under  such  circumstances,  the  said  sum  already  paid  over 
for  the  benefit  of  Porto  Rico  out  of  such  appropriation  has 
been  taken  out  of  the  Treasury  of  the  United  States  and  the 
Treasmy  in  no  way  reimbursed  on  account  of  such  payments. 
But  the  appropriation  therein  contained  is  without  condition 
or  limitation,  and  1  see  no  legal  objection  to  the  President's 
disposing  of  the  remainder  thereof,  to  wit,  the  sum  of  $397,- 
902.55,  for  the  objects  and  purposes  as  in  the  act  set  out. 


LEAVES  OF  ABSENCE  OF  NAVAL  CADETS. 

The  Secretary  of  the  Navy  has  authority  to  grant  leaves  of  absence  to 
naval  cadets  on  duty  at  the  Naval  Acadeu  >  for  sickness  or  other- 
X    cause,  and  such  cadets  will  be  entitled  to  the  pay  provided  for  by  law 
while  absent  on  such  leave. 

[Assistant  Ccnnptroller  Mitchell  to  the  Secretary  of  the  ±^avyy 
Deceinhet^  17,  1901.] 

1  have  your  letter  of  October  23,  1901,  as  follows: 

"Referring  to  the  provisions  of  law  establishing  the  Naval 
Academy,  and  particularly  to  section  1512  of  the  Revised 
Statutes,  and  amendments  thereto,  and  to  section  1556,  tbid.^ 
fixing  the  rate  of  pay  of  cadet-midshipmen  (naval  cadets)  at 
$500, 1  have  the  honor  to  request  vour  decision  as  to  whether 
the  pay  a  naval  cadet  on  duty  at  the  Naval  Academy,  granted 
sick  leave,  shall  receive  is  the  amount  fixed  by  statute  as  pay 
of  cadets,  to  wit,  $500,  and  as  to  whether  leave  may  not  bo 
granted  without  pay  or  with  reduced  pay." 

Section  1512,  Revised  Statutes,  provides  that — 

"The  students  at  the  Naval  Academy  shall  be  styled  cadet 
midshipmen." 

Subsequent  legislation  authorized  the  appointment  of 
another  class  or  grade  of  students  at  the  Naval  Academy 
known  as  cadet-engineers,  who  pursued  a  different  course  of 
study,  and  who  were,  on  final  graduation,  appointed  to  posi- 
tions in  the  Engineer  Coi-ps  of  the  Navy.  These  two  classes 
of  students  were  in  existence  when  section  1512,  sujxra^  was 
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superseded   by   the  act   of  August   5,  1882  (22  Stat.,  284), 
which  provides  as  follows: 

"That  hereafter  there  shall  be  no  appointments  of  cadet- 
midshipmen  or  cadet-engineers  at  the  Naval  Academy,  but  in 
lieu  thereof  naval  cadets  shall  be  appointed  from  each  Con- 
gressional district  and  at  large,  as  now  provided  by  law  for 
cadet-midshipmen,  and  all  the  undergraduates  at  the  Naval 
Academy  shall  hereafter  be  designated  and  called  'naval 
cadets.'" 

The  statute  effected  a  change  in  the  name  of  the  students 
at  the  Naval  Academy,  but  did  not  alter  their  legal  status, 
which  remained  the  same  as  it  was  before.  The  same  act  also 
fixed  the  pay  of  naval  cadets  at  the  same  rate  as  formerly 
paid  to  cadet-midshipmen,  or  at  the  rate  of  $500  per  annum 
while  at  the  Academy. 

Under  the  law  as  it  existed  before  the  passage  of  the  act  of 
August  5, 1882,  aupra^  cadet-midshipmen  and  cadet-engiaeers 
were  regarded  as  oflBcers  of  the  Navy,  who  continued  in  the 
service  until  regularly  discharged  or  removed  in  the  manner 
provided  by  law. 

In  the  case  of  United  States  v.  Cook  (128  U.  S.,  254),  the 
plaintiff  claimed  credit  for  time  spent  at  the  Naval  Academy 
as  a  cadet-midshipman  in  computing  his  increased  pay  for 
length  of  service  under  the  act  of  March  3,  1883  (22  Stat., 
473).     Said  act  provides: 

"  And  all  officers  of  the  Navy  shall  be  credited  with  the  ac- 
tual time  they  may  have  served  as  officers  or  enlisted  men  in 
the  Regular  or  Volunteer  Army  or  Navy,  or  both,  and  shall 
receive  all  the  benefits  of  such  actual  service,  in  all  respects  in 
the  same  manner  as  if  all  said  service  had  been  continuous, 
and  in  the  Regular  Navy,  in  the  lowest  grade  having  graduated 
pay  held  by  such  officer  since  last  entering  the  service." 

The  Supreme  Court,  following  the  decisions  of  United 
St4ites  V.  Baker  (125  U.  S.,  646),  and  Uiiited  States  v.  Ilendee 
(124  U.  S.,  309),  held  that  the  claimant  while  a  cadet-midship- 
man at  the  Naval  Academy  was  serving  as  an  officer  of  the 
Navy  within  the  meaning  of  said  act,  and  was  entitled  to 
credit  for  time  so  spent  in  computing  his  longevity  pay. 
Considering  the  status  of  students  at  the  Naval  Academy,  the 
court  said  (p.  256): 

*'That  a  midshipman  is  an  officer  has  been  understood  ever 
since  there  was  a  Navy.     He  is  not  one  of  the  common  sea- 
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men.     His  name  indicates  a  middle  position,  between  that  of 
a  superior  oflScer  and  that  of  a  conmion  seaman.     *    *    * 

"If  the  law  designates  a  cadet  as  a  midshipman,  the  desig- 
nation is  an  official  one.  The  qualification  of  cadet-midship- 
man is  used  for  the  sake  of  distinction,  to  distinguish  one 
kind  of  midshipman  from  another,  a  midshipman  at  school 
from  a  midshipman  aboard  ship." 

In  United  States  v.  J'erlciiia  (116  U.  S.,  463),  the  plaintiff 
was  a  cadet-engineer  who  had  completed  his  four  years'  course 
of  study  at  the  Academy,  but  had  not  completed  the  two  yeai-j?' 
service  at  sea  necessary  to  complete  the  six  years'  course  pre- 
scribed by  law  for  cadet-engineers,  when  the  act  of  August  5, 
1882,  sujyra^  was  passed.  Said  act,  in  addition  to  the  provi- 
sions above  quoted,  enacted  as  follows  : 

''And  from  all  those  who  successfully  complete  the  six 
years'  course  appointments  shall  hereaftef  be  made  as  it  is 
necessar}'^  to  fill  vacancies  in  the  lower  grades  of  the  line  and 
Engineer  Corps  of  the  Navy,  and  of  the  Marine  Corps :  And 
prmjlded  further^  That  no  greater  number  of  appointments 
into  these  parades  shall  be  made  each  year  than  shall  equal  the 
number  ot  vacancies  which  has  occurred  in  the  same  grades 
during  the  preceding  year.     *    *    * 

"And  if  there  be  a  surplus  of  graduates,  those  who  do  not 
receive  such  appointment  shall  be  given  a  certificate  of  grad- 
uation, an  honorable  discharge,  and  one  year's  sea  pay,  as  now 
provided  by  law  for  cadet-midshipmen."     (22  Stat.,  285.) 

The  Navy  Department  treated  cadet-engineers  who  had 
completed  the  four  years'  course  at  the  Academy,  but  not  the 
two  years'  sea  service,  as  undergraduates  upon  whom  the  act 
of  August  5,  1882,  operated  to  change  into  naval  cadets,  and 
who,  upon  the  completion  of  the  six  years'  course,  including 
therein  the  two  years'  sea  service,  were  subject  to  be  dis- 
charged with  one  year's  sea  pay,  if  there  were  no  vacancies  to 
which  they  could  be  appointed,  as  provided  by  said  act. 

The  plaintiflf  in  this  case  was  honorably  discharged  with  one 
year's  sea  pay  by  the  Secretary  of  the  Navy  at  the  conclu- 
sion of  his  two  years'  service  at  sea  as  a  surplus  graduated 
naval  cadet.  He  protested  against  the  order  of  discharge  as 
illegal,  refused  the  one  year's  pay,  and,  regarding  himself  as 
still  in  the  service,  sued  for  the  pay  accrued  subsequently  to 
his  attempted  discharge. 

The  court  held  that  he  had  already  graduated  at  the  conclu- 
sion of  his  four  years'  course  at  the  Academy  when  the  act  of 
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Angiist  5,  1882,  passed,  and  was  not  made  a  '^  naval  cadet" 
by  that  act ;  and  that,  therefore,  he  was  not  liable  to  be  dis- 
charged as  a  surplus  graduate  at  the  termination  of  his  two 
years'  sea  service  which  completed  his  six  years'  course  as 
prescribed  for  cadet-engineers. 

It  was  contended,  however,  that  although  his  discharge  as 
a  surplus  graduate  may  not  have  been  justified  by  the  act  of 
August  5,  1882,  the  Secretary  of  the  Navy  nevertheless  had 
the  power  to  discharge  him  at  will  without  regard  to  the  pro- 
Tisions  of  said  act.  But  the  court  held  that  he  was  an  officer 
of  the  Navy  and  came  within  the  protection  of  section  1229, 
Revised  Statutes,  which  provides  that : 

*'  No  officer  in  the  military  or  naval  service  shall  in  time  of 
peace  be  dismissed  from  service  except  upon  and  in  pursu- 
ance of  the  sentence  of  a  court-martial  to  that  effect  or  in 
oommntation  thereof." 

It  also  adopted  the  views  of  the  Court  of  Claims  in  the  same 
case,  expressed  as  follows: 

"It  follows  that  as  the  claimant  was  not  found  deficient'  at 
any  examination,  and  was  not  dismissed  for  misconduct  under 
the  provisions  of  the  Revised  Statutes,  section  1525,  nor  upon 
and  m  pursuance  of  the  sentence  of  a  court-martial  to  that 
effect  or  in  commutation  thereof,  according  to  Revised  Stat- 
ates,  section  1229,  he  is  still  in  office  and  entitled  to  the  pay 
attached  to  the  same." 

A  similar  case  was  that  of  Winchell  v.  United  States  (28  Ct. 
CL,  30).  There  the  plaintiff,  who  had  been  a  cadet  engineer 
and  had  been  discharged  by  the  Secretary  of  the  Navy  under 
jiimilar  conditions  to  those  in  the  case  of  Perkins,  sued  for 
the  recovery  of  his  salary  as  a  cadet  engineer  which  had 
accrued  subsequently  to  his  discharge  in  the  manner  stated. 
He  was  given  judgment  for  his  claim,  the  court  holding  that 
the  action  of  the  Secretaiy  of  the  Navy  in  thus  attempting  to 
remove  him  from  the  service  was  without  effect  upon  his 
;»tatus  as  an  officer  of  the  Navy,  and  did  not  affect  his  pay 
except  only  as  it  necessarily  placed  him  upon  waiting  orders. 

As  the  act  of  August  5,  1882,  made  no  change  in  the  char- 
acter or  legal  status  of  the  students  at  the  Naval  Academy, 
but  only  effected  a  change  in  name,  it  follows  that  naval  cadets 
now  occupy  the  same  position  relatively  in  the  naval  service 
that  cadet  midshipmen  and  cadet  engineers  formerly  occupied. 
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They  are  not  merely  students  being  educated  at  the  expense 
of  the  Government,  but  are  officers  in  the  naval  service,  and 
as  such  their  salary,  fixed  by  law,  can  no  more  be  increased  or 
diminished  than  can  the  salary  of  any  other  officer  in  the  naval 
service  which  is  fixed  by  law.  From  the  principles  announced 
in  the  cases  cited  it  follows  that  the  Secretary  of  the  Navy 
can  not,  by  granting  leave  of  absence  for  sickness  or  other 
cause,  take  away  or  in  any  manner  diminish  the  pay  of  a  naval 
cadet  as  fixed  by  law,  but  that  a  cadet  so  granted  leave  of 
absence  would  still  be  entitled  to  paj'  during  the  period  of 
such  leave  at  the  same  rate  he  was  receiving  at  the  Academy. 

Although  not  coming  within  the  scope  of  your  inquiry,  I 
deem  it  not  improper  in  this  connection  to  call  your  attention 
to  two  opinions  of  the  Attorney-General  reported,  respectively, 
in  15  Op.  Att.  Gen.,  634,  and  19  id.,  302.  In  the  latter 
opinion  it  was  held  that  where  certain  naval  cadets  were  found 
deficient  at  the  semiannual  examination  held  at  the  Academy 
in  January,  1889,  and  were  granted  leaves  of  absence  by  the 
Secretary  of  the  Navy  with  permission  to  report  to  the  super- 
intendent for  joining  the  next  class,  the  Secretary  had  no 
power  to  continue  them  in  the  Academy  without  the  recom- 
mendation of  the  Academic  Board. 

Answering  your  questions  more  particularly,  I  have  the 
honor  to  advise  you  that  in  my  opinion  you  may,  in  your  dis- 
cretion, grant  leaves  of  absence  to  cadets  at  the  Naval 
Academy  for  sickness  or  other  cause,  but  such  leave  must  be 
without  reduction  of  pay. 


AUTHORITY  OF  UNITED  STATES  CX)MMISSIONERS 
TO  COMMIT  IN  DEFAULT  OF  BAIL. 

Where  a  defendant  who  has  been  arrested  on  a  capiat  issued  by  a  United 
States  court  is  brought  before  a  United  States  commissioner  to  jjive 
bail,  the  commissioner  is  authorized  to  couiinit  the  defendant  in 
default  of  bail,  and  if  the  capias  does  not  contain  a  mittimus  for  the 
defendant  the  commissioner  is  entitled  to  the  fee  provided  by  law  for 
issuing  the  writ. 

(Dects^!(m  by  Comptroller  Traccicell,  Dfcetnher  17,  1901.) 

Joseph  O.  Thompson,  United  States  commissioner  for  the 
middle  district  of  Alabama,  by  his  appeal  filed  November  29, 
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1901,  requests  the  revision  of  his  account  for  the  quarter 
ending  September  30,  1901,  as  settled  by  the  Auditor  for  the 
State  and  other  Departments  per  certificate  dated  November 
6, 1901. 

Among  the  items  of  differences  in  said  settlement  were 
three  disallowances,  to  wit: 

Item  3:  Charges  for  mittimuses  for  Aaron  A.  Baker  and 
John  Payton,  brought  before  the  commissioner  on  capiases  is- 
sued by  the  clerk  of  the  United  States  court  for  said  district, 
disallowed  upon  the  ground  that  the  commissioner  was  with- 
out jurisdiction  to  commit  them. 

Item  4:  One  of  the  two  per  diems  charged  in  the  case  v. 
Sam  Scales,  disallowed  because  the  court  in  approving  the 
account  allowed  but  "one  per  diem,"  and 

Item  5:  Fees  for  temporary  mittimus  for  the  defendant 
Scales  disallowed  as  an  "incident  to  the  per  diem  deducted 
by  the  court,"  and  also  because  it  was  "disallowed  by  the 
Department  of  Justice." 

Items  4  and  5  may  be  considered  together,  and  I  will  take 
them  up  first. 

The  disallowance  per  item  4  must,  of  course,  be  affirmed 
under  the  rulings  in  the  cases  of  E'a/ves  (2  Comp.  Dec,  223) 
and  Ostrander  (5  id.,  131),  wherein  it  is  held  that  the  disap- 
proval by  the  court  of  an  item  in  an  account  is  conclusive 
upon  the  accounting  officers,  but  it  does  not  necessarily  follow 
that  the  disallowance  for  item  5,  which  is  evidently  based 
upon  one  branch  of  the  decision  in  the  Eaves  case,  supra^ 
should  also  be  affirmed. 

In  that  case  it  was  held,  quoting  from  the  syllabus: 

'•Where  the  court  does  not  approve  a  commissioner's  per 
diems  for  days  to  which  he  had  continued  cases  on  trial  before 
him,  no  fees  can  be  allowed  for  services  rendered  necessary 
by  and  incident  to  such  continuance." 

And  charges  for  taking  temporar}^  bonds  and  issuing  tempo- 
rary mittimuses  for  which  there  would  have  been  no  neces- 
sity but  for  the  continuances  were  disallowed,  and  properly 
so,  notwithstanding  the  fact  that  the  charges  for  these  bonds 
and  mittimuses  had  been  duly  approved  by  the  court. 

But  in  order  to  bring  the  service  within  this  rule  it  must  of 
necessit}'  be  such  as  would  not  have  been  rendered  if  no  con- 
tinuance had  been  had.     So  where  the  taking  of  the  bond  or 
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issuing  of  the  mittimus  and  the  continuance  are  part  of  the 
same  transaction,  and  the  former  is  the  direct  result  of  the 
latter,  the  rule  in  Eaves  case,  supra^  would  control.  But 
where  that  state  of  facts  does  not  exist  it  can  not  apply. 

In  this  case  the  defendant,  Scales,  appears  to  have  been 
brought  before  the  commissioner,  September  13,  and  com- 
mitted for  hearing  on  the  16th,  when  one  witness  was  exam- 
ined and  the  hearing  continued  to  the  l7th,  when  the  hearing 
was  concluded,  the  two  per  diems  claimed  being  for  the  16th 
and  17th.  It  is  one  of  these  per  diems  which  was  not  approved 
by  the  court,  presumably  that  for  the  17th,  although  the 
court  does  not  state  specifically  which  one  it  was. 

However  this  may  be  it  is  quite  clear  that  the  mittimus 
issued  September  13  was  not  rendered  necessary  by  the  con- 
tinuance from  the  16th  to  the  17th,  and  was  therefore  not  a 
service  incident  to  such  continuance,  having  been  issued  three 
days  before. 

The  disallowance  per  said  item  5  is  overruled,  and  the  fees 
for  issuing  the  temporary  mittimus  for  the  defendant,  Sam 
Scales,  will  be  allowed  on  this  revision. 

I  will  now  consider  the  question  of  jurisdiction  raised  by 
the  disallowance  per  item  3,  supra. 

These  defendants,  subsequent  to  their  commitment,  pre- 
sumably in  default  of  bail,  were  admitted  to  bail  by  the  com- 
missioner ''  for  appearance  for  trial  at  court,"  and  no  objection 
is  made  to  the  fees  claimed  for  taking  their  bail  bonds;  there 
fore  the  question  raised  applies  solely  to  the  authority  of 
commissioners  to  imprison  persons  arrested  on  capiases  or 
bench  warrants  and  brought  before  them,  and  who  fail  to 
give  bail. 

There  is  both  law  and  fact  involved  in  the  determination  of 
the  question,  for  if  the  writ,  as  is  the  case  in  some  jurisdic- 
tions, in  addition  to  the  warrant  for  the  arrest,  also  contained 
a  direction  to  the  executing  officer  to  commit  to  jail,  coupled 
with  a  command  to  the  jailer  to  receive  the  prisoner,  there 
would  be  no  necessity  for  a  second  mittimus,  and  it  is  scarcely 
necessary  to  add  that  the  commissioner  could  not  exercise  a 
jurisdiction  which  had  already  been  assumed  and  exercised  by 
the  court.  So  when  ari'ested  and  carried  before  the  commis- 
sioner upon  a  writ  of  this  character,  the  prisoner,  if  he  fail 
to  give  bond,  could  and  should  be  conmutted  by  the  marshal 
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dpon  the  original  writ  as  provided  by  section  1028,  Revised 
Statutes.  For  the  commissioner  to  issue  a  second  mittimus  in 
such  cases  would  be  like  carrying  coals  to  Newcastle. 

But  if  the  capias  or  bench  warrant  is  not  also  a  mittimus,  a 
different  question  would  arise.  Therefore  in  cases  of  the 
character  now  under  consideration  it  is  necessary  to  ascertain 
the  facts,  in  order  to  determine  whether  the  commissioner  has 
jurisdiction  to  commit  in  default  of  bail. 

In  this  case  I  have  before  me  a  copy  of  the  capias  upon 
which  one  of  the  defendants  (Baker)  was  arrested. 

It  is  directed  to  the  marshal,  and  in  its  body  reads  as  follows : 

"  You  are  hereby  commanded  that  you  take  Aaron  A.  Baker, 
if  he  shall  be  found  in  your  district,  and  him  safely  keep,  so 
that  you  may  have  his  body  before  the  district  court  ot  the 
United  States  of  America  for  the  middle  district  of  Alabama, 
to  be  held  at  the  United  States  court  room,  in  the  city  of 
Montgomery,  in  said  district,  before  the  judge  of  said  court, 
on  the  first  Monday  of  November  next,  to  answer  unto  the 
United  States,  plaintiff,  of  a  plea  of  trespass,  and  also  to  a 
certain  bill  of  the  said  plaintiff  against  the  said  defendant 
upon  indictment  for  illicit  distilling,  etc.,  according  to  the 
custom  of  the  said  court,  before  the  said  judge,  then  and  there 
to  be  exhibited,  and  that  you  have  then  and  there  this  writ." 

It  is  quite  evident  that  there  is  no  mittimus  embodied  in 
this  writ;  therefore  the  question  of  the  commissioners'  juris- 
diction to  commit  becomes  pregnant  and  must  be  decided. 

Under  section  1014,  Revised  Statutes,  commissioners  have 
general  jurisdiction  to  arrest  and  imprison  or  bail  offenders 
against  the  United  States,  and  under  section  1015  to  take  bail 
in  all  cases  where  the  offense  is  not  punishable  with  death, 
and  it  may  be  that  the  question  now  raised  is  baaed  upon  the 
a^ssumption  that  in  cases  not  before  them  for  preliminary 
examination  they  are  without  jurisdiction  except  to  bail. 

Ifeth  these  sections,  however,  in  so  far  as  they  directly 
affect  the  jurisdiction  of  commissioners  to  commit  or  bail,  are 
based  upon  section  33  of  the  act  of  September  24,  1789  (1 
Stat,  91),  and  should  be  read  together.  That  clause  from 
which  section  1015  is  taken  provides: 

'"And  upon  all  arrests  in  criminal  cases,  bail  should  be 
admitted,  except  where  the  punishment  be  death,  in  which 
(•a.se  it  shall  not  be  admitted  out  by  the  Supreme  or  circuit 
court,  or  by  a  justice  of  the  Supreme  Court  or  a  judge  of  a 
district  court,"  etc. 
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It  wa8  evidently  enacted  for  the  sole  purpose  of  limiting  the 
power  to  commit  given  by  the  preceding  clauses  (now  section 
1014)  to  offenses  le«s  than  capital,  so  I  conclude  that  commis- 
sioners' jurisdiction  to  commit  is  not  limited  to  cases  before 
them  for  examination  under  section  1014,  but  onh'  to  cases 
less  than  capital. 

For  many  years  it  has  been  the  practice  of  marshals,  upon 
arresting  defendants  on  capiases,  to  carry  them  before  com- 
missioners to  give  bail,  and  of  commissioners  to  commit  in 
default  of  bail,  which  practice  has  the  sanction  of  the  courts 
and  the  accounting  officers,  because,  if  for  no  other  reason,  it 
tends  to  the  diminution  of  expenses,  and  I  can  see  no  good 
reason  to  interfere  at  this  late  day  with  that  practice  by  depriv- 
ing the  commissioner  of  the  fees  provided  by  law  for  issuing 
the  mittimus,  if  the  prisoner  can  not  be  committed  upon  the 
capias  itself. 

But  aside  from  this,  under  the  fee  bill  in  force  prior  to  that 
of  May  28,  1896  (29  Stat.,  185),  the  courts  allowed  commis- 
sioners per  diem  fees  as  ^'  for  hearing  and  deciding  on  original 
charges"  in  cases  of  aiTcsts  on  capiases,  evidently  upon  the 
theor}"  that  they  have  jurisdiction  in  such  cases. 

It  will  be  observed  that  the  only  limitation  of  their  juris- 
diction relates  to  bail,  and  having  unlimited  jurisdiction  to 
commit,  it  seems  to  me  to  be  illogical  to  hold  in  these  cases, 
where  their  jurisdiction  is  not  questioned,  that  they  can  not 
commit  in  default  of  bail. 

I  hold  therefore  that  where  a  defendant,  arrested  upon  a 
capias  which  does  not  itself  provide  for  his  commitment  to 
jail,  is  brought  before  a  commissioner  to  give  bail  that  the 
conmiissioner  has  jurisdiction  to  commit  in  default  of  bail,  and 
that  he  is  entitled  to  the  fees  provided  by  law  for  issuing  the 
writ  for  his  commitment. 

The  Auditor's  disallowance  per  said  item  3  is  also  overruled 
and  it  will  be  allowed  on  this  revision. 
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COOKS  OF  THE  MARINE  CORPS. 

There  is  no  law  that  provides  for  cooks  for  the  Marine  Corps  or  for  an 
incinease  of  pay  for  extra  duty  of  privates  of  that  corps  detailed  for 
service  as  cooks. 

{Assistant  Comptvollei*  Mitchell  to  the  Secretary  of  the  Ncm/^ 
Decemhef^  19,  190  L) 

I  am  in  receipt,  by  your  reference  of  November  13, 1901,  of 
the  following  communication,  dated  August  3,  1901,  from 
Captain  Harry  Lee,  United  States  Marine  Corps: 

'"A  board  composed  of  several  officers  of  the  line  and  pay 
corps  of  the  Navy  have  been  in  session  for  some  days  past  at 
Newport,  R.  I.,  by  direction  of  the  Secretary,  considering  a 
plan  for  'general  mess  svstem'  on  board  ship.  Among  other 
things  recommended  in  their  report  is  that  messmen  receiving 
the  mod,  looking  out  for  it  at  tne  galley,  serving  it,  etc. ,  shall 
receive  $5  per  month,  in  addition  to  their  pay,  from  the  Gov- 
ernment. As  the  pay  of  marines  is  fixed  by  law  the  same  as 
that  of  the  Armj'-,  a  departmental  order  might  not  effect  the 
desired  change  in  their  case,  and  I  quote  their  recommendation: 

'*  'As  this  can  not  be  done  under  existing  law  for  the  marine 
messmen,  it  is  recommended  that  the  necessary  legislation  be 
enacted  to  permit  of  this  being  done.' 

"In  mv  opinion  something  should  be  done  whereby-  our  men 
might  enjoy  this  proposed  extra  money  to  the  same  extent  as 
their  shipmates,  and  with  this  in  view  I  submit  this  informa- 
tion, hoping  that  it  may  receive  your  consideration  and  a  solu- 
tion that  will  make  the  proposed  plan  equitable." 

You  request  my  decision  on  the  question  whether — 

"The  provision  relative  to  cooks  in  the  act  of  Febniary  2, 
1901  (31  Stat.,  748),  entitled  'An  act  to  increase  the  efficiency 
of  the  permanent  military  establishment  of  the  United  States^' 
applies  to  the  Marine  Corps." 

The  act  above  cited  makes  no  provision  relative  to  the  com- 
position of  the  Marine  Coips  or  to  the  duties  to  be  performed 
therein  by  detail  or  otherwise.  The  act  of  March  3,  1899  (30 
Stat,  1<X)9),  entitled  '*An  act  to  reorganize  and  increase  the 
efficiency  of  the  personnel  of  the  Navy  and  Marine  Corps  of 
the  United  States,"  provides: 

'•  Sec.  23.  That  the  enlisted  force  of  the  Marine  Corps  shall 
consist  of  five  sergeant-majors,  one  drum  major,  twenty  quar- 
termaster-sergeants, seventy-two  gunnery-  sergeants,  with  the 
rank  and  allcrsvance  of  the  first  sergeant,  and  whose  pay  shall 
^^  thirty-five  dollars  per  month;  sixt}'  first  sergeants,  two 
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hundred  and  forty  sergeants,  four  hundred  and  eighty  cor- 
porals; eighty  drummers;  eighty  trumpeters,  and  four  thou- 
sand nine  hundred  and  sixty-two  privates/' 

No  provision  is  made  for  cooks  for  the  Marine  Coi-ps  bj' 
this  act,  and  I  know  of  no  other  statute  or  regulation  by 
which  they  ma}'  be  employed  or  enlisted  so  as  to  be  entitled 
to  a  higher  rate  of  pay  than  that  of  a  private. 

The  act  of  March  3,  1899,  supra^  is  a  specific  provision  fix- 
ing the  composition  of  the  enlisted  force  of  the  Marine  Corps 
and  is  exclusive.  There  is  nothing  in  the  act  of  Febniary  2, 
1901,  supra^  that  appears  to  in  any  way  aflfect  the  composition 
of  the  Marine  Corps  under  the  act  of  March  3,  supt'a. 

The  fact  that  section  1612,  Revised  Statutes,  provides  that 
enlisted  men  of  the  Marine  Corps  shall  receive  the  same  pay, 
grade  for  grade,  as  enlisted  men  of  the  Army,  does  not  add 
gi'ades  to  the  Marine  Corps  to  correspond  to  additional  grades 
added  to  the  Army,  especially  where  the  law  has,  as  above 
noted,  made  specific  provision  for  the  different  grades  in  the 
Marine  Corps  and  the  number  of  men  to  be  assigned  to  each. 
The  law  adding  to  the  Army  a  grade  of  enlisted  men  unknown 
to  the  Marine  Coips  does  not  make  a  similar  grade  in  the 
Marine  Corps. 

As  there  is  no  provision  of  law  authorizing  the  grade  of 
cook  in  the  Marine  Corps,  a  person  who  performs  the  duties 
of  a  cook  therein  is  not  thereby  entitled  to  the  pay  of  that 
grade  as  fixed  in  the  Army,  neither  is  he  entitled  to  extra-duty 
pay  therefor.  Except  in  so  far  as  the  Government  provides 
cooks  for  enlisted  men  of  the  Army  or  provides  for  extra  i^ay 
to  those  detailed  for  that  purpose,  it  is  the  duty  of  the  enlisted 
men  to  provide  their  own  mess  and  do  their  own  cooking. 

In  considering  the  law  relative  to  extm  pay,  in  4  Comp. 
Dec,  74,  it  was  said  that— 

*•  The  evident  purpose  of  the  law  is  to  limit  the  compensation 
of  soldiers  for  extra  sei"vices  performed  to  cases  where  the 
same  are  not  casual  or  mere  incidents  to  military  duty,  and  to 
fix  limits  within  which  such  extra  labor  must  be  regarded  as 
incident  to  their  military  service." 

In  MS.  Dec,  vol.  1.5,  p.  1S.5,  of  October  12,  1900,  it  was 
held  that  prior  to  the  acts  providing  for  cooks  in  the  Army  it 
was  not  usual  for  the  Government  to  furnish  cooks  for  the 
soldiers  of  the  Amiv.  ^ 
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In  view  of  these  decisions,  it  must  be  inferred  that  Congress 
intends  that  the  soldiers  must  do  their  own  cooking  as  a  part 
of  their  usual  duty,  except  in  so  far  as  it  has  provided  for  the 
performance  of  such  service  by  authorizing  the  enlistment  of 
cooks.     I  have,  therefore,  to  answer  your  question  as  follows: 

First.  The  provision  in  the  act  of  February  2,  1901,  rela- 
tive to  cooks  does  not  apply  to  the  United  States  Marine 
Corps. 

Second.  There  is  no  law  that  provides  for  the  grade  of  cook 
in  the  Marine  Corps. 

Third.  There  is  no  law  that  provides  for  an  increase  of  pay 
for  extra  duty  to  privates  detailed  for  sei*vice  as  cooks  or 
messmen  in  the  United  States  Marine  Corps. 


TRANSPORTATION  REQUESTS  FOR  TEN  OR  MORE 

MEN. 

Where  a  railroad  company  is  requested  to  furnish  transportation  for  ten  or 
more  men,  without  specification  of  the  class  of  transportation  desired, 
each  request  is  to  V>e  understood  as  a  request  for  transportation  of 
the  first  class  at  the  lowest  rates  available  to  the  public,  including 
special  rates  for  a  jjarty  of  ten  or  more  between  points  between  which 
party  rates  are  so  available. 

A  request  upon  a  railroad  company  for  transportation  over  its  road,  either 
by  a  transportation  request  or  by  a  memorandum  bill  of  lading,  when 
accepted  and  transportation  is  furnished  thereon,  constitutes  a  con- 
tract for  such  transportation  in  accordance  with  the  rates  in  effect  at 
the  time,  regardless  of  the  ultimate  terminal  points  in  contemplation, 
unless  through  transportation  is  actually  furnished  on  a  series  of  trans- 
portation requests  or  memorandum  bills  of  lading,  or  the  carriers  agree 
to  accept  through  rates  for  the  service. 

{Comptroller  Trcwewell  to  the  Secretary  of  War^  Decemher 

20,  1901.) 

I  am  in  receipt  of  your  letter  dated  December  13,  1901,  as 
follows: 

'•  I  have  the  honor  to  transmit  herewith,  together  with  other 
papers,  a  letter  from  Mr.  Colin  Studds,  passenger  agent, 
southeastern  district,  Pennsylvania  Railroad  Company ,  Wash- 
ington, D.  C,  dated  25th' ultimo,  returning,  unsigned,  a 
voucher  for  $4:16. 60,  prepared  by  the  Quartermaster's  Depart- 
ment in  settlement  for  tmnsportation  of  Sergt.  J.  L.  Carne}' 
and  19  men  from  Washington,  D.  C,  to  Council  Bluflfs,  Iowa, 
en  route  to  Angel  Island,  Cal.  For  reasons  stated  in  said 
letter,  the  Pennsylvania  Railroad  Company  declines  to  accept 
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the  application  of  party  rates  west  of  Chicago  for  this  service, 
but  asks  that  settlement  be  made  on  basis  of  net  cash,  second- 
class  per  capita  rate  of  1^22.08,  which  divides  $13.55  east  of 
Chicago  ana  $8.53  west  thereof,  etc. 

''It  appears  that  this  account  has  been  prepared  by  the 
Quartermaster's  Department  in  accordance  with  your  decision 
of  January  23,  1900  (6  Comp.  Dec,  625),  which  has  been 
unifonnl}^  followed  since  its  date,  but  pursuant  to  the  wishes 
of  that  Department  and  the  Pennsylvania  Railroad  Company, 
the  matter  is  submitted  to  you  with  request  for  reconsider- 
ation of  your  decision  of  April  25,  1901  (7  Comp.  Dec. ,  685), 
so  far  as  the  same  affects  this  and  similar  cases.'' 

The  letter  of  the  passenger  agent  of  the  Pennsylvania 
Railroad  Company  addressed  to  the  depot  quartermaster, 
Washington,  D.  C,  above  referred  to,  is  as  follows: 

•"^I  inclose  and  return  herewith  voucher  for  $4:16.60,  pre- 
pared by  you  in  settlement  for  service  performed  on  trans- 
portation request  No.  167528  under  date  of  Fort  Myer,  Va., 
April  24,  1900,  calling  for  transi)ortation  of  Ser^.  J.  L. 
Carney  and  19  men,  Washington,  D.  C,  to  Council  Bluffs, 
Iowa,  en  route  to  Angel  Island,  Cal.,  and  would  sav  that  we 
can  not  accept  the  application  of  party  rates  west  of  Chicago 
for  this  service,  but  must  ask  that  settlement  be  made  on  basis 
of  net  cash,  second-class  per  capita  rate  of  ?22.08,  which 
divides  $13.55  east  of  Chicago  and  $8.53  west  thereof,  the 
request  defining  the  class  of  transportation  desired,  and  second- 
class  transportation  was  furnished  in  connection  with  special 
tourist  sleeping  car  through,  a  service  not  available  to  the 
general  public.  Furthermore,  there  were  no  through-party 
rates  in  effect  at  the  time  of  this  movement,  nor  are  there  at 
present,  between  Washington  and  Council  Bluffs,  and  the  fact 
that  second  class  is  indorsed  on  the  face  of  said  transportation 
request  shows  conclusively  that  this  class  of  transportation 
only  was  contemplated  by  the  issuing  officer.  The  terras 
'  Limited  tickets,  nrst  class  and  second  class,'  have  no  applica- 
tion in  railroad  usage  to  'party  rates,'  but  comprehend  the  tw6 
classes  of  tickets  on  sale  regularh'  to  the  general  public  as  per 
published  tariffs.  We  have  no  party  rates  available  to  the 
public  or  organized  bodies  of  whatsoever  character  beyond 
our  Western  termini;  therefore,  can  not  arbitrarily  undertake 
to  apply  a  local  arrangement  in  effect  over  Western  lines  form- 
ing our  connections  beyond  Chicago  in  through  movements. 

''Aside  from  the  foregoing  facts,  1  submit  and  contend  that 
it  is  not  the  province  of  our  company  to  interfere  with  the 
administrative  affairs  of  the  War  Department  or  to  presume 
that  its  qualified  officers  do  not  perfomi  their  duties  in  accord- 
ance wim  law  and  good  business  methods,  nor  are  we  called 
upon  to  assume  the  responsibility  for  improperly  (from   a 
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Government  standpoint)  drawn  transportation  requests,  it 
being  clearly  the  duty  of  the  issuing  officer  to  specify  the  char- 
acter and  class  of  transportation  desired,  and  tnero  is  no  legal 
requirement  imposed  upon  our  comjiany  to  seek  to  ascertain 
if  the  request  calls  for  'what the  Government  wants.' 

"'We  honor  and  perform  service  on  transportation  requests 
in  conformity  with  the  authority  contained  tnerein,  and  I  sub- 
mit that  we  have  no  right  to  change  or  alter  the  value  or  face 
of  such  requests;  therefore,  respectfullv  request  that  this 
case  be  referred  to  the  Comptroller  of  the  Treasury  for  con- 
sideration^ as  the  general  application  of  his  decision  of  April 
25,  IDUl  (Illinois  Central  case),  works  a  wrong  and  imposes 
undue  hardships  upon  our  company  without  redress,  in  that 
the  lines  west  of  our  termini  refuse  to  apply  the  party-i-ate 
basis  on  Government  movements  tendered  them,  notwith- 
standing the  prescribed  rules  of  the  Comptroller  governing 
the  settlement  of  such  accounts,  hence  the  reduction  is  made 
aC  the  expense  of  the  issuing  line,  thereby  defeating  the  object 
and  intent  of  said  decision.  Pending  the  adjustment  of  these 
differences  with  the  connecting  lines,  in  justice  to  innocent 
parties,  it  seems  only  proper  and  right  that  the  Government 
should  deal  directly  with  the  lines  involved  and  not  require 
the  contracting  line  to  assume  the  responsibility  of  making 
settlement  on  basis  fixed  by  Western  lines,  and  in  conseciuence 
suffer  loss  of  revenue." 

The  ti*ansportation  request  above  referred  to  was  issued  by 
the  Quartermaster's  Department,  at  Fort  M^er,  Va.,  and  was 
directed  to  the  Pennsylvania  Railroad  Compan}^  asking  for 
transportation  of  Sergt.  J.  L.  Carney  and  19  men  of  the 
United  States  Signal  Coi*ps  from  Washington,  D.  C,  to 
Council  Bluffs,  Iowa,  by  the  Pennsylvania  and  the  Chicago, 
Ro<-k  Island  and  Pacific  railroads.  The  request  shows  that 
these  men  were  en  route  from  Fort  Myer,  Va.,  to  Angel 
Island,  Cal.,  by  the  Pennsylvania,  the  Chicago,  Rock  Island 
and  Pacific,  and  the  Union  Pacific  and  Southern  Pacific  mil- 
roads.  Upon  the  request,  under  "Remarks,"  appears  the 
notation  "Second  class  limited."  The  receipt  shows  tmns- 
portation  furnished  as  requested. 

The  Quartermaster  stated  the  account  for  the  service  at  a 
rate  of  $24  net,  $20.83  per  capita,  based  on  $14:  from  Wash- 
ington to  Chicago,  the  proportion  of  the  through  second-class 
rate  between  ultimate  terminals,  and  the  party  rate  of  $10 
per  capita  applying  between  Chicago  and  Council  Bluffs. 

The  railroad  company  claims  a  rate  of  $26.50  net,  $22.08 
per  capita,  based  on  the  second-class  rate  between  Washington 
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and  Council  BluflFs,  as  the  rate  applicable  for  the  transporta- 
tion requested  and  furnished,  which  is  divided  as  follows: 


Gross. 


Net. 


Washington  to  Chicaaro 

Chicago  to  Council  BluflFs. 

Total 


314.00 
12.60 


$13.55 
8.53 


26.50 


22.06 


It  appears  that  the  second-class  rate  from  Washington  to 
San  Francisco,  the  nearest  railroad  stations  to  the  respective 
terminals  of  the  through  journey  contemplated,  was  at  the 
time  of  the  service  $65,  of  which  the  proportion  accruing 
between  Washington  and  Council  Bluffs  was  $25.90,  divided 
as  follows : 


Groas.       Net. 


Washington  to  Chicago 

Chicago  to  Council  Bluffs. 

Total 


$14.00  I    $13.55 
11.90  8.12 


25.90 


In  the  decision  of  this  office  dated  January  23, 1900,  suj/nu 
it  was  held  (quoting  from  the  syllabus)  that — 

"Where  a  common  carrier  engaged  in  interstate-commerce 
business  publicly  offers  '  party  rate '  tickets  to  theatrical  and 
other  specified  associations  at  reduced  rates,  such  tickets  and 
rates  are  legally  available  for  the  general  public,  and  there- 
fore for  the  Government  as  part  ot  the  general  public.  To 
refuse  such  tickets  and  rates  to  the  general  public  would  be 
an  illegal  discrimination  under  the  interstate-commerce  law. '' 
(6  Comp.  Dec,  625.) 

In  the  decision  of  this  office  dated  April  25,  1901,  supy^a^  it 
was  held  (quoting  from  the  syllabus)  that — 

''  Where  a  railroad  company  is  requested  to  furnish  trans- 
portation for  ten  or  more  men,  without  specifying  the  class  of 
transportation  desired,  it  is  to  be  understood  as  a  request  for 
transportation  of  the  first  class  at  the  lowest  rates  available  to 
the  public,  including  special  i-ates  for  a  party  of  ten  or  more." 
(7  Comp.  Dec,  685.) 

The  decisions  just  referred  to  are  hereby  affirmed,  but  it 
should  be  understood  that  in  order  to  obtain  the  l>enefit  of 
party  rates,  in  the  absence  of  a  contract  therefor,  the  trans- 
portation should  be  requested  between  points  between  which 
party  rates  are  available.     It  should  also  be  understood  that 
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when  transportation  is  furnished  in  accordance  with  a  special 
contract  or  upon  a  request  for  a  certain  class  of  transportation 
or  kind  of  ticket  settlement  for  the  service  should  be  made  in 
accordance  with  such  contract  for  the  transportation  requested 
and  furnished. 

It  appeal's  in  this  case  that  transportation  of  twenty  men  at 
the  second-class  limited  rate  was  requested  and  furnished  from 
Washington  to  Council  Bluffs.  The  transportation  having 
been  furnished  as  requested,  payment  should  be  made  therefor 
not  in  excess  of  the  rates  available  to  the  public,  less  proper 
land-grant  deductions.  As  "second-class  limited "  transpor- 
tation was  called  for  and  furnished,  the  Government  is  not 
entitled  to  "party  rates,"  but  to  "second-class  limited  rates." 

It  appears  that  there  are  no  through  party  rates  between 
AVashington  and  Council  Bluffs,  but  that  the  Pennsylvania 
Railroad  has  party  rates  available  between  Washington  and 
Chicago,  and  that  other  party  rates  are  available  between 
Chicago  and  Council  Bluffs.  Where  there  are  no  party  rates 
available  for  through  journeys  over  two  or  more  lines,  it 
becomes  necessary,  in  order  to  secure  the  party  rates,  to  obtain 
the  transportation  directly  from  each  line  in  interest. 

This  does  not,  of  course,  preclude  the  making  of  special 
contracts  by  which  reduced  or  party  rates  may  be  secured 
where  the}'  would  not  otherwise  be  available.  But  in  the 
absence  of  a  special  contract  the  Government  has  the  right  to 
the  lowest  rates  available  to  the  public  for  the  transportation 
requested  and  furnished. 

This  decision  should  not  be  construed  to  authorize  an  addi- 
tional allowance  to  any  transportation  company  which  has 
accepted  payment  at  '"part}'^  rates"  either  from  disbursing 
oflSccrs  or  from  the  accounting  officers  of  the  Treasury. 

The  other  question  for  consideration  in  the  present  case  is 
whether  the  Government  is  entitled  to  the  proportion  of  the 
through  rate  between  terminal  points  of  the  journey  as  shown 
on  the  request  or  to  the  rate  applicable  between  the  points 
for  which  the  request  was  issued. 

It  has  been  a  long-established  practice,  which  it  is  under- 
stood originated  at  the  request  of  and  for  the  convenience  of 
the  railroads,  that  separate  requests  and  bills  of  lading  have 
been  issued  for  different  portions  of  a  through  service,  with 
the  understanding  that  the  United  States  would  not  be  com- 
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raitted  to  the  payment  of  local  rates  for  any  portion  of  the 
through  transportation. 

The  conditions  which  required  the  issuance  of  sepai'ate 
bills  of  lading  and  transportation  requests  to  the  different 
transportation  companies  have  ceased  to  exist,  and  no  reason 
is  now  apparent  why  transportation  can  not  be  provided  to 
ultimate  destination  on  through  bills  of  lading  and  trans- 
portation requests. 

If  the  (jrovernment  desires  to  secure  the  advantages  of 
through  rates,  it  should  provide  therefor  by  the  issuance  of 
through  transportation  requests  and  through  bills  of  lading. 

It  is  therefore  held,  and  I  so  decide,  that  each  transportation 
request  or  bill  of  lading  constitutes  a  contract,  when  accepted 
b}^  the  carrier  and  service  is  performed  thereon,  between  the 
Government  and  the  carrier,  and  that  each  such  request  or 
bill  of  lading  should  be  settled  on  the  basis  of  rates  in  effect 
between  the  points  specified  therein,  regardless  of  ultimate 
terminal  points,  unless  through  transportation  is  actually 
furnished  on  a  series  of  requests  or  bills  of  lading  and  the 
carriers  agree  to  accept  the  through  rates  for  such  service. 

It  should  be  understood  that  no  Government  oflScer  has  a 
right  to  contract  to  pay  for  service  rendered  the  Government 
at  higher  rates  than  are  available  to  the  public  for  the  same 
class  of  service,  less  the  deductions  required  by  law  to  be 
made  on  account  of  seiTice  for  the  Government. 

The  issuance  of  separate  requests  and  separate  bills  of  lad- 
ing to  different  transportation  companies  will  subject  the 
Government  to  the  payment  of  local  rates  in  the  absence  of 
an  agreement  to  accept  the  proportion  of  through  rates  on 
such  business. 

This  decision  should  not  be  construed  to  authorize  payment 
at  local  rates  when  separate  bills  of  lading  and  transportation 
requests  have  been  issued  until  sufficient  time  has  elapsed  in 
which  to  give  notice  to  the  proper  officers  of  the  Government. 

Settlement  for  transportation  service  rendered  prior  to  such 
time  should  be  made  on  the  basis  of  the  division  of  the  through 
rates  between  ultimate  terminal  points,  in  accordance  with  the 
long-established  practice. 

Settlement  of  the  account  of  the  Pennsylvania  Railroad 
Company  submitted  by  you  should  be  made  on  the  basis  of 
the  division  of  the  through  second-class  limited  rates  from 
Washington,  D.  C,  to  San  Francisco,  Cal. 
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DRAWBACK   OF    INTERNAL-REVENUE    TAX  PAID 
ON  ARTICLES  SHIPPED  TO  THE  PHILIPPINES. 

The  provision  in  the  act  of  June  13,  1898,  for  the  allowance  of  a  drawback 
of  the  amount  of  internal-revenue  taxes  paid  on  certain  articles  **when 
exported,"  applies  only  to  articles  shipped  to  a  foreign  country,  and 
doe?  not  authorize  the  allowance  of  a  drawback  on  articles  shipped  to 
the  Philippinea. 

{Decision  hy  Comptroller  TmceioelU  Decemher  W^  1901,) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

'•  In  compliance  with  section  8  of  the  act  of  July  31,  1894 
(26  Stat.,  207),  I  have  the  honor  to  transmit  herewith  the 
claim  of  McKesson  and  Robbins  for  drawback  of  the  internal- 
revenue  tax  paid  on  medicinal  proprietary  articles  and  prep- 
arations shipped  to  Manilla,  P.  I.,  April  25,  1901,  per  entry 
No.  632. 

"  The  claim  is  made  under  section  26  of  the  act  of  June  13, 
1898  (30  Stat,  463),  which  provides  that  -there  shall  bean 
allowance  of  drawback  on  articles  mentioned  in  schedule  ''B" 
of  this  act  on  which  any  internal-revenue  tax  shall  have  been 
paid  equal  in  amount  to  the  stamp  tax  paid  thereon,  and  no 
more,  when  exported,  to  be  paid  by  the  warrant  of  the  Sec- 
retary of  the  Treasury  on  the  Treasurer  of  the  United  States 
out  of  any  money  arrising  from  internal  taxes  not  otherwise 
appropriated.'    *    *    * 

**  The  Commissioner  of  Internal  Revenue  has  allowed  the 
claim  for  $5.93  in  his  certificate  No.  25778,  which  includes  27 
claims  aggregating  1^178,  and  is  transmitted  with  the  claim. 

*'  I  have  decided  that  the  right  to  an  allowance  of  drawback 
under  said  section  26,  extends  only  to  articles  mentioned  in 
schedule  '  B'  when  expoited  to  a  country  without  the- jurisdic- 
tion of  the  United  States.  And  as  the  Supreme  Court  has 
decided  in  the  '  fourteen  diamond  rings  case'  that  the  Philip- 
pine Islands  are  domestic  territory  in  relation  to  the  United 
States  tariff  laws,  there  is  therefore  no  authority  for  the  allow- 
ance of  drawback  on  articles  on  which  the  internal-revenue 
tax  has  been  paid  when  shipped  to  Manila  or  to  other  ports  in 
said  islands.'^ 

The  word  '*  import "  as  applied  to  merchandise  brought  into 
the  United  States,  connotes  from  a  foreign  country.      See 

WfX)drvff  V.  Par  ham  (8  Wall.,  132),  and  DeLima  v.  Bidxoell 
(18!to  U.  S.,  1,  176).     In  the  latter  cuse  the  court  said: 

*•  We  think  the  decision  in  the  Fassett  case  is  conclusive  to 
the  effect  that  if  the  question  be  whether  the  sugars  ^vere 
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imported  or  not,  such  question  could  not  be  raised  before  the 
Board  of  General  Appraisers,  and  that  whether  they  were 
imported  merchandise  for  the  reasons  ^iven  in  the  Fassett 
case,  that  a  vessel  is  not  an  imported  article,  or  because  the 
merchandise  was  not  brought  from  a  foreign  country,  is  imma- 
terial.    In  either  case  the  merchandise  is  not  importedy 

The  word  '' export"  is  an  antithetical  term,  and  applied  to 
merchandise  carried  out  of  the  United  States,  connotes  to  a 
foreign  coxmtry,  (Dooley  v.  United  States,  decided  by  the 
Supreme  Court,  December  2,  1901.) 

In  the  case  of  The  Diamond  Hings,  decided  December  2, 
1901,  to  which  the  Auditor  refers,  the  Supreme  Court  held 
that  the  Philippines  were  domestic  territory  for  all  purposes. 
That  decision  had  reference  to  the  tariff  act  of  July  24,  1897 
(30  Stat.,  151),  but  this  point  in  the  decision  is  equally. appli- 
cable to  tht5  act  of  June  13,  1898,  siipra^  imposing  internal- 
revenue  taxes  and  providing  for  di-awbacks. 

I  do  not  mean  to  say  that  Congress  may  not  by  appropriate 
legislation  authorize  the  allowance  of  a  drawback  of  internal- 
revenue  taxes  where  articles  upon  which  such  tax  has  been 
paid  are  transferred  to  the  Philippines.  But  I  think  such  is 
not  the  effect  of  existing  law. 

The  decision  of  the  Auditor  is  approved. 


PAYMENT  OF  A  PENSION  TO  THE  GUARDIAN  OF 
MINOR  CHILDREN. 

Payment  to  the  guardian  of  minor  children,  in  pursuance  of  section  4766, 
Revised  Statutes,  of  a  pension  due  his  wards  is  payment  to  them,  and 
such  payment  operates  as  a  bar  to  a  claim  by  another  guardian  for 
the  pension  so  paid. 

Payment  to  the  guardian  of  minor  children,  in  pursuance  of  section  4766, 
Revised  Statutes,  of  a  pension  due  his  wards  is  payment  to  them,  and 
money  so  paid  ceases  to  be  public  money. 

(Decision  hy  Acting  Comptroller  Mitch^lL  December  21, 1901.) 

The  Auditor  for  the  Interior  Department  submits  for  ap- 
proval, disapproval,  or  modification  his  decision  in  the  claim 
of  Dr.  D.  H.  Lewis,  as  guardian  of  the  minor  children  of 
Moses  A.  Bice,  a  deceased  pensioner,  for  1^930.14  pension 
money  which  he  claims  to  be  due  said  minors  under  pension 
certificate  No.  430304,  dated  September  3,  1896. 

It  appears  that  on  Septem))of  3,  1896,  the  Interior  Depart- 
ment, under  the  act  of  June  ril,  1890  (26  Stat.,  183),  issued 
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pension  certificate  No.  430304  in  favor  of  foin-  minor  children, 
under  the  age  of  16  years,  of  Moses  A.  Bice,  deceased,  late 
private,  Company  A,  Twenty-fifth  United  States  Volunteer 
Infantry,  at  the  rate  of  $8  per  month,  and  also  $2  per  month 
for  each  of  said  children  until  they  arrived  at  the  age  of  16 
years,  respectively. 

The  orphans'  court  of  Washington  County,  Pa.,  appointed 
Oliver  C.  C.  Pollock  guardian  for  said  minors,  and  he  duly 
qualified  as  such  and  filed  a  certificate  of  said  guardianship, 
dated  the  17th  day  of  September,  1896.  Said  pension  was 
paid  to  said  Pollock  as  such  guardian  by  the  pension  agent  at 
Pittsburg,  Pa.,  and  payments  were  continued  until  the  sum  of 
$916.27  had  been  paid,  and  for  which  payments  the  said  pen- 
sion agent  in  his  regular  course  of  accounting  to  the  Auditor 
for  the  Interior  Department  was  given  credit.  It  also  appears 
by  a  communication  from  the  Commissioner  of  Pensions  to 
the  Auditor  under  date  of  May  4,  1901,  that  said  guardian, 
after  said  pension  had  been  so  paid,  failed  to  properly  dis- 
burse the  same  in  favor  of  his  said  wards,  but  undertook  by 
means  of  false  and  fraudulent  vouchers  to  appropriate  the* 
same  to  his  own  use,  and  that  after  said  facts  became  fully 
known  and  understood  by  the  special  examiner  of  the  Pension 
Bureau  said  guardian  offered  to  make  restitution  of  said  pen- 
sion fund,  and  to  that  end  it  was  determined  that  it  would  be 
best  to  have  said  guardian  deposit  the  sum  due  said  minors, 
^930.14,  in  a  bank  at  Washington,  Pa.,  until  an  order  could 
be  procured  from  the  orphans'  court  to  pay  the  same  into 
court  or  until  a  new  guardian  could  be  appointed;  and  there- 
upon said  guardian  deposited  said  amount  with  the  Title 
Guarantee  and  Trust  Company,  of  Washington,  Pa.,  taking 
therefor  a  certificate  of  deposit  in  his  own  name,  which  cer- 
tificate he  turned  over  to  the  Commissioner  of  Pensions  as  an 
evidence  of  his  good  faith  and  for  the  approval  of  the  Com- 
missioner of  Pensions  as  to  the  manner  and  amount  of  settle- 
ment, for  the  Commiss.oner  to  hold  until  the  money  could  be 
turned  over  to  the  orphans'  court  or  to  a  new  guardian,  the 
c*ertificate  being  unindorsed  and  remaining  payable  to  Pollock 
onl3\  Subsequently  the  Commissioner  of  Pensions  deemed  it 
proper  to  require  the  guardian  to  change  the  certificate  into 
a  draft  paj'able  to  the  Commissioner  of  Pensions.  The  amount 
of  this  draft,  $930.14,  was,  on  Januarj'  3,  1901,  deposited  with 
the  Treasurer  of  the  United  States,  per  certificate  of  deposit 
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No.  2829,  as  representing  a  refundment  made  by  Oliver  C.  C. 
Pollock  as  guardian  of  the  minor  children  of  Moses  A.  Bice, 
deceased,  under  pension  certificate  No.  430304,  and  the  Aud- 
itor for  the  Interior  Department  was  thereupon  advised  that 
the  disposal  of  this  amount  could  not  be  made  until  a  new 
guardian  had  been  appointed  by  the  proper  court. 

On  May  4,  1901,  the  Commissioner  of  Pensions,  in  a  com- 
munication to  the  Auditor,  directed  that — 

''The  amount  refunded  should  be  paid  to  the  present  guard- 
ian, whose  name  and  post-oflSce  address  are  Dr.  D.  H.  Lewis, 
of  Washington,  Pa." 

On  September  16,  1901,  Doctor  Lewis,  as  guardian  of  said 
minors,  filed  this  claim  with  the  Auditor  for  the  amount  of 
the  pension  money  due  said  wards,  viz,  $930.14. 

The  Auditor,  for  various  reasons  given  by  him,  which  I  do 
not  deem  it  necessary  to  set  out  in  full,  decided: 

"I  therefore  decide  that  the  claim  of  Dr.  D.  H.  Lewis, 
present  guardian  of  the  minors  of  Moses  A.  Bice,  must  be 
disallowed;  that  the  money  represented  in  certificate*  of  de- 
posit 2829  is  not  public  money,  but  the  certificate  of  deposit 
should  be  cancele>d  and  the  amount  thereof,  ^930.14,  should 
be  refunded  to  the  orphans'  court  of  Washington  County,  Pa., 
which  court  has  jurisdiction  over  the  pei'sons  and  estate  of 
these  minors." 

The  action  of  the  Commissioner  of  Pensions  is  based  upon  the 
theory  that  a  guardian  having  in  his  possession  as  such  pen- 
sion money  belonging  to  his  wards  is  the  agent  of  the  United 
States  and  that  the  pension  money  in  his  hands  as  such  is  in 
transitu^  as  it  were,  until  it  reaches  its  final  destination,  and 
is  controlled  by  the  United  States,  and  that  when  such  guard- 
ian makes  an  expenditure  of  such  money  in  behalf  of  his 
ward  he  does  so  not  as  guardian  under  the  laws  of  the  State, 
but  as  an  agent  of  the  United  States,  and  that  the  Commis- 
sioner of  Pensions  may,  under  the  direction  of  the  Secretary 
of  the  Interior,  control  and  regulate  said  guardian  in  the  dis- 
bursement of  said  money  and  may  require  him  to  refund  such 
sums  to  the  United  States  as  have  not  been,  in  the  judgment 
of  the  Commissioner  of  Pensions,  properly  expended  by  him. 

Sections  4783  and  5486,  Revised  Statutes,  are  as  follows: 

"  Sec.  4783.  Every  guardian  having  the  charge  and  custody 
of  the  pension  of  his  ward  who  embezzles  the  same  in  viola- 
tion of  his  tiust,  or  fraudulently  converts  the  same  to  his  own 
use,  shall  be  punished  by  fine  not  exceeding  two  thousand  dol- 
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Jars,  or  imprisonment  at  hard  labor  for  a  term  not  exceeding 
five  years,  or  both." 

"  Sec.  5486.  If  any  guardian  having  the  charge  and  custody 
of  the  pension  of  his  ward  shall  embezzle  the  same  in  violation 
of  his  Uust,  or  fraudulently  convert  the  same  to  his  own  use, 
he  shall  be  punished  by  fine  not  exceeding  two  thousand  dol- 
lars, or  imprisonment  at  hard  labor  for  a  term  not  exceeding 
five  years,  or  both,  at  the  discretion  of  the  court." 

The  act  of  February  10,  1891  (26  Stat,  746),  amending  said 
sections  4783  and  5486,  is  as  follows: 

"  Every  guardian,  conservator,  curator,  committee,  tutor, 
or  other  person  having  charge  and  custody  in  a  fiduciary 
capacity  of  the  pension  of  his  ward  who  shall  embezzle  the 
same  in  violation  of  his  trust,  or  fraudulently  convert  the  same 
to  his  own  use,  shall  be  punished  by  fine  not  exceeding  two 
thousand  dollars  or  imprisonment  at  nard  labor  for  a  term  not 
exceeding  five  years,  or  both,  at  the  discretion  of  the  court." 

On  May  22,  1901,  Assistant  Secretary  of  the  Interior 
Campbell,  in  a  communication  to  the  Commissioner  of  Pen- 
sions, rendered  a  decision  construing  the  statutes  above  cited, 
in  which  he  held  that: 

"  1.  The  ffuardian  of  a  pensioner  is  the  agent  of  the  United 
States  for  the  proper  expenditure  of  pension  monej"  in  his 
hands,  irrespective  of  the  duties  devolved  upon  him  by  the 
State  law. 

'•2.  A  pension  fund  granted  to  a  pensioner,  in  the  hands  of 
a  guardian,  is  in  transitu  until  it  reaches  its  final  destination, 
and  is  controlled  only  by  the  United  States;  and  the  Commis- 
sioner of  Pensions  is  invested  with  the  discretionary^  power 
necessary  to  the  proper  admmistration  of  the  pension  laws, 
and  guardians  holding  pension  funds  are  subject  to  his  direc- 
tion, both  before  and  after  the  death  of  their  wards. 

"3.  All  funds  which  have  accumulated  in  the  hands  of  a 
guardian  by  operation  of  the  pension  law,  and  have  not  been 

Caid  to  the  pensioner  or  expended  in  accordance  with  law  in 
is  behalf,  are  in  the  nature  of  accrued  pension. 
"'4.  An  unexpended  pension  fund  in  the  hands  of  a  guardian 
has  not,  in  legal  contemplation,  been  paid  to  the  pensioner, 
and  is  an  accrued  pension. 

"'5.  The  act  of  March  2,  1895,  is  the  law  of  distribution 
of  accrued  pension  of  a  deceased  pensioner,  and  applies  to  the 
fund  in  the  hands  of  a  guardian  unexpended  at  the  time  of 
such  pensioner's  decease." 

The  Assistant  Secretary  of  the  Interior  holds,  by  the  above 
decision,  that  such  a  guardian  is  wholly  under  the  jurisdiction 
and  subject  to  the  direction  of  the  Commissioner  of  Pensions, 
both  before  and  after  the  death  of  his  ward,  and  that  no  State 
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court  can  punish  such  guardian  for  embezzlement  of  pension 
funds  in  his  hands,  nor  can  such  a  court  take  jurisdiction  in 
an}^  civil  proceeding  brought  by  a  pensioner  to  recover  money 
wrongfully  withheld  from  him  by  the  guardian. 

According  to  the  above  decision,  the  pension  which  has 
been  granted  to  a  child  and  which  has  been  paid  to  its 
guardian  is  to  be  regarded  as  accrued,  but  unpaid,  pension 
within  the  meaning  of  the  act  of  March  2,  1895  (28  Stat., 
964),  and  that  if  it  should  die  its  pension  money  so  paid  would 
not  become  a  part  of  its  estate,  but  would  revert  to  the  Gov- 
ernment except  so  much  as  might  be  necessary  to  reimburse 
the  person  who  bore  the  expenses  of  its  last  sickness  and 
burial  if  it  did  not  leave  suflScient  assets  to  meet  such  expenses. 

The  constructions  placed  upon  the  pension  laws  by  the 
Interior  Department  are  always  entitled  to  a  most  respectful 
consideration,  but  in  this  case  I  find  myself  unable  to  concur 
in  the  construction  placed  upon  the  law  by  the  Assistant  Sec- 
retary of  the  Interior  in  his  said  decision. 

In  support  of  the  above  decision  the  Assistant  Secretary 
of  the  Interior  cited  The  United  States  v.  Hall  (98  U.  S.,  343); 
In  re  Waite  (81  Fed.  Rep.,  359);  Tennessee  v.  Davis  (100 
U.  S.,  257);  19  Op.  Att.  Gen.,  1. 

It  will  be  observed  that  sections  4783,  5486,  and  the  act  of 
February  10,  1891,  amending  said  sections,  supra^  are  purely 
penal  statutes,  and  provide  that  every  guardian,  etc.,  having 
charge  and  custody  of  the  pension  of  his  ward  who  shall 
embezzle  the  same  in  violation  of  his  trust,  or  fraudulently 
convert  the  same  to  his  own  use,  shall  be  punished  as  therein 
provided. 

The  object  and  purpose  of  sections  4783  and  5486,  as 
amended  by  said  act  of  Februaiy  10,  1891,  was  to  protect  the 
pension  money  of  and  belonging  to  a  ward,*  and  to  punish 
every  guardian  having  the  charge  and  custod}^  of  it  if  he 
embezzles  it  in  violation  of  his  trust  or  fraudulently  converts 
it  to  his  own  use.  They  expressly  recognize  that  pension 
money  paid  to  the  guardian  is  the  property  of  the  ward. 
Section  4783  provides: 

"Every  guardian  having  the  charge  and  custody  of  the 
pension  of  his  ward  who  shall  embezzle  the  same,"  etc. 

Section  54S6  provides: 

'"If  any  guardian  having  charge  and  custody  of  t\iQ pension 
of  his  icard  shall  embezzle  the  same,"  etc. 
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The  act  of  February  10,  1891,  provides: 

'*  Every  guardian  *  *  *  having  charge  and  custody  in 
a  fiduciary  capacity  of  the  pension  of  his  ward  who  snail 
embezzle  the  same,''  etc. 

Section  4766  of  the  Kevised  Statutes  is  as  follows: 

*'  Sec.  4766.  Hereafter  no  pension  shall  be  paid  to  any  per- 
son other  than  the  pensioner  entitled  thereto,  nor  otherwise 
than  according  to  the  provisions  of  this  title,  and  no  warrant, 
power  of  attorney,  or  other  paper  executed  or  purporting  to 
be  executed  by  any  pensioner  to  any  attorney,  claim  agent, 
broker,  or  other  person,  shall  be  recognized  by  any  agent 
for  the  payment  of  pensions,  nor  shall  any  pension  be  paid 
thereon.  But  payment  to  persons  laboring  under  legal  dis- 
abilities may  be  made  to  the  guardians  of  such  persons  in  the 
manner  herein  prescribed;  and  pensions  payable  to  persons 
in  foreig'n  countries  may  be  made  according  to  the  provisions 
of  existing  laws." 

The  act  of  August  8,  1882  (22  Stat.,  373),  amends  section 
4766,  but  the  amendment  does  not  aflfect  the  question  here 
involved. 

If  payment  of  a  pension  to  minor  children,  as  in  the  case 
under  consideration,  may  be  made  to  their  guardian,  as  pro- 
vided by  section  4766,  and  payment  is  accordingly  made  to 
the  guardian,  it  is,  by  the  very  terms  of  the  section,  a  pay- 
ment of  the  pension  to  the  ward,  and  the  money,  when  so 
paid,  becomes,  in  my  opinion,  the  absolute  property  of  the 
ward,  so  far  as  title  thereto  is  concerned,  as  effectively  as 
pension  money  when  paid  to  a  pensioner  entitled  thereto  who 
is  not  under  legal  disability  becomes  thereby  his  absolute 
property. 

By  section  4766,  as  amended,  except  in  certain  cases  which 
have  no  application  here,  it  is  provided  that  no  pension  shall 
be  paid  to  any  person  other  than  the  pensioner  entitled  thereto. 
It  expressly  prpvides  that  no  warrant,  power  of  attorney,  or 
other  paper  executed  or  purporting  to  be  executed  by  any 
pensioner  to  any  attorney,  claim  agent,  broker,  or  other  per- 
son shall  be  recognized  by  any  agent  for  the  payment  of  pen- 
sions, nor  shall  any  pensisn  be  paid  thereon.  It  strikes  down 
every  kind  of  an  instrument  which  might  be  executed  by  the 
pensioner,  and  operates  directl}^  upon  every  agent  of  the  Gov- 
ernment for  the  payment  of  pensions,  and  prohibits  such 
agent  from  paying  a  pension  to  any  person  other  than  the 
pensioner  entitled  thereto.  Its  purpose  is  to  protect  and 
secure  to  the  pensioner  the  pension  granted  to  him  and  to  pre- 
24941— Vol.  8 28 
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vent  its  diversion  from  his  sole  use  and  beuelit.     It  expressly 
provides: 

'"But  payment  to  persons  laboring  under  le^l  disabilities 
may  be  ma^e  to  the  guardians  of  .suen  persons  m  the  manner 
herein  prescribed." 

Each  State  in  the  Union,  through  its  courts,  is,  as  a  general 
proposition,  the  general  and  supreme  guardian  of  all  infants 
as  well  as  idiots  and  lunatics,  and  all  persons  laboring  under 
legal  disabilities,  or  such  persons  who  have  not  discretion 
enough  to  manage  their  own  concerns,  who  live  within  its 
borders.  To  do  this  the  State  courts  appoint  guardians  and 
may  direct  them  or  hold  them  in  check,  or  punish  them  for 
violation  of  their  trusts,  and  ma}'  remove  them  and  appoint 
others  in  their  stead.  The  guardian,  when  the  ward  comes 
of  age,  is  bound  to  give  him  an  accountmg  of  all  that  he  has 
transacted  on  his  behalf,  and  must  answer  for  all  losses  bj^ 
his  willful  default  or  negligence.  If  the  guardian  uses  the 
money  of  his  ward  or  neglects  to  invest  it,  he  is  chargeable 
witb  mterest. 

By  section  4766,  payment  of  the  pension  to  the  ward  is  made 
Dy  payment  of  the  pension  to  his  guardian,  and  when  so  paid 
it  becomes  a  part  of  the  estate  of  the  ward,  and  is  liable  for 
his  debts  in  the  same  manner  and  to  the  same  extent  as  a  pen- 
sion paid  a  pensioner  who  is  entitled  thereto  who  is  not  under 
legal  disability  becomes  a  part  of  his  estate  and  liable  for  his 
debts. 

Boaz^  administnit()i\  v.  Milliken  (83  Ky.,  634),  was  a  case 
where  David  S.  Bryan,  m  November,  1873,  was  appointed 
guardian  of  an  infant  son  of  a  deceased  soldier,  and  as  such 
guardian  filed  two  claims  for  his  ward  against  the  Government, 
one  being  for  back  pay  and  bounty  and  the  other  for  a  pen- 
sion. While  these  claims  were  pending,  and  before  anything 
had  been  allowed  upon  them,  Bryan  resigned,  and  was  dis- 
charged as  guardian. 

On  September  %  1874,  the  appellee,  Milliken,  qualified  as 

guardian,  and,  together  with  his  sureties,  covenanted  in  his 

bond  that  he  would  "faithfully  discharge  the  trust.''    The 

infant  had  no  estate  whatever  save  these  claims.     Upon  these 

claims  Bryan  collected  and  receipted  to  the  Government  as 

follows: 

March  4,  1875,  bounty  money $137.46 

July  31 ,  1875,  pension  money 1, 236. 07 
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and  afterwards,  at  each  of  four  different  dates,  ^30  of  pension 
money,  making  in  all  $1,493.53.  He  obtained  the  monej^  in 
each  instance  upon  his  affidavit  and  the  certificate  of  the  county 
court  clerk  that  he  was  still  the  guardian. 

It  was  shown  in  that  case  that  Milliken,  at  the  time  he  was 
appointed  such  guardian,  had  knowledge  of  the  pendency  of 
said  claims,  but  that  he  made  no  effort  to  collect  the  money 
due  the  ward  in  said  claims,  and  that  he  did  not  notify  the 
Govermnent  of  his  appointment  of  such  guardian,  and  thus 
allowed  the  claim  to  stand  in  the  name  of  the  former  guardian 
and  the  money  to  be  collected  by  him.  Upon  said  facts  the 
supreme  court  of  Kentucky  held  that  the  neglect  of  Milliken 
as  such  guardian  made  him  and  the  sureties  on  his  bond  liable 
to  the  ward  for  the  loss  of  said  several  sums  collected  by  Brj^an, 
with  6  per  cent  interest  thereon  from  March  6,  1880,  that 
being  the  date  of  the  filing  of  the  amended  petition. 

Clod.  Fdt-er  v.  Boss^  guardian  (70  N.  C,  733),  was  a  case 
where  the  defendant,  in  1854,  was  appointed  guardian  of  the 
plaintiff,  who,  as  heir  to  a  soldier  killed  in  the  Mexican  war, 
was  entitled  to  a  pension  from  the  United  States  Government, 
of  which  fact  the  guardian  had  sufficient  knowledge  to  put 
him  on  inquiry  as  to  such  pension.  The  guardian  took  no 
steps  to  collect  said  pension,  and  because  of  his  default  in  not 
prosecuting  a  claim  therefor  and  collecting  the  same  it  was 
lost.  The  supreme  court  of  North  Carolina  held  that  the 
guardian  upon  the  above  facts  was  liable  to  his  ward  for  the 
pension  which  had  accrued  from  1854  to  1861,  when  the  ward 
reached  the  age  of  16  years  and  the  pension  ceased. 

In  West  V.  Forsythe  (34  Indiana,  418),  it  was  held  that 
failure  of  a  guardian  to  give  a  bond  sufficient  to  secure  to  his 
wards,  who  were  minor  children  of  a  soldier  killed  in  the 
.senice  of  the  country  in  the  late  civil  war,  when  they  should 
arrive  at  age,  the  amount  of  a  pension  coming  to  them  from 
the  Government,  is  a  sufficient  cause  for  the  removal  of  the 
guardian,  and  it  was  ordered  in  that  case  that  he  be  removed 
as  such  guardian  upon  his  failure  to  give  such  J)ond. 

In  Welch  V.  Bunnis  (20  Iowa,  186),  it  was  held  that  pension 
money  belonging  to  minor  children  of  a  deceased  soldier,  in 
the  hands  of  their  guardian,  was  not  exempt  from  liability 
for  their  support  any  more  than  any  other  monej^  belonging 
to  them  in  the  hands  of  their  guardian. 

The  case  of  Fayette  Comity  v.  IIancocl\  giuirdian  (83  Iowa, 
6m),  involved  a  controversy  relative  to  pension  mone}"  in  the 
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hands  of  the  guardian  of  an  insane  pensioner,  the  widow  of  a 
deceased  soldier.  In  the  course  of  the  decision  the  supreme 
court  of  Iowa  said: 

''The  money  in  question  is  in  possession  of  the  guardian  of 
the  estate  of  tlie  pensioner,  and  therefoi*e  is  constnictively  in 
her  possession,  and  not  in  course  of  transmission  to  her." 

If  the  decision  of  the  Assistant  Secretary  of  the  Interior  of 
May  22  is  correct,  then  the  State  courts  in  the  cases  above 
cited  were  without  any  jurisdiction  of  the  subject-matter  over 
which  they  rendered  said  decisions. 

On  January  9,  1880,  Comptroller  Upton  held  that  money 
lawfully  paid  to  the  guardian  as  pension  is  no  longer  subject 
to  the  control  of  the  Government,  and  its  disposition  is  not  a 
matter  to  be  determined  by  the  accounting  officei-s.  (See 
Digest  Second  Comp.  Dec,  vol.  2,  sec.  999,  p.  340.) 

It  will  be  observed: 

First.  That  no  provision  is  made  by  any  Federal  statute  for 
the  appointment  of  a  guardian  to  administer  the  pension 
money  of  minors. 

Second.  No  Fedei-al  statute  has  ever  been  enacted  to  which 
my  attention  has  been  called  directing  the  manner  in  which 
pension  money  of  minors  shall  be  disbursed  by  the  guardians 
to  whom  payment  is  authorized,  and  no  attempt  by  Federal 
legislation  has  bfeen  made  to  control  or  direct  the  guardians 
of  minors  in  the  proper  management  and  disbursement  of 
pension  money  in  their  possession  as  such  guardians. 

Third.  If  Congress  had  intended  that  the  guardian  of  minor 
children  to  whom  pension  money  has  been  paid  shall  give  an 
account  of  his  acts  and  doing  in  the  management  and  expendi- 
ture thereof,  for  their  benefit,  to  the  Commissioner  of  Pen- 
sions, such  intention,  it  would  seem,  would  have  been  expressed 
by  Congress  in  a  manner  that  would  be  certain  and  direct,  and 
Congress  would  have  required  such  person  to  give  bond  with 
good  and  suflicient  sureties  for  such  amount  and  in  such  fonii 
as  the  Secretaiy  of  the  Interior,  or  some  other  officer,  might 
approve,  conditioned  upon  the  faithful  discharge  of  his  duties. 
But  the  law  makes  no  such  provisions.  It  would  be  remark- 
able if  the  law  authorized  a  pension  due  to  minor  children  of 
a  deceased  soldier  to  be  paid  to  a  pei-son  designated,  and  who 
is  thereafter  to  be  regarded  as  the  agent  of  the  Government 
in  the  management  and  disbursement  of  said  money  for  their 
benefit  under  the  direction  of  the  Commissioner  of  Pensions, 
and  at  the  same  time  make  no  provision  requiring  such  per- 
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son  to  give  any  bond  or  security  for  the  faithful  discharge  of 
such  a  trust. 

Fourth.  State  courts  have  uniformly  assumed  jurisdiction 
of  guardians  of  minoi's  and  of  pension  monej'  paid  to  such 
guardians,  and  controlled  and  directed  them  in  the  manage- 
ment thereof  in  the  same  manner  and  to  the  same  extent  as 
other  funds  coming  into  their  hands  as  guardians,  and  it  must 
he  assumed  that  Congress  was  cognizant  of  this  long-continued 
practice  when  it  authorized  the  pa3'ment  of  pensions  of  minors 
to  their  guardians.  It  had  knowledge  of  the  laws  of  the  dif- 
ferent States  relative  to  guardian  and  ward,  and  the  powers 
and  facilities  of  State  courts  to  require  of  guardians  the  faith- 
ful discharge  of  their  duties  and  to  protect  and  enforce  the 
rights  of  their  wards,  and  that  guardians  in  the  management 
and  proper  disbursement  of  the  pensions  of  their  wards  would 
be  controlled  and  regulated  by  the  State  courts. 

In  the  case  under  consideration,  suppose  the  present  guard- 
ian should  obtain  possession  of  the  Jn930.  14  pension  mone}' 
belonging  to  his  wards,  and  he  should  be  of  the  opinion  that 
the  best  use  he  could  make  of  the  money  for  the  children 
would  be  to  spend  it  in  sending  them  to  school  and  giving 
them  an  education,  and  that  he  should  petition  the  prop>er  court 
for  an  order  authorizing  him  to  so  expend  it  and  the  court 
should  grant  the  order,  and  that  thereupon  the  Commissioner 
of  Pensions  should  order  the  guardian  not  to  expend  the 
money  in  sending  the  children  to  school  but  to  invest  it  in 
Government  bonds.  If  the  decision  of  the  Assistant  Secre- 
tary of  the  Interior  is  correct,  he  should  obey  the  Commis- 
.•^ioner  of  Pensions;  but  I  am  of  opinion  that  in  such  case  he 
should  obey  the  order  of  the  court. 

If  the  present  guardian  should  now  sue  the  former  guard- 
ian and  the  sureties  on  his  bond  to  compel  him  to  account  for 
and  to  pa}"  over  to  him  as  guardian  the  money  in  question  with 
which  he  stands  charged,  1  do  not  think  the  fact  that  Pollock 
Bad  turned  over  the  money  belonging  to  his  wards  to  the  spe- 
cial examiner  of  the  Pension  Bureau  would  be  any  defense  to 
such  action.  I  do  not  mean  to  say  that  the  present  guardian 
can  not  recover  the  mone}'  due  his  ward  wherever  he  finds  it, 
but  I  do  say  that  if  he  should  not  sue  Pollock  and  the  sureties 
on  his  bond  to  recover  the  amount  belonging  to  his  wards  the 
fact  that  Pollwk  had  paid  the  money  due  his  wards  to  a  third 
person  as  a)K>ve  stated  would  not  be  a  defense  to  such  an  action. 
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I  do  not  think  the  decisions  cited  by  the  Assistant  Secretary 
of  the  Interior  in  his  decision  are  in  conflict  with  the  views 
herein  expressed. 

The  case  of  Hall  v.  United  States  (98  U.  S.,  343)  was  a  crimi- 
nal prosecution  under  section  4783,  mj/ra.  In  that  case  it 
appears  that  the  defendant  in  the  indictment  was  the  guardian 
of  William  Williamson,  who  was  at  the  time  mentioned,  and 
long  before  had  been,  entitled  to  a  pension  from  the  Govern- 
ment of  the  United  States,  and  that  the  defendant,  as  such 
guardian,  had  collected  pension  money  belonging  to  his  ward 
as  such  pensioner  to  the  amount  of  §500,  for  which  he  had 
never  accounted,  and  w^ich  he  had  never  expended  for  or  paid 
to  his  said  ward.  Payment  for  the  money  being  refused  and 
withheld,  an  indictment  against  the  defendant  was  returned 
by  the  grand  jury  of  the  circuit  court  for  the  southern  dis- 
trict of  Ohio,  in  which  it  was  charged,  among  other  things, 
that  the  respondent  being  then  and  there  the  duly  appointed 
guardian  of  William  Williamson,  who  was  entitled  to  a  pen- 
sion from  the  Government  of  the  United  States,  and  having 
then  and  there,  as  such  guardian,  charge  and  custod\'  of  the 
pension  money  belonging  to  his  said  ward,  did  unlawfully  and 
feloniously  embezzle,  in  violation  of  his  trust,  a  large  sum  of 
money,  to  wit,  $500,  pension  money  belonging  to  his  said 
ward,  which  he,  the  defendant,  as  such  guardian,  had  thereto- 
fore collected  from  the  Government  of  the  United  States. 

The  defendant  appeared  and  demurred  to  the  indictment. 
Hearing  was  had,  and  the  following  questions  arose,  upon 
which  the  judges  of  the  circuit  court  were  divided  in  opinion, 
and  the  same  were  certified  to  the  Supreme  Court: 

"'1.  Whether  the  circuit  court  has  any  jurisdiction  over  the 
alleged  oifense,  or  any  power  to  punish  the  defendant  for  any 
appropriation  of  the  money  after  its  le^l  payment  to  him  as 
such  guardian,  it  appearing  that  the  defendant  is  the  legal 
guardian  of  his  ward  under  the  laws  of  the  State,  and  that  the 
money  alleged  to  have  been  embezzled  and  fraudulently  coi^- 
verted  to  his  own  use  had  been  paid  over  to  him  by  the  Gov- 
ernment and  belonged  to  his  said  ward. 

''2.  If  the  defendant  did  embezzle  the  money  and  convert 
the  same  to  his  own  use  after  it  was  paid  over  to  him  In-  the 
Government,  is  he  liable  to  indictment  for  the  offense  under 
the  act  of  Congress  or  only  under  the  State  law  i 

'*3.  Is  the  act  of  Congress  under  which  the  indictment  is 
found  a  constitutional  and  valid  lawT' 
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The  Supreme  Court  saj's  that  the  questions  certified  pre- 
sented only  two  questions  for  decision  which  it  was  important 
for  it  to  answer  in  any  formal  manner: 

'•1.  Whether  the  offense  defined  by  the  act  of  Congress  is 
committed  when  the  embezzlement  and  conversion  charged  in 
the  indictment  did  not  take  place  until  the  pension  mone}'  was 
paid  over  b}"  the  Government  to  the  def enaant  as  guardian  of 
the  ward. 

•'  2.  Whether  the  act  of  Congress  defining  the  offence  charged 
in  the  indictment  is  a  valid  law,  pa^ssed  in  pursuance  of  the 
Constitution." 

The  Supreme  Court  held,  quoting  from  the  syllabus: 

''Congress  has,  under  the  Constitution,  power  to  declare 
that  the  embezzlement  or  fraudulent  conversion  to  his  own 
use  by  a  guardian  of  the  mon^y  which  he,  on  behalf  of  his 
wards^  has  received  from  the  Government  as  a  pension  due  to 
them  is  an  offense  against  the  United  States,  and  to  vest  the 
proper  circuit  court  with  jurisdiction  to  try  and  punish  him 
therefor." 

As  I  construe  the  decision,  all  that  it  decided  is  embraced  in 
the  syllabus.  In  the  course  of  the  decision  the  Supremo  Court 
says: 

•'Guardians  having  the  charge  and  custody  of  the  pensions 
of  their  wards  who  embezzle  tne  same  in  violation  of  their 
trust,  or  fraudulently  convert  the  same  to  their  own  use,  are 
the  material  words  of  the  enactment;  and  the  proposition  is, 
that  the  circuit  court  has  now  power  to  punish  the  defendant 
for  any  appropriation  by  him  of  said  money  after  its  legal 
payment  to  him  as  such  guardian,  which  to  a  demonstration  is 
a  mistake,  if  the  act  of  Congress  is  a  valid  and  constitutional 
act.  for  several  reasons,  each  of  which  is  sufficient  to  show  that 
the  proposition  is  unsound:  1.  Because  the  guardian  has  not. 
and  can  not  have,  in  the  nature  of  things,  the  charge  and 
custody  of  the  pension  money  of  his  ward  until  it  is  paid  to 
him  by  the  Government.  2.  Because  he  can  not,  witnin  the 
meaning  of  the  act  of  Congress,  embezzle  the  pension  money 
of  his  ward  or  fraudulently  convert  the  same  to  his  own  use 
in  violation  of  his  trust  before  the  same  is  paid  to  him  as  such 
guardian.  3.  Because,  if  the  theory  of  the  defendant  is  cor- 
HM-t,  the  act  of  Congress  defines  certain  acts  of  such  a  guardian 
as  an  offense  that  in  the  nature  of  things  is  practically  impos- 
sible, which  would  show  that  the  act  of  Congress  is  an 
alysurdity.  4.  Because  the  plain  import  and  obvious  meaning 
of  the  language  of  the  provision  contradicts  the  theory  of  the 
defendant,  and  shows  tnat  Congress  intended  to  protect  the 
pension  money  as  a  fund  for  the  ward  after  it  was  paid  to  the 
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guardian,  and  to  punish  the  depositary  if  he  embezzled  or 
tmudulently  converted  it  to  hi.s  own  use  before  he  rendered 
an  account  for  it  or  expended  it  for  the  benetit  of  the  ward, 
as  the  law  required. 

'^  Viewed  in  the  light  of  these  suggestions,  it  follows  that 
the  otfense  set  forth  in  the  indictment  is  well  defined  in  the  act 
of  Congress,  and  that  the  offense  as  there  defined,  if  the  act 
of  Congress  is  valid  and  constitutional,  consists  of  embezzling 
the  pension  of  the  ward  by  the  guardian  or  of  f  raudulentl}' 
converting  the  same  to  his  own  use  after  the  same  is  paid  to 
him  by  the  Government. 

*  *  «  *  *  *  * 

"Briefly  stated,  the  objections  to  the  constitutionality  of 
the  law  are  as  follows:  1.  That  it  is  municipal  in  its  character, 
operating  directly  on  the  conduct  of  individuals,  and  that  it 
assumes  to  take  the  place  of  ordinary  State  legislation.  2. 
That  if  Congress  may  pass  such  a^  law,  then  Congress  may 
assume  all  the  police  regulations  of  the  States  and  work  their 
entire  destruction.  3.  That,  inasmuch  as  the  State  law  author- 
ized the  guardian  to  receive  the  pension  money,  the  defendant 
can  not  be  subjected  to  an  indictment  under  an  act  of  Con- 
gress for  embezzling  it  after  he  lawfully  received  it.  4.  That 
matters  of  police  regulation  are  not  suiTendered  to  Congress, 
but  are  exclusively  within  State  legislation.  5.  That  a  guardian 
is  a  State  officer,  and  as  such  is  not  subject  to  the  laws  of  Con- 
gress in  the  performance  of  his  duties. 

*'  Power  to  protect  the  fund  from  misappropriation,  fraud, 
and  unauthorized  conversion  to  the  use  of  another,  and  to 
secure  its  safe  and  unimpaired  transmission  to  the  beneficiar3\ 
has  been  claimed  and  exercised  through  the  whole  period  since 
Congress,  under  the  Constitution,  commenced  to  grant  such 
bounties. 

*  *  *  *  «  *  «- 

"  For  the  defendant  it  is  insisted  that  when  the  pavment  is 
made  to  the  guardian  the  money  paid  ceases  to  be  within  the 
constitutional  control  of  the  United  States,  and  that  the  act  of 
Congress  which  enacts  that  the  guardian  w^ho  embezzles  the 
money  or  fraudulently  converts  the  same  to  his  own  use  is 
guilt}'  of  a  misdemeanor  is  unconstitutional  and  void.  The 
court  is  unhesitatingly  of  a  different  opinion,  for  several 
reasons:  1.  Because  the  United  States,  as  the  donors  of  the 
pensions,  may,  through  the  legislative  department  of  the  Gov- 
ernment, annex  such  conditions  to  the  donation  as  they  see 
fit  to  insure  its  transmission  unimpaired  to  the  beneficiarv. 
2.  Because  the  guardian,  no  more  than  the  agent  or  the  attor- 
ney of  the  pensioner,  is  obliged  by  the  laws  of  Congress  to 
receive  the  fund,  but  if  he  does  he  must  accept  it  sul>ject  to 
the  annexed  conditions.  3.  Because  the  word  *  guardian '  as 
used  in  the  acts  or  Congre^rS  is  merely  the  designation  of  the 
person  to  whom  the  money  gmnted  may  be  paid  for  the  use 
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and  benefit  of  the  pensioners.  4.  Because  tiie  fund  jjroceeds 
from  the  United  States,  and  inasmuch  as  the  donation  is  a 
voluntary  gift  the  Congress  may  pass  laws  for  its  protection — 
certainly  until  it  passes  into  the  hands  of  the  beneficiary — 
which  is  all  that  is  necessary  to  decide  in  this  case.  5.  Be- 
cause the  elements  of  the  offense  defined  by  the  act  of  Con- 
gress in  question  consist  of  the  wrongful  acts  of  the  individual 
named  in  the  indictment,  whollv  irrespective  of  the  duties 
devolved  upon  him  by  the  State  law.  6.  Because  the  theory 
of  the  defendant  that  the  act  of  Congress  augments,  lessens^ 
or  makes  any  change  in  respect  to  3ie  duties  of  a  guardian 
under  the  State  law  is  entirely  erroneous,  as  the  act  of  Con- 
gress merely  provides  that  the  pension  ihrv  be  paid  to  the 
person  designated  as  guardian,  for  the  use  and  benefit  of  the 

Eensioner,  and  that  the  person  who  receives  the  pension,  if 
e  embezzles  it  or  fraudulent^  converts  it  to  his  own  use, 
shall  be  guilty  of  a  misdemeanor,  and  be  punished  as  therein 
provided." 

The  language  used  by  the  court  should  be  construed  with 
reference  to  the  subject  it  has  before  it  and  is  considering. 
The  court  expressly  says  that  the  act  of  Congress  it  was  con- 
sidering does  not  augment,  lessen,  or  make  any  change  in 
respect  to  the  duties  of  guardians  under  State  laws.  Their 
duties  under  the  State  laws  are  the  same  as  if  the  act  of  Con- 
gress had  never  been  passed. 

In  a  sense,  and  within  the  meaning  of  section  4783,  which 
the  Supreme  Court  w^as  considering,  in  the  Hall  case,  pay- 
ment of  a  pension  to  a  person  entitled  thereto  is  not  made  to 
the  pensioner  by  pa3'ing  it  onh^  to  his  guardian.  It  is  not  a 
payment  to  the  pensioner  in  the  sense  that  the  pension  has 
been  placed  in  his  physical  possession  and  under  his  control, 
and  in  that  sense  it  may  be  said  to  be  in  course  of  transmis- 
sion to  the  pensioner,  but  it  is  a  good  and  valid  payment  of 
the  pension  to  the  pensioner  within  the  meaning  of  section 
4766  and  in  the  contemplation  of  the  law,  in  the  sense  that 
when  it  is  so  paid  it  cerises  to  be  money  due  or  to  become  due 
the  pensioner  from  the  United  States,  and  becomes  the  abso- 
lute property  of  the  pensioner  or  wmrd,  and  inures  solely  to 
his  benefit  under  the  laws  of  the  State  having  jurisdiction  of 
the  trust,  in  the  same  manner  as  other  money  owned  by  the 
ward  in  the  possession  of  his  guardian,  and  in  the  absence  of 
mistake  or  fraud  it  can  not  be  recalled  b}-  the  Government. 

If  the  views  I  have  alread}'  stated  are  correct,  the  cases  of 
TrnneMee  v.  J)arif<  (lOU  U.  S.,  257)  and  l?i  re  Watt^^  (81  Fed. 
Rep.,  359)  have  no  application  here,  because  in  each  of  these 
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cases  the  defendant  was  an  officer  of  the  United  States,  and 
was  indicted  in  the  State  courts  for  acts,  as  it  appeared,  that 
were  committed  b}-  him  in  his  official  capacity  as  an  officer  of 
the  United  States  and  in  the  exercise  of  his  official  authorit}" 
and  duty  as  such  officer.  In  such  a  case,  and  upon  the  facts 
stated  in  each  of  the  abov^  cases,  it  was  held  that  the  defend- 
ant was  answerable  only  in  a  Federal  and  not  a  State  court. 
In  19  Op.  Att.  Gen.,  1,  all  that  the  Attorney-General  held 
was  that — 

''Under  section  4718,  Revised  Statutes,  the  receipt  by  a 
pensioner  of  a  check  for  the  amount  due  him  on  his  pension, 
which  was  indorsed  but  not  ti'ansf erred  by  him  in  nis  life- 
time, is  not  pay  men  t^'^'^ 

and  it  would  necessaril}'  follow  that  the  amount  was  accord- 
ingly "accrued  pension.'' 

The  zeal  of  the  Commissioner  of  Pensions,  in  trying  to  pro- 
tect and  enforce  the  rights  of  these  children,  is  commendable; 
but  the  fact  that  the  oi*phans'  court  of  Pennsylvania,  where 
the  children  live,  may  have  made  a  mistake  in  selecting  a 
guardian  for  them  does  not  change  the  law;  that  when  the 
pension  was  paid  to  Pollock,  their  guardian,  it  became  their 
absolute  property  and  ceased  to  be  public  money. 

For  the  reason  given  I  am  of  the  opinion,  and  so  decide, 
that  when  the  United  States  paid  to  Oliver  C.  C.  Pollock, 
guardian,  the  pension  money  due  to  the  minor  children  of 
Moses  A.  Bice,  deceased,  the  claim  of  said  minor  children 
against  the  United  States  for  said  pension  money  was  thereby 
discharged,  and  said  pa3'ment  constitutes  a  complete  bar  to 
the  claim  of  the  present  guardian  in  so  far  as  the  accounting 
officei's  are  concerned,  whatever  disposition  may  have  been 
made  of  said  money  by  the  said  Pollock. 

It  is  not  claimed  that  said  money  was  erroneously  paid  to 
said  Pollock,  or  that  he  was  not  qualified  to  receive  it  at  the 
time  payment  was  made,  and  it  does  not  therefore  come 
within  the  principle  that  money  wrongful!}'  paid  was  no  pay- 
ment, and  that  when  refunded  it  retains  its  character  as  public 
funds  and  must  be  deposited  in  the  Treasur3\  (4 Comp.  Dec, 
211;  8  Comp.  Dec,  39S,  402.) 

The  amount  of  money  paid  over  to  the  Commissioner  of 
Pensions  b}'  Oliver  C.  C.  Pollock,  guardian,  not  being  public 
money,  there  is  no  authority  of  law  for  covering  it  into  the 
Treasurv  as  such,  so  as  to  form  the  basis  for  a  future  account- 
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ing  between  the  guardian  of  said  minors  and  the  United 
States. 

For  the  reason  given  the  Auditors  decision  disallowing  the 
claim  of  Dr.  D.  H.  Lewis  is  approved. 

No  opinion  is  expressed  at  this  time  of  the  disposition  that 
should  be  made  of  the  money  on  deposit,  as  it  is  private 
funds;  however,  I  see  no  reason  why  it  may  not  be  returned 
to  the  Commissioner  of  Pensions  to  be  disposed  of  by  him  as 
he  deems  proper. 

As  herein  modified,  the  decision  of  the  Auditor  is  approved. 


HOLDING  TWO  OFFICES. 

A  retired  oflficer  of  the  Army  is  an  officer  of  the  United  States. 

An  assistant  general  treasurer  and  inspector-general  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  is  not  an  officer  of  the  United  States 
within  the  meaning  of  the  act  of  July  31,  1894. 

The  provision  in  the  act  of  July  31,  1894,  that  no  person  who  holds  an 
office  having  annual  compensation  of  $2,500  shall  be  appointed  to  or 
hold  any  other  office  having  compensation  attached  thereto  does  not 
prohibit  a  retired  officer  of  the  Army,  receiving  compensation  in  excess 
of  $2,500,  from  holding  the  position  of  assistant  general  treasurer  and 
assistant  inspector-general  of  the  National  Home  for  Disabled  Volun- 
teer Soldiers. 

[Decision  hy  Assistant  Comptroller  Mitchell^  Janmtry  11^  1902.) 

The  Auditor  for  the  War  Department  submits  the  following 
decision  for  approval,  disapproval,  or  modification: 

''In  the  examination  of  voucher  No.  468  of  the  accounts  of 
J.  M.  Berminffham,  general  treasurer  of  the  National  Home 
for  Disabled  Volunteer  Soldiers,  for  the  quarter  ending  March 
31,  1901,  on  which  Maj.  Moses  Harris  was  paid  $166.67  for 
the  month  of  January,  1901,  at  the  rate  of  $2,000  per  annum, 
as  assistant  general  treasurer  and  assistant  inspector-genei-al 
of  said  Home,  the  question  arises  whether  or  not  saia  payee 
is  legally  entitled  to  receive  compensation  as  such  officer,  in 
view  of  the  provisions  of  section  2  of  the  act  of  July  31, 1894 
(28  Stat.,  205),  and  of  the  fact  that  Major  Harris  was,  during 
the  month  covered  by  said  payment,  a  retired  officer  of  the 
Ann}^  and  in  receipt  of  compensation  as  such  at  the  rate  of 
$2,625  per  annum. 

"Section  2  of  the  act  of  July  31,  1894  (28  Stat.,  205),  pro- 
vides in  part  as  follows: 

'"No  person  who  holds  an  office  the  salary  or  annual  com- 
pensation attached  to  which  amounts  to  the  sum  of  two  thou- 
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sand  five  hundred  dollars  shall  be  appointed  to  or  hold  any 
other  ojffice  to  which  compensation  is  attached  unless  specially 
heretofore  or  hereafter  speciall}^  authorized  thereto  oy  law; 
but  this  shall  not  apply  to  retired  officers  of  the  Army  or  Navy 
whenever  they  mav  be  elected  to  public  office  or  whenever 
the  President  shall  appoint  them  to  office  by  and  with  the 
advice  and  consent  of  the  Senate.' 

^•It  appears  from  page  231  of  the  Army  Register  for  1901 
that  Moses  Harris  was  retired  as  a  major  at  his  own  request 
after  over  30  vears  of  service,  March  7,  1893,  under  section 
1243,  Revised  Statutes. 

''The  compensation  attached  to  the  grade  of  major  on  the 
retired  list  of  the  Army  after  twent}'  years  of  service  is  $2,625 
per  annum.  *  The  annual  compensation  of  Maj.  Moses  Harris 
m  Januar}^  1901,  was  therefore,  and  is  now,  in  excess  of  $2,50(>. 

''I  am  of  the  opinion,  and  so  decide,  that  the  position  held 
bj'  Major  Harris  at  the  aforesaid  Home  in  January,  1901,  was 
not  a  public  office  to  which  he  was  elected,  but  a  public  office 
established  by  law  and  for  which  compensation  was  specifically 
provided  by  law,  to  which  he  was  appointed  by  the  Board  of 
Managers  of  said  Home.  (See  the  acts  of  August  18,  1S94, 
28  Stat,  411;  March  2,  1895,  28  Stat,  954,  etc.,  and  June  6, 
1900,  31  Stat.,  636.)  This  statement  implies,  of  course,  that 
said  position  was  not  a  public  office  to  which  Major  Harris 
was  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  It  is  assumed  herein  that  the  word 
'elected'  is  used  in  its  ordinary  sense  in  section  2  of  the  act 
of  July  31,  1894,  imph'^ing  the  bestowal  of  an  office  b}^  virtue 
of  a  popular  election,  as  opposed  to  being  invested  therewith 
by  appointment  or  any  other  mode  of  tilling  an  office. 

•'As  Major  Harris,  in  Januar}^  1901,  as  a  retired  officer  of 
the  Army  of  the  grade  of  major,  held  an  office  the  salaiy  or 
annual  compensation  attached  to  which  amounted  to  the  sum 
of  $2,500, 1  am  of  the  opinion,  and  so  decide,  that  he  was  not 
eligible  to  be  appointed  to  or  to  hold  an}'  other  office  to  which 
compensation  was  attached,  unless  he  was  specialh'  thereto- 
fore authorized  by  law. 

''It  does  not  appear  that  Major  Harris  had  been  specially 
authorized  by  law  to  be  appointed  to  or  to  hold  the  office  of 
assistant  inspector-general  lor  the  National  Home  for  Disabled 
Volunteer  Soldiers,  and  I  am  therefore  of  the  opinion,  and  so 
decide,  that  he  was  not  eligible  to  be  appointed  to  or  to  hold 
said  office,  to  which  an  annual  compensation  of  $2,000  was 
attached.  ^    . 

''I  am  of  the  opinion,  and  so  decide,  that  as  Major  Harris 
was  not  eli^ble  to  be  appointed  to  or  to  hold  said  office,  he 
was  not  entitled  to  receive  the  compensation  attached  to  said 
office,  and  therefore  that  the  amount  paid  to  him  on  the  afore- 
said voucher  and  on  all  similar  vouchers  must  be  disallowed 
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in  the  settlement  of  the  accounts  of  the  general  treasurer  of 
the  National  Home  for  Disabled  Volunteer  Soldiers." 

I  think  it  clear  that  Major  Harris  is  an  officer  of  the  United 
States  by  virtue  of  his  being  an  officer  of  the  Army  on  the 
retired  list.     (  United  States  v.  Tyler,  105  U.  S.^  244.) 

In  the  above  case  it  was  held,  quoting  from  the  syllabus, 
that^ 

'  'An  officer  of  the  Army  who  is  '  retired  from  active  service ' 
is  still  in  the  military  service  of  the  United  States,  and,  in 
addition  to  the  percentum  of  the  pay  of  the  rank  on  which  he 
was  retired,  is  entitled  to  the  ten  percentum  allowed  by  law 
for  each  term  of  his  five  years'  service." 

**The  officers  of  the  Army  on  the  retired  list"  are  specific- 
ally designated  b}'^  the  statute  as  part  of  the  Army  of  the 
United  States.  They  are  entitled  to  wear  the  uniform  of  the 
rank  on  which  they  may  be  retired,  they  are  borne  on  the 
Army  Register,  are  subject  to  the  rules  and  articles  of  war 
and  to  trial  by  general  court-martial  for  any  breach  thereof, 
and  may  be  assigned  to  duty  at  the  Soldiers'  Home,  and  may 
be  detailed  to  serve  as  professors  in  any  college. 

The  act  of  June  6,  1900  (31  Stat.,  636),  making  appropria- 
tions for  sundry  civil  expenses  of  the  Government  for  the 
fiscal  year  ending  June  30,  1901,  and  other  purposes,  under 
the  head  "  National  Home  for  Disabled  Volunteer  Soldiers,'' 
appropriates: 

For  president  of  the  Board  of  Managers $4, 000 

For  secretary  of  the  Board  of  Managers 2,  000 

For  general  treasurer  who  shall  not  be  a  member  of 

the  Board  of  Managers 3, 600 

For  inspector-general 2, 500 

For  assistant  geneml  treasurer  and  assistant  inspector- 
general,  who  shall  hereafter  in  the  necessaiT  absence 
or  inability  of  the  general  treasurer,  from  any 
cause  whatever,  perform  his  duties,  and  give  bond 
to  the  general  treasurer  for  the  faithful  perform- 
ance of  such  duties,  but  the  general  treasurer  shall 
in  every  respect  be  responsible,  on  his  bond  to  the 
United  States,  for  any  default  on  the  part  of  such 
assistant  general  treasurer  and  assistant  inspector- 
general  2,000 

*'Two  assistant  inspectors-general,  at  two  thousand  dollars 
each;  clerical  services  for  the  offices  of  the  president  and  general 
treasurer,  eight  thousand  five  hundred  and  fifty -six  dollars; 
messenger   service  for  president's  office,  one  hundred  and 
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fortv-four  dollars;  clerical  services  for  Managers,  two  thou- 
8ana  four  hundred  dollars;  agents,  two  thousand  four  hun- 
dred dollars;  for  traveling  expenses  of  Board  of  Managers, 
their  oflicers  and  employees,  ten  thousand  five  hundred  dol- 
lars; for  outdoor  relief,  one  thousand  five  hundred  dollars; 
for  rent,  medical  examinations,  stationery,  telegrams,  and 
other  incidental  expenses,  four  thousand  five  hundred  dollars; 
in  all,  forty -eight  tnousand  dollars." 

Under  the  act  of  June  6,  supra^  Major  Harris  was  appointed 
^'assistant  general  treasurer  and  assistant  inspector-general," 
by  the  Board  of  Managers,  and  the  question  presented  is 
whether  such  position  is  an  oflBice  within  the  meaning  of  the 
act  of  July  31,  1894,  cited  by  the  Auditor. 

He  was  not  required  to  take  an  oath  of  office  unless  b}'^  some 
order  of  the  board,  of  which  I  am  not  advised;  and,  while  the 
position  held  by  him  is  one  established  by  law,  and  the  salary 
attached  to  which  is  paid  from  the  public  funds  and  has  some 
of  the  attributes  of  an  office,  I  do  not  think  it  is  an  office 
within  the  meaning  of  the  act  under  consideration. 

"The  National  Home  for  Disabled  Volunteer  Soldiers"  is 
a  corporation  created  and  named  by  law.     It  is  given  power: 

1.  Of  perpetual  succession. 

2.  To  take,  hold,  and  convey  real  and  personal  property. 

3.  To  establish  a  common  seal. 

4.  To  sue  and  be  sued  in  courts  of  law  and  equity. 

5.  To  make  b\^-laws,  rules,  and  regulations  not  inconsistent 
with  law  for  carrying  on  the  business  and  government  of  the 
Home,  and  to  affix  penalties  thereto. 

The  statute  prescribes  its  powers,  rights,  capacities,  inca- 
pacities, who  shall  be  entitled  to  its  benefits,  how  and  by  what 
officers  its  business  shall  be  managed,  how  they  shall  be 
chosen,  and  prescribes  who  shall  and  who  shall  not  receive 
compensation  for  their  services. 

The  fact  that  Congress  makes  appropriations  for  the  Home 
and  requires  that  all  of  its  expenditures,  including  the 
expenses  of  the  Board  of  Managei's,  shall  be  made  subject  to 
the  general  laws  governing  the  disbursement  of  public  moneys. 
i>o  far  as  the  same  can  be  made  applicable  thereto,  and  shall 
be  audited  by  the  proper  accounting  officers  of  the  Treasury, 
under  such  rules  and  regulations  as  may  be  prescribed  by  the 
Secretaiy  of  the  Treasury,  does  not  change  the  situation. 
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I  am  of  opinion  and  so  decide  that  a  person  holding  the 
position  of  "  assistant  general  treasurer  and  assistant  inspec- 
tor-general," although  an  officer  of  the  Home,  is  not  an  offi- 
cer of  the  United  States  within  the  meaning  of  the  act  of 
July  31,  1894,  mpra^  and  the  decision  by  the  Auditor  is  not 
approved. 


APPROPRIATION   FOR   REPAIRS  AND  PRESERVA- 
TION OF  PUBLIC  BUILDINGS  AND  GROUNDS. 

The  appropriation  for  repairs  and  preservation  of  public  buildings 
expressly  includes  "the  grounds  thereof,'*  and  it  is  applicable  to  the 
dredging  of  the  basin  of  the  Barge  Office  at  New  York,  the  basin  being 
an  artificial  construction  wholly  within  the  grounds  of  the  site  of  the 
building. 

( Comptroller  Tracewdl  to  the  Secretary  of  the  Treasury^ 
January  U,  1902,) 

By  your  reference  of  Januaiy  8,  1902,  you  request  my 
decision  of  the  question  whether  a  contemplated  expenditure 
for  dredging  the  middle  and  east  berths  of  the  dock  east  of 
the  Barge  Office  annex,  New  York  City,  is  payable  from  the 
appropriation  for  repairs  and  preservation  of  public  build- 
ings or  from  the  appropriation  for  expenses  of  collecting  the 
revenue  from  customs. 

The  act  of  March  2,  1867  (14  Stat.,  460),  contained  an 
appropriation  for  erecting  a  barge  office  at  New  York,  $50,000. 
The  act  of  July  20,  1868  (15  Stat.,  114),  made  an  additional 
appropriation  of  $50,000  for  the  same  object.  The  act  of 
March  3, 1869  (15  Stat.,  313),  contained  an  appropriation  "for 
the  construction  of  a  basin  and  new  dock,  barge  office  at 
New  York,"  $25,000.  The  act  of  eTuly  15,  1S70  (16  Stat. ,  296), 
made  an  additional  appropriation  of  $100,000  for  the  Barge 
Office.  The  act  of  June  15,  1878  (20  Stat,  133),  made  an 
appropriation  for  the  erection  by  the  Secretary  of  the  Treas- 
ury of  '*a  barge  office  at  the  revenue  dock,  in  the  city  of 
New  York,  with  suitable  sheds  for  the  accommodation  of 
|)a>wengers  arriving  by  European  steamers,  and  in  which  to 
examine  the  baggage  of  such  passengers,''  and  for  "the  exten- 
sion of  the  sea  wall  on  the  present  Barge  Office  site,''  §210,000. 
The  act  of  March  3,  1881,  (21  Stat.,  485),  made  an  appropri- 
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ation  of  $100,000  for  the  completion  of  the  Barge  Office.  The 
act  of  August  7,  1882  (22  Stat.,  304),  made  an  appropriation 
of  $20,000  for  "completion  of  building  and  approaches." 
The  act  of  March  3,  1883  (22  Stat.,  604),  made  an  appropri- 
ation of  $4,000  for  "painting  mantels  and  tower  clock." 

It  appears  from  the  act  of  June  15, 1878,  mpra^  that  the  Barge 
Office  was  erected  for  the  uses  of  the  customs  service.  It  also 
appears  from  the  act  of  March  3,  1869,  supra^  that  a  "basin 
and  new  dock"  were  consti'ucted  in  connection  with  the  Barge 
Office,  although  it  is  undei-stood  that  a  basin  existed  when  the 
site  for  the  Barge  Office  was  purchsused,  which  is  shown  on  the 
map  accompanying  the  deed  of  the  land  comprising  the  site. 
It  further  appears  from  the  deed  and  accompanying  map  that 
the  basin  referred  to  is  included  in  the  land  comprising  the 
site,  being  within  the  boundary  thereof,  as  described  in  the 
deed  and  shown  by  the  accompanying  map. 

The  appropriation  for  repairs  and  preservation  of  public 
buildings  for  the  fiscal  year  1902  (act  of  March  3,  1901,  31 
Stat.,  1136),  is  in  the  following  terms: 

"  For  repairs  and  preservation  of  public  buildings:  Repairs 
and  preservation  of  custom-houses,  court-houses,  and  post- 
offices,  and  quarantine  stations,  and  other  public  builaings 
and  the  grounds  thereof  under  the  control  of  the  Treasury 
Department,  exclusive  of  marine  hospitals."    *    *    * 

The  terms  of  the  appropriation  thus  include  the  repair  and 
preservation  of  public  buildings  "and  the  grounds  thereof." 

The  berths  referred  to  are  in  the  basin  on  the  grounds  of 
the  Barge  Office,  the  basin  being  an  artificial  construction 
wholly  on  the  grounds  of  the  building  and  forming  a  part 
thereof.  It  is  understood  that  the  preservation  of  this  basin 
in  proper  condition  for  use  is  necessary  to  the  business  of  the 
Barge  Office.  I  think  the  basin  must  be  regarded  as  a  part 
of  the  grounds  of  the  public  building,  and  that  as  such  its 
preservation  is  within  the  terms  of  the  appropriation  for 
repairs  and  preservation  of  public  buildings  "and  the  grounds 
thereof." 

This  case  is  clearly  distinguishable  from  that  of  the  wharf 
at  Sitka,  Alaska,  considered  in  my  decision  of  March  14,  1901 
(MS.  Dec,  vol.  16,  p.  1029),  it  not  appearing  in  that  case  that 
the  wharf  was  a  part  of  the  grounds  on  which  the  public  ware- 
house at  Sitka  is  located. 
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I  have  the  honor  therefore  to  advise  you  that  the  appropri- . 
ation  for  repairs  and  preservation  of  public  buildings  is  applica- 
ble to  the  contemplated  expenditure. 


ACCOUNTS  PENDING  FOR  SETTLEMENT. 

hn  account  which  was  settled  by  the  First  Comptroller  July  11,  1885,  and 
a  part  of  an  item  therein  disallowed,  waa  not  "pending  for  settlement" 
in  the  office  of  the  First  Comptroller  on  October  1,  1894,  within  the 
provision  of  the  act  of  July  31,  1894,  that  all  accounts  stated  by  the 
Auditor  before  the  firet  day  of  October,  1894,  **  and  then  pending  for 
settlement"  in  the  office  of  the  First  Comptroller,  "shall  be  revised 
by  the  Comptroller  of  the  Treasury  in  the  manner  provided  by  exist- 
ing law." 

{Comptroller  Tracewdl  to  William  J.  Morris^  Jamoary 
16,  1902.) 

In  your  communication  of  January  15,  1902,  you  made 
what  you  describe  as  an  "explanation  of  suspension  of  J2.50 
per  Fifth  Auditor's  report,  dated  July  7,  1885,"  and  request 
an  allowance  of  the  amount  under  section  21  of  the  act  of 
July  31,  1894  (28  Stat.,  210).  The  terms  of  this  section  are 
as  follows: 

*'A11  accounts  stated  by  the  Auditors  before  the  first  day  of 
October,  eighteen  hundred  and  ninetj^-four,  and  then  penaing 
for  settlement  in  the  offices  of  the  First  or  Second  Comptroller, 
or  the  Commissioner  of  Customs,  shall  be  revised  by  the 
Comptroller  of  the  Treasury  in  the  manner  provided  b}'  exist- 
bg  law,  and  the  balances  arising  thereon  shall  be  certified  to 
the  di\nsion  of  bookkeeping  ana  warrants." 

An  examination  of  the  certificate  upon  the  account  to  which 
you  refer  shows  that  it  was  certified  by  the  First  Comptroller 
July  11,  1885,  and  a  balance  found  due  you  of  $31.75.  It 
further  appears  that  the  amount  claimed  by  you  was  $34.25, 
and  that  the  Comptroller  disallowed  the  sum  of  $2.50.  It  is 
expressly  stated  on  the  certificate  of  the  Comptroller  that  the 
sum  of  $2.50  w^as  disallowed. 

It  thus  appears  that  this  account  had  been  finally  acted  upon 

by  the  First  Comptroller  under  date  of  July  11,  1885,  more 

than  nine  years  prior  to  the  passage  of  the  act  of  eTuly  31, 

1894,  mpra,  under  which   you  make  your  application  for 
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revision.  I  do  not  understand  that  any  other  reason  exists 
for  the  contention  that  your  account  was  pending  for  settle- 
ment in  the  office  of  the  First  Comptroller  of  the  Treasury  on 
October  1,  1894,  than  the  fact  that  he  had  disallowed  a  part 
of  an  item  which  you  had  claimed.  If  this  reason  were  suffi- 
cient, it  would  appear  to  be  equally  applicable  to  all  accounts 
in  which  disallowances  had  been  made  InJ-  the  Comptrollers 
from  the  beginning  of  the  Government.  I  do  not  think  that 
such  was  the  intention  of  the  act. 

Moreover,  if  the  amount  now  claimed  by  you  had  been  sus- 
pended for  explanation,  instead  of  having  been  disallowed,  it 
seems  incredible  that  you  would  have  waited  more  than  six- 
teen years  before  furnishing  such  explanation. 

I  am  clearly  of  the  opinion  that  your  account  was  not  pend- 
ing before  the  First  Comptroller  on  October  1, 1894,  and  your 
application  for  revision  thereof  is  dismissed. 


COMMUTATION   OF   QUARTERS  AND   TRAVELING 

EXPENSES. 

An  officer  of  the  Revenue-Cutter  Service  who  was  assigned  to  shore  duty 
as  engineer  in  chief  of  the  Revenue-Cutter  Ser\'ice  at  the  Treasury 
Department,  with  station  in  Washington,  is  entitled  to  commutation 
of  quarters,  commutation  of  rations,  and  traveling  expenses,  includ- 
ing room  and  board,  while  temporarily  on  duty  in  New  York  City. 

{Decision  by  Comptroller  Tracewell^  January  16^  1902,) 

The  Auditor  for  the  Treasury  Department,  by  settlement 
dated  October  29,  li)01,  of  the  account  of  George  A.  Bartlett, 
disbursing  clerk  of  the  Treasury  Department,  for  expenses  of 
the  Revenue-Cutter  Sei*vice,  1901,  from  April  1  to  June  30, 
1901,  disallowed  payments  to  Capt.  J.  W.  Collins  for  commu- 
tation of  quarters  and  rations  amounting  to  $183.82.  Mr. 
Bartlett  has  requested  a  revision  of  his  account  as  to  these 
items. 

In  a  letter  to  Captain  Collins  dated  October  14,  1901,  the 
Auditor  gives  the  following  reasons  for  his  action: 

''  ...  It  is  noted  that  the  following  j^aj^ments  w^ere 
made  to  3'ou  for  reimbursements  of  your  expenses  while  in 
New  York,  from  March  7  to  June  9,  1901,  viz: 
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Date  (1901). 


For  quarters. 


I     For 
meals. 


Period  (1901). 


Aprils 
Mar  15 
Jane  12 


f  Astor  House 

\Sanltarium . 

A.stor  House 

/....do 

\....do 


$15.00 
67.50 
60.00 
62.00 
18.00 


^$18,56 

81.40 
82.85 
23.95 


222.50  i  206.75 


March  7-31. 

April  1-30. 
USLY  ]-31. 
June  1-9. 

$429.25 


"  I  also  find  that  the  following  allowances  were  paid  to  j^ou 
for  the  same  period  of  time  for  salary,  quarters,  and  rations 
in  the  cit}'  of  Washington,  viz: 


Date. 


1901. 

AprU30 

May] 

JaoeS 

Jttne29 


Voucher , 
No. 


Salary. 


Commuta-  • 

tion  of       Rations, 
quarters. 


185 
6 
10 


$171.70 

206.00 

213.00 

61.81 


$40.32 
50.00 
50.00 
15.00 


$7.60 
9.00 
9.30 
2.70 


155.32 


28.50 


Total. 


$219.52 

265.00 

2?2.30 

79.51 


"In  view  of  the  fact  that  you  were  provided  with  '  quarters 
and  rations  in  kind'  while  in  New  York,  amounting  to ^29. 25, 
in  addition  to  your  salary,  you  are  requested  to  explain  why 
the  allowance  for  quartere  and  rations  in  Washington  for  the 
sameperiod,  amounting  to  $183.82,  should  not  be  disallowed 
in  the  account  under  consideration  as  an  unlawful  payment. 

•'In  this  connection  your  attention  is  invited  to  the  follow- 
ing facts,  which  seem  to  require  such  action: 

*' Paragraph  868  of  the  Regulations  of  the  Revenue-Cutter 
Service,  as  amended  by  Department  circular  No.  108  of  1895, 
provides  that  'OflScers  assigned  to  special  duty  on  shore  in 
connection  with  the  Revenue-Cutter  Service,  where  no  public 
<^uarters  are  furnished  them,  .  .  .  will  be  paid  commuta- 
tion of  quartei^s  at  the  following  rates:  Captains,  $50  per 
month.' 

*'  Paragraph  870  provides  that  '  Each  officer  of  the  Revenue- 
Cutter  Service  is  entitled  to  one  navy  ration,  or  to  commuta- 
tion therefor,  while  on  duty.' 

"  While  paragraph  869  provides  that  'An  officer  does  not 
lose  the  right  to  quarters  at  his  permanent  station  nor  to  com- 
mutation therefor  during  a  temporary  leave  of  absence,'  par- 
agraph 890,  No.  6,  states:  '  No  charge  will  be  allowed  for  hotel 
bills  when  the  detention  is  unnecessary  for  the  performance 
of  the  duties  for  which  travel  w  required.^ 

"The  paragraphs  of  the  Regulations  of  the  Revenue-Cutter 
Ser\'ice  authorizing  commutation  of  quarters  seem  to  have 
been  taken  bodily  from  the  Army  Regulations,  and  they  should 
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be  viewed  from  like  standpoints  and  applied  for  like  reasons 
as  those  which  govern  in  military  establishments  of  the  Gov- 
ernment. Officers  of  the  Revenue-Cutter  Service  can  have  no 
stronger  claims  for  commutation  of  quarters  th^p  officers  of 
the  Anny  or  Navy  on  dutv  under  like  conditions  would  have. 
As  to  army  officers,  it  wais  held  by  the  Second  Comptroller  in 
settlement  of  an  officer's  account  that  'fuel  and  quarters  are 
not  an  emolument,  but  are  for  the  necessary  accommodation 
and  comfort  of  the  officer.'  (Second  Comptroller,  vol.  1,  para- 
graph 1273. )  Also  that  '  The  right  of  an  officer  to  quarters  and 
fuel  is  not,  like  paj^  and  subsistence,  an  absolute  right  per- 
taining under  all  circumstances  to  the  officer's  i-ank,  but 
depending  on  ceiiain  conditions  of  duty  and  service.'  (A/., 
paragrapn  1278.)  Again,  the  Comptroller  held  that  'An  officer 
can  not  have  hoth  quarters  in  hind  and  commutatian  thej^efor 
for  the  sanu  period.^    {Id.^  vol.  2,  paragraph  540.) 

"In  another  case  the  Comptroller  held  that  'In  a  claim  by 
an  army  officer  for  commutation  of  quarters,  a  voucher  which 
does  not  affirmatively  show  that  the  officer  was  not  furnished 
with  quarters  in  kind  during  the  period  for  which  commuta- 
tion is  claimed  is  fatally  defective,  and  the  Secretary  of  War 
can  not,  by  pronouncing  the  voucher  sufficient  and  directing 
payment  of  commutation,  cure  the  defect.  An  officer's  right 
to  commutation  becomes  fixed  at  the  end  of  the  period  for 
which  commutation  is  claimed  and  in  no  way  dependent  upon 
any  subsequent  action  or  order.'     (/rf.,  vol.  2,  paragraph  541.) 

"Again,  with  reference  to  an  officer's  claim  for  commuta- 
tion of  quarters  who  had  been  detained  awaiting  transpor- 
tation. Second  Comptroller  Brodhead  held  that,  'By  the 
reimbursement  of  an  officer's  hotel  bill,  when  he  is  so  detained, 
as  a  part  of  his  actual  traveling  expenses,  it  may  be  said  that 
he  has  already  been  furnished  with  quarters  and  fuel  in  kind, 
and  he  can  have  no  further  claim  upon  the  Government  there- 
for during  his  detention.'     (Id,,  vol.  2,  paragraph  516.) 

"That  case  would  appear  to  be  on  all  fours  with  the  case  in 
consideration.  The  officer  has  been  ordered  to  perform  cer- 
tain duties  requiring  travel.  He  was  detained  at  a  point  upon 
the  route  of  his  travel  awaiting  transportation,  and  while  so 
awaiting  he  took  rooms  at  a  hotel.  He  included  the  hotel  bill 
as  an  item  in  his  account  for  traveling  expenses.  The  Comp- 
troller held  that  his  hotel  bill  having  been  allowed  and  paid, 
he  had  no  claim  upon  the  Government  for  commutation  of 
quarters;  that  in  his  rooms  at  the  hotel  he  had  practically 
been  furnished  quarters  in  kind,  and  he  could  not  receive 
both  quarters  and  commutation  therefor." 

It  appears  that  on  November  26,  1900,  Captain  Collins,  an 
officer  in  the  Revenue-Cutter  Service,  was  permanently  sta- 
tioned at  the  Treasury  Department  in  Washington,  D.  C,  by 
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order  of  the  Secretary  of  the  Treasur}',  as  engineer  in  chief 
of  the  Revenue-Cutter  Service,  and  that  on  that  da}'  he  was 
directed  by  the  Secretary  of  the  Treasury  to  superintend  the 
work  of  putting  a  new  boiler  and  engine  in  a  steam  launch  at 
Kew  York  City  by  the  J^tmes  Beilly  Repair  and  Supply  Com- 
pany, which  the  Government  contemplated  purchasing.  He 
was  authorized  to  incur  the  necessary  traveling  expenses  for 
carrying  out  the  instructions  contained  in  this  order.  He  was 
absent  from  his  station  in  Washington  on  this  duty  on  the 
occasion  under  consideration  from  March  6  to  June  9,  1901. 
From  March  11  to  April  10,  1901,  inclusive,  he  was  ill  and 
under  treatment.  It  is  stated  by  the  chief  of  division  of 
Revenue-Cutter  Service  that  the  records  show  that — 

''During  this  time,  on  different  dates,  this  officer  *did  per- 
form the  duties  of  his  office'  by  keeping  in  touch  with  his 
work  in  this  division  by  correspondence,  in  issuing  instructions 
and  directions  to  his  assistants  at  the  Department,  and  in  exe- 
cuting orders  addressed  to  him  hy  the  Department  of  various 
dates  from  March  9  to  June  7,  inclusive." 

It  also  appears  that  during  this  period  of  absence  from 
Washington  he  claimed  commutation  of  quarters  amounting 
to  $155.32  and  commutation  of  rations  amounting  to  $28.50, 
aggregating  $183.82.  He  also  claimed  reimbursement  for 
expenditures  for  room  and  board  amounting  to  $429.25. 

In  this  connection  it  will  be  necessarj'  to  consider  the  legal 
right  of  officers  of  the  Revenue-Cutter  Service  to  commutation 
of  quarters,  commutation  of  i-ations,  and  traveling  expenses. 

The  compensation  of  officers  of  this  service  is  fixed  bj'  sec- 
tion 2753  of  the  Revised  Statutes,  according  to  their  grade. 
That  of  a  captain,  while  on  dutj^,  is  fixed  at  $2,500  a  year. 
There  is  no  specific  provision  of  law  for  quarters  or  for  com- 
mutation thereof  for  these  officers.  Section  2755,  Revised 
Statutes,  provides  that  each  officer  of  the  Revenue-Cutter 
Service  shall  be  entitled  to  one  navy  ration  per  day;  but  no 
provision  is  made  for  commutation  thereof.  Actual  quarters 
are  provided  for  them  on  the  vessels  of  the  service,  but  the 
law  makes  no  specific  provision  for  quarters  of  any  kind  on 
shore. 

It  appears,  however,  that  a  practice  grew  up  of  allowing 
these  officers  commutation  of  quarters  while  on  shore  duty, 
and  commutation  of  rations  when  not  actually  furnished.     It 
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is  understood  that  this  pmctice  arose  prior  to  1868,  when  the 
expenses  of  the  Revonue-Ciitter  Service  were  paid  by  collect- 
ors of  customs  from  the  appropriation  for  collecting  the  rev- 
enue from  customs.  The  act  of  July  20,  1868  (15  Stat.,  113), 
making  appropriations  for  sundry  civil  expenses  of  the 
Government,  contained  the  following  provision: 

"  Revenue-Cutter  Sei-vice:  *  *  *  Hereafter  no  expenses 
of  the  revenue  marine  shall  be  paid  out  of  any  other  fund 
than  that  herein  specified." 

This  appropriation  contained  the  following  items: 

"For  rations  for  officers  and  pilots,  twent3'-eight  thousand 
four  hundred  and  sevent3"-nine  dollars. 

''For  commutation  for  quarters,  five  thousand  dollars. 
"For  traveling  expenses,  five  thousand  dollars." 

With  the  exception  of  the  appropriation  for  the  fiscal  j^ear 
1871,  which  contained  no  appropriation  for  commutation  of 
quarters,  similar  items  have  been  included  in  each  annual 
appropriation  since  the  act  of  1868,  supra.  It  thus  appears 
that  Congress  has  recognized  the  practice  of  the  Department 
of  allowing  commutation  of  quarters  to  officere  assigned  to 
special  duty  on  shore,  and  of  commutation  of  i-ations  to  oflS- 
cers  not  furnished  actual  rations,  and  has  annually  made 
appropriations  to  pay  the  amount  required  for  quarters  in 
accordance  with  the  allowance  therefor  authorized  by  the  reg- 
ulations of  the  Department,  and  for  rations  in  accordance 
with  the  commutation  price  of  the  navy  mtion  fixed  by  sec- 
tion 1585,  Revised  Statutes,  which  is  30  cents  for  each  ration. 

In  view  of  this  long-continued  practice  and  the  appjirent 
sanction  thereof  by  Congress,  I  am  of  the  opinion  that  offi- 
cers of  the  Revenue-Cutter  Service  who  have  been  assigned 
to  special  duty  on  shore,  and  who  have  not  been  furnished 
actual  quarters,  are  entitled  to  commutation  of  quarters  at 
rates  prescribed  by  the  Department  in  its  regulations,  and 
that  such  officers  who  have  not  been  furnished  actual  rations 
are  entitled  to  commutation  thereof  at  the  rate  prescril)ed  by 
the  Revised  Statutes.  {Whittlesty  v.  United  Staten^  5  Ct. 
CL,  99.) 

Their  right  to  reimbursement  for  actual  and  necessar^^ 
traveling  expenses  while  traveling  under  orders  on  public 
business  is  clearer  still.     It  has  been  the  practice  of  the  Gov- 


Digitized  by  CjOOQ IC 


COMMUTATION    OF    QUARTERS.  455 

ernment  from  the  beginning  to  reinabur.se  its  officers  for  such 
expenses,  and  such  reimbursement  is  authorized  by  the  acts 
of  June  16,  1874,  and  March  3,  1875  (18  Stat,  72  and  452). 

It  seems  clear  that  the  Auditor  is  in  error  in  holding  that 
Captain  Collins  is  not  entitled  to  the  commutation  allowed 
him  for  quarters  while  peraianently  stationed  at  Washington 
City  while  he  was  in  New  York  City  and  en  route  thereto  and 
returning  to  his  permanent  station  at  Washington  therefrom, 
in  the  perfonnance  of  the  temporar}^  duties  devolved  upon 
him  under  the  orders  of  the  Secretary  of  the  Treasury.  He 
was  while  so  engaged  traveling  away  from  his  permanent 
station  on  public  duty,  under  the  orders  of  the  Secretary, 
and  consequently  entitled  to  be  reimbursed  for  his  necessary 
and  ac*tual  traveling  expenses,  including  his  board  and  lodg- 
ing, under  the  regulations  of  the  Treasury  and  the  acts  of 
Congress  hereinabove  referred  to. 

But  the  Auditor  disallowed  his  account  for  comnmtation  of 
quarters  and  rations  during  his  temporary  absence  from  his 
permanent  station  as  aforesaid,  while  engaged  in  the  perform- 
ance of  his  temporary  duties  while  in  New  York  City,  for  the 
reasons  given  in  his  letter  to  Captain  Collins  under  date  of 
October  14, 1901— 

"  because  you  were  provided  with  quarters  and  nitions  in  kind 
while  in  New  York  City,  amounting  to  $429. 25,. in  addition  to 
your  salary." 

I  assume  the  Auditor  means  by  this  language  that  the  reim- 
bursing of  this  officer  for  his  traveling  expenses  while  in  New 
York,  which  includes  food  and  lodging,  is  a  furnishing  him 
with  ''quarters  and  rations  in  kind." 

If  this  conclusion  is  a  correct  one,  which  it  evidently  is  not 
in  so  far  as  it  regards  quarters,  then  it  would  follow  that  for 
everyday  that  an  officer  is  absent  on  temporary  duty  from  his 
permanent  station,  where  he  has  quarters  assigned  him  in 
kind,  or  commutation  of  quarters  in  lieu  of  quarters  in  kind, 
even  if  his  temporary  absence  was  for  one  day,  he  would  be 
I'equired  to  give  up  his  quarters  at  his  permanent  post  or  be 
deprived  of  his  commutation  for  quarters. 

Quarters,  in  the  sense  of  the  laws  and  regulations  providing 
therefor  for  the  officers  of  the  Government  entitled  thereto, 
are  something  more  than  a  room  at  a  hotel.  They  are  his 
home.    The  officer  having  them  is  in  their  occupancy  when 
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tempo niril}'  absent  therefroni  just  as  when  he  is  personally 
and  physically  present  in  them.  His  belongings  are  in  them. 
They  are  his  roof-tree  and  his  castle.  Their  need  is  of  the 
same  kind  during  his  temporary  absence  from  them,  of  a  lesser 
degree  only  than  when  he  is  in  the  personal  occupation  of 
them  in  the  sense  of  his  body  being  present  in  them.  I  occupy 
my  home  and  need  its  use  while  at  my  office  preparing  this 
decision  in  no  different  sense  than  when  I  am  under  its  roof. 
Its  need  under  those  different  circumstances  is  one  of  degree, 
and  not  of  kind.  The  commutation  for  quartei*s  must  be 
treated  the  same  as  if  quarters  in  kind  were  assigned  and  in 
use  ])y  the  officer.  The  commutation  represents  the  thing 
conmiuted. 

It  is  provided  by  paragraph  886  of  the  Regulations  of  the 
Revenue-Cutter  Service,  as  amended  by  Department  Circular 
No.  108,  of  1895— 

''Officers  assigned  to  special  duty  on  shore  in  connection 
with  the  Revenue-Cutter  Service,  where  no  public  quarters 
are  furnished  them,  .  .  .  will  be  paid  commutation  of 
quarters.'' 

The  commutation  provided  for  officers  of  the  rank  of  cap- 
tain in  the  Revenue-Cutter  Service  is  $50  per  month. 

It  has  been  heretofore  seen  that  Congress  has  by  annual 
appropriations  made  provision  for  the  furnishing  of  these 
quarters  and  rations,  and  that  by  usage  commutation  has  })een 
substituted  where  quarters  in  kind  or  rations  in  kind  are  not 
available,  where  the  revenue-cutter  officer  is  in  a  situation 
where  entitled  to  quarters  or  rations.  Departmental  regula- 
tions are  the  proper  and  necessary  vehicle  to  carry  into  pi-ac- 
tical  effect  the  terms  of  general  laws,  such  as  the  appropria- 
tions for  quarters  and  rations.  When  adopted,  these  have  all 
the  force  and  effect  of  law. 

Under  these  regulations  Captain  Collins,  when  detailed  for 
shore  duty  in  connection  with  the  Revenue-Cutter  Service, 
and  stationed  at  Washington  City,  was  just  as  much  entitled 
to  receive  quarters  in  kind  and  rations  in  kind,  or  in  their 
absence  the  commutation  thereof  as  provided  by  these  regu- 
lations, as  he  is  to  his  salary. 

It  is  no  answer  to  this  statement  to  say  that  this  commuta- 
tion, or  the  furnishing  of  the  things  in  kind,  is  an  addition  to 
the  salary  fixed  by  law  for  a  captain  in  the  Revenue-Cutter 
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Service.  While  it  is  practically  true  that  no  c^flBcer  of  the 
Government  is  authorized  to  increase  the  salary  or  remunera- 
tion of  an  oflScer  as  fixed  by  Congress,  either  directly  or 
indirectly,  yet  it  is  equally  true  that  Congress  ma}"  directly 
or  indirectly  do  this  very  thing  at  its  pleasure.  Congress  did 
increase,  by  indirection,  the  salary  of  these  revenue-cutter 
officers  when  detailed  on  shore  dut}'  in  connection  with  the 
Revenue-Cutter  Service  to  the  extent  of  the  appropriations 
made  for  quarters  and  rations,  as  appears  by  these  regula- 
tions. It  is  not  within  the  power  of  any  accounting  officer  to 
take  this  away  from  these  officers  when  so  stationed.  A  mere 
temporary^  sending  of  a  stationed  officer  away  from  his  station 
on  temporar}'  duty  elsewhere  does  not  change  his  station. 
When  so  away  from  his  station  he  is  in  the  status  of  a  traveler, 
and  is  entitled  to  be  reimbursed  for  his  traveling  expenses, 
necessarilv  and  actuallv  incurred,  within  the  limits  of  the 
Treasury  regulations. 

Quarters  in  kind  and  rations  in  kind,  or  the  commutation 
thereof,  should  not  be  allowed  an  officer  of  the  Government 
when  the  same  is  otherwise  furnished  him.  But,  as  before 
stated,  I  do  not  think  that  the  reimbursement  of  a  traveler  for 
the  sum  expended  for  lodging  is  the  equivalent  of  quarters,  or 
commutation  in  lieu  thereof,  at  his  station,  for  the  reasons 
already  given  and  more  that  suggest  themselves. 

It  is  not  so  clear,  where  all  subsistence  is  furnished  such 
stationed  officer  when  traveling  away  from  his  station,  that  it 
can  truthfulh^  be  said  that  he  is  not  furnished  the  very  thing 
for  which  the  ration,  or  its  commutation,  is  given.  The  pur- 
pose for  which  the  ration,  or  its  commutation,  is  given  is  to 
feed  him.  When  all  his  subsistence  is  reimbursed  him,  he  is 
fed.  It  is  true  that  while  traveling  he  is  fed  under  somewhat 
different  circumstances  than  when  at  his  station,  which  is  his 
home  for  the  time  he  is  stationed  there,  but  it  is  difficult  to 
see  upon  what  theory  it  can  be  said  that  one  who  has  his  board 
paid  in  full  has  not  received  the  identical  thing  for  which  the 
ration  is  allowed.  It  is  allowed  on  the  theory  that  it  will  feed 
him.  He  feeds  just  the  same  when  traveling,  especiall}^  when 
his  ration  is  commuted  into  money,  as  when  at  his  station. 
Thirty  cents  per  day,  in  fact,  can  be  applied  upon  his  food  bill 
at  the  one  place  as  well  as  the  other,  and  under  no  materially 
different  circumstances. 
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If  this  were  a  new  question,  I  should  be  constrained  to  hold 
as  to  the  commuted  travel  ration  that  it  should  be  charged  to 
the  expense  account  of  this  officer  while  at  New  York:  in 
other  words,  to  allow  the  ration  as  provided  by  law,  })ut 
deduct  it  for  each  da}-  from  the  expense  account  of  such 
officer  when  traveling  away  from  his  station  on  temporar}^ 
assignments  to  duty,  where  he  has  been  reimbursed  for  his 
expenses. 

But,  as  I  understand  the  facts,  the  accounts  of  such  revenue 
cutter  officers,  when  traveling  on  temporary  duty,  have  Ijeen 
allowed  and  paid  by  the  accounting  officers  since  the  year 
1874,  said  allowed  accounts  including  without  deductions  the 
comumtation  for  rations;  that  is  to  say,  they  were  paid  the 
connnutation  for  quarters  and  rations,  and  reimbursed  in  full 
for  actual  and  necessary  traveling  expenses. 

The  question  of  changing  the  station  of  an  officer  such  a^ 
a  revenue-cutter  officer  when  on  shore  duty  is  one  of  an 
administrative  character.  It  may  appear  to  me,  sitting  at  m}' 
desk,  that  it  would  be  good  acbninistration  when  an  officer  is 
sent  from  his  station  at  Washington  to  perform  duties  at 
New  York  City  that  occupy  him  for  a  period  of  several 
months,  as  in  the  case  at  bar,  to  change  his  station  from 
Washington  to  New  York  City  in  order  to  avoid  paying  him 
commutation  of  quarters  and  rations  and  his  traveling  ex- 
penses for  this  period  in  full,  but  I  am  not  familiar  with  all  the 
circumstances,  and  must  defer  to  the  action  of  those  charged 
with  this  duty. 

Again,  in  my  judgment  the  regulations  should  be  so  changed 
as  not  to  provide  rations  or  commutation  of  rations  when  a 
revenue-cutter  officer  is  away  from  his  station,  and  receiving 
his  traveling  expenses,  including  his  board.  But  the  ques- 
tion of  regulations  is  one  in  which  I  am  only  concerned  when 
their  meaning  or  authority  is  called  in  question. 

The  action  the  Auditor  is  therefore  disapproved,  and  the 
items  in  question  are  now  allowed. 
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EXTRA  PAY  TO  A  SOLDIER  WHO  ENLISTED  FOR 
AND  SERVED  THREE  YEARS. 

A  soldier  who  enlisted  in  the  Regular  Army  June  7,  1898,  for  three  years, 
and  who  was  discharged  June  6,  1901,  by  rea-son  of  the  expiration  of 
his  temi  of  enlistment,  can  not  be  regarded  as  having  enlisted  for  the 
war  only,  within  the  meaning  of  the  act  of  March  3,  1899,  and  he  is 
not  entitled  to  the  extra  pay  provided  for  by  that  act. 

{Decision  hy  Comptwller  Tracewell^  Jamcary  17,  1902.) 

Jeny  B.  Machle  appealed,  December  26,  1901,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
dated  November  30,  1901. 

He  claimed  two  months'  exti-a  pay  under  the  act  of  March 
3, 1899,  as  a  commissary -sergeant,  United  States  Army.  The 
Auditor  disallowed  the  claim  as  follows: 

*'  He  was  discharged  subsequent  to  December  31,  1899,  and 
is  not  entitled  to  exti'a  pay.  He  received  pay,  clothing,  and 
travel  pay  in  full." 

The  appeal  is  taken  particularly  upon  the  item  of  extra  pay. 
The  records  of  the  War  Department  show  that  claimant  reen- 
lij<ted  June  7,  1898,  at  Port  Tampa,  Fla.,  for  three  years, 
as  a  commissary-sergeant.  United  States  Army,  and  he  was 
discharged  June  6,  1901,  at  Columbus  Barracks,  Ohio,  by  rea- 
son of  the  expiration  of  his  term  of  sei^vice,  a  commissary- 
!*ergeant.  He  again  reenlisted  June  7,  1901,  and  is  still  in  the 
service. 

On  his  discharge  of  June  6,  1901,  he  received  the  balance 
of  pay  and  clothing  due  him,  and  was  paid  travel  pay  from 
the  place  of  discharge  to  place  of  his  last  reenlistment.  The 
at'tion  of  the  Auditor  disallowing  *such  items  is  affirmed. 

On  May  10,  1898,  the  War  Department  issued  General 
Orders,  No.  40,  which  provides: 

**  II.  By  direction  of  the  Secrctarv  of  War,  it  is  announced 
that  men  enlisted  or  reenlisted  in  the  Regular  Army  during 
iht  xoar  may  be  informed  that  thev  will  be  granted  their  dis- 
charges, if  desired  at  the  close  of  the  war,  upon  their  indi- 
vidual applications." 

On  October  26,  1898,  the  War  Department  issued  General 
Orders,  No.  173,  paragraph  1  of  which  provides  that: 

**  By  direction  of  the  Secretary  of  War,  is  is  announced 
that  Paragraph  II,  (jcneral  Orders,  No.  40,  May  10,  1898, 
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from  this  office,  will  not  govern  in  the  cases  of  men  hereafter 
enlisted  or  reenlisted  in  the  Regular  Arniy."' 

On  October  16,  181^9,  the  War  Department  issued  the  fol- 
lowing orders: 

*'  Referring  to  paragraph  2  of  General  Orders,  No.  4<),  Maj" 
10,  1898,  from  this  office,  authorizing  the  discharge  at  the 
close  of  the  war,  upon  individual  applications,  of  men  enlisted 
or  reenlisted  in  the  Regular  Ann\'  during  the  war  with  Si)ain, 
and  to  paragraph  1,  Greneral  Orders,  163,  October  26,  ISl^js, 
from  this  office,  announcing  that  such  authorization  will  not 
govern  in  cases  of  men  enlisted  or  reenlisted  in  the  Regular 
Army  after  that  date,  the  Secretary  of  War  is  advised  by  the 
Paymaster-General  of  the  Army  that  there  yet  continue  to  be 
discharged  within  and  bcA^ond  the  limits  of  the  United  States 
men  who  should  long  ago  have  ceased  to  be  beneficiaries  of 
the  peculiar  advantages  thus  extended  to  them,  and  ha.s 
approved  the  recommendation  of  the  Paymaster-General  that 
such  privilege  l)e  extended  to  December  31,  1899,  after  which 
date  it  shall  cease. 

'"  The  Major-General  Commanding  the  Army  therefore 
directs  that  all  regimental  commanders  within  your  command 
be  advised  by  letter  that  the  privilege  of  applying  for  dis- 
charge granted  men  of  the  ICegular  Army  enlistea  between 
the  dates  of  April  27  and  October  26,  1898,  under  paragraph 
2  of  General  Orders,  No.  40,  1898,  will  cease  absolutelv  after 
December  31,  1899." 

The  act  of  March  3,  1899  (30  Stat,  1073),  provides: 

"That  all  enlisted  men  in  the  Regular  Army  who  enlisted 
subsequent  to  the  declaration  of  war  for  the  war  onl}-  and 
mustered  out  of  the  service  who  have  served  honestly  and 
faithfully  beyond  the  limits  of  the  United  States  shall  be  paid 
two  months'  extra  pay  on  muster  out  and  discharge  from  the 
service,  and  all  enlisted  mentin  the  Regular  Army  who  enlisted 
subsequent  to  the  declaration  of  war  for  the  war  only  and 
mustered  out  of  the  service  who  have  served  honestly  and 
faithfully  within  the  limits  of  the  United  States  shall  be  paid 
one  month's  extra  pay  on  muster  out  and  discharge  from  the 
sei*vice  from  an}'  money  in  the  Treasury  not  othei-wise  appro- 
priated, said  moneys  to  be  immediately  available." 

The  records  furnished  this  office  by  the  Record  and  Pension 
Office,  War  Department,  show  that  this  soldier  reenlisted  iu 
the  Regular  Army  for  a  period  of  three  years,  and  that  he 
served  out  his  full  term  of  enlistment;  and  as  there  is  noth- 
ing to  show  that  he  enlisted  for  the  war  ordy^  it  is  held  as  a 
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fact  that  he  did  not  enlist  for  the  war  only^  and  consequently 
the  action  of  the  Auditor  in  disallowing  his  claim  for  extra 
pay  is  affirmed. 

DISCHARGE  OF  AN  OFFICER  OF  THE  ARMY  WHILE 
SICK  IN  HOSPITAL  BY  THE  MUSTER  OUT  OF  HIS 
ORGANIZATION. 

Under  General  Orders  of  the  War  Department,  Xo.  108,  of  1863,  an  oflBoer 
of  the  Army  who  belonjfed  to  an  organization  which  was  discharged 
as  a  body  was  thereby  discharged,  although  he  was  sick  in  hospital  at 
the  time. 

{Decuian  hy  Compi/roller  Tracewdl^  Januainj  18^  1902.) 

Lafayette  N.  Brown  was  enrolled  August  7,  1861,  at  Port 
Huron,  Mich.,  and  mustered  into  service  August  22,  1861,  as 
a  private  in  Company  A,  Seventh  Regiment  Michigan  Infantry, 
to  sei-ve  three  yeai-s;  promoted  to  coi-poitil  in  January,  1862, 
and  to  sergeant  January  1,  1863;  reenlisted  as  a  veteran 
January  5,  1864,  to  serve  three  years;  promoted  to  first 
lieutenant  Company  F  of  said  regiment  January  7,  1865; 
wounded  April  7, 1865;  patient  in  hospital  at  City  Point,  Va., 
from  April  12  to  14, 1865;  on  hospital  steamer  State  of  Maine 
April  14  and  15,  1865;  in  hospital  at  Annapolis,  Md.,  from 
April  15  to  July  15,  1865;  in  hospital  at  Philadelphia,  Pa., 
from  July  16  to  25,  1865,  and  in  Mower  General  Hospital, 
Chestnut  Hill,  near  Philadelphia,  Pa.,  from  July  26  to  October 
5, 1865,  when  he  was  granted  leave  of  absence.  The  companies 
of  said  regiment  were  mustered  out  July  5, 1865,  and  disbanded 
July  18, 1865,  at  Jackson,  Mich.  Special  Orders,  No.  609,  War 
Department,  Adjutant-General's  Office,  dated  at  Washington, 
D,  C,  November  21,  1865,  is  worded  in  part  as  follows: 

''Under  the  peculiar  circumstances  of  the  case,  and  uix)n 
the  report  of  the  surgeon  in  charge  of  Mower  U.  S.  Army 
General  Hospital,  Philadelphia,  Pa.,  First  Lieut.  Lafayette 
N.  Brown,  Seventh  Michigan  Volunteers,  is  hereby  honorably 
discharged  the  service  of  the  United  States,  to  date  October 
5, 1865,  on  account  of  physical  disability,  his  regiment  having 
been  mustered  out,  its  services  being  no  longer  required." 

Under  date  of  June  11,  1866,  the  War  Department  stated: 

*' Lieutenant  Brown  was  retained  in  service  subsequent  to 
th^  muster  out  of  his  regiment  on  ticcount  of  wouikI.^  /' 
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On  September,  1866,  he  was  paid,  by  Paj-master  Gardner, 
$137.10,  being  $19.65  pay  and  allowances  as  first  lieutenant 
from  October  1  to  5,  1S65  (last  day  excluded  in  accordance 
with  the  practice  at  that  time);  $28  pay  for  commanding 
company  from  January  7,  1865,  to  March  31,  1865,  and  $150 
as  three  months'  extra  pay  under  act  of  March  3,  1865,  less 
$9.55  tax,  and  $51  for  board  at  Mower  General  Hospital. 

The  records  show  that  he  was  previously  paid  by  army  pay- 
masters as  follows:  Pay  and  allowances  in  full  from  August  7, 
1861,  to  August  31,  1865,  with  the  exception  of  $8.24  pay 
short  paid  from  August  7  to  25,  1861;  $8.53  pay  short  paid 
from  November  1,  1863,  to  January  4,  1864;  $3.57  pay  and 
clothing  for  servant  short  paid  for  March,  1865;  $80  pay  and 
$2.70  clothing  money  twice  paid  from  September  1, 1864,  to 
December  31,  1864;  and  $21.12  pay  and  allowances  overpaid 
from  January  1  to  6, 1865,  thus  making  a  difference  of  ($103. 82 
less  $20.34)  $83.48  as  the  net  overpayment  prior  to  April  1, 
1865.  He  was  also  paid  $285  bounty  as  follows:  $100  upder 
act  of  July  22,  1861,  on  discharge  of  January  4,  1864,  and 
$185  under  joint  resolution  of  January  13,  1864,  during  serv- 
ice as  a  veteran  from  January  5,  1864,  to  January  6,  1865. 

Under  date  of  June  19,  1901,  the  War  Department  stated: 

*'The  act  of  Feb.  24,  1897,  does  not  entitle  Lafayette  N. 
Brown  to  any  recognition  as  a  first  lieutenant  additional  to 
that  which  he  received  when  he  was  mustered  into  service  in 
that  grade  to  date  from  January  7,  1865."'  ' 

By  settlement  dated  September  11,  1901,  the  Auditor  for 
the  War  Department  disallowed  the  claim  of  said  Brown  for 
pa}  and  allowances,  including  bounty,  upon  the  ground  that 
claimant  received  all  the  bounty  to  which  he  is  entitled  and 
the  sum  of  the  credits  for  pay  and  allowances  unpaid  is 
exceeded  by  the  sum  of  the  debits  for  pay  and  allowances 
erioneously  paid. 

Upon  his  appeal  from  the  action  of  the  Auditor,  the  matter 
came  before  this  ofl^ce  for  consideration  November  8,  1901, 
and  the  action  of  the  Auditor  disallowing  the  above-described 
claim  was  affirmed  November  16,  1901. 

By  settlement  dated  December  14,  1901,  the  claim  of  said 
Brown  for  pay  and  subsistence  for  traveling  from  place  of 
discharge  as  first  lieutenant  to  place  of  enrollment  as  private 
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was  disallowed  by  the  Auditor  for  the  War  Department,  for 
reason  as  follows: 

".Officer  having  been  discharged  at  or  near  place  of  enroll- 
ment as  private,  no  travel  allowances  are  due." 

On  December  24,  1901,  claimant  appealed  from  the  action 
of  the  Auditor  in  said  settlement.  He  alleges  that  He  was 
discharged  at  Philadelphia,  Pa. ;  that  he  was  not  tendered  or 
furnished  tmnsportation  or  subsistence  by  the  Government, 
and  that  he  paid  his  expenses  for  traveling,  on  discharge,  from 
Philadelphia,  Pa.,  to  the  place  of  enrollment. 

The  question  arises  as  to  when  his  discharge  as  first  lieuten- 
ant took  effect. 

The  Judge- Advocate-General  of  the  Army,  in  an  opinion 
dated  September  14,  1900,  said: 

i4»  ♦  *  Paragraph  1,  of  General  Orders,  No.  108, 
Adjutant-Genei-aFs  Office,  1868,  prescribed  that  whenever 
volunteer  troops  were  mustered  out  of  service  the  entire  regi- 
ment or  other  organization  would  be  considered  as  mustered 
out  at  one  time  and  place,  with  the  exception  of  prisoners  of 
war.  This  order  promulgated  a  genei'al  regulation  regulating 
the  muster  out  of  service  of  volunteer  troops,  and  the  regula- 
tion must  be  regarded  as  promulgated  b^^  authority  or  the 
President,  because  it  was  done  by  the  Secretary  of  War,  and 
'*  'The  Secretary  of  War  is  the  regular  constitutional  organ 
of  the  President  for  the  administration  ^f  the  military  osteb- 
lishment  of  the  nation,  and  rules  and  orders  publicl}'  pro- 
mulgated through  him  must  be  received  as  the  acts  of  the 
Executive,  and,  as  such,  be  binding  upon  all  within  the  sphere 
of  his  legal  and  constitutional  authoritv.  {[In  I  fed  States  v. 
Ellumn,  16  Pet,  302;  and  see  Dig.  Opin.  J,  A,  G.,  p.  690, 
and  eases  cited.)' 

^'That  the  President  had  the  authority  to  issue  such  a  regu- 
lation is  clear. 

"*    *    *     And  regulations  thus  made  bv  the  Executive  in 
the  exercise  of  his  constitutional  power  have  the  force  of  law. 
'*This  has  been  lepeatedly  asserted: 

•• '  The  Army  regulations,  when  sanctioned  by  the  President, 
have  the  force  of  law,  because  it  is  done  by  him  by  authority 
of  law.     {United  States  v.  Freeman^  3  Howard.  667.) 

'* '  As  to  the  Army  regulations,  this  couit  has  too  repeatedly 
said  that  they  have  the  force  of  law  to  make  it  proi^^r  to  dis- 
cuss that  point  anew.  {Gratiot  v.  United  States.  4  Howard, 
118.) 

*'  *The  Army  regulations  derive  their  force  from  the  power 
of  the  President    *    *    *    and  are  binding  upon  nil  within 
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the  sphere  of  his  legal  and  constitutional  authority.  (Kurtz  v. 
Mojfit^  115  U.  S.,  503;  and  see  Swaim  v.  United  States,  165 
U.  S  ,  553;  United  Statics  v.  Landm^  92  U.  S.,  77;  Re  parte 
Reed,  100  U.  S.,  13;  United  States  v.  Symonds,  120  U.  B.,-46; 
Dugaii  V.  67i/iJerf  >6Ytf^e«,  34  Ct.  CL,  458).' 

^'  That  General  Orders,  No.  108,  of  1863,  was  such  a  regu- 
lation tvith  reference  to  the  administi'ation  of  the  Army  as  the 
President  had  constitutional  authority  to  make  can  not  be 
questioned,  and,  being  such,  it  had  the  force  of  law  where  it 
applied.  Had  it  been  a  legislative  enactment  it  could  not  have 
had  more  force  than  this,  where  it  applied." 

i(*  *  *  No  one  subject  t«  the  constitutional -authority 
from  which  the  order  emanated  could  claim  exemption  from 
it  on  the  ground  of  any  absence  of  personal  notice.  The 
making  known  of  this  regulation  throughout  the  Army  was 
notice  to  all  concerned,  and  thereafter  they  held  their  enlist- 
ments subject  to  its  conditions.  When  a  man  enlists  in  the 
Anny  he  does  not  bind  himself  to  obey  only  the  regulations 
and  orders  in  force  at  the  time  of  his  enlistment,  but  he  agrees 
to  obe}*^  the  orders  of  the  President  without  any  such  limita- 
tion, and  he  thereby  enters  into  a  new  status  and  subjects  him- 
self to  a  new  code  and  all  the  changes  that  may  be  made  in  it 
from  time  to  time.  General  Orders,  No.  108,  of  1863,  when 
it  was  issued  and  made  known  to  the  Army,  became  a  part  of 
this  code  to  which  the  soldier  had  subjected  himself,  and  it 
became  binding  on  him,  and  he  had  no  right  to  any  further 
notice  of  discharge." 

''There  is  also  another  point  of  view  from  which  this  sub- 
ject might  be  considered,  were  it  necessary  to  do  so.  The 
power  of  an  immediate  disbandment  of  the  whole  Army  must 
be  vested  somewhere  in  the  political  system.  Primarily,  of 
course,  this  power  is  vested  in  the  Congress,  who  mav  pass  an 
act,  opemtive  at  the  time  of  its  passage,  abolishing  the  Amiv 
on  that  date;  but  as  the  Congress  can  not  know  precisely 
when  volunteer  troops  will  no  longer  be  needed  and  may  l)e 
disbanded,  it  has  been  left  to  the  Executive  to  declare  when 
they  shall  go  out  of  service,  and  this  executive  power,  when 
there  i>-  no  legislative  restriction,  would  seem  to  be  plenary, 
as  was  the  legislative  power,  therefore  the  Executive,  in  dis- 
banding a  volunteer  army  (when  the  disbandment  has  been 
left  to  the  Executive  by  the  Congress),  might  cause  it  or  parta 
of  it  to  go  out  of  existence  summarily,  without  any  notice, 
actual  or  constructive. 

*'  The  exercise  of  this  power  to  this  extent  would,  however, 
manifestly  cause  great  hardship  and  would  be  ungrateful  and 
unjust,  and  it  has  not  been  attempted,  but  the  existence  of 
the  power  has  an  evident  bearing  on  the  subject  of  notice, 
because  where  the  power  exists  no  original  right  of  notice 
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exisjLs,  and  such  right  of  notice  as  springs  up  is  purel}'  a  col- 
ecssion  to  fairness." 

fci  *  *  ♦  gjj^  what  is  to  be  understood  by  the  promulga- 
tion of  a  general  order  or  making  it  known  to  the  Army? 
Or  rather,  when,  more  definitely,  is  it  to  be  held  to  take  effect? 
I  think  that  it  may  be  regarded  as  an  established  practice  in 
our  service  that  the  date  of  the  receipt  of  a  general  order  by 
a  command  is  the  date  on  which  it  takes  effect  as  to  that  com- 
mand^ and  it  is  understood  to  be  for  this  reason  that  the  dates 
of  the  receipt  of  general  orders  are  required  to  be  entered  on 
past  returns." 

6*  ♦  ♦  ♦  ^hen  the  date  of  receipt  by  the  command  can 
not  be  ascertained,  it  would  seem  that  we  should  ttike  the 
onh'  fixed  date  that  we  have,  namely,  the  date  of  the  general 
order,  as  the  date  when  it  took  effect.  This  is  in  such  case 
the  nearest  record  date  which  we  have,  and  I  do  not  think 
that  we  can  go  outside  of  these  into  the  realm  of  conjecture 
to  determine  on  what  date  the  order  shall  be  held  to  have 
been  received.     There  is  no  authority  for  doing  so." 

u  *  *  *  rpjjg  regulation  of  1863  prescribed  that  when- 
ever volunteer  troops  were  mustered  out  of  service  the  entire 
regiment  or  other  organization  (except  prisoners  of  war) 
would  be  considered  as  mustered  out  at  the  same  time  and 
place.  It  has  been  held  that  this  did  not  apply  to  soldiers 
especially  retained  in  the  service  by  competent  authority, 
because  m  such  case  the  exception  emanated,  contemporane- 
ously, from  the  same  authority  that  made  the  rule." 

ifc»  *  *  J  understand' that  in  manj^  cases  the  discharge 
certificates  of  absentees  were  not  given  to  the  mustering  offi- 
cers as  required,  but  that  these  absentees  were  afterwards 
mustered  out  as  of  the  date  of  the  muster  out  of  the  organiza- 
tion to  which  thev  belonged — a  would-be  nunc  pro  tunc  dis- 
charge, to  which  has  been  given  the  effect  of  a  certificate  of 
actual  discharge  at  the  earlier  date." 

The  War  Department,  under  date  of  January  11,  1902,  in 

this  case  says: 

"•^It  has  been  determined  by  this  Department  that  this  oflB- 
cer  was  discharged  July  5,  1805,  bv  reason  of  the  muster  out 
of  his  companv  or  that  date,  and  that  so  much  of  Special  Or- 
ders No.  609,  War  Department,  A.  G.  O.,  dated  November  21, 
1865,  as  purported  to  discharge  him  to  date  October  5,  1865, 
iii  void  and  without  effect." 

The  eleventh  article  of  war,  approved  by  Congress  April  10, 
1S()6  (2  Stat.,  361),  is  worded  as  follows: 

"After  a  noncommissioned  officer  or  soldier  shall  have  been 
duly  enlisted  and  sworn,  he  shall  not  be  dismissed  the  service 
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without  a  discharge  in  writing:;  and  no  discharge  granted  to 
hiiu  .shall  be  sufficient  which  is  not  signed  by  a  field  officer  of 
the  regiment  to  which  he  belongs,  or  commanding  officer 
where  no  field  officer  of  the  regiment  is  present;  and  no  dis- 
charge shall  be  given  to  a  noncommissioned  officer,  or  soldier, 
before  his  term  of  service  has  expired,  but  by  order  of  the 
President,  the  Secretary  of  War,  the  commanding  officer  of  a 
department,  or  the  sentence  of  a  general  court-martial;  nor 
shall  a  commissioned  officer  be  discnarged  the  service  but  by 
order  of  the  President  of  the  United  States,  or  by  sentence  of 
a  general  court-martial.'- 

This  law  was  in  force  until  modified  by  section  5,  act  of  Jul^- 
13, 1866  (14  Stat.,  92),  and  so  modified  it  fornos  part  of  section 
1342,  Revised  Statutes. 

Among  the  orders  of  the  President  of  the  United  States, 
relating  to  the  discharge  of  enlisted  men  and  commissioned 
officers  who  served  in  the  civil  war,  are  the  following: 

"•'  Whenever  volunteer  troops  are  mustered  out  of  service, 
the  entire  regiment^  or  oth^r  (rrganizatio7i^  will  be  considered  as 
mustered  out  at  one  time  and  place,  except  prisonei"s  of  war, 
who  will  be  considered  as  in  service  until  their  arrival  in  a 
loyal  State,  with  an  allowance  of  time  necessary  for  them  to 
return  to  their  respective  places  of  enrollment.  *  *  *  Offi- 
cers and  men  absent  from  their  commands,  on  detached  service, 
sick  in  hospital,  or  paroled,  will  be  furnished  with  transporta- 
tion by  the  Quartermaster's  Department,  to  the  place  where 
the  regiment  is  to  be  mustered  out,  in  time  to  be  present  at 
the  said  muster.  If  from  sickness,  or  other  proper  cause,  thcA' 
cannot  be  sent  in  time,  as  above  directed,  thej'  will  be  sent  to 
the  point  indicated  as  soon  thereafter  as  practicable."  War. 
Dept.  G.  O.  No.  108  of  April  28,  1863. 

"•*When  the  regiment,  company,  or  other  command  of  a 
regimental  officer  is  mustered  out,  it  must  be  distinctly  under- 
stood that  the  officer  will  be  considered  as  mustered  out  there- 
with, and  at  the  same  '  tlm^^  andplaec"^  as  the  command.  An 
officer  will  be  held  to  ifcrvfce  for  the  full  term  of  his  muster 
onl}^  when  the  regulation  command  is  retained  in  service  for 
him.  Occasion  is  here  taken  to  remind  officers  absent  from 
their  commands  on  detached  service,  sick  or  otherwise,  that 
it  is  their  duty  to  keep  themselves  fully  advised  as  to  the 
dates  at  w^hich  their  commands  go  out  of  service,  so  that  the\' 
may  be  mustered  out  and  discharged  therewith.  Ojfictr« 
)keglectin(f  thl^  precaatlon  irill  he  held  to  a  strict  aud  rigid 
accoimtahlllty.  In  cases  of  doubt,  timely  application  should 
be  made  to  the  Adjutant-General  ol  the  Armv  for  informa- 
tion."--War  Dept.  Circular  No.  75  of  Sept.  22,  1864. 
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The  published  decisions  of  the  Second  ComptroUerJi  of  the 
Treasury,  relating  to  cases  of  this  class,  are  as  follows: 

'•A  sick  soldier  unable  to  travel,  and  from  motives  of 
humanity  retained  in  hospital  after  the  muster  out  of  his  regi- 
ment, has  no  legal  or  equitable  claim  for  jjay  beyorjd  that 
period. 

"Soldiers  absent  from  their  organizations  in  hospital  are  to 
\ie  considered  as  discharged  at  the  same  time  as  the  organiza- 
tions to  which  the}"  belonged. 

*' Soldiers  not  on  dutj'  and  absent  from  their  companies  on 
discharge  of  regiment  are  considered  mustered  out  with  their 
companies,  and  not  entitled  to  pay  thereafter."  (Digest  Sec- 
ond Com.  Dec,  vol.  1,  sections  1801,  1302,  1303.) 

'*The  fact  that  a  soldier  was  not  mustered  out  at  the  expira- 
tion of  his  teim  of  service  for  the  reason  that  he  was  wounded 
and  unable  to  ti-avel,  but  was  from  motives  of  humanity 
retained  in  hospital,  gives  him  no  right  to  pay  to  a  later  date." 
(Digest  Second  Comp.  Dec,  vol.  2,  section  873.) 

**The  following  rules  for  determining  when  discharges  take 
eflfect  in  certain  cases  are  promulgated:  *  *  *  jf  the  sol- 
dier is  in  hospital  at  the  time  of  muster  out  of  his  companv, 
he  is  entitled  to  pay  and  to  count  time  for  bounty  up  to  tie 
date  of  the  expiration  of  his  term  of  enlistment,  unless  he  is 
sooner  discharged  from  hospital,  or  unless  it  be  shown  that 
he  received  notice  of  the  muster  out  of  his  company,  in  which 
cases  he  is  to  be  deemed  to  be  in  the  service  and  entitled  to 
pay  and  to  count  time  for  bounty  only  up  to  the  date  of  his 
discharge  from  the  hospital  or  the  receipt  of  such  notice,  which- 
ever of  these  two  events  happens  first."  *  *  *  (Digest 
Second  Comp.  Dec,  vol.  3,  section  602.) 

Second  Comptroller  Gilkeson,  in  a  decision  dated  September 
3, 1889  (B.  P.  B.  D.,  vol.  22,  p.  404),  in  case  of  J.  H.  R.  Storey, 
late  of  Eleventh  Pennsylvania  Infantry,  said: 

*'  The  Question  presented  is  whether  the  facts  are  sufficient 
to  show  tnat  the  soldier  received  notice  of  the  muster  out  of 
his  company.  In  view  of  the  fact  that  he  was  convalescent 
as  early  as  May,  1865,  was  in  Philadelphia,  where  the  regi- 
ment was  organized,  at  about  the  date  (July  26,  1865),  when 
its  disbandment  took  place,  *  *  *  I  am  of  opinion  that 
the  claimant  must  be  presumed  to  have  received  notice  of  the 
fact  at  or  about  the  aate  when  the  regiment  was  disbanded, 
and  that  consequently  he  ceased  to  be  a  soldier  at  tnat  time." 

Assistant  Comptroller  Bowers,  in  a  decision  dated  August  31, 
1895  (2  Comp.  Dec,  94),  said: 

"  It  is  well  settled  that  until  a  soldier's  discharge  is  issued 
and  delivered  to  him,  or  until  such  action  is  taken  as  to  make 
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him  legally  chargeable  with  notice  of  his  discharge,  he  remains 
in  the  service,  and  la  entitled  to  all  the  emoluments  arising 
therefrom,  unless  they  are  forfeited  in  pursuance  of  law  or 
by  a  sentence  of  a  court-martial.  If  the  discharge  had  been 
issued  and  delivered,  or  mailed  to  its  proper  address,  he  would 
have  become  legally  chargeable  with  notice  if  the  failure  to 
receive  it  arose  from  his  own  fault,  but  until  the  discharge, 
or  something  equivalent  thereto,  has  been  duly  issued  the 
enlisted  man  can  not  be  charged  with  notice  of  the  same. 
From  the  discharge  in  this  case  it  apoears  that  the  same  was 
not  signed  by  the  commandant  until  May  6,  1895,  and  that  it 
was  delivered  on  the  same  date. 

^'In  Alhtaedt  v.  United  State.H  (3  Ct.  CL,  284),  it  was  held 
that  an  officer's  right  to  pay  to  the  date  of  his  actual  discharge 
can  not  be  defeated  by  an  order  of  the  War  Department  direct- 
ing him  to  be  mustered  out  and  discharged  as  of  a  prior  day, 
notwithstanding  the  fact  that  his  term  of  service  was  extended 
by  a  leave  of  absence  granted  at  his  own  request." 

The  syllabus  of  my  decision  dated  March  23,  1899,  in  the 
case  of  J.  R.  Tapp  (5  Comp.  Dec,  606),  is  as  follows: 

"An  enlisted  man  belonging  to  an  organization  which  was 
discharged  >'ovembcr  17,  1898,  who  was  present  with  his 
organization  November  16,  1898,  and  knew  that  it  would  be 
discharged  the  following  day,  but  who  was  absent  on  that  day 
and  in  a  hospital  not  under  military  control  until  December  12, 
1898,  and  did  not  receive  his  discharge  until  December  27, 1898, 
must  be  regarded  as  legally  chargeable  with  notice  of  his 
discharge  on  November  17, 1898." 

The  decision  of  July  7, 1899,  in  the  case  of  Kirk  K.  Robin- 
son (6  Comp.  Dec,  9),  who  was  sick  in  New  Orleans,  La.,  at 
the  time  (October  3,  1898),  his  regiment  was  mustered  out 
and  discharged  at  Jacksonville,  Fla.,  is  worded  in  part  as 
follows: 

"As  Robinson  was  absent  in  New  Orleans,  La.,  with  proper 
authority  at  the  time  the  discharge  certificate  purporting  to 
have  been  given  at  Jacksonville,  Fla.,  October  3,  1898,  was 
issued,  and  as  his  term  of  enlistment  had  not  expired,  the  dis- 
charge did  not  take  eifect  until  its  delivery  to  Robinson,  or 
until  he  received  notice  or  was  legally  chargeable  with  notice 
of  his  discharge. 

"The  records  show  that  his  discharge  and  final  statements 
were  mailed  to  him  October  3,  1898,  but  the  date  he  received 
the  papers  or  notice  of  his  dis<*harge  is  not  shown  and  claimant 
can  not  state  the  exact  date. 

"Upon  all  the  e\4dence  it  is  concluded  that  he  received 
notice  in  due  course  of  mail  October  5,  1898." 
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On  March  9, 1901,  in  the  case  of  IH  //.  Va7i  Name  (7  Comp. 
Dec,  499),  who  was  sick  in  hospital  at  Staten  Island,  N.  Y., 
November  17,  1898,  when  his  regiment  was  discharged  at 
Paterson,  N.  J.,  I  said: 

•*1  agree  with  the  Judge- Advocate-General  in  his  conclusion 
that  when  an  organi^sation  as  a  whole  is  discharged  all  persons 
belonging  thereto  are  discharged,  unless  it  be  specially  shown 
that  such  persons  have  been  held  to  further  military  service 
and  subject  to  military  control. 

*"  It  does  not  appear  that  claimant  in  this  case  was  held  to 
any  military  service  or  subject  to  any  military  control  after 
the  discharge  of  his  organization.  There  is  therefore  nothing 
of  record  contradictorv  to  the  report  of  the  War  Department 
that  he  was  discharged  November  17,  1898." 

On  the  muster-out  roll  of  Company  F,  Seventh  Regiment 
Michigan  Infantry,  dated  at  Jeffersonville,  Ind.,  July  5, 1865, 
Lafa\'ette  N.  Brown  is  reported  '^Absent  wounded  since  April 
7,  1865."  The  compan}^  was  transported  to  Jackson,  Mich., 
where  it  was  disbanded  on  Juh'  18,  1865.  The  members  then 
present  were  paid  to  the  latter  date.  It  does  not  appear  that 
claimant  was  held  to  an}"  military  service  after  the  discharge 
of  his  compan3\  At  that  time  he  was  a  patient  in  hospital  at 
Philadelphia,  Pa.  From  motives  of  humanity  he  was  retained 
in  hospital  until  October  5,  1865.  Under  the  well-known 
orders  of  the  War  Department,  published  to  the  Army  in 
September,  1864,  for  the  information  and  guidance  of  all  con- 
cerned, it  was  his  duty  to  keep  himself  fully  advised  as  to  the 
whereabouts  of  his  company  and  as  fo  the  date  it  would  go 
out  of  sei*\'ice.  The  orders  directing  the  muster  out  and  dis- 
bandment  of  said  company  were  issued  prior  to  eluly  5,  1865, 
and  he  was  chargeable  with  notice  of  such  orders  on  or  before 
July  18,  1865,  the  date  of  actual  discharge  of  company.  His 
right  to  pay  or  allowances  was  not  affected  In-  the  order  issued 
November  21,  1865.  Said  order  could  not  change  the  fact 
that  his  discharge  took  effect  on  July  18, 1865.  The  fact  that 
he  was  wounded  and  unable  to  ti-avel  until  October  5,  1865, 
gave  him  no  right  to  the  pay  and  allowances  which  he  received 
for  time  af  t^r  July  18,  1865.  Section  3,  act  of  February  24, 
1S97  (29  Stat..  593),  is  not  applicable  to  this  case,  for  the  rea- 
son that  no  military  services  were  actually  performed  by 
claimant  after  eluly  18,  1865.     In  everj^  case  parallel  to  the 
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cases  hereinbefore  cited  the  officer  or  enlisted  man  is  charge- 
able with  notice  of  discharge  on  the  day  of  the  discharge  of 
his  company.  Section  602  of  volume  3,  Digest  of  Second 
Comptroller's  Decisions,  and  the  decisions  of  August  31, 1895 
(2  Comp.  Dec,  94),  and  July  7, 1899  (6  Comp.  Dec,  9),  so  far 
as  they  conflict  with  my  decision  in  the  case  of  Van  JVame  (7 
Comp.  Dec,  499)  and  the  views  herein  expressed  are  overruled. 

Lsafayette  N.  Brown  is  entitled  to  credit  in  the  sum  of 
($133.65  less  $6.68  tax)  $126.97  pay  and  subsistence  for  trav- 
eling, on  discharge,  from  Philadelphia,  Pa.,  to  Port  Huron, 
Mich.,  a  distance  of  729  miles,  but  said  credit  is  exceeded  by 
$88.48,  ovei-paid  as  hereinbefore  stated,  added  to  the  pay  and 
allowances  erroneously  paid  for  time  after  the  date  (July  18, 
1865),  his  discharge  took  effect. 

The  action  of  the  Auditor  in  disallowing  the  claim  for  travel 
allowances  is  affirmed,  not  for  the  reason  stated  by  the  Auditor, 
but  for  the  reason  that  the  credit  for  such  allowance  is  offset 
by  the  sum  of  the  above-mentioned  overpayments. 


EXPENSES  OF  ARREST  OF  A  CHINESE  PERSON 
WITHOUT  WARRANT. 

Expen8es  of  a  deputy  marshal  incurred  in  the  detention  of  a  Chinese  pris- 
oner arrested  without  warrant  until  a  warrant  for  his  arrest  was  issued 
are  payable  from  the  proper  judiciary  appropriation. 

{Decision  hy  Otiiipt roller  Traceirdl^  Janu/try  IS^  I9o£.) 

The  Auditor  for  the  State  and  other  Departments  in  the 
settlement  of  the  account  for  salaries,  fees,  and  expenses 
(March  quarter,  1901),  of  W.  M.  Griffith,  United  States  mar- 
shal for  the  Territory  of  Arizona,  per  certificate  dated  Octo- 
ber 2,  1901,  disallowed,  upon  the  recommendation  of  the 
Attorney-General,  under  the  act  of  March  3,  1901  (31  Siat., 
1093),  an  item  amounting  to  ^26  for  expenses  incurred  hy  an 
office  deputy  for  guarding,  lodging,  and  subsistence  of  a  Chi- 
naman prior  to  the  sendee  of  a  warrant  on  such  Chinaman. 

The  facts  appearing  on  the  face  of  the  voucher  of  Office 
Deputy  Mets  are  that  the  defendant  was  arrested  by  said 
deputy  March  20,  1901,  on  a  train  between  Prescott  and  Ash- 
fork  for  not  having  certificate  of  residence.     As  deputy  was 


Digitized  by  CjOOQ IC 


ARREST    OF    CHINESE    PERSONS.  471 

en  1-oute  with  another  prisoner  to  Kansas,  he  left  the  defend- 
ant Chinaman  in  custody  of  a  deputy  sheriflf,  there  being  no 
jail,  and  notified  official  headquarters. 

In  the  voucher  of  Office  Deputy  Welles  it  appears  that  he, 
said  deputy,  was  returning  from  Flagstaff  with  another  pris- 
oner, took  charge  of  the  Chinaman  at  Ashfork  the  evening 
of  March  24,  1901,  and  transported  him  to  Prescott  for  trial, 
a  warrant  for  his  arrest  having  been  issued  by  a  United 
Staters  commissioner  at  Phoenix  on  the  complaint  of  Deputy 
Welles,  March  22,  1901,  at  which  time  and  place  the  said 
Deput}'  Welles  received  the  warrant.  This  deputy  paid  the 
expenses  in  question. 

The  marshal  in  his  explanations  on  appeal  submits  the 
following: 

"As  explained  by  me  to  the  Attorney-Genei*al,  the  great 
majority  of  Chinese  found  illegally  within  the  United  States 
are  met  by  the  Government  officer  either  upon  trains  or  travel- 
ing through  the  country  evidently  seeking  to  avoid  arrest. 
The  only  wa}'  an  officer  can  judge  whether  such  persons  are 
entitled  to  remain  in  the  United  States  is  for  him  to  demand 
the  certificate  of  the  suspected  party.  If  such  party  has  no 
ceititic»ate,  it  is  prima  facie  evidence  that  he  is  illegally  in  the 
country  and  the  burden  of  proof  of  his  right  to  remain  therein 
lies  upon  him.  No  certificate  being  produced,  it  certainly  is 
the  duty  of  the  officer  to  arrest  the  party,  for  such  party  is  as 
(*ertainly  caught  violating  the  laws  of  the  United  Sttites  as 
though  he  were  discovered  in  the  act  of  selling  liquor  to  an 
Indian  or  in  smugffling.  In  this  case  the  deputy  found  his 
man  on  a  train  without  the  certificate  required  by  law.  His 
arrest  followed,  naturally.  The  deputy  could  not  take  his 
prisoner  directly  before  a  United  States  commissioner  for 
examination  as  he  was  actively  engaged  in  the  discharge  of  other 
duties  which  required  his  presence  elsewhere,  to  wit,  the  trans- 
porting of  a  United  States  prisoner  from  this  district  to  the 
district  of  Kansas.  He,  therefore,  did  the  only  thing  in  his 
power,  viz,  placed  his  Chinese  prisoner  under  guard  until 
another  officer  could  reach  the  place  and  tiike  him  in  charge. 
This  was  done,  and  the  suspension  made  is  of  the  expense 
necessarily  incurred  in  the  matter  before  such  officer  could 
take  charge  of  said  Chinese.  *  *  *  As  stilted  to  the 
Attorney -General,  if  a  warrant  must  actually  be  in  the  hands 
of  a  deputy  marshal  before  an  arrest  can  be  made  under  the 
provisions  of  the  Chinese-exclusion  act,  fully  90  per  cent  of 
the  persons  suspected  of  violating  said  act  will  escape  arrest 
and,  if  guilty,  subsequent  deportation. 
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"•A^ain,  it  will  readil}-  be  seen  that  Chinese  discovered  with- 
out the  eertiticate  required  l>v  law  could  easily  csrapc  arrest 
if,  after  examination  by  the  officer,  such  officer  must  secure  a 
wan-ant  before  the  arrest  could  be  made.  As  in  the  case 
under  review,  it  frequently  occurs  that  such  persons  are  many 
miles  from  a  commissioner  when  discovered.  If  the  posi- 
tion of  the  Attorney-General  be  correct,  the  pui-pose  of  the 
Chinese-exclusion  act  will,  in  this  district  at  least,  be  prac- 
tically defeated,  l>ecausc  of  the  inability  of  an  officer  to  secure 
the  reimbursement  of  the  expenses  necessarily  incurred  by 
him." 

Under  the  act  of  May  5,  1892  (27  Stat.,  25),  it  would  seem 
that  arrests  of  Chinamen  without  warrants  were  admissible 
if  not  actually  authorized,  and  the  defrayment  of  expenses  in- 
cident thereto  was  properly  made  from  the  appropriation  for 
the  enforcement  of  the  Chinese-exclusion  acts,  when  such 
arrests  were  made  by  Chinese  inspectors,  and  that  no  judiciary 
appropriation  could  be  charged  therewith  until  a  warrant  duly 
issued  and  arrest  made  thereunder.  (See  letter  to  Attorney- 
General,  January  30,  1901,  7  Com  p.  Dec,  372.) 

It  has,  however,  also  been  held  in  several  decii^ions  of  this 
office  that  where  an  arrest  has  been  made  by  a  deputy  mar- 
shal of  a  person  engaged  in  the  commission  of  an  offense 
against  the  United  States  (other  than  a  violation  of  the  Chi- 
nese-exclusion acts),  expenses  incident  thereto  are  properly 
chargeable  against  a  judiciary  appropriation  if  such  arrest 
were  followed  to  completion  by  a  warrant  subse({uently  issued 
and  examination  into  the  offense  had  before  a  competent  tri- 
bunal or  officer  legally  authorized.  In  this  case  the  Chinaman 
was  taken  l)efore  a  commissioner  and  by  him  the  prisoner  was 
ordered  deported  to  China. 

The  maimscript  decisions  above  referred  to  had  relation 
chiefly  to  expenses  incurred  by  deputy  marshals  for  medical 
services  rendered  to  prisoners  and  for  their  support  when 
lodged  in  jail  and  on  vouchers  presented  by  jaih^rs  or  physi- 
cians. (See  vol.  13,  MS.  Dec,  pp.  41),  558,  and  593,  and  a 
recent  decision  in  r(Mat\sIuil  lLuiitiie}\  November  29,  1901.) 

But  the  question  is  suggested  whether  Congress  by  the  act 
of  March  3, 1901,  above  cited,  intended  to  restrict  the  manner 
of  arresting  Chinamen  unlawfully  in  the  United  States  by 
requiring  warrants  of  arrest  to  be  issued  upon  the  sworn 
complaints  of  certain  officials  therein  named  as  a  condition 
precedent  to  their  formal  arrest. 
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This  seems  to  be  the  position  taken  b}'  the  Attorney-General 
and  the  Auditor. 
The  ac't  of  1901  referred  to  is: 

•'An  act  supplementary  to  an  act  entitled  an  act  to  prohibit 
the  coming  of  Chinese  persons  into  the  United  States,  ap- 
proved May  5,  1892,  and  fixing  the  compensation  of  commis- 
sioners in  such  cases." 

Section  3  of  said  act  reads  as  follows: 

'•That  no  warrant  of  arrest  for  violations  of  the  Chinese- 
exclusion  laws  shall  be  issued  by  United  States  commissioners 
except  upon  the  sworn  complaint  of  *  *  *  a  United 
States  marshal,  or  deputy  United  States  marshal,  or  Chinese 
inspector,  unless  the  issuing  of  such  warrant  of  arrest  shall 
first  be  approved  or  requested  in  writing  by  the  United  States 
district  attornc}'  of  the  district  in  which  issued." 

Section  6  of  the  act  of  May  5,  1892,  provides  for  the  pro- 
curement of  certificates  of  residence  by  Chinese  laborers 
within  the  United  States,  and  any  such  person — 

••  Who  after  one  year  from  the  passage  hereof,  Ma}'^  5, 1893,. 
shall  be  found  within  the  jurisdiction  of  the  United  States 
without  such  certificate  of  residence  shall  be  deemed  and 
adjudged  to  be  unlawfully  within  the  United  States  and  maj 
be  arrested  by  any  *  •  *  United  States  marshal  or  his 
deputies,  and  taken  before  a  United  States  judge,  whose  duty 
it  shall  be  to  order  that  he  be  deported  from  the  United  States, 
as  hereinbefore  provided,"  etc. 

The  same  provisions  apph^  to  Chinese  persons  other  than 
laborers. 

The  act  of  1901  seems  to  be  designed  to  prescribe  the  for- 
malities necessary  to  the  issuing  of  warrants  by  commissioners 
and  not  to  affect  the  existing  right  to  arrest  a  Chinaman  for 
not  having  a  certificate  of  residence  as  required  by  law,  in 
order  to  establish  a  ground  for  complaint  on  which  to  found 
the  issuance  of  a  warmnt  of  arrest.  Such  ground  for  com- 
plaint can  not  be  ascertained  until  after  such  arrest  in  the 
first  instance;  and  if  as  in  this  case  an  oflice  deputy,  when 
necessarily  absent  from  the  place  of  his  regular  emplo}' meat 
on  official  business,  discovers  a  violation  of  a  United  States 
statute,  it  would  seem  eminently  proper  for  him  to  apprehend 
such  an  offender  and  make  him  a  United  States  prisoner, 
incurring  such  expenses  as  are  necessary  to  secure  his  appear- 
ance before  the  proper  officer  for  examination  as  to  his  guilt 
or  innocence. 
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1  am  therefore  of  the  opinion  that  where  any  offence  against 
the  United  States  is  committed  in  view  of  an  officer  author- 
ized to  make  an  arrest,  that  then,  following  the  line  of. 
decisions  of  this  office  in  similar  cases,  it  is  proper  to  allow 
actual  expenses  incurred,  as  in  this  case,  if,  as  heretofore 
observed,  such  arrest  is  completed  by  the  examination  and 
judgment  of  a  commissioner  after  warrant  dul}^  issued  therein, 
as  was  the  fact  in  this  case;  and  it  is  further  intended  by  this 
decision  so  to  modify  that  of  January  30, 1901  (7  Comp.  Dec, 
372),  as  to  make  an  exception  in  the  case  of  deputy  marshals 
in  arresting  Chinamen,  before  warrant  issues,  for  palpable 
violations  of  the  Chinese-exclusion  acts,  in  the  matter  of 
payment  of  the  actual  expenses  incuiTed  therein  out  of  the 
proper  judiciary  appropriation  instead  of  the  Treasury  fund. 

Accordingly,  the  action  of  the  Auditor  is  reversed,  and  the 
marshal  is  allowed  the  item  in  question. 


TRANSPORTATION  OVER  ONE  OF  SEVERAL  LAND- 
GRANT  RAILROADS  UNDER  THE  SAME  CON- 
TROL. 

Where  with  land-grant  aid  independent  lines  of  railroad  have  been  built 
from  a  common  point  to  separate  points,  and  subsequently  these  lines 
have  been  extended  to  a  common  point  and  come  under  the  control 
of  a  single  company,  deduction  for  land-grant  aid  for  transportation 
between  such  common  points  by  the  most  usually  traveled  of  these 
lines  should  be  made  on  the  basis  of  the  land-grant  aid  given  to  the 
road  by  which  the  transportation  was  so  furnished. 

{^Decision  hy  Comptroller*  Tracewell^  January  21,  1902.) 

The  Great  Northern  Railway  Company  appealed  December 
20,  1901,  from  the  action  of  the  Auditor  for  the  State  and 
•other  Departments  in  settlement  dated  December  19, 1901. 

The  railway  company  claimed  810.06  gross  for  the  trans- 
portation of  certain  property  for  the  Weather  Bureau, 
Department  of  Agriculture. 

The  Auditor  settled  the  account  on  the  basis  of  the  gross 
amount  claimed,  deducting  §4.11  for  land-grant  road,  making 
net  allowance  §5.95. 

The  railway   company  objects  to  the  basis  of  laud-grant 


Digitized  by  CjOOQ IC 


LAND-GKANT    RAILROADS.  475 

deduction  on  two  items  and  submits  statements  and  argu- 
ment as  follows: 

'*The  shipments  were  bouna  from  St.  Paul  to  points  west 
of  Larimore,  North  Dakota,  on  the  line  of  the  Great  North- 
ern Railway.  No  specification  of  routes  appeared  on  the  Gov- 
ernment's bills  of  lading,  and  the  business  was  carried  by  the 
company  over  its  usually  tmveled  route  for  such  business. 
The  route  over  which  the  business  traveled  happens  to  be  the 
route  covering  the  shoiiest  land  grant,  as  it  is  also  of  the 
shortest  mileage.  The  question  involved  is  the  correctness  of 
the  land-grant  deduction.  The  company  claims  settlement 
according  to  the  actually  traveled  route;  the  Auditor  has  set- 
tled according  to  the  route  of  the  longest  land  grant. 

'"There  are  three  routes  from  St.  Paul  to  Larimore  and 
western  points  over  the  lines  of  what  is  known  as  the  Great 
Northern  Railway,  as  follows:  (a)  Via  Barnesville,  Crookston, 
and  Grand  Forks  to  Larimore;  (b)  via  Breckenridge,  Moor- 
head,  and  Grand  Forks  to  Larimore;  (c)  via  Breckenridge 
and  Casselton  to  Larimore.  The  shipments  in  question  went 
by  the  latter  route,  which  is  the  usual  route  for  a  west-bound 
freight.  The  distances  are:  To  Larimore,  over  route  a,  352 
niiles;  over  route  b,  367  miles;  over  route  c,  343  miles.  No 
thrcugh  passenger  trains  run  over  the  last  route;  hence  it  is 
greatly  more  adapted  to  prompt  freight  dispatch.  The  route 
designated  'a'  is  land  grant  to  Crookston,  298  miles;  routes 
*b'  and  'c'  have  land  grant  to  Breckenridge,  214  miles,  which 
is  common  to  both. 

**The  Auditor  ignores  the  fact  that  no  specification  of  route 
was  noted  upon  the  Government's  bills  of  lading,  and  that  the 
route  traveled  was  the  usually  ti*aveled  route  for  such  busi- 
ness, as  well  as  your  decision  of  November  19,  1900  (7  Comp. 
Dec.,  224^,  which,  we  think,  must  control  in  this  case.  In 
that  case  it  was  held  that — 

'**  Where  a  transportation  request  does  not  indicate  the 
route  by  which  the  transportation  is  desired,  a  land-grant  rail- 
road company  which  furnishes  the  transportation  by  the  most 
usually  traveled  of  two  of  its  routes  is  not  subject  to  a  deduc- 
tion for  land  grant  computed  on  the  mileage  aided  on  the 
longer  route.' 

*'We  submit  that  the  principle  is  the  same,  whether  the 
question  involve  a  shipment  of  freight  or  the  transportation 
of  a  passenger — a  hill  of  lading  issued  by  the  Government  or 
a  transportation  request  issued  by  the  (jovernment.  It  has 
been  the  custom  for  a  long  time  for  some  of  the  divisions  of 
Government  service  to  stamp  their  bills  of  lading  'via  the 
longest  land-grant  route,'  or  with  words  of  like  import,  and 
the  Great  Northern  Company  has  acquiesced  in  the  Govern- 
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ment's  contention  that  when  these  words  appear  the  shipment 
shall  be  forwarded  over  the  longest  line  of  land  grant.  Since 
3'our  decision  of  November  10,  1900,  was  called  to  the  atten- 
tion of  the  quartermaster  at  St.  Paul,  Minn.,  he  has  recog- 
nized its  applicability  to  freight  business,  and  now  stamps,  as 
we  are  informed,  all  of  his  business  'via  Crookston'  when 
shipping  west-bound  freight. 

''We  also  submit  that,  apart  from  your  decision,  mjyra^  this 
case  does  not  present  one  of  'parallel  lines,'  in  the  sense  of 
your  office  decision  of  April  17,  1888  (Digest  Sec.  Comp. 
bee,  vol.  3,  sec.  IIHO).  That  was  a  ca.se  where  the  original 
line  of  road  was  projected  to  San  Francisco  and  was  con- 
structed and  operated  to  that  city.  The  route  being  circui- 
tous, another  line  was  subsequentl}'  constructed  by  the  same 
company  which  materially  shortened  the  distance.  That  was 
a  case  where  the  Government  aid  was  originally  given  in  con- 
sideration of  a  line  to  a  specific  point,  which  point  was  after- 
w^ards  reached  by  the  same  company  over  another  line,  also 
specifically  destined  originally  to  that  place.  Both  lines  had 
originally  but  one,  and  that  the  same,  objective  point  of  ter- 
mination, and  the  Comptroller  held  that  the  Government 
could  not  be  thus  defeated  of  its  consideration,  which  was 
'aided'  rates  to  San  Francisco.  Here  we  have  a  very  ditfer- 
ent  case.  None  of  the  land-grant  lines  was  originally  des- 
tined to  Larimore  or  points  west.  The  Great  Northern 
Railway  is  made  up  of  several  lines  constructed  at  different 
times  and  b\"  different  companies.  Some  of  the  lines  are  land 
grant  and  some  are  not;  some  were  destined  to  one  place  and 
some  to  others.  These  were  later  merged  and  consolidated. 
The  lines  ere  connected  and  the  old  coi-porations  sunk  out  of 
sight,  though  still  existent.  Take  the  line  from  St.  Paul  to 
Crookston.  That  portion  from  Minneapolis  to  St.  Cloud,  on 
the  west  side  of  the  river,  was  built  in  1S82-S8  bv  the  Minn. 
&  N.  W.  R.  R.  Co.;  the  line  from  St.  Paul  to  East  St.  Cloud, 
on  east  side  of  river,  was  built  by  first  division  St.  Paul  & 
Pac.  R.  R.  Co.  The  remainder  of  this  line  was  built  bv  the 
St.  Paul  &  Pacific  R.  R.  Co.  The  line  from  St.  Paul  to  BVeck- 
enridge  was  also  constructed  by  the  St.  Paul  <fe  Pacific  Com- 
pany. It  will  be  seen  that  these  two  lines  were,  when  com- 
Eleted,  projected  to  widely  different  points,  and  that  neither 
ad  any  reference  to  Pacific  coast  connections.  The  line  from 
Crookston  to  Barnesville  was  built  in  187:^;  from  Barnesville 
to  Alexandria  in  1879;  from  Alexandria  to  Melrose  in  1878; 
from  Melrose  to  St.  Cloud  in  1872;  from  St.  Cloud  to  St.  Paul, 
east  side  river,  in  1866;  St.  Cloud  to  Minneapolis,  west  side 
river,  in  1882-83.  The  line  from  St.  Paul  to  Breckenridge 
was  constructed  in  1867-71.  We  do  not  know  the  history  of 
the  remainder  of  the  land-grant  extension  on  the  line  St.  f  aul 
to  Crookston,  which  was  originally  destined  to  St.  Vincent. 
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"In  1875  the  Red  River  Valley  Railway  Company  con- 
structed a  line  from  Fishers  to  Crookstoh.  In  1879  the 
St.  P..  M.  &  M.  constructed  a  line  from  Fishers  to  Grand 
Forks.  We  are  not  supplied  with  the  history  of  the  line 
from  Grand  Forks  to  Lanmore. 

•'The  extension  from  Brecken ridge  to  Larimore,  or  Park 
River  Junction,  was  by  the  Casselton  Branch  Railway — 
owned  by  the  Northern  Pacific  Railway  Couipany — between 
Everest  and  Mayville,  and  by  the  St.  P.,  M.  &  M.  for  the 
remainder  of  thedistance. 

'*  Subsequently  all  of  these  lines  were  acquired  and  consoli- 
dated, as  heretofore  stated,  under  arrangements  of  lease  and 
purchase,  and  the  present  system  is  the  final  result  of  that 
arrangement. 

^'The  relations  between  these  various  lines  of  road,  under 
the  existing  consolidation,  can  not  be  different  from  what 
they  would  be  were  said  roads  acting  independently.  Were 
they  actually  independent  of  each  other  this  question  could 
not* possibly  arise,  because  a  shipment  delivered  to  the  Minn. 
&  N.  W.  Ry.  Co.  at  St.  Paul,  destined  to  Larimore,  could  not 
go  to  that  point  over  the  lines  of  that  company,  for  when  it 
reached  St.  Cloud  it  would  have  gone  the  length  of  its  line; 
or,  if  it  went  over  the  first  division  of  the  St.  P.  &  P.  R.  R. 
Co.,  it  could  go  over  that  line  onl.y  to  East  St.  Cloud,  and  so 
forth.  Or,  if  delivered  to  the  St.  Paul  and  Pacific,  it  would 
have  ffone  to  Breckenridge,  where  it  would  have  been  trans- 
ferrea  to  the  St.  Paul,  Minneapolis  and  Manitoba,  and  with- 
out the  independent  line  between  Crookston  and  Grand  Forks, 
and  the  additional  line  between  Grand  Forks  and  Larimore,  a 
shipment  from  St.  Paul  could  not  go  via  Crookston  at  all. 
That  the  St.  Paul,  Minneapolis  and  Manitoba  Company 
acquired  by  purchase  and  construction  all  of  these  lines  can 
not  alter  the  relation  between  them  as  to  this  question." 

The  point  involved  is  the  proper  land-grant  deduction  on 
shipments  of  Government  property  from  St.  Paul  to  points 
west  of  Larimore,  N.  Dak.;  that  is,  whether  it  should  be  com- 
puted on  the  basis  of  the  route  by  Crookston,  Minn.,  as  was 
done  b}'  the  auditor,  or  on  the  basis  of  the  route  by  Brecken- 
ridge, Minn.,  as  claimed  by  the  railway  company.  The  for- 
mer route  has  300  miles  of  land  grant,  being  a  paii  of  the 
line  from  St.  Paul  to  St.  Vincent,  Minn. ;  while  the  latter  has 
21t>.8t(  miles  of  land  grant,  being  the  entire  land-grant  line 
from  St.  Paul  to  Breckenridge. 

It  appears  that  both  of  these  land-grant  lines  were  con- 
structed by  the  St.  Paul  and  Pacific  Railroad  Company  from 
St.  Paul,  the  one  to  St.  Vincent  and  the  other  to  Brecken- 


Digitized  by  CjOOQ IC 


478  DECISIONS    OF   THE    COMPTROLLEB. 

ridge;  and  that  from  Crookston,  Minn.,  different  lines  have 
been  constructed  and  consolidated,  forming  a  continuous  line 
westward  to  the  Pacific  Ocean;  and  that  from  Breckenridge, 
the  line  originally  terminating  at  that  place,  has  been  con- 
structed northward,  meeting  the  line  just  mentioned  at  Lari- 
more,  N.  Dak.  The  lines  which  thus  extended  from  the  land- 
grant  lines  above  mentioned  and  met  at  Larimore  appear  to 
have  been  constructed  independently  of  each  other  and  of  the 
original-land  gi-ant  lines,  and  neither  appears  to  have  been 
aided  by  the  Government.  All  the  lines  just  mentioned,  with 
others,  have  been  finally  consolidated,  and  are  now  controlled 
and  operated  by  the  Great  Northern  Railway  Company. 

Thus  two  routes  by  the  Great  Northern  Bailway  Companj" 
are  available  for  transportation  from  St.  Paul  to  Larimore 
and  points  west  thereof.  The  Government,  in  making  ship- 
ments, has  the  privilege  of  requesting  transportation  by  the 
longest  land-grant  route,  and,  had  it  done  so  in  this  instance, 
settlement  would  be  made  on  the  basis  of  the  Crookston  route, 
even  though  the  railwa}'  company,  for  its  own  convenience, 
had  furnished  the  transportation  by  the  other  route. 

But  it  appears  that  no  indication  of  route  was  made  by  the 
Government,  and  that  transportation  was  furnished  over  the 
line  of  lesser  land  grant,  which  was  the  usual  route  for  the 
kind  of  transportation  furnished. 

The  question  arises  whether,  under  the  circumstances  just 
mentioned,  land-grant  deductions  should  be  computed  on  the 
basis  of  the  mileage  by  the  line  of  greatest  land  grant. 

It  was  held  in  a  decision  of  this  oflice,  dated  January  5, 1899 
(5  Comp.  Dec,  364),  quoting  from  the  syllabus,  that — 

"Where,  with  Government  aid,  a  i-ailroad  company  has 
built  a  line  between  two  points,  and  has  subsequently  acquired 
a  new  line  between  the  same  points,  the  same  deductions  will 
be  made  from  charges  for  transportation  over  the  new  line 
that  would  be  made  if  the  transportation  were  over  the  orig- 
inal line." 

The  rule  just  quoted  is  not  applicable  to  the  present  case, 
which  is  distinguished  therefrom  in  that  Larimore,  N.  Dak., 
was  not  located  on  the  line  of  the  road  which  was  aided  from 
St.  Paul  to  St.  Vincent;  the  line  west  of  Crookston  does  not 
appear  to  have  been  in  contemplation  when  said  aided  line  was 
built;  nor  does  it  appear  to  have  been  an  extension  of  said 
aided  line. 
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The  principle  to  govern  in  the  present  case  ma}-  be  stated 
thus: 

Where,  with  Government  aid,  two  separate  and  independent 
lines  of  I'ailroad  have  b^en  constructed  from  a  common  point 
to  entirely  diiferent  points,  but  which  subsequently  b}'  exten- 
sion and  independent  connections  are  projected  through  a 
common  point,  and  all  these  lines  have  subsequently  passed 
to  the  control  of  a  single  company,  and  transportation  is  fur- 
nished between  such  common  points  for  the  Government  by 
the  most  usually  traveled  of  said  routes,  deduction  for  land 
grant  should  be  made  on  the  basis  of  such  route,  in  the  absence 
of  a  contract  or  a  request  for  transportation  by  the  other 
route.     (See  7  Comp.  Dec,  224.) 


FEES  OF  CLERKS  OF  COURTS. 

A  clerk  of  court  is  entitled  to  tiie  fee  for  administering  the  oath  to  a  bailiff 
in  charge  of  a  jury,  such  oath  not  being  the  oath  of  office. 

A  clerk  of  court  is  entitled  to  but  one  fee  for  taking  the  recognizance  of 
two  or  more  witnesses  in  the  same  case,  unless  it  is  impracticable  to 
recognize  them  together. 

A  clerk  of  court  is  not  entitled  to  additional  fees  for  affixing  seals  to  sub- 
poenas, the  seal  being  a  component  part  of  the  writ  for  the  issuance  of 
which  the  fee  is  provided. 

A  clerk  of  court  is  not  entitled  to  fee  for  filing  the  oath  of  a  marshal's 
clerk,  there  being  no  law  requiring  it  to  be  filed  by  the  clerk. 

A  clerk  of  court  is  entitled  to  the  fee  for  affixing  the  seal  to  the  certified 
copy  of  an  order  appointing  a  United  States  commissioner  furnished 
the  appointee,  such  appointee  not  having  been  an  officer  until  he 
accepted  his  appointment. 

(Decision  hy  Comptroller  Tracewell^  January  ^^,  1902,) 

The  Auditor  for  the  State  and  other  Departments  in  adjust- 
ing the  accounts  of  J.  H.  Finks,  clerk  of  the  United  States 
district  court  for  the  northern  district  of  Texas,  for  the  quar- 
ters ending  March  81  and  June  30,  li^Ol,  made  sundry  sus- 
pensions, which  he  finally  disallowed,  per  certificate  dated 
October  22,  1901,  and  from  which  this  appeal,  filed  January  6, 
1902,  by  the  clerk  is  taken. 

Five  of  the  seveml  questions  raised  by  the  clerk  have  not 
been  directlj'  adjudicated  by  this  office.     The}-  relate  to  the 
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follpwing  disallowances,  which  will  be  designated  as  1,  2,  3,  4, 
and  5,  and  considered  in  their  order. 

1.  Charges  for  administering  oaths  to  bailiffs  in  charge  of 
grand  juries. 

These  charges  were  disallowed  M^  the  Auditor  under  the 
decision  in  United  States  v.  Van  Duzee  (140  U.  S.,  169,  171), 
in  which  the  court  said: 

"The  charges  for  filing  the  oaths,  bonds,  and  appointments 
of  deputy  marshals,  jury  commissioners,  bailiffs,  district 
attorneys  and  their  assistants  are  properly  made  against  the 
Government  and  should  be  allowed.  *  *  *  But  the  expense 
of  taking  the  oaths  and  executing  the  proper  bonds  is  not  so 
chargeable,  since  it  is  the  duty  of  persons  receiving  appoint- 
ments from  the  Government  to  prepare  and  tender  to  the 
proper  oflHicer  the  oaths  and  bonds  required  by  law;  in  other 
words,  to  qualify  themselves  for  the  office." 

It  is  seen  that  the  court  was  here  treating  of  the  oath  of 
office,  and  if  the  bailiff  upon  his  appointment  at  the  commence- 
ment of  the  term  is  sworn  to  perform  the  duties  of  the  office 
generally,  that  decision  would  apply,  but  I  do  not  think  the 
court  had  in  contemplation  the  oath  administered  to  him  when 
given  charge  of  a  jury;  a  special  oath  which,  in  most  jurisdic- 
tions, is  required  whenever  a  different  jury  is  placed  in  hLs 
charge. 

In  this  case  the  oaths  charged  for  were  administered  imme- 
diately after  the  impaneling  of  the  juries,  and  appear  not  to 
have  been  in  writing,  there  being  no  charges  for  filing. 

Like  charges  have  been  allowed  for  special  oaths  to  bailiffs 
in  charge  of  petit  juries,  and  I  can  see  no  substantial  difference 
between  the  two. 

I  conclude,  therefore,  that  the  oath  of  the  bailiff  to  a  jury  Ls 
not  the  oath  of  office  referred  to  in  United  States  v.  Van 
Dazee^  supra ^  and  the  Auditor's  disallowance  is  overruled. 

2.  Charges  for  more  than  one  acknowledgment  for  all  the 
witnesses  in  a  case  disallowed,  under  dex^isions  in  United  Stait^s 
V.  Taylor  (147  U.  S.,  695), and  Unlttd  States  w  King  {id..  676). 

It  is  well  settled  that  but  one  fee  can  be  charged  for  taking" 
the  acknowledgment  to  a  joint  recognizance,  but  the  claimant 
argues  that  in  this  case  neither  the  facts  nor  the  service  are 
the  same  as  were  those  in  the  cases  cited.  In  his  explanations 
he  says: 

*'  This  service  was  tor  taking  the  acknowledgment,  severally, 
of  three  different  witnesses;  the  record  of  it  was  embraced  in 
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one  entry,  conforming  to  the  rule  laid  down  in  the  cases  cited, 
but  the  act  was  not  a  joint  act  of  the  witnesses,  but  was  a  sepa- 
rate, several,  and  distinct  act  of  each  of  them,  and  no  one  of 
thera  was  a  surety  for  the  other,  but  each  acknowledgment 
was  independent  and  not  dependent  upon  the  act  of  any  othej; 
one.'' 

If  these  acknowledgments  had  been  taken  and 
essftrily  at  different  times,  there  would  be 
right  to  the  fees  claimed,  but  it  is  quite 
all  taken  at  the  same  time;  otherwise  «. 
been  embraced  in  one  record  entry. 

In  United  States  v.  Eioing  (140  U.  S.,  142,  . 
that  the  acknowledgment  of  the  ^^  accused  and  h. 
a  single  act,  for  which  only  one  fee  can  be  charge* 
United  States  v.  Taylor^  mipra^  the  court,  following  tht 
case,  said: 


"It  appears  by  the  petition  that  these  acknowledgments 
were  taken  jointly,  ana  under  the  case  of  United  States  v. 
Emng  *  *  *  but  one  fee  can  be  allowed  for  taking  the 
acknowledgment  of  a  defendant  and  his  sureties,  at  least  unless 
it  be  made  to  appear  that  it  was  necessaiy  to  take  them 
separately." 

In  United  States  v.  King^  supra^  it  is  said,  page  684: 

""Item  18  is  for  drawing  three  recognizances  in  a  single 
case,  and  was  disallowed  by  the  Comptroller  upon  the  ground 
that  one  recognizance  for  all  the  witnesses  would  have  been 
sufficient.  We  agree  with  this  conclusion,  and  the  item  will, 
therefore,  be  disallowed,  unless  it  be  made  to  appear  that  the 
witnesses  could  not  have  convenientl}-  recognized  together." 

It  is  plain  to  my  mind  that  the  acknowledgment  of  a  defend- 
ant and  his  sureties  upon  a  recognizance,  within  itself,  is  no 
more  a  joint  act  than  is  the  .like  a<*.t  of  witnesses.  Each 
acknowledges  himself  personally  indebted  in  a  certain  sum, 
the  only  difference  being  that  of  the  recognizances  themselves. 
In  the  one  the  obligors  bind  themselves  jointly  and  severally 
for  the  acts  of  the  principal,  while  in  the  other  each  obligor 
binds  himself  only  for  his  own  acts. 

I  hold,  therefore,  that,  inasmuch  as  but  one  recognizance 
for  all  the  witnesses  in  a  case  is  necessary,  but  one  fee  for 
the  acknowledgment  is  allowable,  unless  they  can  not  be  rec- 
ognized together,  and  the  Auditor's  disallowance  of  this  item 
is  affirmed. 

24941— Vol.  8 31 
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3.  Charges  for  attaching  seals  to  subpoenas  (for  the  issuing 
of  which  the  fee  provided  by  section  S2S,  Revised  Statutes, 
was  charged  and  allowed)  disallowed  by  the  Auditor  for  the 
reason  that  '^the  seal  is  an  essential  part  of  the  writ  and  Ls 
covered  by  the  fee  for  issuing,"  under  Clough  v.  United  States^ 
55  fed.  Rep.,  921. 

Claimant,  however,  contends  that  the  rule  in  the  case  eked 
does  not  apply  in  Texas.     He  says: 

"The  case  referred  to  is  one  that  arose  under  the  laws  of 
Tennessee,  wherein  a  magistrate  was  required  to  attest  his 
process  with  the  seal  of  his  oflBce.  In  Texas  the  rule  is  differ- 
ent, the  statutes  of  this  State  expressly  providing  that  the 
process  of  subpoena  shall  be  issued  without  the  seal  of  court, 
'Art.  1448,  Revised  Statutes  of  Texas,  1895),  and  section  911, 
V  S.  U.  S. 5. provides  tiiat  all  writs  and  process  issuing  from 
wt  courts  of  the  United  States  shall  be  under  the  seal  of  the 
.-rcTvrtt  from  which  the}"  issue;  and  from  this  it  will  be  seen  that 
a  different  question  is  presented  from  that  decided  in  the  case 
in  the  55th  Fed.  Rep.,  page  921.  If  the  laws  of  Texas  were 
the  same  as  the  laws  of  Tennessee,  then  a  subpoena  would  not 
be  a  perfect  writ  without  the  seal  attached,  but  if  we  follow 
the  State  law  here  and  omit  the  seal,  then  we  have  an  imper- 
fect writ  and  a  writ  that  does  not  conform  to  the  requirements 
of  the  United  States  Statutes;  hence  I  take  it  that,  inasmuch  as 
under  the  State  law  a  subpoena  without  the  seal  would  be  suf- 
ficient, that  if  to  make  it  a  perfect  writ  under  the  laws  of  the 
United  States  the  rule  requires  the  aflBxing  of  the  seal  to  it, 
that  the  service  then  comes  within  the  very  letter  of  the  fee  bill 
providing  compensation  for  seals,  and  that  the  charge  should 
be  allowed.'' 

The  argument  is  ingenious  but,  in  my  opinion,  unsound. 

In  Allen  i<  case  (7  Comp.  Dec,  106),  it  is  held  that  a  paper, 
which,  under  the  laws  of  Virginia  would  have  been  a  legal 
process  in  a  State  court,  was  no  process  at  all  in  the  United 
States  court,  because  it  was  not  under  the  seal  of  the  court 
and  signed  by  the  clerk  as  required  by  section  911,  Revised 
Statutes;  and  it  is  equalh"  true  that  if  the  same  paper  had 
l)een  signed  by  the  clerk  it  would,  without  the  impress  of  the 
seal,  still  have  been  no  process  within  the  meaning  of  the  sec- 
tion cited.  So  it  is  seen  that  the  office  of  the  seal  is  not,  as 
claimant  argues,  to  perfect  an  otherwise  legal  writ  to  which 
the  fee  has  already  attached,  but  to  make  the  paper  itself  a 
writ. 

There  is  no  statute  of  the  United  States  which  provides, 
atfirmativelv  that  the  pi-acticeand  pleadings  of  United  States 
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courts,  in  criminal  cases  shall  conform  to  the  practice  and 
pleadings  of  the  courts  of  the  States  in  which  thej-  are  held, 
but  the  judges  of  United  States  courts  usually  adopt  the 
State  practice  and  procedure.  There  can  be  no  doubt  of  theii* 
inherent  power  to  do  so,  but  in  all  cases  where  United  States 
statutes  provide  a  complete  mode  of  procedure,  it  is  conclu- 
sive, and  in  this  case  would-be  so,  even  if  there  was  a  general 
statute  providing  for  such  adoption.  {Silver^s  case,  7  Comp. 
Dec,  578.) 

As  before  stated  section  911,  Revised  Statutes,  provides  that 
all  writs  issuing  out  of  United  States  courts  shall  be  under  the 
seal  of  the  court  from  which  they  issue  and  signed  by  the 
clerk,  and  having  thus  provided  a  complete  mode  of  proced- 
ure, neither  the  statutes  of  Texas  nor  of  any  other  State  or 
Territory  have  any  force  or  bearing  upon  the  subject-matter 
of  that  section. 

Claimant  having  been  allowed  the  fees  provided  by  law  for 
issuing  the  subpoenas  referred  to,  the  Auditor's  disallowance 
of  additional  charges  for  seals  afSxed  thereto  is  aflHirmed. 

4.  Charges  for  filihg  oaths  of  a  clerk  to  a  marshal,  disal- 
lowed for  the  reasons  that  this  clerk  is  not  an  oflSicer  of  the 
court,  and  the  filing  is  not  authorized  by  law. 

The  clerk  in  his  reply  says: 

''I  was  not  advised  as  to  whether  it  was  necessary  to  file  this 
oath,  but  out  of  an  abundance  of  caution  I  did  so,  and  submit 
to  the  Department  the  propriety  of  allowing  the  fee  therefor." 

The  reasons  assigned  by  the  Auditor  are  correct.  In 
Hoover^ fi  case  (7  Comp.  Dec,  184),  it  is  held  that  where  the 
clerk  performs  a  service  not  required  of  him  by  law,  such 
seivice  is  voluntary  and  not  rendered  for  the  Government, 
and  under  this  decision  the  Auditor's  disallowance  of  this  item 
is  affirmed. 

5.  Charge  for  seal  to  copy  of  order  appointing  T.  J.  Powell 
to  the  office  of  United  States  conunissioner. 

The  Auditor  does  not  assign  his  reasons  for  this  disallow- 
ance, but  ijfc  was  evidently  made  under  the  rulings  of  this  office 
and  the  courts  that  the  seal  is  not  necessary  to  verify  proceed- 
ings of  the  court  to  its  officers. 

The  clerk  says: 

"It  has  been  the  custom,  in  furnishing  an  officer  with  a 
copy  of  the  order  appointing  him,  to  attest  said  copy  with 
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the  seal  of  office,  as  such  appointee  is  not,  until  after  his  qual- 
ification, an  officer  of  the  court,  and  can  not  take  judicial  cog- 
nizance of  the  verity  of  the  process  of  the  court." 

I  agree  with  this  contention.  It  seems  to  me  to  be  drawing 
the  line  too  close  to  hold  that  the  order  appointing  a  commis- 
sioner creates  him  an  officer  of  the  court  within  the  meaning 
of  the  rulings  adverted  to,  before  l^s  acceptance  of  his  appoint- 
ment. 

The  Auditor's  disallowance  of  this  item  is  overruled. 


REIMBURSEMENT  OF  PRIVATE  INDIVIDUALS  FOR 
EXPENSES  IN  RECRUITING  VOLUNTEERS. 

There  is  no  authority  for  reimbursing  private  individuals  for  expenses 
incurred  in  recruiting  and  subsisting  volunteers  for  service  in  the  Army. 

{Decision  by  Comptroller  TraceweU^  January  25^  1902.) 

Philip  T.  Marye  appealed  January  20, 1902,  from  the  action 
of  the  Auditor  for  the  War  Department  in  settlement  dated 
September  5, 1901. 

He  claimed  reimbursement  of  expenses  of  recruiting  Com- 
pan}'  C,  Fourth  Virginia  Volunteers,  amounting  to  $18  for 
office  rent  and  clerk  hire,  and  $251.75  for  subsisting  81  men 
for  seven  days,  at  44|  cents  per  day  for  each  man,  between 
enrollment  and  muster  into  the  service. 

This  company  was  originally,  as  I  understand,  a  militia 
company,  and  was  enrolled  and  joined  as  Company  C,  Fourth 
Virginia  Volunteers,  on  April  25,  1898.  The  office  rent 
charged  for  was  between  Ma}^  10  and  15,  1898.  The  subsist- 
ence was  for  the  period  of  seven  days  in  the  month  of  May, 
1898,  before  the  company  was  mustered  into  the  United  States 
Volunteer  Army,  but  after  its  enrollment  as  such. 

The  Auditor  disallowed  the  claim  as  follows: 

'"Pay,  extra  pay,  and  travel  pay  were  paid  in  full. 

''No  reimbursement  for  subsisting  recruits,  clerk  hire  and 
quarters  incurred  while  recruiting  can  be  made,  for  the  reason 
mat  there  is  no  law  authorizing  a  direct  payment  to  a  private 
person  for  expenses  incurred  by  him  in  recruiting  a  militia 
company  of  a  l^^tate  before  he  or  his  company  had  been  accepted 
into  the  service  of  the  United  States.    It  appearing  that  the 
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expenses  for  which  he  claims  reimbursement  were  incurred 
by  him  in  organizing  his  company  prior  to  his  acceptance  into 
tfie  United  States  service  and  witnout  special  authority  of  the 
Secretary  of  War,  he  is  not  entitled  to  reimbursement  as 
claimed, ' 

The  records  of  the  War  Department  show  that  claimant  was 
enrolled  April  25,  1898,  mustered  in  May  18,  1898,  as  captain 
of  Company  C,  Fourth  Virginia  Volunteers,  and  was  mustered 
out  with  his  company  April  27,  1899.  He  served  beyond  the 
limits  of  the  United  States.  He  received  pay  in  full  for  his 
fciervices,  including  travel  pay  and  two  months'  extra  pay. 

The  appeal  is  taken  particularly  on  the  item  of  reimburse- 
ment of  recruiting  expenses. 

The  claimant  contends  that  the  expenses  in  question  were 
incurred  under  the  authority  of  General  Orders,  No.  26,  of 
April  27,  1898,  which  provide: 

'*  By  direction  of  the  Secretary  of  War,  the  following  is 
published  to  the  Army  for  the  information  and  guidance  of 
all  concerned: 

*'A11  absolutely  necessary  expenses  for  the  subsistence, 
transportation,  sheltering,  and  generally  the  maintenance 
of  volunteers  during  the  interval  between  their  enrollment 
(enlistment)  and  their  muster  (or  being  sworn)  into  the  service 
of  the  United  States;  also  all  incidental  expenses  connected 
therewith,  such  as  the  hire  of  offices,  clerks,  messengers, 
etc.,  for  mustering  officers,  will  be  met  by  the  Government 
of  the  United  States  from  the  proper  appropriation  at  the 
disposal  of  the  several  staff  departments  of  the  Armv.  Cer- 
tified vouchers  for  all  expenditures  herein  authorized  will  be 
forwarded  to  the  War  Department  for  audit  and  payment. 
The  vouchee  should  be  certified  by  officers  of  the  proper  staff 
departments  and  approved  by  the  mustering  officers." 

I  do  not  understand  that  General  Orders,  No.  ^6,  above 
referred  to,  has  any  reference  to  where  the  organized  militia 
of  a  State  has  been  called  into  the  Government  service,  but 
refei-s  to  the  recruiting  of  soldiers  directly  into  the  Volunteer 
Army  of  the  United  States  by  its  officers.  This  fact  is  made 
perfectly  apparent  by  the  direction  therein  of  the  use  of  the 
appropriation  at  the  disposal  of  the  several  staff  departments 
of  the  Army,  being  funds  in  their  hands  for  the  support  of 
the  Army. 

Another  and  a  different  appropriation  is  made  for  the 
expenses  of  recruiting,  transporting,  and  subsisting  any  organ- 


Digitized  by  CjOOQ  IC 


486  DECISIONS    OF   THE    COMPTROLLER. 

ized  militia,  or  National  Guard,  or  Xaval  Reserve  of  a  State 
or  Territor}',  after  having  been  called  out  by  the  governor, 
on  or  after  April  25,  1898,  provided  that  such  be  afterwards 
accepted  into  the  Volunteer  Army  of  the  United  States.  This 
authority  is  found  in  the  act  of  March  8,  1899.  It  provides 
that  the  governor  of  the  State  shall  be  reimbursed  for  all  such 
expenses. 

This  company  was  enrolled,  as  above  seen,  on  the  25th  day 
ot  April,  1898.  If  the  governor  of  the  State  of  Virginia  had 
asked  to  be  reimbursed  for  these  expenses,  they  otherwise 
being  correct,  he  would  undoubtedly  have  been  so  reimbursed. 
But  section  6  of  this  act  provides: 

"That  all  claims  for  reimbursement  under  this  act  or  the 
act  of  July  8,  1898,  should  be  presented  in  itemized  form  to 
the  Treasury  Department  on  or  before  January  1, 1902,  or  be 
forever  barred." 

This  claim  would  now  be  barred  by  this  statute  if  presented 
by  the  governor  of  Virginia. 

This  claim  is  approved  by  the  Secretary  of  War,  but  it  is 
clearl]^  for  things  provided  to  be  reimbursed  to  the  governors 
of  States,  and  not  to  private  individuals.  If  to  private  indi- 
viduals, it  would  have  to  be  paid  out  of  the  annual  appro- 
priations for  the  support  of  the  Army  for  the  fiscal  year  in 
which  the  services  were  rendered  and  the  things  supplied,  any 
balance  of  which  *has  long  since  been  covered  into  the  surplus 
fund. 

Congress  clearly  intended  b}^  the  act  of  reimbursement  to 
the  governors  of  States  not  to  recognize  individual  ser\'ices  or 
demands  in  the  raising,  equipping,  subsisting,  and  transporta- 
tion of  thjB  militia  which  were  afterwards  mustered  in  to  the 
Volunteer  Army  of  the  United  States.  Mr.  Marye's  claim  is 
one  clearly  for  such  services,  and  can  not  be  allowed;  hence 
the  action  of  the  Auditor  is  aflSirmed. 
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PENALTY  FOR  DELAY  IN  COMPLETING  WORK 
UNDER  A  CONTRACT  WHERE  THERE  WAS  NO 
DAMAGE. 

Where  a  contract  entere<l  into  for  the  construction  of  two  buildings  to  be 
completed  at  different  times,  the  cost  of  one  of  which  was  much  greater 
than  that  of  the  other,  provided  that  a  fixed  sum  should  be  deducted 
from  the  amount  to  be  paid  therefor  for  each  day's  delay  in  the  com- 
pletion thereof ,  from  which  delay  the  (xovernment  suffered  no  damage, 
the  sum  so  fixed  must  be  regarded  as  a  i)eualty  and  not  as  liquidated 
damages. 

(DeGimon  by  Assistant  Comptroller  Mitchell^  Jannxiry  28^  190^,) 

Ernest  H.  F.  Schneider  appealed  November  2,  1901,  from 
the  action  of  the  Auditor  for  the  Interior  Department  in  set- 
tlement dated  October  15,  1901. 

He  claimed  a  balance  of  $9,115.11  due  him  on  the  completion 
of  a  stone  school  building  at  Haskell  Institute,  Lawrence, 
Kans.,  under  contract  dated  August  25, 1900,  with  the  Acting 
Commissioner  of  Indian  Affairs. 

The  Auditor  allowed  $8,800.11  on  this  claim,  and  disallowed 
the  balance,  $315,  for  the  following  reasons: 

'•The  building,  in  accordance  with  the  terms  of  the  con- 
tract, should  have  been  completed  July  1,  1901,  which  time 
was  extended  to  August  15,  1901.  It  was  actually  completed 
and  turned  over  to  tne  Government  Sepember  5,  1901,  or  21 
days  in  excess  of  the  time  allowance  as  extended. 

••Article  2  of  the  contmct  subjects  the  contractor  to  a  pen- 
alty of  $15  per  day  for  each  and  every  day  that  completion 
and  delivery  of  the  work  may  be  delayed  beyond  the  time 
specified  in  the  contmct  as  extended.  I'herefore,  $15  per  day 
for  21  days  is  disallowed  and  withheld,  $315." 

It  appears  that  the  claimant,  designated  in  the  contmct  as 
the  party  of  the  second  part,  made  and  entered  into  a  contrat*t 
with  A.  C.  Tonner,  Acting  Commissioner  of  Indian  Affairs^ 
for  and  in  behalf  of  the  United  States,  designated  in  the  con- 
tract as  party  of  the  first  part,  by  which  he  covenanted  and 
agreed  to  furnish  all  of  the  labor  and  materials  and  do  and 
perform  all  work  required  in  the  construction  of  a  stone  school 
building  and  a  stone  laundry,  for  which  the  United  States 
agreed  to  pay,  as  in  the  contract  specified,  the  sum  of  $25,985; 
that  is,  for  the  school  building  $22,000  and  for  the  laundry 
$3,985. 
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Article  2  of  the  contract  is  as  follows: 

"•It  is  further  covenanted  and  agreed  that  the  dfy/te  laundry 
shall  be  completed  and  turned  over  to  the  party  of  the  lirst 
part  on  or  before  the  first  (1st)  day  of  January,  11)01,  and  the 
atone  achijol  huildina  on  or  before  the  first  (1st)  day  of  July, 
1901;  that  should  the  said  pai-ty  of  the  second  part  neglect, 
fail,  or  refuse  to  complete  the  entire  work  witnin  the  time 
above  specified,  then  tnere  shall  be  deducted  fifteen  (^15)  dol- 
lars pel'  day  from  the  contract  price  hereinafter  stipulated  to 
])e  paid  for  each  and  ever}-  day  that  the  completion  and  delivery 
of  the  work  mav  be  delated  beyond  the  time  specified  in 
this  contract:  and  the  said  party  of  the  second  part  agree  to 
accept  and  receive  said  contmct  price,  less  the  said  sum  of 
fifteen  ($15)  dollars  per  day  for  each  and  every  day  of  delay, 
as  above  set  forth,  in  full  payment  for  the  work:  Pr(mid<(l^ 
That  if  through  any  fault  of  the  palty  of  the  first  part  the 
party  of  the  scconS  part  is  delayed  in  the  execution  of  the 
work  included  in  this  contract  the  part}"  of  the  second  part 
shall  be  allowed  one  working  day  additional  to  the  time  above 
stated  for  each  and  ever}"  day  of  such  delay  so  caused,  the 
same  to  be  ascertained  by  the  Commissioner  of  Indian  Afi"airs: 
Prorlded further^  That  no  claim  shall  be  made  or  allowed  for 
damages  that  may  arise  out  of  any  delay  caused  by  the  party 
of  the  first  part." 

Article  9  of  the  contract  provides  that  80  per  cent  of  the 
value  of  the  work  shall  be  paid  for  as  the  work  progi-esses, 
and  then  provides  that  the  balance  of  the  consideration  for  the 
work — 

'*  will  be  retained  until  the  completion  of  the  entire  work  and 
the  approval  and  acceptance  of  the  same  by  the  party  of  the 
first  part,  which  amount  shall  be  forfeited  ])y  the  said  party 
of  the  second  part  in  the  event  of  the  nonfulfillment  of  this 
contract,  it  being  expressly  covenanted  and  agreed  that  said 
forfeiture  shall  not  relieve  the  party  of  the  second  part  from 
liability  to  the  party  of  the  first  part  for  any  and  all  damages 
sustained  by  reason  of  any  breacn  of  this  contra<.*t.'' 

The  contract  was  dated  August  23,  1900,  but  was  not  ap- 
proved by  the  Secretary  of  the  Interior  until  September  19, 
1900. 

Under  date  of  April  9,  1901,  the  claimant  addressed  to  the 
Commissioner  of  Indian  Affairs  tl^e  following  communication: 

"I,  Ernest  H.  F.  Schneider,  of  No.  739  Ohio  street,  Law- 
rence, Kans.,  do  hereby  make  formal  application  for  an  exten- 
sion of  forty-five  days'  time  within  which  to  complete  the 
school  building  under  contract  between  the  Commissioner  of 
Indian  Atfaii-s  and  myself,  dated  August  23,  1900,  approved 
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by  the  Hon.  Secretaiy  of  the  Interior  Sept.  19,  1900,  as  to 
expii-e  on  or  before  July  1,  1901,  at  Haskell  Institute,  Law- 
reiK-e,  Kans.,  covered  by  a  penalty  of  $15  per  day  for  each 
day  of  delay  beyond  the  contract  term,  with  the  distinct  un- 
derstanding that  the  said  penalty  is  to  be  enforced  for  each 
day  beyond  the  term  of  tnis  extension,  which  extension  is 
therefore  to  be  considered  final.''     *     *     * 

Under  date  of  May  1,  1901,  the  Acting  Secretary  of  the 
Interior  addressed  to  the  Commissioner  of  Indian  Affairs  the 
following  communication: 

*'In  compliance  with  the  recommendation  contained  in  3'our 
letter  of  the  ^9th  ultimo,  the  contract  entered  into  between 
yourself  and  Ernest  H.  F.  Schneider  for  the  erection  of  a 
school  building  at  Haskell  Institute,  Lawrence,  Kansas,  dated 
August  23,  1900,  and  approved  by  the  Department  Septem- 
ber 19, 1900,  to  expire  on  or  before  July  1,  1901,  is  hereby 
extended  for  forty-five  dsLVS  from  the  above  date,  and  the 
penalty  provided  for  in  the  contract  is  waived  for  that  period, 
the  contractor  and  the  sureties  on  his  bond  having  consented 
in  writing  to  the  extension,  provided,  however,  that  this 
extension  be  considered  final  and  the  penalty  for  each  day's 
delay  beyond  the  term  of  this  extension,  if  any,  is  to  be 
enforced." 

The  school  building  was  not  completed  until  September  5, 
1901,  twenty -one  days  after  the  term  of  the  extension  had 
expired. 

In  a  letter  dated  November  14,  1901,  from  the  Comptroller 
of  the  Treasury  to  the  Secretar}^  of  the  Interior,  the  follow- 
ing inquiry  was  made: 

•*  Mr.  Schneider  has  appealed  from  the  action  of  the  Auditor 
for  the  Interior  Department  on  his  claim,  and  you  are  requested 
to  iiifoiTO  this  office  what  were  the  actual  damages  sustained 
on  acTOunt  of  the  delay  in  this  case  if  the  same  can  be  ascer- 
tained by  you.  You  are  further  requested  to  make  such 
other  statements  and  recommendations  relative  to  the  deduc- 
tion as  you  may  deem  importimt." 

In  reply  to  the  above  letter  the  Secretary  of  the  Interior, 
in  a  letter  dated  November  17,  1901,  said: 

"I  have  the  honor  to  inclose  herewith  copy  of  a  letter  from 
the  Commissioner  of  Indian  Affairs,  dated  the  13th  instant, 
in  which  he  gives  full  history  of  the  claim,  and  transmits 
copies  of  two  letters  from  Superintendent  Peairs  of  the 
Haskell  Institute,  Lawrence,  Kansas,  dated  October  3  and 
November  80  last,  bearing  on  this  subject."    »     *     * 
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In  the  two  letters  from  Superintendent  Peairs,  referred  to 
b}'^  the  Secretary  of  the  Interior  in  the  above  letter,  the 
superintendent  (without  quoting  the  letters)  says: 

''  There  was  no  actual  loss  or  damage  in  dollars  and  cents  to 
the  institute  on  account  of  the  delay  in  the  completion  of  the 
school  building  (although)  it  caused  great  inconvenience  to  the 
school,  as  the  opening  of  the  term's  work  had  to  be  delayed 
two  weeks." 

In  the  letter  from  the  Commissioner  of  Indian  AflFairs, 
refeiTed  to  by  the  Secretary  of  the  Interior  in  the  above 
letter,  that  official  says: 

'^The  imposition  of  the  penalty  prescribed  by  the  contract 
was  fully  justified,  and  (this  office)  believes  that  the  action 
already  taken  in  the  matter  by  the  Treasury  officials  should 
be  adhered  to." 

The  first  question  presented  in  this  case  is  whether  the  smn 
of  $15  for  each  day  that  the  completion  and  delivery  of  the 
work  may  be  delayed  beyond  the  time  specified  in  the  con- 
tract, and  which  is  to  be  deducted  from  the  contract  price,  and 
which  contract  price,  less  the  sum  of  $15  per  day  for  such 
delay,  the  claimant  agrees  to  accept  in  full  payment  for  the 
work,  shall  be  regarded  as  a  penalty  or  as  liquidated  damages. 

If  the  above  sum  of  $15  mentioned  in  the  contract,  and 
which  is  to  be  deducted  for  each  day's  delay  in  the  completion 
and  delivery  of  the  buildings  within  the  time  fixed,  is  to  be 
regarded  as  a  penalty,  the  measure  of  recovery  is  the  actual 
loss  or  damages  sustained;  but  if  it  is  to  be  regarded  as  liqui- 
dated damages  it  should  be  taken  as  the  measure  of  recovery. 

In  the  case  of  WlUielm  v.  Eaves^  14  L.  R.  A.,  297,  which 
involved  the  construction  of  a  contract  as  to  whether  a  sum 
mentioned  therein  was  intended  as  a  penalty  or  liquidated 
damages,  the  court  said: 

''The  decision  of  the  question  as  to  whether  a  given  sum, 
provided  in  the  contract  to  be  paid  on  a  breach  thereof,  shall 
be  considered  as  liquidated  damages  or  a  penalty,  is  often 
inherently  difficult,  and  there  is  much  apparent  conflict  in  the 
adjudged  cases.  The  words  'liquidated  damages'  are  not  at 
all  conclusive  as  to  the  character  of  the  stipulation.  Compen- 
sation f oi  a  breach  of  a  contract  is  always  desirable,  and  the 
courts  are  not  bound  by  the  language  used  by  the  parties;  and 
if  the  construction  is  at  all  doubtful,  the  tendency  of  the  courts 
is  in  favor  of  the  interpretation  which  makes  the  sum  a 
penalty." 
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The  contract  under  consideration  was  for  the  erection  of  two 
separate  buildings,  each  for  a  separate  consideration,  one  to 
be  completed  January  1  and  the  other  July  1,  1901. 

Suppose  the  contract  had  been  for  the  erection  of  ten  sep- 
arate buildings,  each  for  a  separate  consideration,  and  each  to 
be  completed  on  a  diflFerent  day,  and  provided  that,  if  the  con- 
tractor should  neglect,  fail,  or  refuse  to  complete  the  entire 
work  within  the  time  specified,  there  should  be  deducted  $100 
per  day  from  the  contract  price  stipulated  to  be  paid,  for  each 
day  that  the  completion  and  delivery  of  the  work  should  be 
delayed  beyond  the  time  specified  in  the  contract,  and  suppose 
the  contractor  had  completed  nine  of  the  houses  on  time,  but 
failed  to  complete  the  tenth  house  (which  may  have  been  a 
very  small  part  of  his  obligation)  within  the  time  fixed;  in 
such  a  case  I  think  he  should  be  held  responsible  for  the  actual 
damages  sfistained,  because  the  tenth  house  was  not  completed 
on  time,  and  not  for  the  whole  amount  of  $100  for  each  day 
the  completion  of  the  tenth  house  was  delayed  beyond  the  time 
fixed  for  the  completion  of  the  entire  work.  To  hold  other- 
wise would  be  to  assess  damages  for  a  small  failure  the  same 
as  for  a  total  failure,  without  regard  to  the  unequal  damages 
depending  upon  a  partial  or  total  failure. 
.  In  this  case  there  is  no  complaint  that  the  laundry  was  not 
completed  according  to  the  terms  of  the  contract.  Suppose 
the  claimant  had  completed  and  turned  over  the  school  build- 
ing by  the  time  named  in  the  contract  for  its  completion  but 
had  not  completed  the  laundry  for  some  time  after  the  time 
specified  in  the  tjontract  for  its  completion,  can  it  be  supposed 
to  have  entered  into  the  contemplation  of  the  minds  of  the 
parties  that  under  such  circumstances  the  claimant  should 
suffer  a  deduction  of  $15  for  each  day  the  completion  of  the 
laundry  should  be  delayed  beyond  the  time  specified  in  the 
contract? 

In  Parsons  on  Contracts,  vol.  3,  page  161,  Professor  Par- 
kins thus  states  the  rule: 

*'Let  us  suppose  a  contract  between  two  parties,  one  of 
whom,  for  good  consideration,  promises  to  the  other  to  do 
several  things,  and  then  it  is  agreed  that  the  promisor  shall 
pay,  by  way  of  liquidated  damages,  a  large  sum,  if  the  promi- 
see recover  against  him  in  an  action  for  a  breach  of  this  con- 
tract.    It  must  be  supposed  that  this  sum  is  intended  and 


Digitized  by  CjOOQ IC 


492  DECISIONS    OF   THE    COMPTROLLER. 

regarded  a^  ade(^uate  compen^^ation  for  a  breach  of  the  whole 
contract;  for  it  is  all  that  the  promisor  ij>  to  pa\'  if  he  breaks 
the  whole.  It  would,  of  course,  be  most  unjust  and  oppres- 
sive to  require  of  him  to  pay  this  whole  sum  for  violating  anv 
one  of  the  least  important  items  of  the  conti*act.  But  suet 
would  be  the  etfect  if  the  words  of  the  parties  prevailed  over 
the  justice  of  the  case.  The  sum  to  be  paid  would,  therefore, 
be  treated  as  a  penalty,  and  reduced  accordingly,  unless  the 
agreement  provided  that  it  should  be  paid  only  when  the 
whole  contract  was  broken,  or  so  much  of  it  as  to  leave 
the  remainder  of  no  value;  or  unless  the  sum  agreed  upon  was 
broken  up  into  parts,  and  to  each  breach  of  the  contract  its 
appropriate  part  assigned:  and  the  sum  or  sums  payable 
came  in  other  respects  within  the  principles  of  liquidated 
damages." 

In  Astley  v.  Weldeji,  2d  Bos.  &  Pul.,  346,  the  rule  is  thus 
stated: 

'^  Where  articles  contain  covenants  for  the  performance  of 
sevei-al  things,  and  then  one  large  sum  is  stated  at  the  end  to 
be  paid  upon  breach  of  performance.  That  must  be  consid- 
erea  as  a  penalty.  But  where  it  is  agreed  that  if  a  party  do 
such  a  particular  thing,  such  sum  shall  be  paid  by  him,  then 
the  sum  stated  may  be  treated  as  liquidated  damages. "" 

See  also  I^'oley  v.  McKeegan^  4th  Iowa,  1;  Carpenter  et  al., 
v.  Lf/cklmrt^  1st  Ind.,  434;  Bay«  v.  AnceJl^  o  Bingham's  N.  C.,. 
390;  Keiahle  v.  Fan'an^  6  Bing.,  141;  Daines  v.  Penten^  6  Bar. 
&  Cr.,  216;  Lampninn  v.  Cochrmu  16  N.  Y.,  275;  Lyman  v. 
^^ic'oc'^,  40Wis.,  503;  The  Chicago  llouae  Wrecking  ComjKi/ti/ 
V.  United  States^  decided  October  6, 1899,  by  the  United  State?* 
circuit  court  of  appeals,  seventh  circuit,  United  States. 

1  am  of  opinion,  and  so  decide,  that  the  sum  of  $15  per 
da\%  mentioned  in  article  2  of  the  contract,  which  is  to  be 
deducted  from  the  contract  price,  should  the  claimant  neg- 
glect,  fail,  or  refuse  to  complete  any  of  the  work  within  the 
time  specified  in  the  conti-act,  should  be  treated,  not  as  liqui- 
dated damages,  but  as  a  penalty. 

No  provision  was  made  in  the  contract  for  any  extension 
thereof  by  the  Secretary  of  the  Interior  on  the  application 
of  the  contractor. 

As  to  the  attempted  extension  above  mentioned,  see  sec, 
3744,  R.  S.,  South  Boston  Iron  Co.  v.  United  States.  18  Ct. 
CI.,  166,  8  Comp.  Dec,  111, and  the  authorities  therein  cited. 

In  accordance  with  the  views  already-  expressed,  the  claim- 
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ant  having  completed  the  school  building,  which  has  been 
accepted  by  the  Government,  although  he  did  not  complete 
it  within  the  time  specified  in  the  contract,  3^et  it  being  shown 
that  the  United  States  has  not  sustained  any  loss  in  the  way 
of  pecuniary  or  legal  damages  by  his  failure  to  complete  the 
building  on  time,  I  am  of  opinion,  and  so  decide,  that  no  de- 
duction should  be  made  from  the  contract  price  which  he  was 
to  receive  for  the  work. 

The  action  of  the  Auditor  is  therefore  overruled,  and  I  find 
and  certify  a  difference  of  $315  due  the  claimant,  payable 
from  the  appropriation  "Indian  School,  Lawrence,  Kansas, 
Building."* 

TRANSFER  CHARGES  IN  CONNECTION  WITH 
LAND-GRANT  RAILROADS. 

Where  there  are  no  transfer  charges  included  in  the  rate  charged  by  a 
railroad  company  for  transportation,  no  deduction  therefor  should  be 
made  in  determining  land-grant  deductions. 

(Decision  ly  Comptroll^er  TraceweU^  Janxcary  29^  1902.) 

The  Chicago  and  Northwestern  Railway  Company  appealed 
January  9,  1902,  from  the  action  of  the  Auditor  for  the  War 
I>epartment  in  settlement  dated  March  5,  1901. 

The  company  claimed  a  rate  of  $9.10,  net  $8.52,  per  capita, 
for  the  transportation  of  men  from  Fort  Sheridan,  111.,  to 
Columbus,  Ohio. 

The  rate  $9.10,  Fort  Sheridan  to  Columbus,  is  made  on  com- 
bination of  locals,  Fort  Sheridan  to  Chicago,  75  cents,  Chicago 
to  Columbus,  $8.35. 

The  railway  company  computed  land-grant  deduction 
between  Chicago  and  Columbus  on  the  basis  of  $7.85,  having 
deducted  from  the  rate  applicable  between  such  points  50 
cents  for  Chicago  transfer. 

According  to  Bailey's  Compendium  of  Passenger  Rates: 

'*  A  transfer  coupon  is  required  on  through  tickets  via  Chi- 
cago which  should  read  via  Parmelee's  Omnibus  Line,  where 
such  transfer  is  required,  line  receiving  paying  the  same.  No 
account  is  to  be  taken  of  transfer  in  rate,  except  where  the 
local  rate  of  line  receiving  is  $2.00  or  less,  in  which  case  50 
cents  account  transfer  should  be  added  to  through  rate  and 
included  in  proportion  reported  to  line  receiving." 
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The  rate  for  transportation  from  Fort  Sheridan  to  Colum- 
bus does  not  include  any  charge  for  the  transfer.  Such 
charge  is  paid  by  the  line  from  Chicago  to  Columbus,  and  in 
not  charged  to  the  passenger.  The  Government  under  such 
conditions  has  no  concern  whatever  in  this  transfer  charge,  it 
being  merely  an  expense  of  operating  borne  by  the  carrier 
and  not  charged  to  the  Government. 

In  my  decision  dated  July  29,  1901,  I  said: 

"It  appears  that  certain  rates  between  common  points  are 
made  without  regard  to  intermediate  disabilities  or  arbitraries, 
such  as  tenninals,  trackages,  bridges,  etc.,  which  are  taken 
care  of  by  the  particular  carrier  and  charged  to  its  general 
operating  expenses,  no  charge  therefor  being  made  to  the 
passenger.  Such  blanket  rates,  not  including  any  charge  for 
bridges  en  route,  are  therefore  not  subject  to  any  bridge 
deduction."    (8  Comp.  Dec,  62,  81.) 

In  my  decision  dated  November  23,  1901,  quoting  from  the 
syllabus,  it  was  held  that — 

"  Where  there  are  no  bridge  charges  included  in  the  rate 
charged  bv  a  railroad  company  for  transportation,  no  deduc- 
tion should  be  made  on  account  of  bridges  before  making 
deductions  on  account  of  land  grant."     (8  Comp.  Dec,  334.) 

The  same  principle  applies  to  transfer  charges  as  to  bridge 
charges.  It  is  but  an  application  of  the  principle  which  the 
i*ailroad  companies  so  strenuously  contended  should  be  applied 
in  making  bridge  deductions  under  my  decisions  of  Fehruaiy 
18,  1901  (7  Comp.  Dec  873),  and  May  16,  1901  (7  Comp. 
Dec,  751). 

It  thus  clearly  appears  that  the  Chicago  transfer  is  not  to 
be  considered  in  detei  mining  the  land-grant  deduction  between 
Chicago  and  Columbus. 

The  land-grant  deduction  based  upon  the  rate  $8.35  is  61 
cents;  the  net  rate  between  Chicago  and  Columbus  is  there 
fore  $7.74,  which,  added  to  rate  Fort  Sheridan  to  Chicago,  75 
cents,  makes  through  rate  $8.49. 
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EARNINGS  OVER  LAND-GRANT  RAILROADS. 

In  respect  to  the  determination  of  land-grant  deductions,  railroad  compa- 
nies are  not  authorized  to  divert  earnings  over  land-grant  portions  of 
their  roads  to  nonland-grant  portions. 

{Decmaji  hy  Coraptroller  Trcvcewdl^  January  31^  1902.) 

The  Chicago,  Rock  Island  and  Pacific  Railway  Company 
appealed  December  14,  1901,  from  the  action  of  the  Auditor 
for  the  Treasury  Department  in  settlement  dated  October 
5, 1901. 

The  company  claimed  $12. 65  gross  for  the  transportation  of 
certain  property  of  the  United  States  mint  at  Denver,  Colo., 
from  New  York  City  and  Rockville,  Conn.,  to  Denver,  in 
April,  September,  and  November,  1900. 

The  Auditor  settled  the  account  on  the  basis  of  the  gross 
amount  claimed,  deducting  therefrom  $2.87  on  account  of 
land  grant,  making  net  allowance  $9.78. 

The  railway  company,  in  letter  addressed  to  this  office, 
dated  December  12, 1901,  makes  the  following  contention: 

"The  basis  used  for  deduction  on  account  of  land  grant 
between  Chicago  and  Missouri  River  is  not  satisfactory  to  this 
oompdny,  and  we  hereby  make  application  to  you  for  revision. 

"Below  you  will  find  some  fact^  in  support  of  our  position. 

"In  your  decision  of  June  25,  1901,  you  seem  to  confuse 
the  local  and  proportional  rates  applying  to  Rock  Island. 

"The  locaf  rates  apply  on  traffic  to  Rock  Island  proper, 
while  the  proportional  rates  are  used  only  as  factors  in  mak- 
ing through  rates  on  business  destined  beyond,  and  can  not  be 
used  independently.  In  fact,  the  rates  from  eastern  points  to 
points  west  of  the  Mississippi  River  do  not  divide  at  tne  river, 
but  are  through  rates,  point  of  origin  to  destination,  based  on 
the  proportional  rate,  plus  the  local  beyond.  The  propor- 
tional basis  is  necessary,  as  the  earnings  of  the  lines  to  the 
Mississippi  Kiver  are  based  on  the  Official  Classification,  while 
the  earnings  of  the  lines  west  are  based  on  the  Western  Classi- 
fication. The  through  rate  divides  at  Chicago  and  not  at  Rock 
Island. 

"Your  statement  that  the  railways  receive  for  their  haul 
from  Chicago  to  the  Mississippi  River  a  certain  uniform  and 
agreed  division  of  the  regular  tariff  rates  applicable  from  the 
initial  point  to  the  Mississippi  River,  and  that  the  Government 
pays  full  tariff  rates  to  the  Mississippi  River,  is  erroneous. 
The  full  tariff  rates  to  the  Mississippi  Kiver  are  the  local  rates 
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and  are  not  considered  on  business  destined  beyond,  nor  do 
the  railways  receive  for  the  haul  between  Chicago  and  the 
Mississippi  River  on  trans-Mississippi  traffic  a  certain  and 
agreed  division,  as  the  earnings  west  of  Chicago  are  consid- 
ered as  one  sum  or  balance  of  the  through  rate.  When 
freight  from  points  east  of  the  Indiana-Illinois  State  line, 
destined  to  points  west  of  the  Mississippi  River,  is  delivered 
to  this  or  any  other  company  at  the  Mississippi  River,  the 
entire  earnings  west  of  Cnicago  or  Peoria  is  subdivided  on 
basis  of  agreed  divisions,  as  the  line  east  of  the  Mississippi 
River  will  not  accept  as  its  proportion  the  earnings  allowed 
between  Chicago  or  Peoria  and  jVIississippi  River  on  basis  of 
the  proportional  rate.  In  fact,  we  handle  freight  dally  which 
passes  through  Peoria,  and  the  line  from  Peoria  to  Rock  Island 
demands  a  certain  percentage  proportion  of  the  earnings 
between  Peoria  and  Council  Bluffs.  The  same  principle  ob- 
tains on  business  destined  to  points  west  of  the  Missouri  River 
which  we  deliver  to  our  connections  at  the  Missouri  River; 
that  is,  the  earnings  west  of  Chicago  are  divided  on  an  agreed 
basis. 

''After  careful  consideration  I  can  reach  no  other  conclusion, 
in  view  of  the  facts  above  stated,  than  that  the  land-grant 
deduction  should  be  made  from  the  entire  earnings  between 
Chicago  and  the  Missouri  River." 

There  appears  to  be  no  through  published  rate  from  New 
York  and  Rockville,  Conn.,  to  Denver.  The  rate  charged  is 
87  cents  per  100  pounds  to  the  Mississippi  River  and  $1.85  per 
100  pounds  thence  to  destination.  The  rate,  87  cents,  applies 
for  the  transportaton  of  articles  rated  as  first  class  by  the 
Official  Classification  from  New  York  and  points  taking  New 
York  rates  (of  which  Rockville,  Conn.,  is  one)  to  any  of  the 
Mississippi  River  crossings,  East* Dubuque  to  East  St.  Louis, 
inclusive,  as  the  proportion  of  the  through  rates  on  traffic 
destined  to  certain  points  west  and  southwest  of  the  Missis- 
sippi River  (of  which  Denver  is  one).  The  rate,  {^1.85,  applies 
for  the  transportation  of  articles  rated  as  first  class  by  the 
Western  Classification  from  any  of  the  Mississippi  River  cross- 
ings above  mentioned  to  Denver,  Colo. 

The  through  rate  thus  appears  to  be  made  of  two  distinct 
parts,  composed  of  the  rate  from  New^  York  to  the  Mississippi 
River  and  the  rate  from  the  Mississippi  River  to  Denver.  It 
would  appear  to  make  no  difference  that  the  rate  applicable 
to  the  Mississippi  River  on  local  business  is  different  from 
that  api)licable  to  the  same  point  on  through  business.     The 
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rate  applicable  on  through  business  is  definite  and  fixed.  The 
rates  on  through  business  from  New  York  to  the  Mississippi 
River  and  from  the  Mississippi  River  to  Denver  are  sepamte 
and  distinct.  They  are  governed  b\"  different  classifications, 
and  it  therefore  frequently  happens  that  the  same  article  will  be 
differently  classified  for  the  two  paits  of  the  through  service. 

Where  the  road,  as  in  this  case,  receives  the  freight  from 
its  eastern  connection  at  Chicago  and  carries  the  same  beyond 
the  Mississippi  River,  it  is  allowed  for  its  haul  from  Chicago 
to  the  Mississippi  River  a  certain  agreed  percentage  of  the 
rate  applying  from  the  initial  point  to  the  Mississippi  River; 
and  for  its  haul  from  the  Mississippi  River  to  the  Missouri 
River  it  is  allowed  a  certain  agreed  percentage  of  the  rate 
applying  from  the  Mississippi  River  to  its  destination.  As  it 
is  usual  for  one  road  to  render  the  entire  service  between 
Chicago  and  the  Missouri  River,  the  earnings  of  such  road 
therefor  will  be  the  sum  of  the  two  items  last  mentioned.  As 
there  is  land  grant  between  the  Mississippi  River  and  the 
Missouri  River  and  none  between  Chicago  and  the  Mississippi 
River,  it  becomes  necessary  to  determine  whether  iand-grant 
deduction  should  be  made  on  the  basis  of  the  entire  earnings 
from  Chicago  to  the  Missouri  River,  as  claimed  by  the  rail- 
road, or  on  the  basis  of  the  earnings  west  of  the  Mississippi 
River,  as  determined  by  the  tariffs  quoting  rates. 

The  Government  is  not  concerned  with  the  division  or  the 
pooling  of  the  earnings  of  railroads  further  than  to  determine 
the  earnings  over  the  aided  lines  in  order  to  make  proper 
deductions  therefor. 

It  appears  in  the  present  case  that  the  earnings  over  the 
land-grant  lines  west  of  the  Mississippi  River  are  clearly  estab- 
lished b\^  tariffs,  and  deductions  therefrom  should  be  made  on 
the  basis  of  such  earnings. 

In  the  decision  dated  June  25,  1901,  referred  to  by  the 
claimant,  I  held  that — 

'*  Deductions  on  account  of  service  over  land-grant  lines 
should  be  made  upon  the  basis  of  the  earnings  over  such  lines 
as  determined  from  published  tariffs  or  other  trustworthy 
information.  The  earnings  over  such  aided  portions  should 
not  be  diverted  to  the  nonaided  portion  of  a  line  so  as  to 
dej)rive  the  Government  of  the  benefit  of  the  deductions  to 
which  it  is  entitled  under  the  law." 
24im— Vol.  8 32 
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The  above  decision  is  hereby  reaffirmed.  The  action  of  the 
Auditor  in  making  land-grant  deductions  upon  the  earnings 
accruing  l:)etween  the  Mississippi  and  the  Missouri  rivers,  as 
determined  by  published  tariffs,  is  therefore  affirmed. 


INTEREST  AND  COSTS   IN  CLAIMS  AGAINST  THE 
UNITED  STATES. 

The  United  States  is  not  liable  for  interest  on  its  ordinary  indebtedness. 
Claimants  are  not  entitled  to  reimbursement  of  costs  incurred  in  the  prepa- 
ration or  proof  of  their  claims. 

{Decidon  hy  Assistant  Comptroller  Mitchell^  January  31^  1902.) 

Vincent  D.  Carroll  appealed  January  7,  1902,  from  the 
action  of  the  Auditor  for  the  Navy  Department  in  settlement, 
dated  December  3,  1901.  He  claimed  arrears  of  jpay  aa 
machinist,  first  class,  United  States  Navy,  from  October  1, 
1899,  to  May  20,  1901,  with  interest  and  reimbursement  of 
expenses  incurred  in  filing  claim. 

The  Auditor  allowed  the  sum  of  $14.67,  amount  short  paid 
from  October  23  to  December  19,  1899,  and  disallowed  the 
claim  for  interest  and  costs  for  the  reason  that  there  wa-s  no 
authority  of  law  for  the  payment  of  the  same. 

The  claimant  served  as  machinist,  second  class,  from  October 
1  to  22, 1899,  and  as  machinist,  first  class,  from  the  latter  date 
until  May  20, 1901,  when  he  was  discharged.  Except  as  stated 
by  the  Auditor,  he  was  paid  in  full  from  October  1,  1899,  to 
discharge. 

It  has  been  the  uniform  practice  of  the  accounting  officers 
of  the  Government  not  to  allow  interest  on  claims  against  the 
United  States.  The  Supreme  Court  of  the  United  States  in 
the  case  of  Angarica  v.  Bayard  (127  U.  S.,  251)  held  that  this 
practice  was  correct,  and  that  interest  should  not  be  allowed 
on  claims  against  the  United  States  in  any  case  except  where 
the  United  States  had  stipulated  to  pay  interest,  or  where 
such  allowance  was  specifically  directed  ))y  Congress.  There 
is  no  act  of  Congress  authorizing  payment  of  interest  on  a 
claim  of  this  character. 

There  is  no  law  authorizing  reimbursement  of  ex'penses 
incurred  in  presenting  a  claim.    Private  persons  having  claims 
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against  the  United  States  are  required  to  furnish  the  neeessar}^ 
proof  without  expense  to  the  Government.  (Digest  Second 
Comp.  Dec,  vol.  3,  sec.  644;  id,^  vol.  4,  sec.  22.) 

The  settlement  of  a  claim  by  the  accounting  officers  is  not 
a  suit  in  court  in  which  costs  are  recoverable  by  the  successful 
party.  It  is  rather  a  pa^^ment  without  suit,  and  even  as  be- 
tween private  parties  the  creditor  is  not  entitled  to  charge 
the  debtor  with  the  cost  of  collection  as  a  part  of  the  debt. 

The  action  of  the  Auditor  is  affirmed. 


FEES  OF  MARSHALS  BECOMING  DUE  UNDER 
THEIR  SUCCESSORS. 

Where  a  settlement  without  sale  was  made  of  a  libel  in  admiralty  against 
certain  barges,  after  the  expiration  of  the  term  of  office  of  the  deputy 
marshal  who  served  the  process  therein,  he  is  not  entitled  to  the  com- 
misi^ion  thereon;  nor  is  the  marshal  who  was  in  office  at  the  time  of 
Buch  settlement  entitled  thereto  as  personal  compensation,  his  com- 
pensation being  restricted  to  a  fixed  salary  instead  of  fees. 

{Compi/roUer  Tracewell  to  United  States  Marshal  Willia/ra  i?. 
Compton^  Fdrruary  S^  1902.) 

I  have  received  your  letters  of  13th  and  21st  ultimo  submit- 
ting questions  for  my  decision  on  the  following  state  of  facts: 

''I  have  the  honor  to  ti*ansmit  herewith  the  account  of 
William  H.  Watts,  who  was  formerly  a  deputy  under  Archie 
E.  Baxter,  United  States  marshal  for  the  northern  district  of 
New  York,  and  also  my  deputy  while  marshal  of  the  same 
district. 

'"This  account  is  for  the  percentage  on  the  amount  of  claim 
as  settled  in  the  case  of  Thomas  A,  Murphy  v.  The  Steam  Barge 
Passaic,  At  the  time  of  the  service  or  the  libel  the  vessel  was 
released  from  custody  under  a  bond.  The  case  was  not  settled 
during  the  continuance  of  office  of  the  deputy  who  performed 
the  service  or  of  the  marshal  of  the  district  at  the  time  the 
libel  was  issued.  When  the  case  was  finally  settled  the  attor- 
neys offered  to  Mr.  Watts  the  amount  due  him,  as  shown  by 
the  enclosed  account,  and  he  declined  to  receive  it,  saying  that 
s>ame  should  come  through  the  regular  channeK  and  instructed 
the  attorneys  to  pay  the  amount  to  the  clerk  of  the  court,  and 
the  clerk  forwarded  the  amount  to  me. 

*'Xo  services  have  been  performed  in  the  above-entitled 
action  by  Mr.  Watts  or  by  any  other  deputy  since  the  ves.sel 
was  discharged  from  custody,  and  Mr.  W  atts  has  rendered  his 
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bill  under  that  paragraph  of  section  829  which  provides  for  a 
commission  where  a  claim  in  admiralty  is  .settled  by  the  parties 
without  sale  of  the  propeilv,  and,  as  he  was  the  deputy  in  charge 
of  the  case,  he  thinks  ne  should  be  entitled  to  the  commission 
of  the  amount  of  the  claim  as  settled.  Still  further,  he  thinks 
that  the  full  amount  of  the  commission,  namely,  $52.50,  is 
due  him,  the  case  having-  arisen  under  the  old  fee  system  and 
prior  to  the  passage  of  the  act  of  May  28,  1896. 

^'The  question  is: 

"Am  1  authorized  to  pay  the  enclosed  account  by  remitting 
to  Mr.  Watts  the  amount  paid  by  the  attorneys  as  percentage 
on  the  amount  of  the  claim  settled,  or,  if  I  am  not  entitled  to 
pay  to  Mr.  Watts  this  amount,  should  I  not  pay  the  full 
amount  to  Archie  E.  Baxter,  who  was  the  marshal  at  the  time 
the  libel  was  issued  and  executed,  and  have  him  make  settle- 
ment with  his  deput}'? 

''  If  1  am  not  authorized  to  dispose  of  these  funds  in  either 
of  the  above  ways,  kindly  give  me  instructions  as  to  the 
proper  disposition  of  the  amount  now  in  my  hands. 

"Under  date  of  October  31,  1901,  I  was  advised  by  the 
Attorney-General  that,  apparently,  said  money  shoulH  not 
have  been  paid  to  you  by  tne  clerk,  but  should  have  been  paid 
to  the  late  marshal,  Archie  E.  Baxter;  and  under  November 
25,  1901, 1  was  advised  that  the  amount  should  be  paid  back 
to  the  clerk  of  the  court. 

"This  latter  disposition  would  seem  to  prevent  payment, 
which,  in  my  judgment,  is  properly  due  to  Mr.  ^  atts,  and 
for  this  reason  the  account  is  submitted  to  you." 

It  further  appears  therefrom  and  the  voucher  transmitted 
therewith  that  the  action  (libel)  was  begun  in  the  district 
court  of  the  old  northern  district  of  New  York  at  Buffalo, 
December  23,  1890,  by  a  warrant  of  arrest  and  monition 
against  certain  barges,  for  a  claim  amounting  to  ^33,821.69, 
which  was  executed  by  said  deputy  on  the  same  da3\  On 
January  8, 1891,  the  said  barges  were  released  on  bond.  The 
amount  of  the  claim  was  settled  by  agreement  made  by  the 
respondents  with  the  proctor  for  libellants  for  $10,000,  but  at 
what  time  there  seems  to  be  no  record,  and  apparently  it  is 
not  ascertainable.     It  is,  however,  immaterial. 

On  April  29,  1901,  there  was  paid  by  the  attorneys  for  the 
respondents  to  George  P.  Keating,  clerk  of  the  district  court 
for  the  now  called  western  district  of  New  York  at  Buffalo, 
the  sum  of  J5^52.50  as  percentage  on  the  $10,000  on  settlement 
without  sale  of  the  property  as  provided  by  paragraph  15  of 
section  829,  Revised  Statutes,  which  is  as  follows: 
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"When  the  debt  or  claim  in  admimlty  is  settled  bv  the  par- 
ties without  a  sale  of  the  property,  the  marshal  shall  be  enti- 
tled to  a  commission."    *    *    ♦ 

There  is  no  question  as  to  the  computation  of  the  percent- 
age in  the  case. 

The  principal  question  seems  to  be  as  to  the  status  of  the 
deputy  who  made  service  of  the  original  process  in  the  case 
and  now  claims  a  commission  under  the  statute  above  quoted 
by  virtue  of  the  fact  that  he  made  such  service,  notwithstand- 
ing the  fact  that  such  commission  was  not  paid  until  after  he 
as  well  as  the  marshal  ceased  to  be  such  officers. 

There  being  no  precepts  (writs  or  process)  in  the  hands  of 
the  late  Marshal  Baxter  at  the  time  of  the  expimtion  of  his 
term  of  office,  which,  under  section  790,  Revised  Statutes,  he 
would  be  empowered  to  execute  after  such  expiration,  and  his 
accounts  with  the  Government  having  been  finally  adjusted 
and  settled,  there  can  arise  no  claim  in  which  he  can  be  per- 
sonally interested,  and  there  can  exist  no  reason  wh}'  the 
money  in  question  should  be  paid  to  him,  as  you  intimated 
was  the  advice  of  the  Attorney -General  in  his  letter  to  }•  ou  of 
October  31,  1901.     (See  8  Comp.  Dec,  446.) 

The  same  reasoning  applies  to  late  Deputy  Mai*shal  Watts, 
as  it  is  not  pretended  that  he  had  an}"  precepts,  writs  or  proc- 
ess, in  his  hands  for  service  in  said  action  at  any  time  after 
the  vessels  were  discharged  from  custody  in  January,  1891, 
to  the  present  time,  so  that  it  must  be  concluded  that  the  com- 
mission in  question  was  neither  in  fact  nor  in  law  earned  until 
after  both  the  marshal  and  his  deputy  had  ceased  to  be  officers 
of  the  Govemment,  and  in  no  sense  are  they  or  either  of  them 
entitled  to  such  commission.  Consequently  you  are  not 
authorized  to  pay  them  or  either  of  them  the  money  in  ques- 
tion or  any  part  thereof. 

The  question  then  arises  as  to  who,  if  anyone,  is  entitled  to 
said  moue3%  ^"^  what  disposition  should  be  made  thereof. 

On  this  latter  point  the  law  is  plain. 

Section  995,  Revised  Statutes,  provides  that — 

"All  moneys  paid  into  anj^  court  of  the  United  States,  or 
received  bv  the  officers  thereof,  in  any  cause  pending  or 
adjudicated  in  such  court,  shall  be  forthwith  deposited  with 
the  Treasurer,  an  assistant  treasurer,  or  a  designated  deposit- 
ai-y  of  the  United  States,  in  the  name  and  to  the  credit  of 
such  court" 
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By  section  6  of  the  act  of  May  28,  1896  (29  Stat.,  179),  it 
is  also  provided: 

''That  on  and  after  the  1st  day  of  July,  1896,  all  fees  and 
emoluments  authorized  by  law  to  be  paid  to  United  States 
district  attorneys  and  United  States  marshals  shall  be  charged 
as  heretofore,  and  shall  be  collected,  as  far  as  possible,  and 
paid  to  the  clerk  of  the  court  having  jurisdiction,  and  by  him 
covered  into  the  Treasur}^  of  the  United  States." 

It  is  therefore  not  difficult  to  determine  what  disposition 
should  be  made  of  the  money  held  by  the  marshal  in  this  case, 
where  the  fee  (a  commission  is  a  fee;  see  4  Comp.  Dec,  112) 
is  collected  in  a  case  pending  in  a  United  States  court.  It 
should  be  paid  to  the  clerk  of  the  court  having  jurisdiction 
and  by  him  covered  into  the  Treasury  of  the  United  States, 
as  is  also  suggested  by  the  Attorney-General  in  his  letter  to 
you  of  November  25,  1901. 

The  clerk  of  the  court  having  jurisdiction  would  seem  to  be 
the  one  to  whom  the  money  was  paid  in  April,  1901;  he  being 
the  clerk  at  Buffalo,  formerly  in  the  northern  district  of  New 
York  and,  under  section  10  of  the  act  of  iMay  12,  1900  (31 
Stat.,  177),  dividing  the  district,  now  called  the  western  dis- 
trict of  New  York,  of  which  you  are  the  marshal  and  Mr. 
Keating  is  the  clerk,  to  whom  you  are  authorized  to  return 
the  raone\'  in  question,  to  be  by  him  deposited  as  required  by 
law. 

Section  10  of  said  last-mentioned  act  provides: 

''That  all  causes  and  proceedings  of  every  name  and  nature, 
civil  and  criminal,  now  pending  in  the  courts  of  the  northern 
district  of  Neiv  York  as  now  constituted,  whereof  the  courts 
of  the  western  district  of  New  York  as  hereb}'^  constituted 
would  have  had  jurisdiction  if  said  district  and  the  courts 
thereof  had  been  constituted  when  said  causes  or  proceedings 
were  instituted,  shall  be,  and  are  hereby,  transferred  to  and 
same  shall  be  proceeded  with  in  the  western  district  of  New 
York,  and  jurisdiction  thereof  is  hereby  transferred  to  and 
vested  in  the  courts  of  said  western  district,  and  the  records 
and  proceedings  therein  and  relating  to  said  proceedings  and 
causes  shall  be  certified  and  transferred  thereto." 

It  would  therefore  seem  to  be  not  verydifficult  to  determine 
who  is  entitled  to  the  fee  in  question,  and  it  is  clear  that  under 
said  act  of  1900  you,  as  the  marshal  of  the  district  in  which 
the  court  having  jurisdiction  is  held  and  in  which  said  actiou 
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nm*  be  said  to  be  still  pending,  are  the  one  entitled  to  receive 
such  fee,  it  having  been  collected  during  your  term  of  office, 
and  for  which  you  should  account  to  the  proper  officer,  but 
inasmuch  as  the  marshal,  since  the  1st  of  July,  1890,  is  a 
salaried  officer,  the  fee  in  question  enures  to  the  benefit  of  the 
United  States,  becoming  an  asset  in  partial  recoupujent  for 
the  salary  paid  the  marshal. 

This  view  of  the  situation  and  of  the  rights  of  parties  to  the 
money  in  question  is  strengthened  by  the  ruling  of  this  office 
in  /v/  Burnett^  a  United  States  district  attorney,  to  be  found  in 
5  Comp.  Dec,  928,  which  was  a  case  begun  June  23,  1894,  in 
the  southern  district  of  New  York,  and  participated  in  by  three 
successive  district  attorneys  until  June  24, 1898,  at  which  time 
the  money  was  collected  on  a  judgment  duly  entered  and  the  2 
percent  commission  alio  wable  b}'^  section  825,  Revised  Stjitutes, 
was  allowed  to  the  attorney  last  conducting  the  case. 

The  principle  involved  in  that  decision  finds  its  appropriate 
application  to  the  facts  in  this  case,  where  it  appears  that  tlie 
suit  out  of  which  the  present  claim  is  asserted  was  not  settled 
out  of  court  without  sale  while  either  the  marshal  or  his  dep- 
uty continued  in  office,  and  where  it  further  appears  that  the 
fee  provided  by  section  829,  Revised  Statutes,  was  not  and 
wuld  not  be  earned  by  either  said  Marshal  Baxter  or  his  dep- 
uty. Watts,  anterior  to  the  settlement  of  the  suit  as  above 
indicated,  that  being  assumed  to  be  on  or  about  the  29th  day 
of  April,  1901,  when  such  percentage  was  originally-  paid  to 
the  clerk  of  the  court  by  the  attorneys  in  the  case  upon  the 
instructions  of  said  Deputy  Watts. 

The  amount  in  question  must  therefore  be  deposited  with 
the  clerk  of  the  district  court  for  the  western  district  of  New 
York,  and  accounted  for  by  the  marshal  for  said  district  in  the 
UiBual  manner  as  prescribed  bj'  law  and  the  regulations  of  the 
Department  of  Justice. 
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SPECIFIC  PROVISION  IN  ^  CONTRACT  FOR  PAR- 
TICULAR DAMAGES. 

Where  a  contract  8i)ecified  the  particular  damages  for  which  a  contractor 
should  be  liable  for  failure  to  complete  the  work  provide<l  for  therein 
within  the  time  spe<*ified,  such  specific  proviefion  is  exclusive,  and  he 
is  not  liable  for  other  damages  for  which  he  would  have  been  liable 
had  such  specific  provision  not  l)een  made. 

Where  a  cxjntract  provided  that  the  contractor  should  be  liable  for  the 
cost  of  inspection  during  a  period  of  delay  in  completing  the  work 
provided  for  therein,  the  fact  that  such  inspection  was  made  by  an 
officer  or  employee  permanently  in  the  serx'ice  of  the  Government 
does  not  relieve  him  from  liability  for  such  cost. 

{Coiapt roller    Trat'rwell   to  Lieut.    CoL    C.  E.   L,  B.  Daius^ 
U.  S,  A.,  February  4  19m,) 

In  your  communication  of  January  14,  1902,  you  present  a 
question  for  ni}'  decision  as  follows: 

''''  1.  1  have  the  honor  to  transmit  herewith  a  voucher  in 
favor  of  Henry  P.  Christie,  of  San  Fi^ancisco,  Cal.,  amounting 
to  f 365,  and  respectfull\"  request  a  decision  as  to  whether  tne 
amount  of  this  voucherlj  if  paid  in  ite  present  form,  will  l)e 
passed  to  my  credit  b}-  the  accounting  officer  of  the  Treasury. 

"2.  Mr.  Christie  had  a  contract  with  this  office  for  con- 
structing a  steam  vessel,  and  when  the  boat  was  completed  and 
accepted  b}-  the  Government  he  asked  to  be  paid  the  amount 
due  nim.  As  there  was  some  doubt  in  my  mind  as  to  whether 
the  additional  expense  to  the  Government,  due  to  Mr.  Christie'^s 
failure  to  complete  the  contract  within  the  stipulated  time 
therein,  should  be  deducted  from  the  contract  price,  and  as 
Mr.  Christie  claimed  to  be  in  need  of  funds,  a  payment  of  all 
money  due  under  the  contract  price  was  made  to  him,  except- 
ing the  sum  of  $365  for  expense  to  the  Government  for  tow- 
age, which  sum  is  covered  by  the  accompanying  voucher. 

''3.  A  copy  of  the  contract  under  which  the  boat  in  question 
was  built  i.s  inclosed  herewith.  The  date  of  commencement 
was  April  11,  1901,  and  the  date  of  completion  August  11, 
1901.  A  supplementar}'  contract,  dated  May  24,  1901,  was 
entered  into  with  the  contractor  for  substituting  an  engine  of 
a  different  make  to  that  to  be  furnished  under  the  original 
contract.  This  agreement  was  subject  to  all  of  the  conditions 
of  the  contract  dated  March  13,  1901.  A  copy  of  this  supple- 
mentary contract  is  furnished  herewith.  The  contractor  tailed 
to  complete  the  contract  within  the  time  stipulated,  and  no 
extension  of  time  was  asked  for.  The  Government  did  not 
annul  the  contract,  as  it  was  not  for  its  best  interests  to  do  so. 
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but  in  accordance  with  instructions  of  the  Chief  of  Engineers, 
United  States  Aniiy,  the  contractor  Mas  informed  in  writing 
on  October  23,  1901,  that  the  time  of  completion  was  waived, 
and  tiiat  he  would  be  required  to  complete  the  boat  within  a 
reasonable  time.  The  consent  of  the  contractor's  bondsmen 
was  obtained  in  writing  to  this  waiving  of  the  time  limit  and 
to  the  substitution  of  a  reasonable  time  in  which  to  complete 
the  contract.  A  copy  of  letter  to  the  contractor  waiving  the 
time  limit,  and  a  copy  of  the  consent  of  the  bondsmen  to  such 
waiver  are  inclosed  herewith. 

"4.  I  consider  that  the  vessel  would  have  been  completed 
within  the  time  limit,  August  11, 1901,  had  not  the  machinists' 
strike  in  San  Francisco  and  vicinity  prevented  work  being 
done  on  the  machinerv.  This  strike  began  on  Maj'  20,  1901, 
was  partially  declared  off  on  November  19,  1901,  and  at  the 
date  of  this  letter  two-thirds  of  the  machinists  refuse  to  go 
back  to  work.  As  there  was  no  prospect  of  the  strike  being 
declared  off,  and  as  the  services  -oi  the  boat  were  in  great  de- 
mand, arrangements  were  made  on  September  14,  1901,  by 
this  DexJartment  with  the  Navy  Department,  whereby  the 
boiler  was  built  at  the  Mare  Island  Navy- Yard.  The  boiler 
was  completed  at  this  latter  place  on  November  7,  1901. 

*'  5.  Tne  Government  was  put  to  no  extra  expense  on  account 
of  superintendence  or  inspection  due  to  the  failure  of  the  con- 
tractor to  complete  the  contract  within  the  time  limit,  as  this 
duty  was  performed  by  the  captain  and  engineer  of  the  Engi- 
neer Department's  old  steamer  YostiaHe^  and  did  not  interfere 
with  their  other  duties.  The  onl}'  additional  expense  to  the 
Government  due  to  the  failure  of  the  contractor  to  complete 
within  the  time  limit  was  that  of  hiring  towboats  to.  do  the 
work  that  would  have  been  done  by  the  new  Government  boat 
if  it  had  been  completed.  The  amount  of  this  additional 
expense,  $365,  is  covered  by  the  inclosed  voucher." 

It  thus  appears  that  it  was  provided  by  the  original  contract 
that  the  vessel  should  be  completed  by  August  11,  1901,  but 
before  this  time  expired,  namely,  on  May  24, 1901,  the  paities 
entered  into  a  supplemental  contract,  which  provided  for  a 
change  in  the  kind  of  hoisting  engine  to  ))e  placed  in  the  ves^- 
sel.  In  consideration  for  this  change  the  Government  agreed 
U)  pay  the  contractor  an  additional  sum  of  $150.  It  was 
further  provided  that  all  other  provisions  of  the  original  con- 
tract should  apply  to  the  conti'act  as  thus  modified.  This  left 
the  time  for  completing  the  vessel  unchanged.  But  the  con- 
tractor failed  to  complete  the  vessel  within  the  time  specified, 
and  subsequently  the  Government  waived  the  time  limitation. 
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In  8  Comp.  Dec.,  104,  quoting  from  the  syllabus,  it  was 
held  that— 

"The  waiver  of  the  time  limitation  in  a  contract  leaves  all 
other  provisions  of  the  eonti'act  in  force,  and  for  the  per- 
formance of  the  work  provided  for  therein  the  contractor  is 
entitled  to  the  price  stipulated  therefor  in  the  contract,  less 
the  amount  of  damages  arising  from  the  delay." 

This  was  said  in  respect  to  a  contract  which  provided  for 
the  forfeiture  of  retained  percentages  in  case  of  failure  to  com- 
plete the  work  by  the  time  specified,  and  that  the  contractor 
should  be  liable  for  all  damages  in  excess  of  the  amount 
thereof.  In  the  case  presented  by  j'ou  the  contract  provides 
that  in  case  the  contractor  shall  fail  to  complete  the  work  at 
the  time  specified,  the  United  States  shall  have  the  right  to 
retain  from  any  money  due  him  "all  cost  of  inspection  and 
superintendence"  during  theperiod  of  delay,  "  and  also  what- 
ever sums  may  be  expended"  by  the  United  States  "in  com- 
pleting the  said  contract  in  excess  of  the  price  "  stipulated  to 
be  paid  to  him. 

You  state,  supra,  that — 

"The  Government  was  put  to  no  extra  expense  on  account 
of  superintendence  or  inspection  due  to  the  failure  of  the  con- 
tractor to  complete  the  contract  within  the  time  limit,  as  this 
duty  was  performed  by  the  captain  and  engineer  of  the 
Engineer  Department's  old  steamer  YoMe?niU,  and  did  not 
interfere  with  their  other  duties." 

I  do  not  think  that  these  facts  relieve  the  contractor  from 
his  liability  for  the  actual  cost  of  such  inspection  and  superin- 
tendence. In  S  Comp.  Dec,  257,  in  reference  to  a  similar 
state  of  facts,  it  was  said: 

"The  fact  that  the  inspection  of  this  work  was  done  by  offi- 
cers of  the  Government  receiWng  compensation  independently 
of  specific  service  I  think  does  not  warrant  the  conclusion 
that  inspection  made  by  such  officer  is  without  expense  to  the 
Government." 

If  on  the  failure  of  the  contractor  to  complete  the  vessel  at 
the  time  specified  the  Government  had  completed  it  by  its  own 
officers  and  employees  receiving  compensation  in  like  manner, 
it  could  hardly  be  contended  that  the  contractor  would  not 
have  been  liable  therefor,  because  the  Gov^ernment  "was  put 
to  no  extra  expense." 

I  am  clearly  of  opinion,  t  erefore,  that  the  actual  cost  of 
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such  inspection  and  superintendence  should  be  deducted  from 
the  amount  otherwise  due  the  contractor. 

But  in  respect  to  deducting  the  expense  of  ''hiring  tow- 
boats  to  do  the  work  that  would  have  been  done  by  the  new 
Government  boat,  if  it  had  been  completed"  on  time,  1  think 
a  different  conclusion  must  be  reached. 

If  the  parties  in  making  this  conti-act  had  not  agreed  upon 
any  provision  for  damages,  it  would  be  presumed  that  the 
parties  had  assented  to  be  governed  by  the  general  rules  of 
law  relating  to  damages  for  the  breach  of  contracts,  and  under 
those  rules  1  see  no  reason  to  doubt  that  the  contractor  would 
in  such  case  have  been  liable  for  this  expense  as  a  damage 
naturally  resulting  from  his  failure  to  complete  the  vessel  at 
the  time  specified.  But  in  entering  into  a  contract  the  parties 
are  at  liberty  to  make  special  provision  for  damages,  in  which 
they  may  limit  the  liability  of  either  party.  Where  this  is 
clearly  done,  the  limitations  thus  fixed  by  them  become  the 
measure  of  the  damages  for  which  they  are  liable  and  exclude 
the  application  of  the  general  rules  of  law  established  for 
cases  where  such  provision  has  not  been  made. 

In  the  present  case  the  parties  made  two  specific  provisions 
for  damages  in  case  of  failure  of  the  contractor  to  complete 
the  vessel  at  the  time  specified,  namely,  that  the  Government 
should  retain  from  anj^  money  due  him — 

1.  All  cost  of  inspection  and  superintendence  during  the 
period  of  delay. 

2.  Also  whatever  sums  may  be  expended  by  the  Govern- 
ment "in  completing  the  contract  in  excess  of  the  price" 
stipulated  to  be  paid. 

It  might  be  suggested  that  these  specific  provisions  were 
not  intended  b^^  the  parties  to  exclude  the  well-known  liabil- 
ity of  the  contractor  for  ordinary  damages  for  failure.  But 
if  such  had  been  the  intention  of  the  parties  it  is  to  be  pre- 
sumed that  they  would  have  expressed  such  intention  in  the 
provisions  adopted  by  them.  The  fact  that  the  provisions  of 
this  contract  were  prepared  by  the  officers  of  the  Government 
should  also  be  taken  into  consideration.  In  Edgar  db  Thomp- 
X../J  Works  V.  United  States  (34:  Ct  CI.,  219),  the  Court  of 
Claims  said: 

'*  It  is  a  most  familiar  principle  of  law  that  the  words  of  an 
agreement  are  taken  most  strongly  against  the  party  who  pre 
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pared  it,  and  if  any  liberality  of  constraction  is  to  be  indulged 
in  it  will  be  in  favor  of  the  part\'  who  merely  signs  and  not 
the  party  who  signs  and  prepares  the  instrument  for  execu- 
tion.^'    (8  Comp.  Dec,  U1-U2.) 

I  am,  therefore,  of  opinion  that  neither  of  the  provisions, 
stqrra^  authorizes  deiluction  of  the  expenditure  for  hiring  tug- 
boats, on  the  ground  that  if  the  vessel  had  been  completed  in 
time  such  expenditure  would  have  been  unnecessary,  such 
expenditure  not  being  any  pait  of  the  cost  of  inspection  or 
superintendence  or  of  the  completion  of  the  vessel  by  the 
Government. 

Replying  specilicall}"  to  your  question,  1  have,  therefore,  to 
advise  you  that  under  the  state  of  facts  now  presented  by  you 
the  amount  of  this  voucher,  if  paid  by  you,  will  not  be  allowed 
in  the  settlement  of  your  account.  The  cost  of  inspection  and 
superintendence  during  the  period  of  delay  should  be  ascer- 
tained and  deducted  therefrom. 


COMPENSATION  OF  COURT  CRIERS  FOR  DAYS 
WHEN  THE  COURT  IS  NOT  IN  SESSION. 

Under  the  provision  in  section  715,  Revised  Statutes,  that  criers  of  courta 
shall  receive  per  diem  compensation  ** for  their  actual  attendance" 
upon  court,  and  the  provision  in  the  act  of  March  3,  1901,  that  they 
"shall  be  deemed  to  be  in  actual  attendance  when  they  attend  upon 
the  order  of  the  court,"  a  crier  is  not  entitled  to  comj)en8ation  for 
attendance  on  days  when  the  court  was  closed  and  where  he  did  not 
attend  upon  an  order  of  the  court. 

{Decision  hij  C(mi2>t roller  TraceiceU^  February  J,  1902.) 

Aulick  Palmer,  United  States  mai'shal  for  the  District  of 
Columbia,  appeals  from  the  settlement  of  the  Auditor  for  the 
State  and  other  Departments,  dated  December  21, 1901,  of  his 
account  for  ''Pay  of  bailiflfs,  etc.,''  for  the  quarter  ended 
September  30,  1901,  in  the  disallowance  of  the  per  diems  of 
criers  of  courts  for  September  17  and  19,  1901,  being  two  of 
the  three  days  that  the  Executive  Departments  of  the  Govern- 
ment wore  closed,  by  an  order  of  the  President,  out  of  respect 
to  the  memory  of  the  late  President  McKinley. 

The  disallowances  are  made  by^  the  Auditor,  first,  l^ecause 
the  courts  w^ere  not  in  session  on  September  17  and  19;  sec- 
ond, under  the  decisions  of  the  Comptroller  in  re  the  Secretary 
of  War  and  the  Public  Printer,  dated,  respectively,  October 
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14  and  22,  1901;  and,  third,  upon  the  recommendation  of  the 
Attorney-General,  who  refers  to  the  decisions  above  men- 
tioned, the  aissumption  being  that  criers  of  courts  are  per  diem 
employees. 

The  marshal,  in  his  explanations  of  December  26, 1901,  and 
January  17,  1902,  said  that  both  judges  and  criers  and  other 
court  officials  were  read}^  to  pui'sue  their  usual  dail}"  avoca- 
tions but  for  the  Executive  order  referred  to,  and  that  as  a 
matter  of  fact  the  judges  were  present  on  the  two  da^^s  in  ques- 
tion and  transacted  business  in  chambers,  and  that  the  pay- 
ments of  the  criers  for  such  two  days  were  duly  approved  by 
the  court.  He  also  states  that  the  several  special  terms  of 
the  supreme  court  of  the  district  adjourned  on  September  16, 
19i)l,  until  the  18th  of  September,  and  on  the  18th  of  Septem- 
ber each  of  said  special  terms  adjourned  until  September  20, 
1901. 

The  first  question  to  be  determined  is.  Are  criers  of  courts 
per  diem  employees  of  the  Government  so  as  to  come  within 
the  meaning  of  the  statutes  relating  to  holidays,  legal  or  othei- 
wise? 

On  that  point,  which  was  very  exhaustively  considered  by 
me  in  8  Comp.  Dec,  219  and  235, 1  stated  among  other  things 
as  definitions  proper  to  be  observed  (page  236)  that — 

''Ai)er  diem  employee  is  one  who  is  employed  bv  the  day 
and  paid  a  certain  sum  for  a  day's  wages.  One  who  is  not 
employed  by  the  day,  but  whose  pay  is  measured  by  the  day 
is  not  a  per  diem  employee.  The  right  of  such  person  to 
employment  for  a  stated  period  longer  than  a  day,  even  if  the 

Eeriod  be  uncertain  in  duration,  prevents  such  employee  from 
eing  considered  or  treated  as  a  per  diem  employee;" 

and  on  page  219,  quoting  from  the  syllabus,  it  is  held  that — 

•'The  payment  of  per  diem  emplovees  for  days  on  which 
the  departments  are  closed  and  public  work  suspended  by 
Executive  order  is  not  authorized  unless  they  actually  render 
service  on  those  days." 

Under  said  decisions,  it  would  seem  that  bailiffs  and  criers 
of  courts  are  not  per  diem  employees,  because  they  are  not 
appointed  by  the  day,  but,  as  1  am  reliably  informed,  they 
are  appointed  for  an  indefinite  time,  usuall}'^  during  the  term 
of  court. 

Upon  this  question  the  late  Comptroller  (see  1  Comp. 
Dec,  254)  expressed  a  doubt  as  to  whether  bailiffs  and  criers 
of  courts  were  such  per  diem  employees  of  the  Government; 
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but  if  they  were,  they  would  be  entitled  to  pay  for  those  days 
which  were  mentioned  as  holidays  by  the  statute,  and  that 
therefore  under  the  law  no  distinction  should  be  made  between 
a  court  employee  who  in  paid  a  per  diem  compensation  for 
the  days  he  works  and  other  employees  of  the  Government 
similarly  situated. 

Criers  of  courts  not  being  such  per  diem  employees,  there 
would  seem  to  be  no  reason  why  they  should  not  be  paid  for 
the  days  in  question  but  for  one  thing,  viz,  the  Executive 
order  referred  to  directed  that  the  ""^Executive  Departmmt^ 
in  Washington  be  closed  September  17,  18,  and  19,  1901." 

It  does  not,  and  is  not  intended  to,  apply  to  any  other  than 
Executive  Departments.  A  United  States  court  is  not  a  part 
of  the  executive  department  of  the  Government.  This  is 
elementary. 

It  is  also  to  be  noted,  notwithstanding  the  said  Executive 
order,  that  as  a  matter  of  fact  the  courts  in  question  did  not 
observe  the  18th  day  of  September,  1901,  as  a  holiday,  but 
convened  on  that  day  as  usual  and  transacted  business. 

Such  being  the  ease,  the  criers  not  being  per  diem  employees, 
and  the  Executive  order  not  applying  to  courts  and  their 
officers,  the  only  question  to  be  considered  is  that  suggested 
by  the  Auditor's  disallowance,  that  on  the  days  in  question  said 
courts  were  not  in  session. 

We  are  then  confronted  with  the  laws  aflfecting  the  compen- 
sation of  bailiflfs  and  criers  for  attendance  on  courts  on  da3\s 
when  courts  are  closed  or  judges  are  absent. 

The  rule  now  observed  in  this  office  is  that  founded  on  sec- 
tion 715,  Revised  Statutes,  and  the  provision  in  ever}'  sundry 
civil  appropriation  act  since  1895,  which  for  this  year  is  found 
in  31  Stat.,  1183. 

Section  715,  Revised  Statutes,  provides  for  the  appointment 
of  criers  and  bailiffs  by  the  courts,  to  be  allowed  the  sum  of 
$2  per  day  for  their  actual  attendance. 

In  the  appropriation  act  of  March  3,  1901,  it  is  provided: 

"  That  all  persons  employed  under  section  715  of  the  Revised 
Statutes  shall  be  deemed  to  be  in  actual  attendance  when  they 
attend  upon  the  order  of  the  courts. 

''That  no  such  person  shall  be  employed  during  vacation/' 

The  said  criers  did  not  attend  upon  any  such  order  as  is 
contemplated  by  the  statutes  last  cited,  as  frequently  con- 
strued bv  me. 
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It  seems  to  be  clear,  therefore,  that  under  the  law  and  the 
decisions  of  this  office,  and  for  the  reasons  above  indicated, 
the  criers  in  question  are  not  entitled  to  any  per  diems  for 
attendance  on  court  on  the  two  days  in  question,  and  the  dis- 
allowance by  the  Auditor  is  accordingly  sustained. 


REFUNDMENT  OF  A  FINE  EQUIVALENT  TO  DUTIES 
ON  CIGARS  BROUGHT  INTO  NEW  YORK  FROM 
PORTO  RICO. 

Under  authority  to  refund  duties  paid  under  protest  on  imported  mer- 
chandise, the  Secretary  of  the  Treasury  is  not  authorized  to  refund 
duties  i)aid  ^'ithout  protest,  or  fines  equivalent  to  duties,  imposed  on 
cigars  brought  into  New  York  from  Porto  Rico  between  April  10, 
1899,  and  May  1,  1900. 

(Comptroller  Tracewell  to  the  Secretary  of  ttie  Trea%ury^  FA- 
iniary  5,  1902,) 

I  am  in  receipt  of  your  communication  of  the  24th  ultimo, 
in  which  you  ask  an  expression  of  my  views  as  to  your  author- 
ity to  refund  moneys  paid  as  duties,  or  as  a  fine  equal  to  the 
duties,  no  protest  having  been  filed  against  the  assessment  of 
these  duties,  on  certain  merchandise  brought  into  New  York 
from  Porto  Rico  after  the  ratification  of  the  treat\^  of  peace 
with  Spain  and  before  the  taking  effect  of  the  act  of  April  12, 
19(K). 

I  assume,  for  the  purposes  of  this  opinion,  that  when  inquir- 
ing as  to  3^our  authority  to  refund  moneys  paid  as  a  fine  equal 
to  the  duty,  that  you  refer  to  ''cigars  imported,"  the  word 
'^imported"  here  being  used  in  the  sense  of  being  brought 
into  this  country  in  what  was  supposed  at  the  time  to  be  in 
violation  of  section  26  of  the  act  of  August  28,  1894  (28  Stat., 
552). 

Cigars  imported  in  violation  of  the  provisions  of  that  sec- 
tion are  subject  to  forfeiture.  The  forfeiture  may  be  waived 
or  remitted  by  you  under  the  provisions  of  section  5293,  Revised 
Statutes,  but  this  waiver  of  the  forfeiture  does  not  place  the 
<'igars  so  imported  in  violation  of  said  section,  supra,  in  the 
i-ategory  of  regularly  imported  goods,  subject  to  entry,  duty, 
reappraisement,  and  protest.  They  remain  outlawed,  so  to 
>peak. 
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There  is,  however,  no  authority  in  anyone  to  waive  the 
duty,  or  its  equivalent,  on  these  cigars,  imported  in  violation 
of  said  section,  and,  as  I  understand  3"our  practice  to  be  under 
the  law,  a  fine  equivalent  to  the  duty  which  they  should  have 
paid  if  regularly  imported  is  assessed  and  paid  before  they 
can  be  released.  It  is  such  sum  so  assessed  that  1  understand 
to  be  the  subject  of  your  second  inquiry,  viz,  your  authority 
to  remit  "a  fine  equal  to  the  dut}-/' 

If  I  am  correct  as  to  your  meaning,  there  is  no  substantial 
difference  in  the  nature  of  the  two  questions  submitted,  for 
each  in  fact  refers  to  duties  paid  without  protest  on  merchan- 
dise brought  into  this  countiy  from  Porto  Rico  after  the 
ratification  of  the  treaty  of  peace  with  Spain  and  before  the 
act  of  April  12,  1900. 

Under  the  decision  of  the  Supreme  Court  in  the  case  of 
De  Lima  v,  Bidwell^  it  is  held  that  after  the  ratification  of 
the  treaty  of  peace  between  the  United  States  and  Spain,  viz, 
on  April  11,  1899,  the  island  of  Porto  Rico  ceased  to  be  a 
"foreign  countrj^"  within  the  meaning  of  the  tariff  law; 
hence  there  could  not  be  an  importation  or  an  import  from 
Porto  Rico,  and  these  duties  as  an  import  tax,  while  exacted 
under  color  of  a  revenue  law,  were  illegally  exacted. 

Having  been  illegally  exacted  from  those  who  paid  them,  a 
most  liberal  construction  should  be  given  to  any  law  by 
which  they  can  be  refunded  to  such  persons  who  had  so  been 
wrongfully  required  to  pay  them.  But  such  liberality  should 
stop  short  of  again  violating  the  law  or  attempting  to  make 
a  law  to  fit  the  hardships  of  a  particular  case. 

These  duties,  so  wrongfully  collected,  have  no  doubt  long 
since  been  covered  into  the  Treasury  of  the  United  States. 
Having  thus  gone  into  the  Treasury  by  regular  covering  war- 
rants, it  is  beyond  your  power  to  take  them  out,  unle^  you 
have  been  specifically  authorized  by  Congress  so  to  do  or 
been  given  authority  to  refund  an  equivalent  amount. 

I  held  in  a  recent  case,  involving  the  right  of  an  importer 
to  a  refund,  who  had  paid  under  protest  duties  exacted  of  him 
under  claim  that  duties  could  be  exacted  on  goods  brought 
into  this  country  from  Porto  Rico  during  this  same  period  of 
time,  that  such  duties  so  wrongfully  exac^ted  could,  under  the 
provisions  of  section  3689,  Revised  Statutes,  be  refunded. 
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This  section  carries  an  indefinite  appropriation — 

"To  repay  to  importers  the  excess  of  deposits  for  unascer- 
tained duties,  or  duties  or  other  moneys  paid  under  protest." 

This  was  a  most  liberal  construction  of  this  statute,  but  jus- 
tified as  1  then  and  now  believe  by  the  facts  in  the  case.  Lib- 
eral because — 

.  1.  Those  persons  were  not,  strictly  speaking,  importers  any 
more  than  the  goods  they  brought  were  imports. 

2.  Because  it  is  a  question  of  extreme  doubt  as  to  whether 
this  section,  as  it  relates  to  refunds  of  duties  wrongfully 
exacted,  has  not  been  repealed  by  the  provisions  of  the  cus- 
toms administration  act  of  1890. 

This  section  of  the  statute  is  the  only  one  within  my  knowl- 
edge that  could  possibly  be  invoked  to  make  such  refund,  and 
it  does  not  pretend  to  extend  the  authority  of  the  Secretary 
to  refund  unless  duties  sought  to  be  refunded  were  paid  under 
protest.  It  will  bear  no  more  stretching  than  I  have  already 
given  it. 

I  am  satisfied  that  the  duties  inquired  about  by  3^ou,  while 
not  paid  under  formal  protest,  ai'e  involuntary  payments,  and 
would  prove  good  causes  of  action  against  the  United  States, 
but  this  is  not  a  sufficient  reason  why  you  are  authorized  to 
refund.  In  order  to  do  so  Congress  must  give  you  such  author- 
ity and  provide  a  fund  with  which  to  make  such  refund.  In 
my  judgment  it  has  done  neither,  and  you  are  not  authorized 
to  make  such  refund. 


TRAVEL  PAY  OF  A  SOLDIER  ON  TRANSFER  FROM 
THE  VOLUNTEER  ARMY  TO  THE  REGULAR 
ARMY. 

A  soldier  who  enlisted  in  the  Volunteer  Army  for  a  specific  term  of  service, 
and  who,  before  the  expiration  of  his  term  of  enlistment,  was  dis- 
charged for  immediate  reenlistment  in  the  Reerular  Army,  was  not 
severed  from  the  military  service  but  transferred  from  one  branch  to 
another,  and  he  is  not  entitled  to  travel  pay. 

(Decisionby  Ansistant  CojiiptroUer  MitcheU^  Februarys^  1902.) 

The  Auditor  for  the  War  Department  has  reported  for  ap- 
proval, disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

'*In  the  examination  and  consideration  of  the  accounts  of 
Kobert  S.  Smith,  additional  paymaster,  United  States  Army, 
24941— Vol.  8 33 
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the  question  arises  as  to  the  proper  construction  of  so  much 
of  the  act  of  March  2,  1901  (31  Stat.,  9o2)  as  provides  for 
traveling  allowances  to  officers  and  enlisted  men  on  discharge 
from  the  service.     The  statute  in  question  is  as  follows: 

*'*  Hereafter  when  an  officer  shall  be  discharged  from  the 
service,  except  by  way  of  punishment  for  an  offense,  he  shall 
receive  for  traveling  allowances  *  *  *  and  an  enlisted 
man  when  discharged  from  the  service,  except  by  way  of 
punishment  for  an  offense,  shall  receive  4  cent«  per  mile  from 
the  place  of  his  discharge  to  the  place  of  his  enlistment,  en- 
rollment, or  original  muster  into  tne  sen'ice.' 

""On  voucher  543,  paid  by  Paymaster  Smith,  May  8,  1901, 
Max  Arendt,  hospital  steward,  Thirtj^-first  United  States 
Volunteer  Infantry,  was  paid  travel  pay  from  San  Francisco, 
Cal.,  to  Savannah,  Ga.,  2,096  miles,  at  4  cents  per  mile — 
$116.24,  and  it  is  this  pavment  that  raises  the  question  as  to 
the  proper  construction  of  the  act  of  March  2,  1901,  Hupra. 

"From  the  linal  statements  on  which  the  payment  was 
made,  it  appears  that  the  soldier  was  enrolled  at  Savannah, 
Ga.,  Julv  18,  1899,  to  serve  until  June  30,  1901,  under 'the 
act  of  March  2,  1899  (30  Stat.,  980),  and  was  discharged  in 
the  Philippine  Islands,  Mav  6,  1901,  per  S.  O.,  104,  Head- 
quarters Division  of  the  Philippines,  April  22,1901.  Pai-a- 
graph  4,  S.  O.,  104,  filed  with  tne  voucher  in  question,  is  ai> 
follows: 

'* '  Pursuant  to  telegmphic  authority  from  the  War  Depart- 
ment, dated  April  15,  1901,  and  upon  recommendation  of  the 
chief  surgeon  of  the  division,  the  following-named  hospital 
stewards  of  the  volunteer  regiments  specified  will  be  dis- 
charged from  the  service  of  the  United  States  to  date  April 
14,  1901,  and  will  be  immediately  reenlisted  as  hospital  stew- 
ards. United  States  Army:  Max  Arendt  *  *  *  upon  be- 
ing thus  reenlisted  they  are  assigned  to  dut}'  at  their  present 
stations."' 

''It  thus  appears  that  the  soldier  was  not  discharged  the 
service  with  a  view  of  dispensing  with  his  services,  but  with 
a  view  to  retaining  him  in  the  Regular  Army,  rather  than  to 
retain  him  in  service  to  the  expiration  of  the  term  for  which 
he  enlisted  in  the  Volunteer  Armv. 

''In  a  decision  of  the  Court  of  Claims,  May  20, 1889  (24  C. 
Cls.  R.,  485),  construing  section  1290,  United  States  Revised 
Statutes,  in  its  application  to  the  case  of  an  enlisted  man  dis- 
charged to  accept  a  commission,  me  court  said: 

''*The  object  of  the  statute  is  to  return  a  soldier  when  he 
honorably  leaves  the  service  to  the  place  whence  he  wa*  taken 
at  the  time  of  his  enlistment,  or  in  lieu  thereof,  to  give  him 
money  sufficient  to  pay  the  expenses  of  his  return.  He  ni^ed 
not  return  unless  he  so  desires  *  *  *  but  he  must  l)e  out 
of  the  service  so  that  the  United  States  has  no  further  claim 
on  him,  and  he  has  a  right  to  go  where  he  pleases. 
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**  •  In  our  opinion  the  claimant's  case  does  not  come  within 
the  letter  or  the  spirit  of  the  law.  He  was  not  discharged 
from  the  service  as  required  bv  the  language  of  the  statute 
before  he  could  become  entitled  to  transportation  or  commu- 
tation; but  he  was  discharged  as  an  enlisted  man,  according 
to  the  very  words  of  his  discharge.  *  *  ♦  He  was  contin- 
uously in  service  and  was  never  for  a  moment  in  a  condition 
to  demand  transportation  in  kind  or  to  go  where  he  pleased.' 

'*In  principle  this  decision  may  be  applied  to  the  construc- 
tion of  theactof  March  2, 1901,  in  the  case  under  consideration. 

'•The  Supreme  Court  of  the  United  States,  in  a  decision  of 
June  6,  1896  (160,  U.  S.  R.,  654),  said,  in  considering  the 
traveling  allowances  provided  by  section  1290,  United  htates 
Revised  States: 

'* '  If  it  be  shown  that  the  soldier  can  not  possibly  intend  to 
incur  the  expenses  for  which  the  allowance  is  made,  or  for 
some  other  reason,  he  is  not  within  the  spirit  of  the  act,  he  is 
not  entitled  to  the  allowance.' 

•'  In  the  light  of  this  language  it  appears  that  if  the  discharge 
and  reenlistment  of  Arendt  had  been  at  a  time  when  section 
1290  was  in  force,  the  soldier  would  not  have  been  entitled  to 
the  travel  allowances  paid.  This  would  be  in  accordance 
with  the  practice  of  the  accounting  officers  irt  cases  arising 
during  the  civil  war,  where  volunteer  soldiers  discharged  by 
reenlistment  in  the  Regular  Army  for  three  years  or  five  years 
have  been  denied  traveling  allowances  on  such  discharge  and 
reenlistment  and  have  been  allowed  the  travel  allowances  on 
discharge  from  the  Regular  Anny  enlistment,  to  the  place 
of  enrollment  in  the  Volunteer  Army. 

'*  In  view  of  the  foregoing  facts  and  considerations,  I  am 
of  the  opinion  and  so  decide  that  a  soldier  enlisted  in  the 
Volunteer  Army  under  the  act  of  March  2,  1899,  to  serve 
until  June  30,  1901,  who,  before  June  30,  1901,  is  discharged 
to  reenlut  in  the  Regular  Army,  and  does  so  reenlist,  is  not 
by  such  discharge  and  reenlistment  *  discharged  from  the 
service'  within  the  meaning  of  the  act  of  March  2,  1901  (31 
Stat,  902),  and  that  he  is  not  on  such  a  discharge  and  reen- 
listment entitled  to  traveling  allowances  under  said  act." 

It  is  shown  by  the  records  of  the  War  Department  that  the 
soldier  described  above  wa^  discharged  the  service  to  enable 
bun  to  reenlist  in  the  Regular  Army. 

The  act  of  March  2,  1901,  supra^  contemplates  a  complete 
severance  from  the  military  service.  The  effect  of  the  sol- 
dier's release  from  service  in  the  Thirty -first  United  States 
Volunteers,  under  its  terms,  was  not  to  terminate  his  connec- 
tion with  the  military  service  absolutely,  but  merely  to  trans- 
fer him  from  one  branch  of  the  military  service  to  another. 
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Such  a  discharge  or  release  will  not  carry  travel  pay  under 
the  act  of  March  2,  1901,  mpra. 
The  decision  of  the  Auditor  is  approved. 


TRAVEL  TO  AND  FROM  OUR  ISLAND  POSSESSIONS. 

Travel  from  Hongkong,  China,  to  Cavite,  P.  I.,  is  not  travel  to  "  our  island 
possessions/'  within  the  meaning  of  the  provision  in  the  act  of  March 
3,  1899,  that  "  actual  expenses  only  shall  be  paid  to  officers  traveling 
to  and  from  our  island  possessions,"  and  an  officer  of  the  Navy  who 
in  June,  1900,  performed  such  travel  under  orders  on  a  Government 
vessel,  but  who  was  not  furnished  subsistence,  is,  under  general  orders 
of  the  War  Department  of  August  27,  1898,  entitled  to  mileage  at  the 
rate  of  4  cents  per  mile. 

{Decision  hy  Assistant    Comptroller  Mitchell^    Febrv^ry  tf, 

1902.) 

Richard  H.  Leigh,  lieutenant,  United  States  Navy,  appealed 
January  7,  1902,  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  dated  July  3,  1901. 

He  claimed  mileage  at  4  cents  per  mile  from  Hongkong, 
China,  to  Cavite,  P.  I. 

The  Auditor  disallowed  his  claim  as  follows: 

"'The  travel  for  which  mileage  is  claimed  was  performed  in 
the  U.  S.  S.  Zafiro^  a  vessel  belonging  to  the  Navy  of  the 
United  States.  Claimant  was  entitled  to  and  received  sea  pay 
while  en  route,  and  is  entitled  to  nothing  further  by  way  of 
mileage. 

''lie  act  of  March  3,  1899,  which  governed  travel  allow- 
ances at  the  time  the  journey  was  pertormed,  provided  that 
actual  expenses  only  shall  be  paid  to  officers  when  traveling  to 
and  from  our  island  possessions  in  the  Atlantic  and  Pacific 
oceans.'' 

Lieutenant  Leigh  traveled  from  Hongkong  to  Cavite  in 
obedience  to  the  following  order  from  Rear- Admiral  Remey* 
dated  May  18,  1900: 

'^  You  are  hereby  detached  from  duty  on  board  the  U.  S;  S. 
Oregfm^  will  take  passage  in  the  Zafiro^  and  upon  arrival  in 
Manila  will  report  to  me  for  further  orders." 

He  left  Hongkong  June  1,  1900,  and  reported  to  Rear- 
Admiral  Remey  at  Cavite  June  3, 1900,  having  been  f  ui*nished 
transportation  on  board  the  Zajiro  but  not  subsistence. 
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In  decision  dated  November  20,  1901  (8  Comp.  Dec,  320), 
1  held  that  an  oflScer's  right  to  reimbursement  of  cost  of  sub- 
sistence while  traveling  was  not  affected  by  the  fact  that  he 
traveled  on  a  Government  vessel  and  received  sea  pay  for  the 
time  occupied  by  the  journey.  The  same  principle  applies  to 
traveling  allowances  in  any  other  form,  such  as  mileage. 

The  law  governing  the  payment  of  mileage  to  naval  officers 
at  the  time  this  journey  was  perfonaied  was  the  Army  appro- 
priation act  of  March  3, 1899  (30  Stat,  1068),  which  provides: 

"  That  hereafter  the  maximum  sum  to  be  allowed  and  paid  to 
any  officer  of  the  Array  shall  be  seven  cents  per  mile :  *  *  * 
Provided  further^  That  actual  expenses  only  shall  be  paid  to 
officers  traveling  to  and  from  our  island  possessions  in  the 
Atlantic  and  Pacific  oceans." 

A  literal  construction  of  the  latter  proviso  would  limit  the 
payment  of  traveling  allowances  to  actual  expenses  for  anj' 
travel  beginning  or  terminating  in  our  island  possesssions, 
whether  the  other  terminus  were  in  the  United  States,  a  for- 
eign country,  or  another  of  our  island  possessions. 

I  think,  however,  that  the  limitation  was  intended  by  Con- 
gress and  should  be  construed  to  apply  only  to  travel  between 
the  United  States  and  the  islands,  leaving  the  general  mileage 
law  to  govern  all  other  travel.  This  view  is  in  accordance 
with  the  decision  of  this  office  of  April  26,  1901,  in  which  it 
was  held  that  mileage  should  be  allowed  for  travel  from  one 
is«land  of  the  Philippine  archipelago  to  another.  By  decision 
of  August  22,  1900  (7  Comp.  Dec,  118),  mileage  was  allowed 
from  Manila,  P.  I.,  to  Nagasaki,  Japan,  though  the  proviso 
was  not  specifically  considered  in  the  decision,  the  question 
then  under  consideration  being  the  rate  at  which  mileage 
should  be  computed. 

As  the  statute  fixes  a  maximum  rate,  it  necessarily  implies 
the  power  of  the  proper  executive  officers  to  fix  a  less  rate 
under  certain  conditions.  (6  Comp.  Dec,  491.)  The  Secre- 
tary of  War  in  the  exercise  of  his  power  to  fix  a  less  rate 
than  7  cents  per  mile,  bj'  General  Orders,  No.  129,  Adjutant- 
General's  Office,  of  August  27,  1898,  provided  that^- 

'' Officers  traveling  on  duty,  under  orders,  without  troops, 
on  Government  transports,  where  subsistence  is  not  furnished, 
will  be  paid  mileajge  at  the  rate  of  4  cents  per  mile." 
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The  claimant  while  traveling  under  orders  as  a  passenger 
on  board  the  U.  S.  S.  Zcifiro  was  in  the  situation  of  an  army 
officer  traveling  on  a  Government  transport,  and  as  subsist- 
ence was  not  furnished  him  he  is  entitled  to  mileage  at  the 
rate  of  4  cents  per  mile  in  accordance  with  said  geneml  order 
and  the  act  of  March  3,  1899. 


ITEMS  SUSPENDED  BY  AN  AUDITOR. 

The  suspension  by  an  Auditor  for  explanation  or  further  evidence  of  an 
item  in  an  account  pending  before  him  is  not  a  settlement  thereof  and 
a  revision  of  such  item  ^s  not  authorized. 

The  Comptroller  of  the  Treasury  is  not  authorized  to  render  an  a^lvanoe 
decision  upon  the  application  of  the  head  of  the  Department  upon  any 
question  pertaining  to  an  item  which  is  pending  before  an  Auditor  for 
settlement. 

( Comptrollei'  Tracewdl  to  tJie  Secretary  of  the  Treasury^  Feb- 
nmry  10,  1902,) 

In  your  communication  of  the  5th  instant  you  call  my  atten- 
tion to  the  fact  that  in  the  examination  of  the  accounts  of 
Mr.  Thomas  J.  Hobbs,  disbursing  clerk  of  this  Department, 
for  heating  apparatus  for  public  buildings,  1902,  the  Auditor 
for  the  Treasury  Department  suspended  for  explanation  cer- 
tain items  of  expenditure  charged  therein,  and  you  request  my 
decision  of  the  questions  i*aised  by  the  Auditor  in  respect  to 
the  applicability  of  the  appropriation  specified  to  the  expendi- 
ture made  therefrom. 

Should  I  render  a  decision  upon  the  question  which  you 
present,  under  the  circumstances  at  present  existing,  I  doubt 
if  it  would  have  any  legal  force,  and  1  also  doubt  if  I  have 
any  authority  to  render  a  decision  upon  a  question  so  arising. 

Your  request  can  not  be  regarded  as  an  application  for 
revision  of  the  account  of  Mr.  Hobbs,  for  the  reason  that  his 
account  has  not  been  settled  by  the  Auditor.  But  even  if  it 
had  been  settled  as  to  other  items  the  authority  which  the 
Comptroller  of  the  Treasury  would  then  have  to  revise  his 
account  would  not  include  items  which  had  been  suspended. 
The  suspension  of  an  item  by  an  Auditor  for  explanation  or 
further  evidence  is  not  a  settlement  thereof  and  does  not 
authorize  a  revision  of  such  item. 
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Section  8  of  the  act  of  July  31,  1894  (28  Stat.,  207-208), 
which  reorganized  the  accounting  offices,  provides  that  the 
balances  certified  by  the  Auditors  upon  the  settletnent  of 
accounts  shall  be  final  and  conclusive  upon  the  executive 
branch  of  the  Government,  earcept  that  any  person  whose 
account  had  been  settled^  or  the  head  of  the  Department  or 
other  establishment  to  which  the  account  pertains,  may,  within 
a  year,  obtain  a  revision  thereof  by  the  Comptroller  of  the 
Treasury.  This  provision  pertains  exclusively  to  accounts 
which  have  been  settled  by  an  Auditor.  The  same  section 
prohibits  the  revision  of  a  settlement  by  an  Auditor  as  to  any 
item  upon  which  payment  has  been  accepted  and  adds: 

*'But  nothing  in  this  act  shall  prevent  an  Auditor  from 
saspending  items  in  an  account  in  order  to  obtain  further 
evidence  or  explanations  necessary  to  their  settlement.  When 
suspended  items  are  finally  settled  a  revision  may  be  had  as  in 
the  case  of  the  original  settlement." 

I  am  clearly  of  opinion  that  this  legislation  does  not  author- 
ize the  Comptroller  of  the  Treasury  to  revise  the  action  of  an 
Auditor  in  suspending  an  item  in  an  account.  It  is  not  until 
the  item  has  been  "finally  settled"  by  the  Auditor  that 
revision  of  his  action  can  be  obtained. 

I  am  also  clearly  of  opinion  that  I  am  not  authorized  to 
render  an  advance  decision  upon  any  question  of  law  or  fact 
arising  in  an  account  which  is  pending  before  an  Auditor  for 
settlement,  except  upon  decisions  of  the  Auditor  making  an 
original  construction  or  modifying  an  existing  construction 
of  a  statute,  which  are  reported  to  me  for  approval,  disap- 
proval, or  modification,  in  pursuance  of  a  provision  in  the 
same  section  of  the  act  of  Jul}'^  31,  1894.  (5  Com.  Dec,  49.) 
This  conclusion  is  especially  applicable  to  items  which  have 
l)een  suspended  by  an  Auditor  for  explanation.  There  would 
l)e  a  manifest  impropriety,  it  seems  to  me,  in  my  assuming 
jurisdiction  of  a  question  so  pending.  Where  an  account  is 
rendered  to  an  Auditor  it  becomes  his  duty  to  examine  all 
<jue.stions  of  fact  and  law  arising  therein.  If  in  doubt  as  to 
the  legality  of  an  expenditure  charged  therein  the  stiitue 
authorizes  him  to  suspend  action  upon  such  item,  either  for 
explanation  or  for  further  evidence.  In  such  case  I  do  not 
think  the  statute  contemplates  that  resort  ma}'  be  had  to  the 
Comptroller  for  action   by  which   further  investigation  by 
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the  Auditor  would  be  precluded.  And  in  the  absence  of  ex- 
press and  clear  statutory  provision  for  such  purpose,  I  do 
not  feel  warranted  in  renderinjf  a  decision  upon  a  question 
so  pending. 

It  is  true  there  is  a  further  provision  in  this  act  which 
authorizes  the  heads  of  departments  to  apply  for  and  requires 
the  Comptroller  to  render  his  decision  "upon  any  question 
involving  a  payment  to  be  made  *  *  *  under  them.'' 
But  manifestly  this  provision  contemplates  and  has  reference 
only  to  questions  in  connection  with  which  the  head  of 
Department  contemplates  taking  some  action,  and  it  can  have 
no  application  to  questions  in  connection  with  which  he  has 
no  power  of  action.  This  question  was  presented  in  a  differ- 
ent form  in  4  Comp.  Dec. ,  332,  and  was  therein  discussed  at 
considerable  length.  Quoting  from  the  syllabus,  it  was  held 
therein  that — 

"The  head  of  the  proper  department  ma\"  apply  for  the 
decision  of  the  Comptroller  upon  any  question  involved  in  a 
payment  which  a  disbursing  officer  is  authorized  to  make  or 
m  the  payment  of  any  liability  which  may  arise  in  consequence 
of  any  contemplated  action  by  him,  but  not  upon  questions 
in  connection  with  liabilities  arising  by  operation  of  law 
alone." 

That  decision  referred  to  an  expenditui'e  which  had  been 
actually  incurred,  but  for  w^hich  an  account  had  not  been  ren- 
dered to  the  Auditor.  It  was  held  that  the  law  required  that 
the  account  should  be  transmitted  to  the  Auditor  for  settle- 
ment, and  that  a  decision  by  the  Comptroller  in  such  case 
could  not  be  of  any  aid  to  the  head  of  the  department  or 
serve  any  useful  purpose.  In  the  case  now  presented  the 
expenditures  have  not  only  been  incurred  but  they  have  been 
paid  and  the  account  therefor  has  been  sent  to  the  Auditor, 
and  preliminary  action  thereon  has  been  taken  b}-  him.  I  do 
not  think  the  provision,  supra^  contemplates  the  interposition 
of  the  Comptroller  at  this  stage,  which  could  only  I'esult  in 
embarrassment,  without  the  accomplishment  of  any  useful 
result. 

This  is  especially  true  in  respect  to  the  question  presented 
by  you,  which  involves  an  original  construction  of  a  statute. 
The  act  under  consideration  requires  that  all  decisions  of 
Auditors  making  an  original  or  modifying  an  existing  con- 
struction of  a  statute  shall  be  reported  to  the  Comptroller  of 
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the  Treasury  for  his  approval,  disapproval,  or  modification. 
No  doubt  this  will  be  done  in  the  present  case. 

I  have  therefore  to  advise  you  that  I  am  not  authorized  to 
render  a  decision  upon  the  question  presented  by  you  in  this 


APPOINTMENTS    MADE    TO  TAKE   EFFECT   AT   A 
PRIOR  DATE. 

An  appointment  made  to  take  effect  at  a  prior  date  is  inoperative  prior 
to  the  date  on  which  it  was  actually  made  and  accepted. 

(Comptroller  Tracewell  to  George  W.  Evan^^  dishurmig  clerk ^ 
l7iter!(yr  Department^  Febrxvary  12^  1902.) 

I  have  received  your  letter  of  the  8th  instant  asking  whether 
you  are  authorized  to  pay  a  claim  of  William  H.  Lucie  for 
salary  as  a  clerk  of  class  3  in  the  Interior  Department  for  the 
month  of  January,  1902. 

On  January  31,  1902,  Mr.  Lucie  received  from  the  Secre- 
tary of  the  Interior  an  appointment  reading  as  follows: 

'"  William  H.  Lucie,  of  Massachusetts,  is  hereby  appointed 
to  a  clerkship  of  class  three  in  the  office  of  the  Secretary  of 
the  Interior  to  take  effect  January  1^  1902^  by  promotion  from 
class  two,  to  fill  an  original  vacancy." 

You  state  that  several  other  appointments  of  a  similar  char- 
acter were  made  following  in  line  of  succession  to  fill  original 
vacancies  caused  by  the  promotion  of  Mr.  Lucie,  all  of  which 
are  made  to  take  effect  from  January  1,  1902,  and  you  ask 
whether  these  clerks  so  promoted  are  entitled  to  pay  from 
that  date. 

It  makes  no  difference  in  considering  this  question  whether 
these  appointments  were  original  appointments  or  promotions. 
A  transfer,  promotion,  or  reduction  from  one  grade  to  another 
is  an  appointment  to  that  grade,  and  a  clerk  in  an  executive 
department  so  transferred,  promoted,  or  reduced  is  required 
to  take  the  oath  of  oflice  prescribed  in  section  1757  of  the 
Revised  Statutes.  (12  Op.  At.  Gen.,  521;  1  Comp.  Dec,  4; 
4  id.,  496.)  The  question  therefore  is  whether  the  Secre- 
tary of  the  Interior  had  any  authority  to  make  an  appoint- 
ment to  take  effect  at  a  prior  date.  To  state  this  question 
is  to  answer  it  in  the  negative.     An  appointment  to  office 
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is  an  act  done,  a  direct  exercise  of  power  in  some  particu- 
lar direction,  not  necessariW  evidenced  in  writing,  but  none 
the  less  completed  at  some  particular  point  of  time,  and 
until  the  act  is  done  it  remains  undone.  Something  more 
than  the  act  of  appointment,  also,  is  necessary  to  invest^  the 
person  appointed  with  the  office  and  to  give  him  the  right 
to  compensation.  It  must  be  accepted,  and  it  is  not  under- 
stood how  an  appointment  can  be  accepted,  either  formally  or 
impliedh%  before  it  has  been  made.  It  seems  evident  in  this 
case  that  there  was  neither  appointment  by  the  Secretary  nor 
acceptance  by  Mr.  Lucie  prior  to  January  31,  1902,  on  which 
date  the  appointment  was  made  and  the  oath  of  office  was 
taken,  which  latter  may  be  taken  as  an  acceptance  of  the  office. 
It  is  equally  evident  that  none  of  the  other  appointments  could 
take  effect  until  Mr.  Lucie,  by  legally  becoming  a  clerk  of 
class  3  on  January  31,  made  a  vacancy  in  the  line  of  promotion. 
You  are  therefore  advised  that  the  clerks  referred  to  can 
not  be  paid  the  salaries  of  the  offices  to  which  they  were 
appointed  on  January  31,  1902,  for  any  period  prior  to  that 
date. 

EMPLOYMENT  FROM  TIME  TO  TIME. 

The  provision  in  the  appropriation  for  heating  apparatus  for  public  buildings 
that  a  specified  sum  thereof  may  be  expended  "for  personal  services 
of  mechanics  employed  from  time  to  time  for  casual  repairs  only" 
authorizes  the  employment  of  mechanics  only  on  occasions  when  they 
are  needed  to  make  casual  repairs,  but  does  not  authorize  the  employ- 
ment continually. 

( Comptrolhr  TraeeiceU  to  the  Secretary  of  the  Treasury^ 
February  15, 1902.) 

In  your  communication  of  the  10th  instant  you  present  a 
question  for  my  decision  as  follows: 

"Referring  to  Department  letter  addressed  to  you  under 
date  of  the  5th  instant,  asking  your  decision  as  to  which  of 
the  appropriations,  viz,  *  Heatmg  apparatus  for  public  build- 
ings, 1902,'  or  'Pay  of  assistant  custodians  and  janitors,  1902,' 
should  be  charged  with  the  expense  of  employing  mechanics, 
etc.,  for  making  casual  repairs  to  heating  apparatus  in  public 
buildings  under  the  control  of  this  Department,  I  have  the 
honor  further  to  state  that  mechanics  are  at  present  employed 
in  various  public  buildings  under  the  control  of  this  Depart- 
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ment  in  making  repairs  to  heating  apparatus,  and  their 
services  will  probably  be  necessary  for  some  time  to  come, 
and  if  not  considered  b3^  you  to  be  an  improper  application  of 
the  appropriation,  it  is  the  purpose  of  the  Department  to  pay 
them  for  such  services  from  the  appropriation  for  'Heating 
apparatus  for  public  buildings,  1902.'  For  this  reason  it  is 
desired  that  you  favor  this  Department  with  the  decision 
requested  in  Department  letter  ahove  referred  to." 

The  question  presented  by  you  for  my  decision  in  j'our 
communication  of  the  5th  instant,  to  which  you  refer,  had 
reference  to  an  item  in  an  account  of  Mr.  Thomas  J.  Hobbs, 
disbursing  clerk,  which  had  been  suspended  by  the  Auditor 
for  explanation.  To  this  communication  1  replied  on  the  10th 
instant.  In  my  reply  I  informed  you  that  the  Comptroller 
of  the  Treasury  is  not  authorized  to  render  an  advance 
decision  upon  the  application  of  the  head  of  the  Department 
upon  any  question  pertaining  to  an  item  which  is  pending 
before  an  Auditor  for  settlement.  The  question  which  you 
now  present,  although  similar  in  its  nature,  does  not  arise  in 
connection  with  the  account  pending  before  the  Auditor  for 
settlement,  but  pertains  to  e^cpenditures  in  contemplation  by 
you  in  making  future  repairs  to  heating  apjmratus  for  public 
buildings.  Upon  this  question  I  am  clearly  authorized  to 
render  a  decision. 

The  appropriation  for  heating  apparatus  for  public  build- 
ings, 11)02,  is  in  the  following  terms: 

'"Heating  apparatus  for  public  buildings:  For  heating, 
hoisting,  and  ventilating  apparatus,  and  repairs  to  the  same, 
for  all  public  buildings,  including  quarantine  stations,  and 
exclusive  of  marine  hospitals,  under  control  of  the  Treasurv 
Department,  exclusive  of  personal  services,  except  for  work 
•done  by  contract,  one  hundred  and  fifty  thousand  dollai*s;  but 
of  this  amount  not  exceeding  fifteen  thousand  dollars  mav  be 
expended  for  personal  services  of  mechanics  employed  from 
time  to  time  for  casual  repairs  only." 

The  appropriation  for  pay  of  assistant  custodians  and  jani- 
tors, 19U2,  is  in  the  following  terms: 

"Pa}'  of  assistant  custodians  and  janitors:  For  pay  of  assist- 
ant custodians  and  janitors,  including  all  personal  services  in 
connection  with  the  care  or  all  public  buildings  under  control 
of  the  Treasury  Department  outside  of  the  District  of  Colum- 
bia, one  million  and  eighty -six  thousand  two  hundred  dollars; 
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and  the  Secretary  of  the  Treasury  shall  so  apportion  this  sum 
as  to  prevent  a  deficiency  therein,  and  herearter  no  other  fund 
appropriated  shall  be  used  for  this  service." 

It  is  to  be  observed  that  the  latter  appropriation  provides 
for  "all  pei'sonal  services  in  connection  with  the  c«re  of  all 
public  buildings,"  etc.  This  language  prohibits  by  necessary 
implication  the  use  of  any  other  appropriation  for  pei-sonal 
services  in  connection  with  the  careot  such  buildings.  But  it 
is  also  to  be  observed  that  the  fonner  appropriation  makes 
specific  provision  for ' '  personal  services  of  mechanics  emploj'ed 
from  time  to  time  for  casual  repairs^''  to  the  heating,  hoist- 
ing, and  ventilatingapparatusof  such  buildings.  Elachof  these 
objects  is  clearly  distinct  from  the  other,  and  I  see  no  reason 
for  doubt  in  their  application. 

I  am  clearly  of  opinion,  therefore,  that  the  appropriation 
for  heating  apparatus  for  public  buildings  is  exclusively  appli- 
cable to  the  expense  of  employing  mechanics  for  making  casual 
repaii*s  to  heating  apparatus  in  the  public  buildings  indi- 
cated. Such  employment  is  within  the  express  terms  of  the 
appropriation. 

It  is  to  be  further  observed,  however,  that  the  provision 
for  such  employment  contains  the  words  "  from  time  to  time." 
It  authorizes  the  employment  of  mechanics  "from  time  to 
time"  for  making  such  casual  repairs.  The  use  of  these  words 
implies  that  the  provision  does  not  contemplate  the  peraianent 
employment  of  mechanics  to  make  such  repairs.  On  the  con- 
trary, when  given  their  appropriate  meaning,  I  think  they 
only  authorize  the  emplo3'ment  of  mechanics  on  occasions  when 
they  are  needed  to  make  casual  repairs,  the  word  "casual" 
being  used  in  the  sense  of  happening  at  irregular  intervals. 

You  also  present  another  question,  a.s  follows: 

"  In  connection  with  said  appropriation  I  have  the  honor 
to  request  j'our  further  decision  whether  a  contract  can  legally 
be  entered  into  between  the  United  States  and  an  employee  of 
this  Department  technicallv  designated  as  a  watchman-fireman, 
who  is  compensated  for  his  services  as  such  from  the  appro- 
priation 'Pay  of  assistant  custodians  and  janitors,  1902,' 
wherebv  sucfc  emploj^ee,  in  consideration  of  a  further  lump 
sum  to  be  paid  him,  shall  render  all  sen'ices  necessary  to  keep 
in  repair  tne  heating,  hoisting,  and  ventilating  apparatus  in 
the  public  building  in  which  lie  is  employed.  It  should  be 
stated  for  your  information  that  the  extent  of  the  repairs  to 
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be  made  is  uncertain,  and  can  only  be  arrived  at  approximately 
upon  the  basis  of  taking  an  avemge  of  what  has  been  required 
in  the  way  of  repairs  during  previous  years.  This  Depart- 
ment is  about  to  make  such  a  contract  and  to  make  payment 
tlierefor  from  the  appropriation  for  •■  Heating  apparatus  for 
public  buildings,  1902,'  unless  you  are  of  opinion  that  such 
payment  can  not  legally  or  properly  be  made." 

From  what  I  have  said  in  the  consideration  of  your  first 
question  there  appears  to  be  no  doubt  in  respect  to  the  appli- 
cation of  the  appropriation  for  heating  apparatus  to  the 
general  purpose  indicated;  but  the  continuous  chai*acter  of 
the  proposed  employment  appears  to  be  in  contravention  of 
the  express  provision  for  such  employment,  which,  as  indi- 
cated supra^  restricts  such  employment  to  occasions  when 
mechanics  are  needed  to  make  such  repairs.  The  evident 
purpose  of  this  restriction  is  to  prohibit  the  continuous  em- 
ployment and  payment  of  mechanics  for  whose  services  there 
is  only  occasional  need.  It  may  be  that  there  are  instances 
in  which  there  would  be  need  of  such  services  during  every 
day  of  the  year,  but  this  legislation  was  undoubtedly  enacted 
to  provide  against  such  employment  and  payment  where  such 
ne^  did  not  exist,  and  deeming  the  prohibition  in  instances 
in  which  such  need  did  not  exist  of  greater  importance  than 
any  inconvenience  which  would  be  occasioned  by  frequent 
renewal  of  employments  in  those  instances  in  which  the  need 
was  recurring  daily,  the  prohibition  was  made  general. 

I  am  of  opinion,  thei^efore,  that  under  the  terms  of  this 
appropriation  you  are  not  authorized  to  employ  mechanics 
continually,  or  to  enter  into  a  contract  for  continuous  em- 
ployment and  payment  for  seiTices  to  be  rendered  in  making 
such  casual  repairs. 

In  oixler  that  there  may  be  no  misunderstanding  of  the 
general  language  as  above  used,  I  will  add  that  I  mean  thereby 
that  under  this  provision  an  employment  can  not  legally  be 
made  nor  a  person  paid  for  a  period  longer  than  he  is  engaged 
in  making  casual  repairs.  In  other  words,  he  can  not  be  em- 
ployed or  paid  for  such  repairs  except  for  the  period  he  is 
actually  engaged  upon  such  repairs.  Within  these  limitations 
the  Secretary  is  clothed  with  authority,  but  no  further. 
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CLAIMS  ARISING  UPON  IMPLIED  CONTRACTS. 

Where  a  contract  was  void  because  not  executed  in  accordance  with  the 
requirements  of  section  3744,  Revised  Statutes,  but  services  had  been 
rendered  thereunder  and  accepted  by  the  Government,  the  accounting 
oflScers  are  authorized  to  settle  a  claim  therefor  upon  an  implied  con- 
tract for  their  fair  value;  and  in  the  absence  of  other  evidence  the 
terms  agreed  upon  by  the  parties  may  be  adopted  as  a  fair  measure  of 
such  value. 

{Decision  by  Assistant  Comptroller  MitclieU  Ftlri^uai^  i5, 1902.) 

The  Auditor  for  the  Interior  Depaitment,  having  before 
him  for  examination  and  settlement  a  claim  of  James  W. 
Sanford  for  delivering  86,160  pounds  of  lumber  from  Evarts, 
S.  Dak.,  to  Standing  Rock  Agency  landing,  S.  Dak.,  has  made 
a  decision  holding  that  for  reasons  given  therein  the  claim 
should  be  disallowed,  which  decision  he  has  reported  to  this 
office  for  approval,  disapproval,  or  modification. 

The  facts  of  the  case  are  as  follows: 

On  May  8, 1901,  the  Acting  Commissioner  of  Indian  Affairs 
wrote  to  the  claimant  asking  to  be  advised  of  the  rate  he  would 
make  on  lumber  in  carload  lots,  including  shingles,  sash,  doors, 
etc.,  from  Eureka,  or  the  nearest  railwa}'  station,  to  the  Stand- 
ing Rock  landing.  On  May  21, 1901,  the  claimant  telegraphed 
to  the  Acting  Commissioner  as  follows: 

"Deliver  from  Evarts  to  Standing  Rock  landing  35  cents 
per  cwt." 

On  July  9,  1901,  the  Commissioner  of  Indian  Affairs  wrote 
to  claimant  as  follows: 

''An  order  has  been  placed  through  the  Chicago  warehouse 
for  about  3  carloads  of  lumber  to  be  shipped  to  Standing  Rock 
Agency,  S.  Dak. ,  and  instructions  have  been  issued  to  consign 
this  through  to  the  agenc}'  on  two  sets  of  bills  of  lading,  one 

Eayable  to  the  Chicago,  Milwaukee  and  St.  Paul,  covering^ 
aul  from  Chicago  to  Evarts,  and  the  other  paj^able  to  3'ou, 
covering  haul  from  Evarts  to  agency  landing.  Please  arrange 
to  take  care  of  this  lumber  on  its  arrival  at  Evarts." 

On  August  31,  1901,  he  wrote  to  claimant: 

''  You  are  informed  that  about  3  carloads  of  lumber  are  now 
at  Evarts  awaiting  transportation  to  Standing  Rock  Agency 
landing.  As  per  your  informal  agreement,  you  will  please 
arrange  to  take  care  of  this  luml)er  at  an  early  date,  and  will 
notifv  the  Indian  aofent  when  it  is  forwarded." 
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LTpon  the  deliveiT  of  the  lumber  the  claimant  presented  a* 
claim  to  the  Indian  Office  at  the  rate  of  40  cents  per  hundred- 
weight, which  was  approved  b}^  the  Commissioner  of  Indian 
Affairs  at  a  i-ate  of  35  cents  per  hundred,  as  per  agreement  in 
telegmm  of  May  21,  1901. 

On  the  foregoing  statement  of  facts  the  Auditor  decided  as 
follows: 

"I  am  of  the  opinion  that  the  claimant,  having  performed 
this  service  under  a  parol  agreement  or  contract,  ixiry  be 
entitled  to  recover  the  fair  value  of  his  services  as  upon  an 
implied  contract  for  a  quantum  laeruit.  The  Comptroller 
having  held,  however,  tnat  questions  of  this  kind  must  be 
dealt  with  bv  the  courts  and  not  by  the  accounting  officers, 
I  am  conapelled,  under  the  construction  of  the  law  governing 
the  transportation  of  Indian  goods  and  supplies,  Herein  set 
forth,  to  hold  that  I  can  not  allow  $344.60,  as  claimed  by  San- 
ford,  nor  the  sum  of  $301.53,  as  approved  by  the  Commis- 
sioner of  Indian  Affairs,  nor  any  otner  sum  on  this  claim.  I 
decide,  therefore,  that  the  claim  should  be  disallowed." 

It  is  not  necessar}'  to  review  the  laws  governing  the  trans- 
portation of  Indian  goods  and  supplies  which  are  referred  to 
by  the  Auditor,  since  the  only  question  involved  in  this  case 
appears  to  be  whether,  in  view  of  the  provisions  of  section 
3744  of  the  Revised  Statutes,  and  of  the  proper  interpretation 
of  a  prior  ruling  of  this  office,  on  which  the  Auditor  bases  his 
decision,  any  payment  may  be  made  to  the  claimant  for  the 
services  in  question,  although  it  is  not  in  dispute  that  they 
have  been  rendered  after  agreement  with  the  Indian  Office, 
and  that  payment  therefor  has  been  approved  b}'  the  Com- 
niLssioner  of  Indian  Affairs. 

Section  3744  provides: 

•'It  shall  be  the  dutv  of  the  Secretary'  of  War,  of  the  Secre- 
tary of  the  Navy,  and  of  the  Secretary  of  the  Interior  to 
cause  and  require  everj'  contract  made  by  them  severally  on 
behalf  of  the  Government,  or  b}^  their  officers  under  them 
appointed  to  make  such  contracts,  to  be  reduced  to  writing, 
ana  signed  by  the  conti'acting  parties  with  their  names  at  the 
end  thereof.' 

In  5  Comp.  Dec,  588,  it  was  said: 

"It  is  well  settled  that  the  provision  of  section  3744,  which 
reauires  that  all  the  contracts  therein  referred  to  '  shall  be 
reduced  tp  writing  and  signed  by  the  contracting  parties  with 
their  nam^s  at  the  end  tnereof,'  is  mandatory,  and  that  con- 
tracts which  do  not  comply  with  this  requirement  arc  void 
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{Henderson  v.  TJidted  States^  4  Ct.  CI.,  75;  Clark  v.  United 
States^  95  U.  S.,  539),  and  that  the  provisions  apply  as  well 
to  contracts  made  in  emergencies  {Cohh  et  ah  v.  United  State^^ 
18  Ct.  CI.,  514).  It  has  .also  been  held  that  where  a  parol 
contract  has  been  wholly  or  partly  executed  on  one  side  the 
party  performing  will  be  entitled  to  recover  the  fair  value  of 
nis  property  or  services  as  upon  an  implied  contract  for  a  quan- 
tum mervit,  {Clark  w  United  Statea^supra.^  With  questions 
of  this  kind  the  couils,  and  not  the  accounting  officers,  must 
deal." 

The  facts  show  that  claimant  and  the  Commissioner  of  Indian 
Affairs  entered  into  a  contract,  valid  at  common  law,  but  which 
is  void  because  it  was  not  made  in  conformity  with  the  require- 
ments of  section  3744,  Revised  Statutes,  b}-  the  terms  of  which 
claimant,  not  a  common  carrier,  agreed  to  transport  and  de- 
liver lumber  in  carload  lots,  including  shingles,  sash,  doors, 
etc.,  from  Evarts,  S.  Dak.,  to  the  Standing  Rock  Agency  land- 
ing, S.  Dak.,  at  35  cents  per  100  pounds,  and  that  in  pursu- 
ance of  said  agreement  claimant  has  transported  and  delivered 
of  .said  lumber,  etc.,  according  to  said  agreement,  86,150 
pounds,  which,  at  35  cents  per  100  pounds,  makes  the  amount 
due  the  claimant  $301.53,  for  which  sum  the  Commissioner  of 
Indian  Affairs  has  approved  payment,  to  be  made  from  the 
appropriation  for  '^Transportation  of  Indian  supplies,  1902." 

The  claimant  has  presented  a  claim  for  said  services  at  the 
rate  of  40  cents  per  100  pounds,  which  would  make  the  amount 
due  $344.60. 

While  the  contract  made  by  the  parties,  not  having  been 
made  in  conformity  with  the  requirements  of  the  statute,  is 
void,  yet  it  having  been  executed  on  the  part  of  the  claimant 
and  the  Government  having  received  and  accepted  his  sen'- 
ices  thereunder,  he  is  entitled  to  receive  the  fair  value  of  his 
sei-vices  as  upon  an  implied  contract,  and  such  value,  in  the 
absence  of  any  other  evidence  on  the  subject,  may  be  fairly 
assumed  to  be  what  was  stipulated  for  in  the  agreement  made 
by  the  parties.  It  is  not  shown  otherwise,  and  I  assume  it  as 
a  fact  that  neither  part}'-  has  adduced  evidence  of  the  value  of 
the  service  other  than  the  price  stipulated  by  them  in  the  agree- 
ment as  alread}^  shown,  and  this  being  time,  I  think  the  Audi- 
tor has  jurisdiction  to  settle  the  claim. 

This  is  not  a  claim  for  unliquidated  damages  arising  from  a 
breach  of  contract,  but  is  a  case  in  which  the  accounting  offi- 
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cers  have  jurisdiction  of    the  subject-matter,  and  does  not 
involve  any  controverted  question  of  fact. 

The  Auditor  relies  for  his  decision  upon  a  dictum  which  he 
quotes  from  5  Comp.  Dec,  588,  instead  of  what  was  really 
decided  in  that  case.  The  dictum  quoted  by  the  Auditor 
standing  alone  ?i5  too  broad,  and  the  very  decision  from  which 
he  quotes  is  in  support  of  the  views  herein  expressed.  In 
that  decision,  quoting  from  the  case  of  Dennis  v.  United  Statei< 
(20  Ct.  CI.,  119),  it  was  said: 

"But  they  (claims  for  money)  arise  necessarily,  and,  of  course, 
from  otherwise  fulfilled  ana  executed  agreements,  and  their 
settlement  rarely  requires  anything  more  than  the  ordinary 

E recesses  of  accounting,  the  prices  being  readily  determined 
y  the  vouchers  and  reports  of  the  public  officers  incurring 
the  expenses,  or  by  other  means  within  the  reach  of  the  ac- 
counting officers,  who  very  properly  take  jurisdiction  and 
pass  upon  such  claims." 

See  also  5  Comp.  Dec,  825;  6  id.,  553,  883,  951;  7  id.,  345, 
366,517;  Sid.,  116. 
The  decision  of  the  Auditor  is  not  approved. 


APPLICABILITY  OF  APPROPRIATIONS  TO  THE 
HAWAIIAN  ISLANDS. 

Under  the  provision  in  section  5  of  the  act  of  April  30,  1900,  that  '*the 
Constitution,  and,  except  as  herein  otherwise  provided,  all  the  laws  of 
the  United  States  which  are  not  locally  inapplicable,  shall  have  the 
same  force  and  effect"  in  the  Territory  of  Hawaii  as  elsewhere  in  the 

•  United  States,  the  item  "for  gauging  the  streams  and  determining 
the  water  supply  of  the  United  States,"  contained  in  the  appropriation 
for  the  general  expenses  of  the  Geological  Survey,  is  applicable  to  the 
object  specified  therein  in  the  Territory  of  Hawaii. 

(Comptrollei*  Traceicell  to  the  Chief  Dtshn^ahig  Clerk  of  the 
Geological  Sunjey,  February  17,1902,) 

1  have  received  your  letter  of  the  7th  iiLstant  as  follows: 

"In  accordance  with  the  act  approved  July  31,  1894  (28 
Statj  chap.  174),  permitting  disbursing  officers  to  apply  for  a 
decision  upon  any  question  involving  payment,  etc.,  1  respect- 
fully request  a  decision  on  the  following  account: 

'"This  is  a  voucher  payable  to  Arthur  I).  Gehr,  Honolulu, 
H.  L,  for  18  records  relative  to  stream  gauging  and  water 
24941— Vol.  8 34 
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supply  of  the  island  of  Hawaii,  H.  I.,  at  10  cents  each,  $1.80, 
to  be  paid  out  of  the  current  appropriation  for  the  fiscal  year 
ending  June^30,  1902,  'for  gauging  the  streams  and  deter- 
mining the  water  supply  of  the  United  States,'  being  one  of 
the  items  under  the  head  of  Geological  Sur^-ey  in  the  current 
sundry  civil  appropriation.  "  ^ 

''The  question  arises  as  to  whether  the  arid  regions  of  the 
island  of  Hawaii  are  a  part  of  the  United  States  in  the  mean- 
ing of  the  act.  The  account  is  similar  otherwise  to  the  ma- 
jority of  expenses  incurred  within  the  arid  regions  of  the 
West." 

It  is  assumed  that  the  services  in  question  were  rendered 
after  orders  given  by  proj^r  authority,  and  that  the  account 
is  otherwise  correct,  and  that  your  only  doubt  in  the  matter 
is  as  to  the  applicability  of  the  appropriation  made  in  the  act 
of  March  3,  1901  (31  Stat.,  1161),  for  the  general  expenses  of 
the  Geological  Survey,  for  expenses  of  surveys,  investiga- 
tions, etc.,  in  the  Territory  of  Hawaii. 

Section  5  of  the  act  of  April  30,  1900  (31  Stat,  141),  to 
provide  for  a  government  for  the  Territory  of  Hawaii,  pro- 
vides: 

• 

''That  the  Constitution,  and,  except  as  herein  otherwise 

f)rovided,  all  the  laws  of  the  United  States  which  are  not 
ocally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  Territory  as  elsewhere  in  the  United  States."' 

I  find  nothing  in  the  appropriations  made  for  the  Geologi 
cal  Survey  which  limits  their  applicability  to  an}^  particular 
j>art  of  the  United  States,  and  must  therefore  hold  that  the 
appropriations  are  applicable  to  the  objects  specified  therein 
in  the  Hawaiian  Islands,  if  it  is  deemed  necessary  and  proper 
in  the  administration  of  the  work  of  the  Survey  so  to  use 
them. 


REWARDS  OFFERED  BY  THE  MARINE  CORPS  FOR 
THE  RETURN  OF  DESERTERS. 

The  Marine  Corps  is  subject  to  the  regulations  established  for  the  jfovem- 
ment  of  the  Navy,  so  far  as  the  conditions  of  that  service  will  adniity 
except  when  detached  for  service  with  the  Ami}'  by  order  of  the 
President,  and  the  reward  to  be  offered  for  the  return  of  an  enlisted 
man  deserting  from  the  Marine  Barracks  at  Washington,  D.  C,  and 
the  expenses  to  be  reimbursed  for  such  return,  are  limited  by  the 
Navy  Regulations  providing  for  rewards  to  be  offered  and  expenses  to 
he  reimbursed  in  cases  of  enlisted  men  deserting  from  the  Navy. 
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{Assistant  CmnptroUer  Mitchell  to  the  Secretary  of  the  Navy^ 
F^miain/  17, 1902.) 

I  am  in  receipt,  by  your  indorsement,  of  a  letter  from 
Charles  McCawley,  assistant  quartermaster,  United  States 
Marine  Corps,  inclosing  vouchers  in  favor  of  James  P.  Mahon 
for  $125,  being  $30  reward  and  $95  expenses  for  apprehending 
and  returning  a  deserter  from  the  Marine  Corps  and  request- 
ing a  decision  as  to  how  much  of  that  account  can  b    paid. 

The  facts  as  stated  are  as  follows:  On  May  4, 1901,  Private 
Blanchard,  of  the  Marine  Corps,  deserted  from  the  Marine  Bar- 
racks at  Washington,  D.  C.  The  commanding  officer  made 
the  following  offer  for  his  return: 

"A  reward  of  $30  will  be  paid  for  his  delivery  at  the  Marine 
Barracks,  navy -yard,  Washington,  D.  C,  also"  necessary  ex- 
penses incuiTed  in  such  delivery." 

Mr.  Mahon  arrested  the  deserter  at  Memphis,  Tenn. ,  brought 
him  to  Washington  and  delivered  him  to  the  proper  author- 
ities, incurring  an  expense  of  $95,  for  which  he  claims  reim- 
bursement in  addition  to  the  reward  of  $30. 

The  offer  of  the  reward  and  performance  of  the  seiTice  for 
which  it  was  offered  complete  the  contract,  and  Mr.  Mahon  is 
clearly  entitled  to  the  reward  and  his  actual  and  necessary 
expenses  in  accordance  with  the  terms  of  the  offer,  unless  the 
offer  was  illegal,  in  which  case  no  more  can  be  allowed  than  the 
amount  authorized  by  law.  (Story  on  Contracts,  sec.  380;  see 
also  Harson  v.  Pike,  16  Ind.,  140;  Freeman  v.  Boston,  5  Met., 
56;  Wentwarth  v.  Day,  3  id.,  352;  Shney^  Executor,  v.  United 
States,  92  U.  S.,  73.) 

Paragraph  135  of  the  Army  Regulations  of  1901  limits  the 
amount  to  be  paid  for  apprehension  and  return  of  deserters 
from  the  Army  to  $30  reward  and  actual  cost  of  transporta- 
tion, not  to  exceed  $20.  ^  This  limit  was  fixed  in  pui*suance  of 
a  provision  contained  in  the  army  appropriation  acts  of  May 
26, 1900  (31  Stat,  213),  and  of  March  2,  1901  (31  Stat.,  905), 
that— 

"No  greater  sum  than  $50  for  each  deserter  or  escaped 
military  prisoner  shall,  in  the  discretion  of  the  Secretary  of 
War,  be  paid  to  any  civil  officer  or  citizen  for  such  services 
and  expenses." 

The  appropriations  for  contingent  expenses  of  the  Marine 
Corps  for  the  3ame  periods  (31  Stat.,  706,  1131)  contain  pro- 
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visions  for  "apprehension  of  deserters  and  stragglers,"  but 
place  no  limitation  on  the  amount  to  be  paid  in  each  ease. 
As  the  paragraph  in  the  Army  Regulations  cited  is  based 
upon  a  statute  which  is  not  applicable  to  the  Marine  Corps,  1 
think  it  does  not  govern  the  payment  of  rewards  and  expenses 
for  the  return  of  deserters  from  the  Marine  Corps. 

Articles  901,  902,  and  903,  Navy  Regulations  of  1900,  are 
as  follows: 

'^901.  A  reward  not  exceeding  $20  may  be  offered  for  the 
recovery  of  a  deserter,  and  one  not  exceeding  $10  for  the 
recovery  of  a  straggler.  The  reward  offered  should  not 
exceed  what  is  necessary  to  secure  the  arrest,  and  in  neither 
case  shall  it  be  paid  until  the  man  is  delivered  on  board  the 
ship  to  which  he  belongs,  or,  if  she  has  left  port,  to  the  senior 
oflBcer  present.     *     *    * 

"  902.  The  otfei*  of  a  reward  shall  clearly  state  that  the  man 
must  be  delivered  on  board  a  ship  of  the  Jfavy  in  a  port  where 
the  desertion  occurred,  and  specify  the  time  within  which  the 
delivery  must  take  place. 

''903.  In  addition  to  the  reward  authorized,  such  expenses 
as  have  been  fairly  incuiTcd  for  lodging,  subsistence,  and 
travel  of  the  deserter  or  straggler  may  m  special  cases  be 
paid  and  checked  against  his  account,  but  no  claim  for  loss  of 
time  or  for  subsistence  of  any  person  apprehending  or  deliv- 
ering such  desei'ter  or  straggler  shall  be  entertained." 

While  the  above  articles  refer  more  particularly  to  deserters 
from  ships,  and  do  not  in  terms  relate  to  enlisted  men,  either 
of  the  Navy  or  Marine  Corps,  deserting  from  shore  stations, 
I  think  they  nevertheless  should  be  made  to  apply  to  marines 
whether  deserting  from  shore  stations  or  deserting  from 
vessels. 

Section  1621,  Revised  Statutes,  provides: 

""The  Marine  Corps  shall  at  all  times  be  subject  to  the  laws 
and  regulations  estaolLshed  for  the  government  of  the  Nav\% 
except  when  detached  for  service  with  the  Army  by  order 
of  the  President;  and  when  so  detached  they  shall  be  subject 
to  the  rules  and  articles  of  war  prescribed  for  the  govena- 
ment  of  the  Army." 

Article  215,  Navy  Regulations  of  1900,  among  other  things, 
provides: 

"  Every  officer  of  the  Navy  and  Marine  Corps  should  make 
himself  acquainted  with,  observe,  obey,  and,  so  far  as  his 
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authorit}'  extends,  enforce  the  laws  and  regulations  for  the 
government  of  the  Nav}',  and  the  provisions  of  all  orders  and 
circulars  emanating  from  the  Jsavy  Department.  In  the 
absence  of  instructions  officers  will  conform  to  the  usages  and 
customs  of  the  naval  service." 

In  view  of  the  foregoing  statute  and  regulation,  I  am  of 
opinion  that  articles  901,  902,  and  903  of  the  Navj'  Regula- 
tions quoted,  supra^  apply  to  deserters  from  the  Marine  Corps 
at  shore  stations,  so  far  as  the  conditions  of  the  service  admit, 
and  therefore  limit  the  authority  of  the  commandant  in  offer- 
ing rewards  for  the  return  of  such  deseiters.  If  specific 
authorit}'^  is  wanting,  as  in  this  case,  for  the  return  of  the 
deserter  to  his  station  instead  of  his  return  to  a  vessel,  the 
customs  and  usages  of  the  naval  service  must  prevail,  and 
fitting  the  custom  to  the  character  of  the  service,  the  deserter 
should  be  returned  to  his  station.  The  commanding  oflicer  in 
this  ease  had  no  authority  to  offer  a  reward  greater  than  $20 
foi  the  return  of  the  deserter  or  to  offer  to  reimburse  the 
person  returning  him  to  a  greater  extent  than  authorized  by 
article  903.  Only  a  reward  of  $20  maj'  therefore  be  paid,  and 
reimbursement  made  only  for  such  expenses  as  maj^  have  been 
fairly  incurred  in  lodging,  subsisting,  and  transporting  such 
deserter  to  place  of  delivery. 

As,  however,  the  limitations  above  considered  are  matters 
of  regulation  of  your  department,  and  do  not  depend  upon 
statute,  it  is  competent  for  you  to  waive  such  limitations,  in 
whole  or  in  part,  if  3^ou  think  it  is  a  case  proper  to  be 
excepted  from  the  operation  of  the  regulations.  In  the  event 
of  such  waiver,  a  reward,  not  exceeding  the  amount  offered, 
may  be  paid,  together  with  such  expenses  incurred  in  the 
delivery  of  the  deserter  as  you  may  deem  were  necessary 
and  proper. 
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FUNERAL  EXPENSES  OF  A  DECEASED  PENSIONER 
PAID  BY  THE  HOLDER  OF  POLICY  OF  INSUR- 
ANCE  OF  HIS  LIFE. 

Where  a  person  to  whom  wbs  paid  the  amount  of  a  policy  of  insurance 
procured  by  him  on  the  life  of  a  pensioner  who  died  leaving  no  assets 
paid  the  funeral  expenses  of  the  decedent,  he  is  entitled  to  reimboTBe- 
ment  from  the  accrued  pension  of  the  decedent  of  the  amount  paid 
by  him  for  premiums  only. 

{Decision  hy  Assistant  Comptroller  Mitchell^  February  19^ 

1902.) 

The  Auditor  for  the  Interior  Department,  January  20, 
1902,  submits  for  approval,  disapproval,  or  modification  the 
following  decision: 

''This  office  has  before,  it  for  examination  and  settlement, 
a  claim  made  by  John  P.  O'Neill  on  account  of  the  expenses 
of  the  burial  of  Elate  Sullivan,  who  died  on  the  16th  day  of 
August,  1901,  the  amount  of  the  claim  being  $105,  the  under- 
taker's bill,  with  a  credit  of  $3  as  a  refundment  for  one  car- 
riage, net  $102.  There  is  also  filed  a  claim  by  Mrs.  Katherine 
Roach  for  expenses  of  the  last  sickness  of  Kate  Sullivan,  in- 
cluding a  doctor's  bill,  an  item  for  help,  board  and  nursing, 
and  burial  clothes,  amounting^  to  $18. 

'*  Kate  Sullivan  was  a  pensioner  under  navy  certificate  No. 
5842,  and  drew  a  pension  at  the  Washington  agency  up  to 
the  4th  of  June,  1901.  It  appeal's  from  evidence  filed  that 
the  deceased  pensioner  left  personal  property  of  the  value  of 
$25,  consisting  of  bedding,  trunk,  ana  wearing  apparel.  This 
property  was  left  in  the  possession  of  Mrs.  Roach,  who  is  the 
daughteV  of  the  deceased,  and  who  now  has  the  property  in 
her  possession.  It  would  seem,  therefore,  that  the  claim  of 
Mrs.  Roach  for  $18  has  been  amply  paid  by  the  property  left 
by  the  deceased,  and  which  was  taken  possession  of  by  Mi-». 
Roach.  It  is  further  developed  in  evidence  that  for  over  six- 
teen years  the  claimant,  O'Neill,  and  his  wife,  kept  the  life  of 
the  decedent,  Kate  Sullivan,  insured  in  the  Prudential  Life 
Insui-ance  Company,  of  Newark,  N.  J. ,  for  the  sum  of  $99, 
solely  with  the  view  of  her  decent  interment.  (See  affidavit 
of  October  23,  1901.)  The  amount  received  by  O'Neill  and 
his  wife  from  the  insurance  company,  including  dividends, 
was  $101.63.  The  claimant  now  sets  forth,  however,  that  his 
wife  was  the  real  beneficiary  to  this  policy  of  insurance,  and 
that  the  amount  thereof  was  no  part  oi  the  estate  of  the 
decedent,  and  was  not  liable  for  the  funeral  expenses.  The 
policy  of  insurance  was  surrendered  to  the  insurance  company 
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and  can  not  now  be  produced  in  evidence.  The  superintend- 
ent, however,  and  the  claimant  O'Neill,  have  identifaed  before 
this  office  another  whole  life  policy  which  is  described  as  be- 
ing in  all  respects  similar  to  the  policy  issued  on  the  life  of 
Kate  Sullivan,  except  as  to  the  name  of  the  assured,  the  age, 
the  amount  of  insumnce,  and  the  weekly  premiums.  In  tne 
policy  of  insurance  exhibited — 

'"The  Prudential  Insurance  Company  of  America  agrees 
to  pay,  at  its  home  oflSce  in  the  city  of  Newark,  N.  J.,  unto 
the  executors,  administrators,  or  assigns  of  the  person  named 
as  the  insured  in  this  policy,  unless  settlement  shall  be  made 
under  the  provisions  of  article  second  on  the  back  hereof,  the 
amount  of  benefit  provided  in  the  schedule  herein  contained, 
and  any  additions  uiereto,'  etc. 

^'Article  2  on  the  back  of  the  policy  is  a  condition  relating 
to  the  facility  of  payment,  and  reads  as  follows: 

'**  Second.  Facility  of  payment:  The  .company  may  make 
any  payment  provided  for  in  this  policy  to  any  relative  by 
blooa  or  connection  by  marriage  of  the  insured,  or  to  any 
other  person  appearing  to  said  company  to  be  equitably 
entitlea  to  the  same  by  reason  of  having  incurred  expense  in 
any  way  on  behalf  of  the  insured,  for  his  or  her  burial  or  for 
any  otter  purpose,  and  the  production  by  the  company  of  a 
receipt  signed  by  any  or  eitner  of  said  persons,  or  of  other 
sufficient  proof  of  such  payment  to  any  or  either  of  them, 
shall  \)e  conclusive  evidence  that  such  benefits  have  been  paid 
to  the  person  or  persons  entitled  thereto,  and  that  all  claims 
under  this  policy  have  been  fully  satisfied.' 

''  If  this  last  condition  were  not  to  be  found  on  the  policy, 
there  is  no  question — this  policy  not  having  been  assigned — 
that  the  amount  payable  on  the'  policy  of  the  insured  would 
be  payable  to  her  executor  or  administrator,  and  would 
become  a  part  of  her  estate,  liable  for  the  payment  of  her 
debts.  The  voluntary  payment  of  the  premium  by  the  claim- 
ant O'Neill,  and  his  wife,  if  such  payments  were  actually 
made  by  them,  would  confer  no  interest  in  the  policy  on  the 
payers.'  The  condition  referred  to  above  seems  to  be  one 
wHich  affords  the  company  granting  the  insurance  the  priv- 
ilege of  making  payment  of  these  small  policies  to  some  per- 
son other  than  the  executor  or  administrator,  and  is  solely  for 
the  purpose  of  facilitating  payment  and  gett\ng  the  money 
into  the  hands  of  those  entitled  thereto,  in  order  that,  as  in 
this  case,  the  funeral  expenses  may  be  promptly  met.  There 
seems  to  be  no  reason  to  conclude,  however,  that  the  proceeds 
of  insurance  are  exempt  in  the  hands  of  such  persons  from 
the  debts  of  the  injured.  The  clause  is  too  general  to  consti- 
tute O'Neill  and  his  wife  the  beneficiaries  under  the  policy  of 
insurance,  and  if,  as  stated  in  the  affidavit  of  claimant,  it  was 
for  the  purpose  of  decent  interment,  that  purpose  seems  to  have 
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been  met  when  the  amount  of  the  policy  wa«  paid  to  O'Neill 
and  he  used  it  for  the  purpose  of  defraying  the  funeral  ex- 
penses. This  being  the  case,  1  see  no  reason  for  allowing 
the  claim  of  O'Neill  for  reimbursement  on  account  of  the 
burial  of  this  deceased  pensioner.  The  same  was  not  actually 
paid  by  him  out  of  his  own  funds  or  moneys,  but  was  paici 
with  mone}'  received  from  the  insurance  companjr  for  that 
purpose.  I  therefore  decide  that  both  of  these  claims  should 
be  disallowed  for  the  rea>on  that  the  deceased  pensioner  left 
sufficient  assets  to  defray  all  proper  expenses  incurred  by 
others  on  account  of  her  last  sickness  and  burial.  The  prac- 
tice of  the  office  has  been,  however,  to  accept  the  statements 
of  claimants  that  these  industrial  policies  of  insurance  were 
payable  to  them  as  beneficiaries  ana  did  not  constitute  assets 
of  the  estate  of  their  decedent.  This  practice  does  not  appear 
to  me  to  be  based  on  sound  construction  of  the  law.  This 
decision,  therefore,  bein^  an  original  construction,  and  also  a 
modification  of  an  existmg  practice,  is  submitted  to  vou  foi 
your  approval,  disapproval,  or  modification,  under  the  pro- 
visions of  section  8  of  the  act  of  July  31, 1894.  The  account 
affected  b}-  the  decision  is  suspended  awaiting  your  decision." 

The  question  in  this  case  is  whether  the  deceased  pensioner 
left  sufficient  assets  to  defray  the  expenses  of  her  last  sickness 
and  burial. 

Assets  are  defined  by  Bouvier  to  be — 

"The  property  in  the  hands  of  an  heir,  executor,  adminis- 
trator, or  trustee,  which  is  legally  or  equitably  chargeable 
with  the  obligations  which,  as  such  heir,  executor,  adminis- 
trator, or  other  trustee  is,  as  such,  required  to  discharge." 

The  policy  of  insurance  from  which  the  Auditor  quotes  was 
payable  to  the  executors,  administrators,  or  assigns  of  the 
person  named  as  the  insured,  unless  settlement  was  not  made 
under  the  provision  of  article  second  on  the  back  of  the 
policy.  By  this  article  the  company  expressly  reserved  the 
right  to  make  payment  to  such  person  as  it  should  determine 
was  equitably  entitled  to  it,  and  when  payment  is  so  made  it 
is  a  good  acquittance  to  the  company.  {Thomas^  administrator, 
V.  PrudentiaVln^nrance  Cohijmny^  148  Pa.,  594.) 

Claimant  O'Neill  and  his  wife,  a  daughter  of  Kate  Sullivan, 
the  deceased  pensioner,  kept  her  life  insured  for  a  period  of 
over  sixteen  years  solely  with  a  view  to  her  decent  interment. 
The  amount  of  this  policy  was  paid  to  the  O'Neills  and  the 
proceeds  of  it  used  to  defray  the  funeral  expenses  of  Kate 
Sullivan,  the  deceased  pensioner. 
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There  appears  to  have  been  two  reasons  why  the  proceeds 
of  the  insurance  were  paid  to  O'Neill — 

First.  Because  he  was  the  holder  of  the  policy  and  had  prob- 
ably paid  the  premiums  as  they  became  due. 

Second.  Because  he  was  in  charge  of  the  funeral  and  would 
likely,  if  he  had  not  already  done  so,  incur  the  expenses  for 
the  same. 

Under  these  circumstances  the  proceeds  of  the  insurance  in 
his  hands  constituted  a  fund  for  two  purposes:  First,  to 
reimbui-se  him  for  the  money  expended  in  procuring  it;  sec- 
ond, to  reimburse  him  for  the  expenses  of  the  funeral  to  the 
extent  of  the  balance,  after  reimbursing  himself  for  the  cost 
of  the  insui*ance.  Out  of  the  proceeds  of  the  insurance  in  his 
hands  he  is  equitably  entitled  to  retain  so  much  as  is  neces- 
sary to  reimburse  him  for  the  cost  of  it,  and  can  only  be  required 
to  apply  the  balance  in  his  hands  to  reimburse  himself  for 
funeral  expenses. 

The  case  of  Brennan  v.  Frcmey  (142  Pa.,  301),  was  a  suit 
by  Mary  L.  Brennan,  a  daughter  of  John  Dalton,  the  insured, 
against  James  eT.  Franey,  to  whom  the  insurance  had  been 
paid  under  assignments  of  the  various  interests,  to  recover 
the  amount  of  the  insurance.  Franey  had  no  insurable  inter- 
est in  the  life  of  Dalton,  but  had  expended  considerable  money 
for  the  purpose  of  keeping  the  life  insurance  in  force.  The 
court  below  held  that  the  assignments  were  void,  but  instructed 
the  jury  as  follows: 

*' As  the  policy  of  the  law  says  that  a  person  who  holds  a 
wagering  policy,  having  no  interest  in  the  life  of  the  person 
insured,  shall  not  be  permitted  to  reap  an}'  benefit  from  it, 
Mrs.  Brennan  has  a  right  to  call  upon  Franey  for  repayment 
to  her  of  the  mone}^  received  by  him,  less  what  the  polic}^  has 
cost  him.  It  does  not  require  that  he  should  be  an  actual  loser 
of  money;  but  Mrs.  Brennan  would  be  entitled  to  receive  from 
Franey  the  amount  that  Franey  received,  less  such  deductions 
as  have  already  been  indicated."    *    *    * 

The  Supreme  Court  held  that  this  instruction  correctly 
stated  the  law  on  this  point  and  affirmed  the  judgment  of  the 
lower  court,  allowing  Mrs.  Brennan  to  recover  for  all  the  pro- 
ceeds of  the  policy,  less  what  it  cost  Franey  to  keep  it  in  force. 

In  the  case  before  us  the  insurance  was  properh'  paid  to 
O'Neill,  under  the  terms  of  the  policy,  for  the  purposes  above 
named.      {Met.  Ins,   Co.  v.  Schafer,  50  N.  J.,  72;  lyaf  v. 
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Prudential  Tn^.  Co.^  141  Pa.,  562;  Thomas  v.  Prudential  I^y. 
Co.,  148  Pa.,  594.) 

The  premiums  can  not  be  said  to  have  been  voluntarily  paid, 
because  by  the  very  tenns  of  the  policy  O'Neill  migfht  receive 
the  insurance  which  he  did  at  the  death  of  the  insured,  and  the 
fact  of  the  payment  of  the  premiums  is  usually  considered  by 
the  company  in  determining  who  is  equitably  entitled  to  the 
insurance.  Persons  who  keep  up  the  premiums  on  such  a 
policy  usually  do  so  for  the  express  purpose  of  reimbursing 
themselves  out  of  the  proceeds  of  such  policy  for  expenses  that 
they  have  incur i-ed  or  expect  to  incur  on  account  of  the  insured. 
The  payments  were  made  in  this  case  '*  solely  with  the  view  to 
insure  the  decent  interment  of  the  insured."  They  were  not, 
therefore,  voluntary,  and  the  proceeds  of  the  insurance  in  the 
hands  of  O'Neil,  may  be  equitably  applied  to  reimburee  hira 
for  such  expenses  in  preference  to  any  other  expenses  for 
which  he  seeks  reimbursement  from  the  estate  of  the  deceased. 

Where  the  insurance  has  been  paid  to  the  one  who  kept  up 
the  premiums,  although  such  person  has  no  insurable  interest 
in  the  life  of  another  such  as  will  enable  him  to  retain  the 
amount  so  paid,  yet  when  sued  for  such  insurance  in  his  hands 
by  the  rightful  owner  he  can  deduct  from  the  amount  of  such 
money  in  his  hands  all  legitimate  expenses  that  he  has  incurred 
for  such  insurance.  {Seigrist,  adm\  v.  Sch/nwltz^  113  Pa., 
326;  Hooker  v.  Sugg,  112  N.  C,  115.) 

The  amount  of  the  insurance  in  excess  of  the  premiums 
paid  by  O'Neill  in  this  case  must  be  considered  as  having  been 
paid  to  him  as  trustee  for  the  beneiit  of  the  estate  of  the 
insured.  (Mutual  Life  Lis.  Co.  v.  Blodgett,  8  Tex.  Civ. 
App.,45.) 

The  decision  of  the  Auditor  holding  that  the  full  amount  of 
the  insurance  is  assets  of  the  estate  of  the  deceased  pensioner 
is  therefore  disapproved.  O'Neill  should  be  called  upon  for 
proof  as  to  the  amount  that  he  paid  for  the  insurance,  and  this 
amount  be  deducted  from  the  amount  received,  and  the  re- 
mainder, if  any,  applied  in  payment  of  the  funeral  expenses, 
and  if  there  is  still  a  balance  due  on  account  of  the  funeral 
expenses  after  he  is  reimbursed  for  the  premiums  paid  and 
the  balance  applied  on  the  funeral  expenses,  he  may  be  reim- 
bursed from  the  accrued  pension,  unless  there  are  other  assets 
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sufficient  to  meet  such  expenses.  What  the  value  of  the  other 
property  left  is,  is  a  question  of  fact  up«n  which  1  express  no 
opinion. 

THIRD  INSTALMENT  OF  BOUNTY  U^fDER  THE  ACT 
OF  JULY  4,  1864. 

A  soldier  who  was  discharged  for  a  cause  other  than  wounds  or  expiration 
of  service  is  not  entitled  to  the  third  instalment  of  bounty  provided 
for  by  section  1  of  the  act  of  July  4,  1864. 

(Decmonhy  Assistant  Comptroller  Mitchell^  Fehntary^O^  1902.) 

Ephraim  O.  Eby  was  enrolled  February  15,  1866,  at  Lan- 
caster, Pa.,  and  mustered  into  service  as  a  private  in  Company 
G,  One  hundred  and  ninety-fifth  Regiment,  Pennsylvania 
Infantry,  to  serve  one  vear;  promoted  to  corporal  March  15, 
1865,  and  discharged  with  said  company  at  Philadelphia,  Pa., 
February  2,  1866. 

His  claim  for  pay,  bounty,  and  other  allowances  was  disal- 
lowed by  the  Auditor  for  the  War  Department  per  settlement 
dated  January  14,  1902,  for  reasons  as  follows: 

*'  He  was  paid  pay  and  clothing  in  full  and  travel  allowances 
on  discharge.  He  received,  durmg  service  and  on  discharge, 
l()6.66  accrued  instalments  of  bounty  under  act  of  July  4, 
1'>W,  and  having  been  discharged,  prior  to  a  service  of  one 
year,  for  cause  other  than  wounds  received  in  line  of  duty  or 
expiration  of  term  of  enlistment,  no  further  bounty  is  due." 

On  his  appeal  from  the  action  of  the  Auditor,  the  matter 
came  before  this  office  Januaiy  22,  1902,  for  consideration, 
and  on  January  29,  1902,  the  action  of  the  Auditor  was 
affirmed. 

The  attorneys  for  claimant  request  a  reconsideration  of  the 
decision  as  to  bounty.  They  have  transmitted  to  this  office 
claimant's  discharge  certificate,  and  a  letter  dated  February 
5, 1902,  worded  in  part  as  follows: 

'•He  was  discharged  under  provisions  of  General  Order 
No.  94,  Adjutant-General's  Office,  of  1865.  *  *  *  He  was 
enlisted  in  Pennsylvania  and  discharged  in  Washington,  D.  C. 
It  must  have  taken  him  to  return  to  his  home  several  days,  and 
in  fact  from  the  time  he,  left  his  home  until  the  time  he  was 
able  to  return  one  year  or  more  must  have  elapsed.  The 
actual  time  between  enrollment  and  discharge  was  within  fif- 
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teen  days  of  one  year.  Our  client  was  discharged  because  his 
full  tenn  of  service  bad  expired,  as  shown  b^^  the  discharge 
now  filed.  *  *  *  We  respectfully  ask  to  be  informed  as 
to  whj  he  was  discharged  if  it  was  not  for  the  fact  that  he 
was  discharged  because  he  enlisted  for  one  year  or  during  the 
war." 

Three  classes  of  troops  were  in  the  service  of  the  United 
States  during  the  civil  war,  viz,  the  militia,  the  Regular  Araiy , 
and  the  volunteer  force.  To  soldiers  of  the  second  and  third 
classes  Congi*ess  authorized  the  payment  of  bounties  upon  the 
fulfillment  of  certain  conditions.  It  is  estimated  that  about 
four-fifths  of  the  entire  number  of  troops  were  in  the  volun- 
teer force.  The  soldiei-s  of  the  volunteer  force  entitled  to 
bounty  may  be  classed  as  follows: 

1.  Those  enrolled  prior  to  July  22,  1861,  under  the  Pi-esi- 
dent's  proclamation  of  May  3,  1861  (12  Stat.,  1260),  and  War 
Department  Genei-al  Order  No.  15,  of  May  4,  1861,  legalized 
by  the  act  of  August  6, 1861  (12  Stat.,  326),  ''to  serve  for  the 
period  of  three  years  unless  sooner  discharged."  A  soldier 
of  this  class  was  entitled  to  $100  bounty  ''when  honorably- 
discharged. " 

2.  Five  hundred  thousand  under  the  act  of  July  22,  1861 
(12  Stat.,  268),  and  600,000  under  the  act  of  July  25,  1861  (12 
Stat.,  274),  who  entered  the  service  for  periods  not  exceeding 
'* three  years  or  during  the  war,"  nor  less  than  "six  months 
or  during  the  war."  A  soldier  of  this  class  was  entitled  to 
$100  bounty  "when  honorably  discharged,  if  he  sensed  for  a 
period  of  two  years,  or  during  the  war  if  sooner  ended."  In 
the  case  of  a  soldier  of  this  class  enrolled  on  or  after  July  5, 
1862,  section  6,  act  of  July  5,  1862  (12  Stat.,  609),  authorized 
the  payment  of  ^26  of  said  $100  bounty  to  the  soldier  "  inmie- 
diately  after  enlistment;"  and  under  section  6,  act  of  March  3, 
1863  (12  Stat.,  743),  if  the  soldier  was  discharged  before  serv- 
ing two  years,  for  cause  other  than  sickness  or  wounds  or  close 
of  the  war,  the  bounty  so  advanced  was  a  proper  charge  against 
his  pay.  The  act  of  July  28, 1866  (14  Stat.,  322),  as  construed 
by  the  accounting  officers  of  the  Treasury,  so  far  as  it  relates  to 
the  soldiers  of  the  volunteer  force,  authorized  payment  of 
additional  bounty  as  follows:  To  a  soldier  of  this  class  who  had 
not  received  and  was  not  entitled  to'receive  under  laws  then 
existing  a  bounty  of  more  than  $100,  $60  if  enlisted  for  a 
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period  less  than  three  years  but  not  less  than  "two  years  or 
during  the  war,"  and  honorably  discharged  by  reason  of 
wounds  or  close  of  the  war,  or  serving  two  years;  $50  if 
enlisted  for  "three  years  or  during  the  war"  and  honorably 
discharged  after  serving  two  years;  $100  if  enlisted  for 
** three  yeai-s  or  during  the  war"  and  honorably  discharged 
by  reason  of  wounds  or  close  of  the  war. 

3.  Those  who  entered  the  service  under  section  3,  act  of 
July  17,  1862  (12  Stat.,  598),  to  serve  "for  a  period  of  nine 
months,  unless  sooner  discharged."  A  soldier  of  this  class 
was  entitled  to  $25  bounty,  payable  at  the  time  of  his  muster 
into  the  service. 

4.  Veterans  enlisted  prior  to  April  2,  1864,  under  War 
Department  General  Orders,  No.  191,  of  June  25,  1863;  No, 
216,  of  July  14,  1863:  No.  305,  of  September  11,  1863;  No. 
324,  of  September  28,  1863;  No.  387,  of  December  1,  1863; 
and  Provost-Marshal-General's  circular  of  October  24,  1863, 
"for  three  years  or  during  the  war,"  and  recruits  enlisted 
prior  to  April  2,  1864,  under  War  Department  General 
Orders,  No.  340,  of  October  19,  1863,  Provost-Marshal-Gen- 
eral's  circulars  of  October  24,  1863,  November  3,  1863,  and 
December  24,  1863,  and  War  Department  circular  of  Decem- 
ber 23,  1863,  "for  three  years  or  during  the  war."  See  also 
President  Lincoln's  proclamation  of  October  17, 1863  (13  Stat., 
736).  The  above-mentioned  orders  were  legalized  by  the 
joint  resolutions  of  December  23,  1863  (13  Stat,  400),  Januarj^ 
13, 1864  (13  Stat.,  400),  and  March  3, 1864  (13  Stat.,  403).  A 
soldier  of  this  class  was  entitled  to  bounty  as  follows:  If  a 
veteran,  $400;  if  a  recruit,  $300;  payable  in  instalments.  Said 
orders  provided  that — 

"If  the  Government  shall  not  reouire  these  troops  for 
the  full  period  of  three  years,  and  they  hhall  be  mustered 
honorably  out  of  the  service  before  the  expiration  of  their 
term  of  enlistment,  they  shall  receive  upon  being  mustered 
oat,  the  whole  amount  of  bounty  remainmg  unpaid  the  same 
a?>  iif  the  full  term  had  been  served." 

5.  Those  enlisted  on  or  after  July  18,  1864,  under  the 
President's  proclamations  of  July  18^1864  (13  Stat.,  748),  and 
December  19,  1864  (13  Stat.,  750),  calling  for  volunteers 
under  section  1,  act  of  July  4,  1864  (13  Stat.,  379),  ''for  one, 
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two,  or  three  years,  as  they  may  elect.""    Said  act  authorized 
bounty  as  follows:  To  a  soldier  enlisted  for  a  term  of — 

**One  year,  unless  sooner  discharged  " $J0O 

**Two  years,  unless  sooner  discharged " 200 

"Three  years,  unless  sooner  discharged " 300 

Payable  as  follows: 

"One- third  of  which  bounty  shall  be  paid  to  the  soldier  at 
the  time  of  his  being  mustered  into  the  service,  one-third  at 
the  expiration  of  one-half  of  his  term  of  service,  and  one- 
third  at  the  expiration  of  his  term  of  service." 

Under  section  4,  act  of  March  3,  1865  (13  Stat.,  488),  a  sol- 
dier discharged  by  reason  of  wounds  received  in  the  line  of 
duty  "shall  be  entitled  to  receive  the  same  bounty  as  if  he 
had  served  out  his  full  term." 

Section  1,  act  of  March  3,  1869  (15  Stat,  334),  provides — 

"That  when  a  soldier's  discharge  states  that  he  is  discharged 
by  reason  of  '  expiration  of  term  of  service,'  he  shall  be  held 
to  have  completed  the  full  term  of  his  enlistment  and  entitled 
to  bounty  accordingly." 

On  May  6,  1865,  Attorney-General  Speed,  at  the  request  of 
the  Secretar}^  of  War,  gave  an  opinion  (11  Op.  Att.  Gen., 
225),  as  follows: 

"  1  am  of  opinion  that  a  volunteer  accepted  and  mustered 
into  the  service  under  the  statute  of  July  4, 1864,  whether  for 
a  term  of  one  year,  or  of  two  years,  or  of  three  years,  if  he  is 
mustered  out  of  the  service  for  the  reason  mentioned  (by  rea- 
son of  the  Government  no  longer  requiring  his  services) 
before  the  expiration  of  the  term  of  service  for  which  he 
enlisted,  he  is  only  entitled  to  receive  the  proportion  of  the 
bounty  allowed  him  by  the  statute,  whether  one-third  or  two- 
thirds  thereof,  which  had  actually  accrued  before  the  date  of 
his  discharge.  *  ♦  ♦  The  volunteer  only  who  at  the  time 
of  his  discharge  had  completed  one-half  of  tfie  term  of  service 
for  which  he  e^^ilisted,  is  entitled  to  the  second  instalment  of 
one-third  of  the  amount  of  bounty  given  to  him  by  the  act; 
and  he  is  entitled  to  no  more  of  that  bounty.     *    *    *  "• 

Said  opinion,  for  the  Infoiniation  and  guidance  of  all  con- 
cerned, was  published  in  War  Department  General  Ordei-s, 
No.  84,  of  May  8,  1865,  and  No.  Ill,  of  June  10,  1865,  and  in 
accordance  therewith  pa^'ments  were  made  to  discharged  sol- 
diers by  Army  paymasters. 

It  will  be  observed  that  enlistments  under  the  act  of  July 
4,  1864,  were  for  one,  two,  and  three  years  "unless  sooner 
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discharged,"  and  do  not  come  within  the  reasons  applicable 
to  the  laws  which  authorized  eyilistments  for  a  period  of 
"three  3^ears  or  during  the  war/' 

It  has  been  uniformly  held  by  the  accounting  officers  that 
under  the  act  of  July  4,  1864,  the  contracts  of  enlistments 
could  be  completed  and  terminated  by  the  Government  at  any 
time,  and  the  liability  to  pay  the  bounty  discharged  by  pay- 
ing the  instalments  accrued  at  the  time  of  discharge,  and  that 
to  entitle  the  soldier  to  the  full  bountj^  under  this  act  he 
must  have  served  out  his  full  term  of  service*,  or  have  been 
discharged  by  reason  of  wounds  or ''expiration  of  term  of 
service."  See  section  230,  Rapp's  Digest  of  Bounty  Laws, 
and  1  Comp.  Dec,  489. 

Sections  197  and  201,  volume  1,  and  section  132,  volume  2, 
Digest  Second  Comp.  Dec,  are  as  follows: 

^'197.  Volunteers,  under  the  act  of  July  4,  1864  (13  Stat., 
379),  discharged  before  the  expiration  of  tneir  teiTu  of  enlist- 
ment because  their  services  were  no  longer  necessary,  are  only 
entitled  to  that  proportion  of  the  bounty  which  has  actually 
matured  at  the  date  of  discharge." 

''201.  Where  a  soldier  enlisted  August  16,  1864,  under  the 
act  of  July  4,  1864,  to  serve  for  one  year,  and  was  discharged 
with  his  regiment  eight  days  prior  to  the  expiration  of  nis 
term  of  service:  Hetd^  that  he  is  not  entitled  to  the  third 
instalment  of  bounty  not  matured." 

''132.  A  volunteer,  accepted  and  mustered  into  the  service 
under  the  act  of  July  4,  1864  (13  Stat.,  379),  whether  for  a 
period  of  one,  two,  or  three  years,  if  he  is  mustered  out  of 
the  service  before  the  expiration  of  his  term  of  enlistment 
because  no  longer  required,  is  only  entitled  to  receive  the 
proportion  of  bounty  allowed  him  by  the  statute  which  had 
actually  accrued  before  the  date  of  his  discharge." 

On  January  18,  1870,  Attorney -General  Hoar,  at  the  re- 
quest of  the  Secretary  of  the  Treasury,  gave  an  opinion  (13 
Op.  Att.  Gen.,  192),  in  part  as  follows: 

"  A  comparison  of  some  of  the  other  acts  passed  by  Con- 
gress from  time  to  time,  relating  to  bounty,  with  this  act  of 
July  4,  1864,  indicates  that  the  reasons  for  granting  the 
bounty  provided  by  the  last-named  act  were,  first,  to  induce 
men  to  enlist,  and,  secondly,  to  induce  them,  when  enlisted, 
faithfully  to  perform  military  service  during  the  term  of 
their  enlistment.  *  *  *  irom  an  examination  of  these 
statutes  in  connection  with  the  act  of  July  4,  1864,  all  being 
in  pari  materia^  and  from  the  language  of  some  of  them  to 
the  effect  that  bounty  is  to  be  paid  upon  a  certificate  that  the 
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soldier  has  faithfully  perfoimed  his  duty  while  in  service,  or 
is  to  be  paid  upon  an  hono^*able  discharge  after  .serving  out 
his  term,  and  the  language  of  the  orders  of  the  War  Depart- 
ment, which  were  sanctioned  by  joint  resolutions,  it  is  evident 
that  Congress  intended  that  there  should  be  actual  service  by 
the  soldier  in  order  to  entitle  him  to  receive  instalments  of 
bounty  pa^^able  at  times  subsequent  to  his  enlistment,  and  that 
the  performance  of  this  service  is  a  condition  precedent  to 
the  soldier's  receiving  these  instalments  of  bounty,  and  such 
seems  to  be  the  natural  construction  of  the  first  section  of  the 
act  of  July  4,  1864."    ♦     *     * 

Attorney-General  Hoar,  in  his  opinion  transmitted  to  the 
Secretary  of  the  Treasury,  January  19,  1870  (13  Op.  Att. 
Gen.,  202),  said: 

'^The  language  of  the  first  section  of  the  act  of  March  3, 
1869,  is  general,  and,  taken  alone  and  in  its  ordinary  signifi- 
cation, is  as  applicable  to  soldiers  who  claim  bounties  under 
the  act  of  Julv  4,  1864,  as  to  those  who  claim  under  the  act 
of  Julv  28,  1866.  *  ♦  *  The  discharge  of  a  soldier  be- 
cause tis  services  were  no  longer  required,  or  because  the 
war  had  ended,  is  not  the  same  thing  as  a  discharge  by  rea- 
son of  the  expiration  of  his  term  of  service;  although  sol- 
diers who  were  enlisted  for  three  years  or  ddring  the  war, 
and  who  were  discharged  by  reason  of  the  termination  of  the 
war,  are  held  to  have  completed  the  full  term  of  their  enlisit- 
ment,  because  their  contract  of  enlistment  was  in  the  alterna- 
tive, for  three  yearn  or  during  the  war^  and  when  the  war 
ended  the  term  of  their  enlistment  ended.  And  soldiers  who 
were  enlisted  under  certain  orders  of  the  War  Department, 
and  who  were  discharged  because  the  United  States  did  not 
longer  require  their  services,  were,  by  the  express  words  of 
the  orders  under  which  they  enlisted^  if  mustered  honorably 
out  of  service  before  the  expiration  of  their  tenn  of  enli^^t- 
ment,  entitled  to  be  paid  the  whole  amount  of  l)ounty  remain- 
ing unpaid,  the  same  as  if  they  had  served  out'  the  full 
term.''    *•    *     * 

The  construction  thus  adopted  is  admissible  and  not  unrea- 
sonable, and  1  see  no  occasion  to  depart  from  it.  Ephraim 
O.  Eby  entered  the  service  under  section  1,  act  of  July  4, 
1864.  Ills  discharge  states  that  he  was  enrolled  "'to  serve 
one  year  unless  sooner  discharged,"  and  discharged  "under 
provisions  of  General  Orders,  No.  94,  AdjutAnt-General\s 
Oflice,  1865."  Said  orders  related  to  the  reduction  of  the 
Army  by  reason  of  the  close  of  hostilities.  The  records 
show  that  he  was  discharged  at  Philadelphia,  Pa.,  and  [>aid 
pay  and  subsistence  for  traveling  three  days  (69  miles)  from 
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place  of  discharge  to  place  of  enrollment.  Said  three  days 
can  not  lawfully  be  counted  in  computing  time  for  bounty  in 
this  case.  The  soldier  actually  served  eleven  months  and 
eighteen  days.  Inasmuch  as  his  discharge  does  not  state  that 
he  was  discharged  by  reason  of  "expiration  of  term  of  serv- 
ice," he  is  not  benefited  by  the  act  of  March  3,  1869  (15 
Stat,  334).  The  law  does  not  contemplate  the  apportion- 
ment of  the  third  instalment  to  the  number  of  days  he  actu- 
ally served.  No  part  of  said  instalment  is  due.  As  he 
served  less  than  one  year,  has  received  $66.66  bounty,  and 
was  not  discharged  by  reason  of  wounds  or  expiration  of 
term  of  service,  but  because  of  the  close  of  the  war,  he  is 
entitled  to  no  further  payment  on  account  of  bounty.  A 
rehearing  is  denied. 

RELIEF    OF    SEAMEN   SHIPPED   ON  FOREIGN 
VESSELS. 

American  seamen  who  receive  only  a  share  in  the  profits  of  the  cruise, 
instead  of  wages,  are  entitled  to  the  relief  provided  for  by  section  4577, 
Revised  Statutes. 

The  relief  provided  for  by  law  for  American  seamen  is  applicable  to  sea- 
men of  the  merchant  marine  of  the  United  States  only,  and  therefore 
citizens  of  the  United  States  not  American  seamen  shipped  on  foreign 
vessels  are  not  American  seamen  w^ithin  the  meaning  of  such  provision. 

Seamen  regularly  shipped  in  American  vessels  in  ports  of  the  United 
States,  and  such  persons  as  come  under  the  provisions  of  section  2174, 
Revised  Statutes,  whether  citizens  of  the  United  States  or  foreigners, 
are  regarded  as  American  seamen. 

Seamen  other  than  American,  whether  citizens  of  the  Unite<l  States  or 
foreigners,  shipped  on  foreign  vessels,  whether  in  ports  of  the  United 
States  or  in  foreign  ports,  are  not  regarded  as  American  seapien. 

No  provision  is  made  by  law  for  the  relief  of  seamen  of  foreign  vessels,  but 
ghipwrecked  seamen  of  American  vessels  are  entitled  to  relief  without 
regard  to  their  nationality. 

(ComptroU^ir  Traceioell  to  the  Secretary  oftJie  Treji^ury^  Fthru- 
ary  20,  1902.) 

I  have  the  honor  to  acknowledge  the  receipt,  by  reference 
from  you  of  the  4th  instant,  of  the  following  letter  addressed 
to  you  on  January  8,  1902,  by  the  collector  of  customs,  port 
of  Sitka,  Alaska: 

'4  have  the  honor  to  inform  you  that  on  November  30  last 
the  Chilean  steam  whaler  Feaaieaa  waa  blown  on  the  rocks  and 
wrecked  at  Dutch  Harbor. 
24041— Vol.  8 35 
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''  Her  crew  of  24  men  were  shipped  at  San  Francisco  March 
23,  1901,  for  three  years'  service,  the  agreement  stipulating 
that  the  seamen  sHouid  receive  no  wages,  but  participate 
solely  in  the  profits  of  the  cruise.  The  wreck  of  the  vessel 
left  the  crew  destitute,  and  the  deputy  (!ollector  at  Unalaska 
authorized  their  transportation  to  tne  port  of  shipment  under 
the  impression  that  the  same  was  a  proper  charge  against  the 
United  States  Government.  There  are  several  questions 
involved  that  make  the  case  of  peculiar  interest  and  impor- 
tance to  this  office,  and  the  matter  is  submitted  for  the  purpose 
of  obtaining  instructions  that  will  set  a  precedent  for  the 
guidance  of  officers  of  the  customs  in  the  Bering  Sea  section 
of  the  district. 

'*  In  addition  to  instructions  in  this  particular  case,  I  desire 
to  be  informed  on  the  following  points: 

"First.  Are  seamen  who  receive. only  a  share  in  the  profits 
of  a  cruise  entitled  to  the  benefits  provided  in  section  4577, 
Revised  Statutes? 

"Second.  Are  American  citizens  who  ship  on  foreign  ves- 
sels considered  seamen  of  the  United  States  within  the  mean- 
ing of  said  section^ 

"Third.  Are  seamen,  regardless  of  nationality,  who  ship 
on  American  vessels  considered  American  seamen  ? 

"Fourth.  Are  seamen,  regaixiless  of  nationality,  who  ship 
on  foreign  vessels  in  United  States  ports  considered  American 
seamen  i 

"Fifth.  Are  seamen  on  foreign  vessels  wrecked  in  United 
States  waters  at  points  remote  from  telegraphic  conununica- 
tion  entitled  to  be  sent  to  the  nearest  port  where  there  is  a 
consul  of  such  country  at  the  exj)ense  of  our  Governments 

"  Sixth.  Are  deputy  collectors  in  Alaska  authorized  to  make 
provision  for  the  temporary  care  of  and  secure  transportation 
for  destitute  seamen  and  certify  vouchers  in  payment  for 
same?" 

You  request  a  decision  on  such  of  the  above  questions  as  it 
may  be  thought  proper  to  make,  basing  your  request  on  the 
provision  of  the  act  of  July  31,  1894  (28  Stat,  208),  which 
authorizes  a  head  of  Department  to  obtain  from  the  Comp- 
troller of  the  Treasury  a  decision  upon  any  question  "involv- 
ing a  payment  to  be  made"  under  him. 

While  no  particular  payment  is  involved  in  this  case,  and 
while  some  of  the  questions  relate  to  matters  of  administration 
in  the  customs  service  rather  than  of  account,  the  use  of  the 
appropriations  made  by  Congress  for  the  relief  and  protection 
of  American  seamen  is  indirectly  involved,  which  makes  it 
proper  that  1  should  comply  with  your  request. 
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Section  4577  of  the  Revised  Statutes  is  as  follows: 

'*It  shall  be  the  duty  of  the  consuls,  vice-consuls,  commer- 
cial agents,  and  vice-commercial  agents,  from  time  to  time, 
to  provide  for  the  seamen  of  the  United  States  who  may  be 
found  destitute  within  their  districts,  respectiveljr,  sufficient 
subsistence  and  passages  to  some  port  in  the  United  States, 
in  the  most  reasonable  manner,  at  the  expense  of  the  United 
States,  subject  to  such  instructions  as  the  Secretary  of  State 
shall  give.  The  seamen  shall,  if  able,  be  bound  to  do  dutv 
on  board  the  vessels  in  which  they  may  be  transported,  accord- 
ing to  their  several  abilities." 

To  carry  out  the  terms  of  this  section  Congress  has  made 
appropriations  each  year  for  the  ''relief  and  protection  of 
American  seamen  in  foreign  countries"  until  the  fiscal  year 
1887,  when  the  appropriation  was  made  to  read: 

"Relief  and  protection  of  American  seamen  in  foreign 
countries,  and  shipwrecked  American  seamen  in  the  Territorv 
of  Alaska."     (29  Stat. ,  186.) 

The  appropriation  for  the  current  fiscal  year  is  made  in  the 
following  terms: 

"Relief  and  protection  of  American  seamen  in  foreign 
countries,  and  shipwrecked  American  seamen  in  the  Territory 
of  Alaska,  in  the  Hawaiian  Islands,  Cuba,  Porto  Rico,  and 
the  Philippine  Islands."     (31  Stat.,  894.) 

Laws,  regulations,  and  long-established  practice,  which 
need  not  be  referred  to  in  detail,  govern  the  method  of  admin- 
istering relief  to  American  seamen  in  foreign  countries.  In 
general  it  is  either  furnished  by  the  United  States  consular 
officers  upon  whose  consulates  the  seamen  may  come,  as  a 
charge  against  the  foregoing  appropriation,  or  payment  is 
made  to  the  person  furnishing  relief  by  settlement  through 
the  Auditor  for  the  State  and  other  Departments  on  consular 
certificates  or  other  evidence  showing  that  relief  has  been 
furnished,  the  latter  being  usually  payment  of  the  cost  of 
transporting  the  seamen  to  some  port  of  the  United  States. 

There  being  in  Alaska  no  United  States  consular  officers, 
these  laws  and  regulations  have  no  direct  application  thereto; 
but  since  the  appropriation  is  available  for  the  relief  and  pro- 
tection of  shipwrecked  Americfkn  seamen  in  Alaska,  the  method 
of  relief,  especially  if  furnished  by  or  through  officers  of 
customs,  becomes  peculiarly  a  noiatter  for  regulation  by  the 
Secretary  of  the  Treasury. 
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So  far  as  I  am  aware  no  instructions  have  been  issued  to 
any  United  States  officers  residing  in  Alaska  governing  these 
matters,  although  it  seems  evident  from  the  letter  you  trans- 
mit that  questions  of  relief  not  infrequently  come  before  col- 
lectors or  deputy  collectors  of  customs,  who  from  their  rela- 
tions to  shipping  and  seamen  would  most  naturalh'  be  called 
upon  in  regard  thereto.  Whether  such  instructions  are  nec- 
essary or  desirable  is  a  matter  to  be  determined  by  you,  but 
it  may  be  suggested  that  officers  of  customs  in  interesting 
themselves  in  behalf  of  shipwrecked  American  seamen  should 
be  guided  as  far  as  possible  by  the  regulations  set  out  in  the 
United  States  Consular  Regulations,  which,  while  prepared  for 
the  guidance  of  consular  officers,  have  wherever  applicable 
the  force  of  law. 

The  specific  questions  submitted  by  the  collector  of  the 
port  of  Sitka  may  now  be  answered  as  follows: 

1.  A  shipwrecked  American  seaman  in  Alaska  who  receives 
only  a  share  in  the  profits  of  the  cruise  is  entitled  to  the 
benefits  provided  in  section  4577,  Revised  Statutes. 

2.  The  seamen  of  the  merchant  marine  of  the  United  States 
alone  are  those  whom  the  law  contemplates  relieving;  there- 
fore citizens  of  the  United  States  who  ship  in  foreign  vessels  are 
not  American  seamen  within  the  meaning  of  the  relief  laws.  If 
at  the  time  of  applying  for  relief  they  are  by  habit  and  intent 
bona  fide  members  of  the  American  merchant  marine,  they 
are  entitled  thereto,  although  their  last  service  may  not  have 
been  in  an  American  vessel. 

3.  Seamen,  whether  citizens  of  the  United  States  or  for- 
eigners, who  are  regularly  shipped  in  an  American  vessel  in 
a  port  of  the  United  States,  or  such  persons  as  come  under 
the  provisions  of  section  2174  of  the  Revised  Statutes,  are 
considered  American  seamen. 

4.  Seamen,  other  than  American,  whether  citizens  of  the 
United  States  or  foreigners,  shipped  on  foreign  vessels, 
whether  in  ports  of  the  United  States  or  in  foreign  ports,  are 
not  considered  American  seamen. 

5.  No  provision  is  made  for  the  relief  of  shipwrecked  sea- 
men of  foreign  vessels,  but  shipwrecked  seamen  of  American 
vessels  are  entitled  to  relief  regardless  of  their  nationality. 

6.  The  answer  to  the  sixth  question  would  seem  to  be  out- 
side the  province  of  this  office,  being  a  matter  of  administra- 
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tive  detail,  and  being  intimately  connected  with  what  I  have 
said  in  the  first  part  of  my  letter,  namely,  that  while  the 
appropriation  for  the  relief  of  American  seamen  has  been 
extended  to  shipwrecked  American  seamen  in  Alaska,  the  law 
is  silent  as  to  its  administration,  thus  leaving  it  a  matter  of 
executive  authority  i-ather  than  of  accounting. 


MODIFICATION  OF  THE  TERMS  OF  A  CONTRACT. 

Officers  of  the  Government  are  not  authorized  to  modify  the  terms  of  a 
contract  which  has  been  entered  into,  if  such  modification  will  be 
prejudicial  to  the  interests  of  the  United  States. 

The  Toomey  Brothers  Company  is  not  authorized  to  modify  the  terms  of 
a  contract  made  by  the  firm  of  Toomey  Brothers  &  Co.  under  an  alle- 
gation that  it  is  the  successor  of  the  firm. 

Under  a  contract  providing  for  the  paynSent  of  the  entire  price  stipulated 
therein  upon  the  completion  and  delivery  of  a  light-house  a  partial  pay- 
ment of  the  amount  before  completion  is  not  authorized. 

{Comptroller  Truceioell  to  Lieut.  Col.  W.  A.  Jaiies^  U.  S.  A.^ 
Light' Home  Engineer .^  Febniary  21^  1902.) 

In  your  communication  of  the  14th  instant  you  request  my 
decision  upon  a  question  which  you  present  as  follows: 

'•The  contract  for  the  erection  of  the  Hopper  Island  light- 
house, Maiyland,  entered  into  June  23,  1900,  with  Toomev 
Brothers  &  Co.  (now  the  Toomey  Brothers  Company),  of  Guil- 
ford, Conn.,  provided  for  the  completion  of  the  work  by  Sep- 
tember 1, 1901.  Work  had  been  in  progress  by  the  contract- 
ors until  the  present  time.  It  is  practically  finished,  but  cer- 
tain riprap  stone  called  for  by  the  specifications  has  not  been 
deposited  around  the  structure  as  required.  It  is  impossible 
to  hkve  the  stone  delivered  at  this  season  of  the  year,  and  this 
part  of  the  work  will  have  to  be  deferred  until  spring.  In 
addition,  the  platform  or  stage  from  which  the  building  of  the 
light-house  was  carried  on  wnl  have  to  })e  removed.  In  view 
of  this  situation  the  conti'actors  have  applied  to  me  for  a  part 
piyment  under  the  contract.  The  specifications  provide  for 
but  one  payment,  and  that  not  until  the  final  completion  of 
the  work  (p.  23).  Certain  circumstances  convince  me  that  it 
will  be  to  the  interests  of  the  Government  to  make  the  con- 
tractors a  partial  payment  if  this  can  be  legally  done.  The 
object  of  this  communication  is  to  ask  your  opinion  upon  this 

auestion,  and  also,  if  your  decision  is  in  tne  aflSirmative,  whether 
tie  inclosed  form  of  supplementary  agreement  will  serve  the 
proposed  purpose.'* 
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The  contract  contains  the  following  provision  for  payment: 

•  ''And  the  party  of  the  second  part  agrees  to  pay  the  party 
of  the  first  part,  as  full  consideration  and  price  of  and  for  saiH 
work,  upon  the  acceptance  and  delivery  thereof  as  above  speci- 
fied, the  sum  of  thirty -one  thousand  three  hundred  dollars." 

*  *     * 

By  the  terms  of  the  contract  no  payment  is  to  be  made  until 
the  delivery  and  acceptance  of  the  entire  work.  These  teruLs 
have  not  been  complied  with.  There  has  been  a  failure  by 
the  contractor  to  comply  therewith  in  two  particulars — first, 
as  to  the  time  of  completion,  and  second,  as  to  the  work  to 
be  done. 

The  contract  provides  that  the  entire  work  must  be  com- 
pleted and  delivered  on  or  before  the  1st  day  of  September, 
1901.  Under  date  of  February  14,  1902,  you  say:  ''Work 
has  been  in  progress  by  tlie  contractors  until  the  present 
time." 

The  contract  further  provides  that  if  the  contractors  fail  to 
(complete  the  contract  as  specified  therein  they  shall  be  liable 
for  all  damages  incurred  by  the  United  States  by  reason  of 
said  failure. 

In  8  Comp.  Dec,  104,  quoting  from  the  syllabus,  it  was 
held  that — 

"  Where,  after  the  expiration  of  the  time  specified  in  a  con- 
tract for  the  completion  of  the  work  therein  provided  for,  a 
contractor  is  permitted  to  continue  in  the  performance  thereof, 
the  time  limit  is  thereby  waived. 

''The  waiver  of  the  time  limitation  in  a  contract  leaves  all 
other  provisions  of  the  contract  in  force,  and  for  the  per- 
formance of  the  work  provided  for  therein  the  contractor  is 
entitled  to  the  price  stipulated  therefor  in  the  conti-act,  less 
the  amount  of  damages  arising  from  the  delay." 

You  do  not  state  whether  or  not  any  damage  had  been 
incurred  at  the  time  3'our  communication  was  written.  But 
even  if  no  damage  had  then  been  incurred  it  would  not  be 
clear  that  none  would  be  mcurred  before  the  completion  of 
the  light-house,  which  you  say  will  have  to  be  deferred  until 
spring.  This  is  especially  doubtful  in  view  of  your  further 
statement  that  "certain  riprap  ^.tone  called  for  by  the  speci- 
fications has  not  been  deposited  around  the  structure,  as 
required."    The  provision  for  this  work  is  as  follows: 

"After  the  foundation  pier  has  been  sunk  the  depression  ia 
the  bottom  of  the  bay  around  the  cylinder  below  tne  general 
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surface  of  the  shoal  must  be  filled  in  with  gneiss  or  granite 
riprap  stone,  extending  40  feet  in  all  directions  from  the' 
cylinder,  with  a  height  of  5  feet  at  circumference  of  same, 
measured  from  the  original  bottom  of  the  bay  and  sloping 
gradually  to  the  periphery.  The  stone  must  be  clean  and 
ijound,  of  various  sizes,  from  75  to  1,200  pounds  in  weight, 
and  in  proper  proportion  to  pack  compactl3\" 

I  will  not  assume  to  express  opinion  upon  the  necessity 
of  this  stone  filling  as  a  protection  to  the  foundations  of  the 
light-house.  But  in  considering  the  terms  of  this  contract  in 
connection  with  your  proposition  it  is  clearly  my  duty  to  bear 
in  mind  that  if,  by  reason  of  the  failure  of  the  contractors  to 
comply  with  this  provision  of  the  contract,  the  light-house 
should  be  damaged  or  destroyed  before  delivery  and  accept- 
ance, they  would  be  liable  for  all  damages  arising  therefrom. 
In  the  present  state  of  affairs  the  Government  has  ample  pro- 
tection from  such  loss..  But  if  a  payment  of  $20,000  shouM 
now  be  made  a  question  might  arise  whether  the  Government 
had  not  accepted  that  portion  of  the  structure  which  had  been 
completed.  But  whether  this  would  be  so  or  not,  it  would 
have  seriously  impaired  the  protection  against  loss  which  it 
now  holds. 

In  considering  the  authority  of  officers  of  the  Govern- 
ment to  waive  the  time  limitation  in  a  contract,  in  the  decision 
mpra  I  said: 

"Its  officers  do  not  possess  plenary  powers,  and  it  must  be 

Presumed  that  they  are  not  authorized  to  sacrifice  its  interests, 
herefore  it  has  been  held  that  a  Government  officer  is  not 
authorized  to  extend  the  time  of  a  contract  if  such  extension 
will  operate  to  release  the  contractor  or  his  sureties  from 
liability  for  damages,  or  be  otherwise  detrimental  to  the  inter- 
ests of  the  Government.  So  far  as  I  am  aware,  this  principle 
has  heretofore  been  applied  only  where  such  damage  had 
already  accrued.  (5  Comp.  Dec,  749.)  But  I  see  no  reason 
why  it  should  not  apply  to  a  release  of  liability  for  damage 
which  may  thereafter  accrue  by  reason  of  such  extension, 
unless  otherwise  compensated  for." 

1  think  this  principle  is  equally  applicable  to  a  modification 
of  any  other  provision  of  a  contract.  I  think  it  is  clear, 
therefore,  that  you  are  not  authorized  to  make  the  proposed 
payment  under  the  terms  of  this  contract,  or  to  modify  these 
terms  in  any  manner  that  will  be  detrimental  to  the  interests 
of  the  Government. 
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There  is  also  a  further  objection  to  your  proposition.  This 
contract  was  made  by  Toomey  Brothers  &  Co.,  a  firm  com- 
posed of  Humphrey  Toomey,  Daniel  Toomey,  Dennis  Toomey, 
and  Paul  W.  Harrison,  of  the  town  of  Guilford,  Conn.  It 
appears  that  you  now  contemplate  entering  into  what  you  term 
a  "supplementary  agreement,"  to  be  executed  by  the  Toomey 
Brothers  Company,  described  as  the  successors  of  Toomey 
Brothers  &  Co.  You  do  not  state  how  this  company  is  con- 
stituted, but  you  indicate  that  it  has  a  president,  through 
whom  it  acts.  It  is  probable,  therefore,  that  this  company  is 
•  a  joint  stock  company,  whether  incorporated  or  not  does  not 
appear.  If  Incoi-porated  it  is  clear  that  it  does  not  represent 
the  persons  who  .executed  the  original  contract,  and  even  if 
not  incorporated  it  is  doubtful  if  it  does  so. 

In  the  absence  of  explicit  evidence  to  the  contrary  I  think 
i  must  assume  from  the  facts  presented  that  the  Toomey 
Brothers  Company  is  not  a  mere  name  for  the  members  of 
which  the  firm  of  Toomey  Brothers  &  Co.  was  composed,  and 
that  therefore  it  is  a  different  party.  It  is  too  plain  for  argu- 
ment that  one  party  can  not  modify  a  contract  made  by  another 
party. 

I  have,  therefore,  to  advise  you  that  you  are  not  authorized 
to  make  the  contemplated  payment  upon  the  execution  of  the 
proposed  contract. 


COMPLETION  BY  HIS  SURETIES  OF  WORK  UNDER 
A  CONTRACT  WITH  A  DECEASED  CONTRACTOR. 

Where  a  contractor,  having  failed  to  complete  the  work  provided  for  in 
the  contract  with  him,  died,  and  the  contract  has  not  been  annulled  or 
rescinded,  the  sureties  are  authorized  to  complete  it;  but  there  is  no 
authority  to  pay  to  them  percentages  retained  from  payments  made 
to  the  contractor,  nor  to  pay  them  for  work  which  they  may  do,  except 
upon  an  adjustment  of  all  equities  of  the  decedent 

( Comptroller  Trdcewell  to  tha  Coimnissiwiers  of  the  District 
of  Columbia^  Fehruai^  26,  1902.) 

I  am  in  receipt  of  your  communication  of  the  11th  instant, 
which  reads: 

''The  Commissioners  of  the  District  of  Columbia  have  the 
honor  to  request  your  opinion,  for  their  guidance,  upon  the 
following  state  of  facts: 
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"Mr.  John  Jacoby  was  contractor  for  the  grading  of  Joliet 
street  under  eonti-act  with  the  District  of  Columbia,  No.  2921. 

' '  He  has  since  died.  His  executors  renounce  their  executor- 
ship, leaving  the  contract  in  the  status  of  default.  The  work 
is  of  great  importance,  and,  in  the  judgment  of  the  Commis- 
sioners, should  be  promptly  prosecuted  to  completion. 

^•^The  Commissioners  desire  to  know  whether  they  would  be 
authorized  to  accept  the  proposition  of  the  bondsmen  to  com- 

Elete  the  work  under  an  agreement  to  be  made  by  which  the 
itter  shall  receive,  in  addition  to  the  amounts  hereafter  to  be 
earned  under  the  contract,  the  amounts  already  due  and  unpaid 
for  work  done  under  said  contract,  or  whether  it  is  necessary 
to  readvertise  and  relet  the  work  to  the  lowest  bidder." 

You  say  in  this  communication,  after  reciting  the  death  of 
Jacoby  and  the  refusal  of  his  executors  to  qualify,  that  the 
conti"act  is  in  a  status  of  default.  Just  what  3^ou  mean  by 
this  latter  statement  I  do  not  fully  understand.  1  presume 
you  mean  that  the  contract  had  not  been  completed  by  Jacoby 
in  his  lifetime,  nor  within  the  time  stipulated  by  the  contract. 
The  time  for  its  completion  under  the  terms  of  the  contract 
expired  on  the  24th  day  of  November  last.  Whether  Jacoby 
died  prior  or  subsequent  to  that  date  is  not  disclosed;  whether 
the  time  for  the  completion  of  the  work  was  extended  is  not 
disclosed;  nor  whether  the  time  limitation  was  waived  by 
standing  by  and  permitting  the  contractor  to  proceed  with  the 
work  of  grading  after  the  date  set  for  the  completion  of  this 
street  is  also  not  disclosed.     (8  Comp.  Dec,  104.) 

These  matters,  however,  do  not  appear  to  be  of  great 
importance  for  the  reason  that  you  have  not  treated  this  as  a 
defaulted  contract  and  exercised  your  right  under  its  terms 
to  rescind  the  same  and  relet  the  work. 

In  this  state  of  the  case  the  personal  representative  of  Jacoby 
has  exactly  the  same  right  to  go  ahead  with  the  work  under 
the  terms  of  the  contract  as  Jacoby  would  have  if  he  were  liv- 
ing, and  no  more  right,  suffering  the  same  penalties  in  case 
Tou  have  not  exercised  your  authority  to  rescind  and  relet  as 
would  Jacoby  himself  if  he  were  completing  the  contract  in 
person. 

If  the  estate  of  Jacoby  refuses  to  complete  the  work  under 
the  terms  of  the  contract  and  you  fail  to  exercise  your  right 
to  rescind  and  relet  the  contract,  then  the  sureties  of  Jacoby 
have  exactly  the  same  right  to  complete  the  work  under  the 
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terms  and  limitations  of  the  contract  as  had  Jacoby  if  he  had 
lived  or  as  has  his  personal  representative. 

You  would  have  no  authority  to  pay  Jacoby  or  his  estate 
the  retained  percentages  until  the  completion  and  acceptance 
of  this  work,  nor  have  you  any  authority  to  pay  his  sureties 
such  retained  percentages  until  the  completion  and  acceptance 
of  the  entire  work,  if  you  ever  have  authority  to  pa}^  them 
such  retained  percentages. 

This  is  not  such  a  contract  as  was  under  consideration  in 
7  Comp.  Dec,  402.  The  work  does  not  require  any  partic- 
ular artistic  skill  or  personal  service,  and  consequently  did 
not  terminate  at  the  death  of  Jacoby  and  did  not  release  his 
estate  or  sureties  fi'om  the  duty  of  completing  the  same  under 
its  terms.  The  case  in  2  Comp.  Dec,  346,  wherein  it  was 
announced  that  the  sureties  on  a  contract  can  not  be  recog- 
nized to  complete  the  same  on  default  of  the  principal,  is 
disapproved  by  the  present  Comptroller.  It  announces  a 
doctrine  which  is  not  only  not  supported  by  authority  but 
utterly  repugnant  to  every  idea  of  good  faith  and  fair  dealing 
between  man  and  man.  Its  effect  is  equivalent  to  saying  to  a 
surety  on  a  bond,  Your  principal  has  made  default  in  his  con- 
tract, and  I  hold  you  responsible  to  make  his  contract  good, 
but  I  will  not  permit  you  to  take  his  place  and  make  it  good. 
It  is  not  intended  herein  to  say  that  when  a  contractor  de- 
faults that  his  contract  should  not  be  rescinded  and  relet,  but 
it  is  intended  to  be  said  that  the  sureties  have  a  perfect  right 
to  prevent  such  default  as  would  result  in  your  right  to  re- 
scind and  relet,  by  doing  the  work  themselves,  thereby  pre- 
venting such  default.  If,  however,  where  the  Government  is 
a  party,  they  do  such  work,  there  is  a  pmctical  difficulty  in 
the  way,  and  that  is  the  question  of  payment  to  them  for  the 
work  so  done.  This  difficulty  does  not  only  apply  to  retained 
percentages  earned  by  their  principals,  but  to  payment  for 
the  estimated  work  done  by  them  in  carrying  out  the  contract 
on  which  they  are  the  sureties.  The  owner  of  the  work  con- 
tracted for  in  the  case  at  bar,  the  District,  has  agreed  to  pay 
the  contractor.  It  is  not  incumbent  upon  the  District,  in 
many  cases  it  would  be  impossible  for  it,  to  settle  or  attempt 
to  settle  equities  that  may  exist  between  the  estate  of  it'^  con- 
tractor and  his  sureties  who  complete  the  work  for  their  own 
protection.     If  such  sureties*,  in  the  completion  of  the  work, 
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are  fully  indemnified  for  what  the}^  do  and  furnish  by  the 
amounts  earned  by  them,  by  what  process  of  reasoning  can 
it  be  maintained  that  they  are  entitled  to  have  in  addition 
something  earned  by  the  contractor  but  retained  from  him  by 
the  terms  of  the  contract?  On  the  other  hand,  the  very  pur- 
pose of  such  retention  was  to  keep  the  contractor  a  creditor 
and  spur  him  on  to  complete  the  work  according  to  the  con- 
tract in  order  that  he  may  collect  such  retentions  and  make 
them  his  own.  The  sureties  are  interested  in  such  retention, 
and  if  the  owner  should  pay  them  to  the  contractor  before 
they  are  due  under  the  contract,  such  act  would  result  in  the 
release  of  the  sureties  on  the  ground  that  such  action  deprives 
them  of  a  substantial  means  of  indemnity  from  loss  if  they 
are  called  upon  to  finish  the  work  or  respond  in  damages  in 
tu^e  the  work  is  relet  at  an  advance  in  price  over  that  origi- 
nally contracted  for.     (See  57  Fed.  Rep.,  179.) 

If  the  sureties  complete  the  work  for  their  own  protection, 
they  become  trustees  for  the  estate  of  their  principal  and 
must  respond  to  it  for  any  profit  made  on  such  work  af tei 
fully  indemnifying  themselves  for  all  proper  expenditures  on 
account  of  such  work,  but  they  may  possibly  be  paid  a  fair 
percentage  for  their  superintendence  of  such  work  in  addition. 

The  law  being  such,  how  are  you  to  know  in  advance 
whether  the  retained  percentages  due  Jacoby^  at  his  death  will 
W  necessary  to  indemnify  these  sureties  if  they  complete  the 
workf  They  may  or  may  not,  depending  entirely  upon  the 
cost  to  them  of  completing  the  grading. 

All  I  can  say  to  you  cony erning  the  subject-matter  of  your 
inquiry  is  that  you  certainly  are  not  authorized  to  agree  with 
the  sureties  of  Jacoby  to  indemnify  or  pay  to  them  the  amount 
of  retained  percentages  withheld  on  the  estimates  made  to 
Jacoby;  that  if  the  sureties  without  a  rescinding  of  the  original 
contract,  or  a  reletting  thereof,  complete  this  work,  you  are 
unauthorized  to  pay  them  even  for  the  work  done  by  them 
unless  you  are  satisfied  that  the  estate  of  eJacoby  is  without 
e<iuity  in  such  sums. 

This  may  seem  to  be  a  hard  rule,  but  it  is  the  only  one  that 
affords  protection  to  the  Government  or  the  District.  It 
frequently  happens  that  it  is  only  at  the  end  of  long  and 
expensive  litigation  between  the  sureties  on  bonds  who  com- 
plete the  work  of  their  principals,  with  such  principals  or 
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their  estates,  that  it  is  known  to  whom  belong  the  proceeds 
of  such  work. 

The  Government,  neither  by  its  Auditors  nor  by  its  dis- 
bursing officers,  is  prepared  to  settle  such  perplexing  con- 
troversies. If  the  bondsmen  can  not  procure  a  statement 
from  the  principals  in  such  contracts,  or  their  estates  when  the 
principals  are  deceased,  to  the  effect  that  the  amounts  eaiiied 
by  the  sureties  belong  to  and  are  owned  by  them,  it  would  be 
very  unsafe  to  make  such  payments.  However,  the  bonds- 
men are  not  without  remed3^  They  may  go  into  a  court  and 
have  these  equities  adjusted  and  ascertained  and  then  we  can 
safely  pay  under  the  order  of  the  court.  If  this  is  not  satin- 
factory  to  them  they  may  refuse  to  complete  the  work,  and 
then  the  Government  will  rascind  and  relet.  This  action 
would  hold  the  bondsmen  liable  to  make  good  to  the  Govern- 
ment all  damages  sustained  on  account  of  such  reletting. 
They  are  free  to  bid  at  such  reletting  and  can  therefore  fully 
protect  themselves  so  far  as  the  law  gives  them  protection. 


PURCHASING  BISON  FOR  DOMESTICATION  IN  THE 
YELLOWSTONE  NATIONAL  PARK. 

The  provision  in  section  2475,  Revised  Statutes,  that  the  proceeds  of  leases 
of  ground  of  the  Yellowstone  National  Park  and  other  revenues  thereof 
may  be  expended  in  the  **  management,"  and  the  appropriation  for 
the  "administration"  of  the  park,  authorize  the  purchase  of  bison 
for  domestication  therein. 

{Comptrollei'  Tracewellto  the  Sea^etary  of  tJie  hiterior^  Febru- 
ary 26, 1902.) 

I  have  received  vour  letter  of  the  20th  instant,  as  follows : 

*•'  The  Department  has  under  consideration  the  advisability^ 
of  starting  a  new  herd  of  buffalo  in  the  Yellowstone  National 
Park  by  catching  up  all  the  young  buffalo  that  can  be  found 
and  placing  them  under  fence  at  some  convenient  point  in  the 
reservation  where  they  can  be  looked  after  carefully.  Twenty- 
two  of  these  animals  are  already  located  near  the  head  of 
Pelican  Creek,  and  it  may  be  desirable  to  introduce  some  new 
blood  into  this  herd,  which  can  be  done  only  by  purchasing  a 
few  animals  from  the  owners  of  herds  known  to  the  Depart- 
ment. 

''  Before  taking  final  action  in  the  matter  I  have  to  request 
that  you  will  advise  me  whether  the  Department  is  author- 
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ized  to  purchase  bison  for  domestication  in  the  Yellowstone 
National  Park  and  make  payment  therefor  from  the  revenues 
derived  from  leases  of  ground  for  hotel  and  other  purposes, 
transportation,  and  other  privileges  for  the  accommodation  of 
the  traveling  public  in  the  park,  the  latter  being  made  under 
the  authority  conferred  by  the  act  of  March  1, 1872  (17  Stat., 
532),  now  sections  2474  and  2475,  Revised  Statutes  of  the 
United  States." 

As  I  understand  your  question,  it  is  not  as  to  the  propriety 
or  legality  of  the  purchase  generally,  but  as  to  the  availability 
of  the  revenues  of  the  park  for  this  particular  purchase,  and 
it  probably  arises  from  some  doubt  in  the  matter  growing  out 
of  a  decision  of  this  office  dated  January  11,  1900,  as  to  the 
use  of  the  park  revenue  fund. 

Section  2476  of  the  Revised  Statutes  contains  the  following 
provision: 

''  The  Secretary  of  the  Interior  may,  in  his  discretion,  grant 
leases  for  building  purposes  for  terms  not  exceeding  ten  years 
of  small  parcels  of  ground,  at  such  places  in  the  park  as  may 
re(^uire  the  erection  of  buildings  lor  the  accommodation  of 
visitors;  all  of  the  proceeds  of  such  leases  and  all  other  rev- 
enues that  may  be  derived  from  any  source  connected  with 
the  park  to  be  expended  under  his  airection  in  the  manage- 
ment of  the  same  and  the  construction  of  roads  and  bridle 
paths  therein." 

This  section  further  provides: 

"  He  shall  provide  against  the  wanton  destruction  of  the 
fish  and  game  found  within  the  park,  and  against  their  cap- 
ture or  destruction  for  the  purposes  of  merchandise  or  profit. 
He  shall  also  cause  all  persons  trespassing  upon  the  same  to 
he  removed  therefrom,  and  generally  is  authorized  to  take  all 
such  measures  as  may  be  necessary  or  proper  to  fully  carry 
out  the  objects  and  purposes  of  this  section  " 

If  this  section  stood  alone  and  was  unaffected  by  other  pro- 
vissions  of  law,  it  would  be  an  easy  matter  to  determine  that 
the  expenditure  in  question  is  under  your  direction  in  the 
management  of  the  park,  and  payable  from  the  park  revenues; 
if,  indeed,  the  herding  of  the  young  buffalo  to  be  found  in 
the  park,  and  incidentally  the  introduction,  by  purchase,  of 
new  blood  into  this  herd,  might  not  be  held  to  be  specifically 
a  provision  against  the  ''destruction  of  the  *  *  *  game 
found  within  the  park,"  which  is  made  a  part  of  your  duties 
under  the  section.     When,  however,  other  legislation  affecting 
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expenditures  on  account  of  the  park  is  taken  into  considera- 
tion, the  question  becomes  more  doubtful. 

The  act  of  March  3,  1901  (31  Stat.,  1169),  contains  the 
following  provisions: 

''For  the  improvement  of  the  Yellowstone  National  Park, 
and  for  the  maintenance  and  repair  of  existing  improvements, 
to  be  expended  by  and  under  the  direction  of  the  Secretary  of 
War,  one  hundred  and  thirteen  thousand  dollars    *    *     *." 

"•For  the  administration  and  protection  of  t^e  Yellowstone 
National  Park,  to  be  expended  and  by  and  under  the  direc- 
tion, of  the  Secretary  of  the  Interior,  five  thousand  dollars.'' 

Here  are  two  appropriations  for  the  park,  one  of  $113,000 
for  its  ' '  improvement "  and  for  the  ' '  maintenance  and  repair  " 
of  existing  improvements,  to  be  expended  under  the  direction 
of  the  Secretary  of  War;  the  other  of  $5,000,  for  the  "admin- 
istration" and  "protection"  of  the  park,  to  be  expended 
under  the  direction  of  the  Secretary  of  the  Interior.  With- 
out now  attempting  to  distinguish  between  expenditures  for 
"improvement"  and  "maintenance"  and  those  for  "adminis- 
tration" and  "protection,"  which  are  thus  put  under  the 
control  of  sepai-ate  departments,  it  need  only  be  said  that 
Congress  must  be  presumed  to  have  had  some  intention  in 
thus  distinguishing  the  character  of  expenditures  and  the 
administration  of  the  appropriations,  and  that  these  pro- 
visions must  be  borne  in  mind  in  construing  section  2475. 

If  the  question  were  as  to  the  availability  of  one  of  these 
appropriations  rather  than  the  other  for  the  purchase  of  the 
buffalo  for  the  park,  assuming  one  or  the  other  of  them  to  l^e 
available,  it  might  at  first  glance  be  difficult  to  determine 
whetherthe  expenditure  would  be  in  the  nature  of  an  "improve- 
ment" or  in  the  nature  of  "administration"  or  "protection,'' 
although  I  think  it  may  be  fairly  assumed  that  the  herding  of 
the  young  buffalo  and  the  placing  them  under  fence,  and  also 
the  purchase,  if  desired,  of  other  animals  to  improve  the  herd 
is  clearly  a  matter  within  the  discretion  either  of  yourself  or  of 
the  Secretary-  of  War.  If  of  the  latter,  the  appropriation 
made  in  the  act  of  March  3,  1901,  sujrra^  which  is  placed  under 
his  control,  is  alone  available,  and  it  would  not  be  proper  to 
use  either  the  appropriation  placed  under  your  control  in  the 
act  or  the  park  revenues  for  this  object. 

If,  on  the  other  hand,  it  be  held  that  the  proposed  expendi- 
ture is  within  your  discretion,  the  question  still  remains  as  to 
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whether  the  revenues  of  the  park  arising  under  authority  of 
section  24:75  are  available. 

It  can  not,  I  think,  be  questioned  that  Congress,  in  making 
these  two  appropriations  and  placing  them  under  the  contiol 
of  the  two  officers  of  the  Government  who  administer  the  af- 
fairs of  the  Yellowstone  National  Park,  intended  to  provide 
fully  for  all  expenses  which  might  arise  from  the  "improve- 
ment," the  *•  maintenance  and  repair  of  existing  improve- 
ments," the  ''administration,"  and  the  '"protection"  of  the 
park;  and,  under  the  well-accepted  riile  of  construction,  these 
appropriations  would  ordinarily  be  deemed  exclusive  for  these 
objects,  although  there  may^  be  another  appropriation  which, 
in  the  absence  of  the  specific  appropriations,  might  be  held  to 
be  available.     (1  Comp.  Dec,  126,  236;  4  id.,  24,  269.) 

Before  Congress  began  to  make  appropriations  for  the  park, 
there  can  be  no  question  that  section  2475  was  fully  operative 
for  the  payment  by  you  of  any  necessary  and  proper  expenses 
connected  with  the  park;  but,  as  I  endeavored  to  show  in  my 
decision  of  Januaiy  11,  1900,  this  authority  has  been  greatly 
limited  by  subsequent  action  of  Congress,  and  it  still  re- 
mains to  be  considered  whether  that  limitation  afiects  the  pro- 
posed use  of  revenues  of  the  park. 

I  am  informed  that  until  the  year  1885  there  were  no  reve- 
Dues  derived  from  the  leases,  etc.,  in  the  park,  and  Congress, 
apparently  in  recognition  of  the  fact,  first  made,  in  the  act  of 
June  20,  1878  (20  Stat.,  229),  an  appropriation  as  follows: 

"To  enable  the  Secretarv  of  the  Interior  to  protect,  pre- 
serve, and  improve  the  Yellowstone  National  Park  in  compli- 
ance with  section  twenty-four  hundred  and  seventy-five  of  the 
Revised  Statutes  of  the  United  States,  ten  thousand  dollars." 

The  appropriation  acts  for  the  fiscal  years  1880  and  1881 
contained  appropriations  made  in  similar  terms.  The  act  of 
August  7,  1882  (22  Stat.,  329),  made  provision: 

*'For  every purp<me  and  oibject  necessarv  for  the  protection, 

f reservation,  and  improvement  of  the  Yellowstone  National 
ark,   including  compensation  of  superintendent    and  em- 
ployees, fifteen  thousand  dollars." 

The  acts  of  March  3,  1883  (22  Stat.,  626),  July  7,  1884  (23 
Stat.,  211),  and  March  3,  1885  (id.,  499),  contain  appropria- 
tions as  follows: 

'*For  ever}'  purpose  and  ol)ject  necessary  for  the  protec- 
tion, preservation,   and  improvement    of    the  Yellowstone 
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National  Park,  including  compensation  of  superintendent  and 
employees,  forty  thousand  dollars,  two  thousand  dollars  of 
saia  amount  t  j  be  paid  annually  to  a  superintendent  of  said 
park,  and  not  exceeding  nine  hundred  dollars  annually  to 
each  of  ten  assistants,  all  of  whom  shall  be  appointed  by  the 
Secretary  of  the  Interior  and  reside  continuously  in  the  park, 
and  whose  duty  it  shall  be  to  protect  the  game,  timber,  and 
objects  of  interests  therein;  the  balance  of  the  sum  appropri- 
ated to  be  expended  in  the  construction  and  improvement  of 
suitable  roads  and  bridges  within  said  park,  under  the  super- 
vision and  direction  of  an  engineer  officer  detailed  by  the  Sec- 
retary of  War  for  that  purpose." 

In  a  decision  made  January  11,  1900,  it  was  said: 

''The  act  of  March  3,  ISSS^  supra^  modified  slightly  the 

f)i^ovisions  of  section  2476  of  the  Revised  Statutes  in  regard  to 
eases  of  portions  of  ground  within  the  park  for  building  pur- 
poses, and  declared  all  contracts,  agreements,  or  exclusive 
privileges  heretofore  made  or  given  to  be  invalid,  but  con- 
tained no  provisions  as  to  the  revenues  derived  from  the 
leases.  This  omission,  taken  in  connection  with  the  language 
of  the  appropriation  *  for  every  purpose  and  object  necessary 
for  the  protection,  preservation,  and  improvement'  of  the 
park,  and  with  the  fact  that  the  appropriation  was  by  the  act 
mcreased  from  $15,000  to  $40,000,  might  very  well  be  held  to 
be  an  implied  repeal  of  the  authority  of  the  Secretary  of  the 
Interior  to  use  the  revenue  of  the  park  I  am  informed,  how- 
ever, that  the  practical  construction  given  to  the  act  has  been 
that  no  such  repeal  was  implied,  that  there  were  no  revenues 
derived  from  the  leases  in  the  park  until  the  year  1885,  and 
that  since  that  time  the  Secretary  of  the  Interior  has  continued 
to  use  the  revenues  of  the  park  under  the  authority  of  section 
2475  of  the  Revised  Statutes.  Unless  clearly  wrong  I  am  un- 
willing to  disturb  such  a  long  continued  and  uniform  prac- 
tice, and  it  only  remains  to  determine  whether  the  funds  are 
available  for  the  particular  expenditures  under  consideration.'"* 

The  act  of  March  3,  1891  (26  Stat.,  977),  provided: 

''  For  the  improvement  of  the  Yellowstone  National  Park, 
seventy-five  thousand  dollars,  the  same,  together  with  the  un- 
expended balances  of  the  appropriations  already  made,  to  be 
expended  by  and  under  tne  direction  of  the  Secretary  of 
War." 

Appropriations  substantially  the  same  in  terms  were  made 
in  1892, 1893,  and  1894,  and  the  act  of  March  2, 1895  (28  Stat., 
945),  made  provision  for — 

''The  improvement  and protectkm  of  the  Yellowstone  Na- 
tional Park,  to  be  expended  by  and  under  the  direction  of  the 
Secretarv  of  War,'' 
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which  has  been  substantially  the  language  of  all  the  appropria- 
tions since  made,  until  the  passage  of  the  current  appropria- 
tion act,  which,  as  shown  above,  authorizes  the  Secretary  of 
War  to  expend  $113,000  "  for  the  imprm^emeiit  of  the  Yellow- 
stone National  Park,  and  for  the  maintenance  and  repair  of 
existing  improvements,"  and  authorizes  the  Secretary  of  the 
Interior  to  expend  $5,000  ''for  the  administration  2i\\di pi'otec- 
tmi  of  the  Yellowstone  National  Park." 

While  it  may  be  diflScult,  in  view  of  all  the  legislation  in 
regard  to  the  park,  to  escape  the  conclusion  that  Congress 
intended  this  sum  of  $118,000  to  be  exclusive  for  all  objects 
connected  therewith,  it  must  be  borne  in  mind  that  the  right 
of  the  Secretary^  of  the  Interior  to  use  the  revenues  derived 
under  section  2475  in  the  management  of  the  park  has  never 
been  authoritatively  questioned,  and  hence  Congress  must  be 
presumed  to  have  made  the  appropriations  with  knowledge 
that  that  section  is  held  to  be  fully  opemtive. 

It  must  therefore  be  held  that  there  are  two  funds  under 
the  control  of  the  Secretary  of  the  Interior  for  expenses  in 
connection  with  the  park,  one  derived  from  the  revenues 
under  section  2475,  as  amended  by  the  act  of  March  3,  1901, 
supra^  which  is  available  in  the  "management"  of  the  park; 
the  other  created  by  the  appropriation  act  of  March  3,  1901, 
supra,  which  is  available  for  expenses  of  "administration" 
and  " protection."  Since  no  clear  distinction  can  be  drawn  be- 
tween expenses  of  "  management"  and  of  "  administration,"  it 
seems  clear  that  the  rule  of  exclusion  above  referred  to  can  not 
be  applied  to  either  of  these  funds,  and  hence  that  the  funds 
have  a  common  object  and  are  available  in  common. 

**While  it  is  a  rule  that  a  specific  appropriation  excludes 
the  use,  for  the  same  objects,  of  a  general  appropriation,  yet 
when  there  are  two  appropriations  both  applicable  to  the  same 
object,  they  are  to  ne  treated  as  cumulative,  and  either  or 
both  can  be  used  in  the  discretion  of  the  head  of  the  Depart- 
ment."  (4  Comp.  Dec,  121.) 

If,  therefore,  the  esta})lishment  of  a  new  herd  of  buflfalo  in 
the  park,  in  the  manner  stated  by  you,  and  the  purchase  of 
additional  animals  from  outside  parties  are  considered  to  be 
matters  of  "management"  or  ''administration"  rather  than 
of  "improvement,"  which  seems  a  reasonable  construction  of 
the  terms  in  view  of  the  changes  of  language  made  in  the  cur- 
rent appropriation  act,  I  am  of  the  opinion  that  the  expenses 
24941— Vol.  8 36 
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connected  therewith  are  within  the  control  of  the  Secretary 
of  the  Interior,  and  pa3'able  from  the  revenues  derived  under 
section  2475,  or  from  the  appropriation,  as  he  may  direct. 


DEDUCTION  FROM  CONTRACT  PRICE  FOR  DELIV- 
ERY  OF  INFERIOR  GOODS. 

Where  a  contract  for  the  sale  of  jfoods  to  the  Grovernment  provides  that  if 
on  inspection  they  are  found  inferior  to  the  standard  of  those  called 
for  by  the  contract  and  are  accepted,  a  deduction  twice  greater  than 
the  deficiency  in  value  shall  be  made  from  the  contract  price,  said 
deduction  is  a  penalty  and  not  an  amount  agreed  upon  as  liquidated 
damages,  and  only  the  difference  between  the  value  of  the  goods  fur- 
nished and  the  value  of  such  as  should  have  been  furnished  should  be 
deducted  in  making  payment. 

(Decmon  hy  Assistant  Comptroller  Mitcliell^  February  27^  1902. ) 

The  Hoskins-Ross  Manufacturing  Company^  appealed  Jan- 
uary 24,  1902,  from  the  action  of  the  Auditor  for  the  Interior 
Department  in  settlement  dated  January  22, 1902,  of  its  claim 
for  pay  for  brooms  furnished  the  Government  under  its  con- 
tract dated  April  27,  1901,  and  approved  by  the  Acting  Sec- 
retary of  the  Interior  May  19,  1901.  The  auditor  made 
certain  deductions  from  the  contract  price  because  of  failure 
to  deliver  in  time,  and  because  of  the  inferiorit}-  of  the  goods 
furnished.  The  claimant  objects  to  the  deduction  for  failure 
to  deliver,  claiming  that  delivery  was  made  in  time,  but 
makes  no  objection  to  the  other  deductions  except  to  enter  a 
formal  protest. 

The  contract  called  for  700  dozen  brooms,  at  $2.28  per 
dozen,  amounting  to  $1,596,  to  be  delivered  as  per  sample 
submitted,  and  as  required  by  A.  C.  Tonner,  Acting  Com- 
missioner of  Indian  Affairs,  who  executed  the  contract  on 
behalf  of  the  Government  as  the  party  of  the  first  part.  The 
following  portions  of  the  contract  are  material  to  a  further 

understanding  of  the  case: 

*  «  *  *  * 

''Article  4.  *  *  *  That  all  of  said  goods  and  supplies 
shall  be  delivered  at  the  earliest  date  practicable,  and  within 
ninety  days  from  the  date  of  the  requisition  for  said  goods. 
For  failure  to  deliver  the  articles  or  goods  contracted  for 
within  the  said  period  of  ninety  days,  delay  due  to  acts  of 
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God  alone  excepted,  said  part}"  of  the  second  part  agrees  that 
a  penalty  of  1  per  centum  of  the  value  of  articles  unde- 
livered shall  be  charged  for  each  five  days'  (or  fraction  thereof) 
delay  beyond  the  time  above  stated."    *    *    * 

"Article  5.  *  *  *  In  case  said  party  of  the  second  part 
shall  fail  to  deliver  such  proper  goods  or  supplies  within  said 
period  of  five  days,  then  the  said  party  of  tne  first  part  shall 
nave  the  right  to  purchase,  or  cause  to  be  purchased,  in  open 
market,  or  otherwise,  such  goods  or  supplies  as  may  be 
required  tosupply  the  deficiency.  And  the  party  of  the  second 
part,  and  its  sureties,  shall  be  held  accountable  under  the  bond 
which  may  be  given  for  the  faithful  perf onnance  of  this  agree- 
ment for  any  excess  in  the  cost  of  the  goods  or  supplies  so 
purchased  over  and  above  the  cost  of  the  same  at  the  price  or 
prices  designated  in  the  schedule  hereto  annexed:  Provided^ 
That  in  the  case  of  any  article  to  be  furnished  under  this  con- 
tract, if  the  quality  of  that  offered  shall  be  inferior  to  the 
standard  of  the  sample  upon  which  the  contract  was  awarded, 
and  the  necessities  of  the  service  be  such  as  to  compel  the 
party  of  the  first  part,  or  his  agents,  to  accept  the  article  or 
articles  offered,  then  the  same  may  be  received  subject  to  the 
inspection  and  test  of  a  competent  inspector,  to  be  designated 
by  the  partv  of  the  first  part,  to  determine  the  percentage  of 
value  less  than  the  sample  aforesaid,  and  upon  whose  findings 
payment  shall  be  made  at  a  percentage  of  deduction  twice 
gi'eater  than  the  difference  in  value  between  the  articles  so 
furnished  and  the  price  herein  agreed  to  be  paid." 

Requisition  for  the  goods  in  controversy  was  made  June  15, 
1901,  and  under  the  contract  the  claimant  was  required  to 
make  delivery  within  ninety  days  thereafter,  or  by  September 
13,  1901.  No  question  is  made  but  that  the  goods  were  actu- 
ally received  at  the  Government  warehouse  in  Chicago  as 
required  on  or  about  September  7,  and  before  the  13th,  with 
the  possible  exception  of  one  small  consignment  which  bears 
the  stamp  of  having  been  received  December  11, 1901,  the  date 
when  the  whole  lot  was  inspected  and  accepted  as  hereinafter 
stated.  It  is  concluded  from  all  the  circumstances  and  from 
the  fact  that  no  mention  is  made  of  this  consignment  having 
been  received  at  a  date  different  from  the  others,  that  it  like- 
wise was  received  upon  September  7,  1901.  The  invoices  on 
all  the  other  consignments  bear  a  rubber  stamp  showing  receipt 
September  7, 1901,  which  stamp  has  in  each  case  been  crossed 
out  and  the  date  December  11  inserted  with  a  pen.  It  is  con- 
cluded that  the  latter  date  had  reference  in  all  cases  to  the  date 
of  inspection,  and  that  all  the  goods  were  received  on  Septem- 
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ber  7,  and  within  the  limit  required  by  the  conti*act.  See  also 
the  letter  of  the  Acting  Secretary  of  the  Interior  to  the  Com- 
missioner of  Indian  Affairs,  dated  Januar}-  29,  1902. 

On  inspection  the  goods  were  found  to  be  inferior  to  the 
sample  upon  which  the  conti'act  was  made  by  20  per  centum 
and  the  goods  were  accepted  with  the  understanding  that  the 
claimant  was  to  submit  to  a  deduction  of  double  the  difference 
between  the  value  of  the  goods  furnished  under  the  contract 
and  the  value  of  the  brooms  of  the  standard  upon  which  the 
contract  was  awarded,  such  difference  in  value  to  be  deter- 
mined in  the  manner  provided  by  article  5  of  the  contiuct. 
The  Auditor  deducted  40  per  cent  from  the  bill  on  this  ac- 
count and  in  addition  18  per  cent  for  an  alleged  delay  of 
eighty-nine  days  in  delivery,  upon  the  theory  that  the  goods 
were  not  delivered  until  actually  inspected  and  accepted  De- 
cember 11,  1901,  making  an  allowance  of  only  $758.23.  He 
stated  his  reasons  as  follows: 

''Article  4  of  the  contract  provides  that  for  failure  to  de- 
liver the  articles  or  goods  contracted  for  within  the  period  of 
ninety  days  the  party  of  the  second  part  agrees  that  a  penalty 
of  1  per  centum  of  the  value  of  the  articles  undelivered  shall 
be  charged  for  each  five  days'  (or  fraction  thereof)  delay  be- 
yond the  time  stated. 

"The  inspector  having  pronounced  the  broom^s  furnished 
by  claimants  inferior  in  quality  to  the  sample  upon  which  the 
contract  of  April  27,  1901,  was  awarded,  a  percentage  twice 
g^reater  than  the  difference  in  value  found  b}'- nim  is  withheld, 
m  accordance  with  article  5  of  said  contract,  and  disallowed. 

''The  inspector  having  found  the  brooms  deficient  in  quality 
20  per  cent  there  is  deducted  and  disallowed  40  per  cent. 
Also — 

"The  goods  described  on  the  invoices  were  ordered  June 
15,  1901,  and  delivered  December  11,  1901,  thus  showing  a 
delinquency  of  eighty-nine  days'  equivalent  to  a  deduction  of 
18  per  cent." 

The  claimant  on  appeal  says: 

'"  The  statement  makes  a  deduction  of  40  per  cent  for  defect 
in  goods  and  18  per  cent  for  delinquency.  The  matter  hajj 
been  under  discussion  for  several  months,  and  we  felt  that  the 
40  per  cent  was  excessive  and  unnecessarily  severe;  but  as 
there  seemed  to  be  no  easy  way  to  avoid  the  inspector's  dic- 
tum we  agreed  to  accept  a  settlement  less  40  per  cent.  We 
had  at  the  time  the  alternative  of  furnishing  other  brooms 
and   standing   a  delinquency^  charge,  but  we   accepted  the 
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former  proposition,  and  this  18  per  cent  deduction  is  not  a 
part  of  that  proposition. 

'^The  Indian  Department  will  confirm  our  contention  that 
the  40  per  cent  is  all  we  ought  to  stand  in  this  matter,  and  we 
believe  that  when  your  attention  is  called  to  this  you  will 
give  our  appeal  your  favorable  consideration. 

'*The  transaction  has  been  a  disastrous  one  for  us. 

"Please  bear  in  mind  that  these  brooms  were  delivered  at 
the  Government  warehouse  September  7  and  not  December  11, 
as  your  invoices  show,  and  this  may  be  the  occasion  of  the 
error  in  deducting  this  18  per  cent. 

"Please  help  us  to  get  this  quickly  settled  as  agreed,  viz, 
with  a  40  per  cent  deduction,  and  greatly  oblige  us.  You 
understand  that  we  allowed  the  40  per  cent  only  under  protest." 

I  think  the  delivery  was  made  in  time,  and  that  no  deduc- 
tion should  be  made  on  that  account.  It  was  incumbent  upon 
the  contractor  to  deliver  the  goods,  in  a  warehouse  to  be  desig- 
nated, within  ninety  days  after  requisition.  This  was  done, 
and  it  is  inLunaterial  that  the  goods  were  not  inspected  and 
accepted  within  the  time  limit.  The  claimant  could  not  con- 
trol the  action  of  the  inspecting  officers,  and  when  delivery 
was  made  in  the  warehouse  it  had  done  all  that  the  contract 
required  so  far  as  delivery  was  concerned.  Other  provisions 
covered  the  case  of  the  failure  to  deliver  goods  of  the  quality 
required  where  they  were  actually  accepted  under  the  con- 
tract at  a  lower  valuation,  and  a  failure  to  deliver  goods  of 
the  exact  quality  required  was  not  an  entire  failure  to  deliver. 

The  action  of  the  Auditor  deducting  18  per  cent  for  failure 
to  deliver  in  time  is  overruled. 

The  question  remains  to  be  considered  as  to  the  deduction 
of  40  per  cent  because  of  the  failure  to  furnish  goods  of  the 
quality  equal  to  the  sample.  The  Government  had  the  right 
under  the  contract  either  to  reject  the  goods  offered  and  direct 
other  goods  to  be  substituted  equal  to  the  sample;  to  purchase 
other  goods  of  the  qualitj'  required  in  the  market  and  charge 
against  the  contractor  the  excess  of  cost,  if  an}'',  above  the 
contract  price;  to  accept  the  goods  at  a  reduced  valuation  as 
provided  in  article  6  of  the  contract;  or,  perhaps,  to  rescind 
the  contract  altogether.  It  chose  to  accept  the  goods  at  the 
reduced  valuation  as  found  by  the  inspector,  and  the  question 
is  as  to  whether  a  deduction  of  40  per  cent  should  be  made, 
as  provided  in  said  article  of  the  contract,  being  twice  the  dif- 
ference in  value  of  the  goods  furnished  and  of  the  goods  of 
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the  standard  of  the  sample  upon  which  the  contract  was 
awarded,  as  determined  on  inspection;  or  whether  only  the 
actual  difference  in  value  should  be  deducted.  Or,  in  other 
words,  whether  the  40  per  cent  reduction  should  be  regarded 
as  liquidated  damages,  and  deducted  as  such,  or  whether  it 
should  be  regarded  as  a  penalty,  in  which  event  only  actual 
damages  for  failure  to  provide  goods  of  the  quality  called  for 
should  be  deducted  from  the*  contract  price. 

It  is  of  the  essence  of  a  contract  for  liquidated  damages 
that  the  parties  must  agree  upon  some  certain  amount  as  a 
measure  of  the  damages  actually  sustained.  (Hale  on  Dam- 
ages, 123.)  If  the  contract  makes  provision  for  determining- 
the  actual  damages,  and  another  and  larger  sum  than  the 
damages  so  ascertained  is  to  be  paid  for  a  breach,  then  the 
sum  so  to  be  paid  can  not  be  regarded  as  liquidated  damages. 
The  contract  having  determined  what  the  actual  damages  are, 
an  agreement  to  pay  a  greater  sum  for  the  same  purpose 
would  be  without  consideration  and  could  not  be  sustained  as 
a  valid  contract. 

In  this  case  specific  provision  is  made  for  determining  what 
the  actual  damages  are  for  failure  to  furnish  goods  of  the 
quality  required  by  the  contract,  where  the  goods  are  accepted^ 
and  a  definite  rule  is  laid  down  for  ascertaining  such  damages. 
In  one  part  of  the  contract  it  is  provided  that  in  case  of  fail- 
ure to  comply  with  certain  provisions  of  the  conti-act  the 
Government  might  purchase  other  brooms  of  the  same  quality 
and  charge  the  contractor  with  the  difference  between  the 
amount  paid  and  the  contract  price,  thus  indicating  the  rule 
which  should  measure  the  damages  in  case  the  Government 
should  choose  this  course  of  procedure.  I  think  a  proper 
construction  of  the  language  in  article  5  of  the  contract  indi- 
cates an  intention  to  apply  the  same  rule  where  the  Govern- 
ment proceeds  under  that  clause  of  the  contract  and  accepts 
the  goods  at  a  lower  valuation.  In  that  event  the  rule  of  dam- 
ages would  be  the  difference  between  the  value  of  the  goods 
received  and  the  value  of  the  goods  which  should  have  been 
furnished  under  the  contract.  This  method  of  determining 
the  damages  was  fixed  by  the  contract  and  excludes  from  con- 
sideration other  items  of  damage.  (Decision  of  February  4, 
1902,  to  Lieutenant-Ciolonel  Davis.) 
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Both  the  Government  and  the  contractor  were  bound  by  it, 
and  no  other  element  of  damages  wa*?  contemplated  by  the 
contract,  or  can  be  considered. 

Since  the  contract  makes  provision  for  ascertaining  the 
actual  damages,  a  further  provision  for  the  deduction  of  twice 
the  amount  of  such  damages  can  not  be  regarded  as  an  agree- 
ment for  liquidated  damages,  but  must  be  held  to  be  a  penalty, 
in  which  case  only  the  actual  damages  as  ascertained  in  the 
manner  provided  by  the  contract  can  be  deducted. 

Another  view  of  this  provision  will  make  the  above  con- 
clusion more  apparent.  The  amount  agreed  upon  in  a  contract 
as  liquidated  damages  must  not  be  excessively  disproportionate 
to  the  damages  which  might  be  sustained  by  the  breach,  other- 
wise it  will  not  be  presumed  that  the  parties  intended  the 
provision  for  its  payment  to  operate  as  a  measure  of  the  dam- 
ages. The  principle  is  sometimes  expressed  by  saying  that 
the  amount  agreed  upon  as  liquidated  damages  must  not  be 
unreasonable  and  unconscionable.  (8  Comp.  Dec,  133.)  It 
is  not  meant  that  parties  may  not  agree  upon  the  value  of 
things  or  services  of  which  they  may  be  deprived  b}'^  a  breach 
of  the  contract,  but  the  specification  of  the  amount  to  bfe  paid 
on  failure  to  perfoim  a  contract,  which  amount  is  unreasona- 
ble and  unconscionable,  precludes  the  idea  that  the  parties 
intended  such  amount  to  be  in  lieu  of  the  damages  actually 
sustained. 

If  in  this  case  it  be  assumed  that  the  conti-act  price  was  the 
real  value  of  the  goods  to  be  furnished,  and  the  inspector  had 
determined  that  the  goods  furnished  were  only  60  per  cent  of 
the  value  of  those  which  should  have  been  furnished,  then  the 
deduction  by  the  terms  of  the  contract  would  have  amounted 
to  100  per  cent  of  the  contract  price,  and  the  contractor  would 
have  been  left  entirely  without  compensation.  It  is  utterly 
unreasonable  to  suppose  that  the  parties  ever  intended  under 
any  circumstances  that  the  measure  of  damages  should  be  the 
entire  value  of  the  goods  furnished,  and  no  such  interpreta- 
tion should  be  given  to  this  provision  in  the  contract. 

The  general  rule  of  damages  where  goods  of  less  value  than 
those  called  for  by  the  contract  are  furnished  is  the  difference 
between  the  value  of  the  goods  furnished  and  the  value  of 
those  which  should  have  been  furnished,  unless  they  were 
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accepted  under  circumstances  which  would  amount  to  an 
admission  that  the  goods  were  of  the  quality  required.  (Hale 
on  Damages,  247.) 

As  the  amount  to  be  deducted  in  payment  under  article  5 
of  the  contract,  because  of  the  inferiority  of  the  goods  fur- 
nished, can  not  be  treated  as  liquidated  damages  for  reasons 
already  stated,  so  the  remainder  to  be  paid  after  such  deduc- 
tion can  not  be  regarded  avS  the  entire  compensation  to  be  paid 
for  the  goods  actually  delivered.  Said  article  does  not  make 
provision  for  a  purchase  of  the  inferior  goods  at  a  price 
stated,  but  instead  makes  provision  for  ascertaining  damages 
to  be  deducted  by  way  of  recoupment  in  case  the  goods  do  not 
come  up  to  the  standard  of  the  contract  and  the  Government 
is  compelled  to  accept  the  same. 

The  true  measure  of  damages  in  this  case  is  the  difference 
in  value  between  the  goods  which  were  and  those  which  should 
have  been  furnished  under  the  contract.  No  evidence  of  the 
value  of  brooms  of  the  standard  required  by  the  contract  at 
the  time  of  delivery  is  shown,  save  the  price  stated  in  the  con- 
ti'act,  but  as  no  question  is  raised  as  to  such  value,  and  as 
deduction  for  inferiority  is  to  be  made  on  the  basis  of  a  per- 
centage of  the  conti-act  price,  such  price  will  be  assumed  to 
have  been  the  actual  value  of  the  goods  to  be  furnished. 

The  action  of  the  Auditor  in  making  a  deduction  of  40  per 
cent  for  defect  in  goods  is  overruled,  as  well  as  his  action  in 
deducting  18  per  cent  for  alleged  delinquency  in  delivery,  and 
an  allowance  will  now  be  made  for  670  dozen  brooms,  being 
the  number  actually  delivered  at  the  conti*act  price  of  ^2r2b 
per  dozen,  less  20  per  cent  thereof,  being  the  percentage  of 
difference  in  value  between  the  goods  furnished  and  those  of 
the  standard  of  the  sample,  as  found  by  the  inspector. 


PROVISION  IN  A  CONTRACT  FOR  PAYxMENT  AT  A 
LESSER  RATE  FOR  WORK  DONE  AFTER  A  DATE 
SPECIFIED. 

Where  in  the  prosecution  of  work  a  condition  arise>«  of  such  a  character 
that  it  can  not  reasonably  >)e  supposed  to  have  l)een  in  the  contempla- 
tion of  the  parties  when  they  made  the  contract,  general  wonls  useii 
by  them  which  are  broad  enough  to  include  8ucli  new  condition,  but 
which  were  not  used  by  them  with  referencre  to  the  possibility  of  its 
arising,  will  not  lx»  construed  as  applying  thereto. 
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Where  a  contract  provided  that  work  done  after  a  specified  date  should  ])e 
paid  for  at  a  rate  less  than  that  which  was  agreed  to  )je  paid  for  work 
done  before  that  date,  and  the  contractor  was  delayed  in  the  perfonn- 
ance  of  the  work  by  having  been  required  to  do  other  work  which  was 
not  contemplated  by  the  parties  when  the  contract  was  made,  the 
provision  for  a  leaser  rate  does  not  apply  during  a  period  equal  to  that 
during  which  he  \ms  so  delayed. 

Where  a  contract  prqwied  for  a  specified  quantity  of  excavating,  which 
was  qualified  by  the  word  "al)out,'*  but  the  provision  had  reference 
to  a  survey  by  which  the  actual  quantity  intended  was  definitely  indi- 
cated, the  word  "about"  will  not,  as  in  ordinary  cases,  be  restricted 
to  a  small  quantity  in  excess  or  deficiency,  but  the  specified  quantity 
will  be  enlarged  or  diminished  aa  required  by  reference  to  the  survey. 

{Co)nptroller  Tracewdl  to  the  Secretary  of  War^  March  ^,  1902.) 

By  your  authority  of  Februar}'  13,  1902,  I  have  received  a 
letter  dated  February  8,  1902,  from  Jared  A.  Smith,  colonel, 
Coips  of  Engineers,  as  follows: 

"'1.  1  have  the  honor  to  submit  herewith  a  form  of  voucher 
covering  the  proposed  final  payment  to  P.  Sanford  Ross,  In- 
corporated, of  tiersey  City,  J3.  J.,  for  the  removal  of  rock 
from  the  channel  of  the  Delaware  River  opposite  Petty  Island, 
under  a  formal  contract  with  this  oflice  dated  August  11, 1899, 
and  request  your  decision  and  authority  in  the  matter. 

"2.  The  conti-act  under  which  the  work  was  executed  was 
made  by  Lieut.  Col.  C.  W.  Raymond,  Coi-psof  Engineers,  with 
P.  Sanford  Ross,  Incorporated,  and  provides  '  *  *  *  for 
the  excavation  and  removal  from  the  channel  of  the  Delaware 
River,  opposite  the  lower  end  of  Petty  Island,  of  about  sixty- 
four  hundred  and  ninety-nine  cubic  yards  of  rock,  including 
bowldei*s,  and  all  overlying  and  ailjacent  material,  in  the 
formation  of  a  clear  channefhaving  a  depth  of  twenty-six  (26) 
feet  at  mean  low  water  over  the  entire  area  occupied  by  the 
rock  and  its  overlj^ing  and  adjacent  material.' 

*'(a)  The  price  to  be  paid  for  the  rock,  including  bowlders 
excavated,  removed  and  deposited,  is  six  dollars  and  eighty- 
live  cents  per  cubic  yard,  as  measured  in  excavation,  this  price 
to  include  the  cost  of  excavation,  removal  and  deposit  of  all 
overlying  and  adjacent  material  required  to  be  removed. 

'*(i)  The  time  set  by  the  contract  for  the  completion  of  all 
the  work  contracted  for  is  August  29,  1901. 

''(f)  The  contract  further  provides — 

"'That  in  case  the  time  allotted  for  the  completion  of  the 
whole  work  provided  for  by  this  agreement  is  extended  at  the 
request  of  flie  said  P.  Sanford  Ross,  Incorporated,  all  work 
executed  after  the  expii-ation  of  two  (2)  years  from  the  date 
of  receipt  by  the  said  P.  Sanford  Ross,  Incorporated,  of  notice 
of  approvafof  this  agreement  by  the  Chief  of  Engineers,  U.  S. 
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Army,  shall  be  paid  for  at  the  rate  of  four  dollars  and  fifty -six 
and  two-thirds  cents  ($4,561)  per  cubic  yard.' 

"  3.  The  facts  in  connection  with  the  case  are  as  follows: 

''{a)  Between  March  and  May,  1899,  a  sun^ey  of  the  rock 
ledge  to  be  removed  was  made  under  the  direction  of  Lieut. 
Col.  C.  W.  Raymond,  Corps  of  Engineers,  and  its  extent  and 
outline  developed.  The  volume  of  rock  in  the  ledge  to  be 
removed,  as  determined  from  the  results  of  the  survey,  was 
6,499  cubic  3'ards,  and  this  quantitj^  was  used  in  estimating  the 
cost  of  forming  a  26-foot  clear  depth  over  the  site  of  the  rock 
area,  and  was  subsequently  incoi-porated  in  the  specifications 
as  a  basis  of  pa3'ment  for  work  unde^  the  contract.  Drawings 
of  the  rock  area  were  made  and  bidders  were  invited  by  the 
specifications  to  examine  them  before  bidding. 

' '  4.  The  progress  of  operations  under  the  contract  developed 
the  existence  of  a  small  quantity  of  rock  ledge  and  a  number 
of  detached  bowlders  above  the  26-foot  plane  and  outside  the 
rock  areas  as  determined  by  the  survey,  and  which  conse- 
quently had  not  been  included  in  the  computation  of  the  yard- 
age of  rock  to  be  removed.  The  discovery  of  this  quantity  of 
rock  and  bowlders  indicates  that  a  mistake  had  been  made  in 
the  survey  of  the  rock  area.  As  the  removal  of  this  rock  was 
necessary  for  the  formation  of  the  26-foot  channel  over  the 
entire  rock  area,  the  contractors  were  recjuired  by  this  oflBce 
to  excavate  and  remove  it  in  the  prosecution  of  the  work  lim- 
ited by  the  survey,  with  the  verbal  understanding  that  it  would 
be  paid  for  at  the  contract  mte  of  16.85  per  cubic  3'ard. 

^*  5.  The  total  volume  of  rock  excavated  and  removed  by  the 
conti'actors  up  to  August  29,  1901,  the  date  set  by  the  conti-act 
for  its  completion,  is  as  follows: 

Cubic  yards. 

From  area  within  the  limits  of  the  survey 6, 449 

From  area  outside  the  limits  of  the  survey 69 

•Total 6,518 

or  19  cubic  yards  in  excess  of  the  contract  requirements. 
*'6.  The  opei-ations  after  August  29,  1901,  consisted  of 

Cubic  yards. 

Removal  of  ledge  rock  within  the  limits  of  the  survey 50 

Removal  of  bowlders  and  ledge  rock  outside  the  limits  of  the  survey..  122 

Total 172 

and  the  removal  of  two  gi'avel  ridges  under  an  open  market 
agreement. 

•'  7.  Under  date  of  August  21, 1901,  the  contractors,  having 
been  given  to  understand  that  work  under  the  contract  would 
not  be  completed  at  the  time  agreed  upon,  although  more 
work  was  actually  completed  at  that  date  under  direction  of 
this  office  than  had  been  contemplated  and  provided  for  in 
the  contract,  applied  for  an  extension  of  time  to  October  29, 
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1901,  for  the  oompletion  of  the  work,  and  under  date  of  Sep- 
tember 14,  1901,  the  time  limit  of  the  contract  was  waived 
under  the  authority  of  the  Chief  of  Engineers,  contained  in 
the  following  indorsement: 

'*  'September  12,  1901. 

"  '  Resjjectf  ully  returned  to  Lieutenant-Colonel  Raymond. 

'*  "In  view  of  recent  decisions  of  the  Comptroller,  and  from 
an  examination  of  paragraph  66  of  the  specifications,  it  is  not 
now  believed  that  the  supplemental  contract  is  applicable  or 
required  in  this  case. 

"'Colonel  Raymond  is  authorized  to  waive  the  time  limit 
of  the  contract,  but  requiring  its  completion  within  a  reason- 
able time,  the  contractor  to  be  held  to  all  other  requirements 
of  the  contract,  and  to  be  subjected  to  all  expenses  properly 
chargeable  to  him  by  reason  of  his  dela}^  in  completion.' 

'*8.  The  records  of  this  office  show  that  previous  to  August 
2^,  1901,  under  directions  of  the  engineer  officer  in  charge,  or 
his  agents,  the  contractors'  plant  was  engaged  on  work  outside 
the  limits  of  the  survey  295^  hours,  while  after  August  29  to 
November  21, 1901,  date  of  completion,  the  same  plant  worked 
only  273i  hours  removing  material  from  the  area  within  the 
limits  of  the  survey,  or  22^  hours'  more  on  the  work  outside 
the  survey  limits  previous  to  August  29,  1901,  than  on  rock 
inside  those  limits  after  August  29,  1901. 

"  9.  The  finding  of  the  rock  ledge  and  bowlders  outside  the 
8ur\'ev  limits  was  due  to  a  mistake  made  in  the  survey  work, 
for  which  this  office  is  responsible,  and  for  this  reason  it  is 
conclusive  that,  had  not  the  existence  of  this  extra  material 
been  developed,  the  contractors  would  have  completed  the 
work  within  the  time  limited  by  the  contract. 

*'  10.  In  view  of  the  facts  of  the  case,  as  stated,  I  believe  it 
to  be  fair  and  just  to  consider  work  under  the  contract  as 
having  been  completed  at  the  date  originally  agreed  upon,  and 
that  the  full  contract  price  of  $6.85  per  cubic  yard  should  be 
paid  for  all  work  executed  after  the  date  stipulated  in  the  con- 
tract for  its  completion,  that  amount  being  extra  work  not 
provided  for  in  the  contract;  and  the  cost  of  inspection  and 
.superintendence  during  that  time  should  not  be  borne  by  the 
contractors. 

'"11.  The  voucher  submitted  states  the  entire  amount  of 
work  performed  at  the  full  contract  price,  and  deducts  amounts 
of  all  previous  payments,  in  accordance  with  statements  and 
opinion  set  forth  herein. 

''  12.  The  item  of  $360  for  excavating  and  removing  two 
gravel  ridges  under  an  open-market  agreement  is  not  in 
question." 

You  inclose  a  voucher  for  $9,282.80  in  favor  of  P.  Sanford 
Ross,  incorporated,  for  the  balance  due  on  a  contract  with 
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said  company,  approved  August  26,  1899,  for  the  work  de- 
i4cribed  in  the  letter  above  quoted,  and  request  my  decision  on 
the  question  whether  pa3'ment  of  the  said  voucher  in  author- 
ized under  the  terras  of  said  contract  on  the  facts  stated  above. 

The  work  has  been  completed  and  accepted,  and  the  only 
question  presented  for  my  decision  is  whether  the  provision 
in  the  contract  relative  to  the  amount  to  be  paid  for  work  done 
after  August  29,  1901,  ever  became  operative. 

The  provision  quoted  by  you  does  not  provide  for  a  penalty 
or  for  liquidated  damages,  but  is  the  contract  price  for  work 
done  under  the  contract  after  that  date.  This  was  decided  b}- 
this  office  in  construing  a  contract  containing  this  provision 
in  the  case  of  the  Virginia  Dredging  Company,  dated  April 
13,  1901.     (7  Comp.  Dec,  628.) 

As,  however,  the  decrease  in  price,  or  deductions  for  work 
done  after  August  29, 1901,  the  time  fixed  b}'  the  contract  for 
completion,  results  from  delay,  the  same  principles  govern  in 
determining  whether  there  has  been  anj'  delay  within  the 
meaning  of  the  contract  as  in  the  case  of  a  contract  providing 
for  a  penalty  or  liquidated  damages  in  case  of  delay. 

The  engineer  officer  in  charge  treats  the  work  done  in  the 
area  outside  the  limits  of  the  survey  as  extra  work,  and  finds, 
after  deducting  the  time  necessary  to  do  such  exti*a  work,  that 
there  has  been  no  delay,  and  makes  up  the  voucher  which  he 
proposes  to  pay  at  $6.85  per  cubic  yard  for  all  the  work, 
whether  done  l>efore  or  after  August  29,  1901. 

This  presents  two  questions,  as  follows: 

First.  Was  the  work  done  in  the  area  outside  the  limits  of 
the  survey  extm  work  ? 

Second.  If  extra  work,  does  the  fact  that  the  contractor  was 
required  to  do  it  entitle  him  to  any  extra  time  allowance  in 
which  to  complete  the  work  within  the  area  of  the  limits  of 
the  survey  ? 

The  fact  that  the  engineer  officer  in  charge  has  determined 
that  the  removal  of  rock  outside  the  limits  of  the  survey  was 
extra  work  does  not  necessaril)-  make  it  so.  He  could  not 
make  work  provided  for  bj^  the  conti-act  extra  work  by  calling 
it  such. 

An  examination  of  the  contract  and  specifications  which  are 
made  a  part  of  it,  however,  shows  that  the  work  to  be  done 
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was  to  be  determined  by  the  survey.     The  specifications  state 
that: 

'*39.  *  *  *  The  amount  of  rock,  including  bowlders, 
lying  above  the  plane  of  26  feet  at  mean  low  water  is  esti- 
mated at  6,499  cubic  yards.  *  *  *  The  surfaces  of  the 
rock  and  the  overlying  and  adjacent  material  were  determined 
by  a  survey,  made"  in  April  and  May,  1899,  the  maps  of  which 
are  on  file  in  this  office.' 

It  was  by  a  reference  to  this  survey  that  the  exact  quantity 
of  the  rock  to  be  removed  was  to  be  determined,  and  that 
quantity  might  be  more  or  less  than  the  estimates  of  6,499 
cubic  yards,  but  only  included  such  as  was  within  the  survey,  at 
least  as  to  the  time  in  which  the  removal  was  to  be  made. 

When  the  contract  is  for  the  sale  or  delivery  of  a  specii&cally 
named  quantity  of  goods  or  articles,  and  the  words  '^more  or 
leds'"  or  ^' about"  are  added,  with  a  reference  to  something 
by  which  the  exact  quantity  intended  can  be  ascertained  and 
the  uncertainty  created  by  those  words  removed,  then  the 
words  ''more  or  less"  or  ''about"  will  not  be  restricted  to  a 
small  quantity,  but  will  limit  or  extend  the  quantity  expressed 
to  that  which  may  be  determined  by  the  reference,  and  the 
parties  will  be  held  to  deliver  and  accept  the  latter  quantity. 
(Brawley  v.  United  States^  11  Ct.  CI.,  532,  534;  Brawley  v. 
United  States^  96  U.  S.,  171, 172;  Roettinger^  admr,^  v.  United 
States,  26  Ct.  CI.,  396,  420.) 

I  am  therefore  of  the  opinion  that  the  quantity  of  rock  to 
be  removed,  as  it  affected  the  time  for  completion,  was  to  be 
determined  by  a  reference  to  the  survey,  and  that  the  con- 
tractor was  required  to  remove  all  the  rock  within  the  limitg 
of  that  survey  within  the  time  specified,  whether  the  quantity 
was  more  or  less  than  6,499  cubic  3'ards,  without  reference  to 
the  amount  of  such  excess  or  deficiency;  but  that  if  it  developed 
in  the  execution  of  the  work  under  the  contract,  that  rock 
outside  the  limits  of  such  survc}^  must  necessarily  be  removed 
within  the  designated  lines  of  excavation  as  a  condition  pre- 
cedent to  proceeding  with  the  work,  or  if  such  removal  was 
required  by  the  engineer  officers  in  charge  in  the  prosecution 
of  the  work,  this  would  be  extra  work  within  the  meaning  of 
the  contiuct,  as  to  the  time  limit,  and  he  would  be  entitled  to 
5?uch  additional  time  as  was  consumed  in  doing  such  extra 
work  and  no  more;  provided,  however,  that  he  could  not  by 
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reasonable  diligence  have  completed  the  whole  work  includ- 
ing the  extra  work  within  the  time  specified.  {Texa^  and  St. 
L.  By.  Co.  V.  Rust,  19  Fed.  Rep.,  239;  Woody.  Fort  Wayiie^ 
119  U.  S.,  312,  320;  Mfg.  Co.  v.  United  States,  17  Wall.,  595; 
McGmcan  v.  Arneriean  Tan  Bark  Co.,  121  U.  S.,  675,  600.) 

In  the  case  of  McGoxr^an  v.  American  Tan  Bark  Co.,  supra ^ 
the  court  held  that  where  the  defendant  was  as  much  respon- 
sible for  the  delay  as  the  plaintiff,  or  suflSciently  so  to  pre- 
clude him  from  complaint  on  that  score,  no  damages  could  be 
recovered  on  account  of  delay. 

The  time  required  for  extra  work  can  not  reasonably  l>e 
supposed  to  have  been  a  contingency  contemplated  by  the  con- 
tracting parties  when  the  contract  was  made  and  the  time  for 
completion  fixed,  and  the  contractor  should  not  be  held  to 
have  agreed  to  complete  the  work  contemplated  and  the  extra 
work  within  the  time  named. 

"^  But  where  the  event  is  of  such  a  character  that  it  can  not 
reasonably  be  supposed  to  have  been  in  the  contemplation  of 
the  contracting  parties  when  the  contract  was  made,  they  will 
not  be  bound  by  general  words,  which,  though  large  enough 
to  include,  were  not  used  with  reference  to,  the  possibility  of 
the  particular  contingency  which  afterwards  happens. "  ( vhi- 
cago,  Milwaukee a7ia  St.  Paul  By.,  v.  Hoyt^  149  U.  S.,  1,  15.) 

The  case  of  the  District  of  Columbia  v.  Camden  Iron  Works 
(181  U.  S.,  453)  was  a  suit  brought  by  the  Camden  Iron 
Works  against  the  District  of  Columbia,  and  was  originally 
tried  by  the  court  of  appeals  of  the  District  of  Columbia,  and 
one  of  the  points  involved  was  the  right  of  the  District  to 
make  deductions  as  liquidated  damages  on  account  of  delays 
in  performing  the  contract.  On  this  point  the  court  below 
gave  the  following  among  other  instructions: 

''If  the  juiy  believe  from  the  evidence  that  the  plaintiff 
corporation  was  prevented  from  completing 'the  delivery  of 
pipe  stipulated  to  be  manufactured  and  delivered  under  the 
contract  offered  in  evidence  within  the  time  or  times  therein 
limited  by  act  or  omission  on  the  part  of  the  defendant,  then 
the  defendant  is  not  entitled  to  charge  against  the  plaintiff 
any  fines  or  penalties  for  such  delay  in  delivering  pipes  as  was 
occasioned  by  such  act  or  omission." 

The  Supreme  Court  said,  in  passing  on  this  instruction,  page 
464,  that: 

'^*  *  *  It  seems  to  us  that  plaintiffs  instructions  fairly 
submitted  the  contention  as  to  penalties  and  forfeitures  to  the 
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]\nj.  If  strict  performance  by  plaintiff  was  prevented  or 
waived  b\'  def encMint  as  contended  on  the  facts,  tnen  the  claim 
for  fines  or  penalties  for  delay  or  failure  to  deliver  the  pipe 
could  not  be  sustained." 

Under  the  facts  as  stated  and  the  decisions  above  cited. I  am 
of  the  opinion  that  the  claimant  was  entitled  to  as  much  addi- 
tional time  to  complete  the  work  as  he  was  delayed  by  the 
extra  work,  and  as  it  appears  that  he  was  delaj^ed  in  the  per- 
foi-mance  of  the  extra  work  for  a  longer  period  tha^  was  con- 
sumed in  making  up  the  delinquency  and  that  he  prosecuted 
the  work  diligently  and  could  not  under  the  circumstances 
complete  it  on  time,  no  deductions  should  be  made  on  account 
of  the  delay. 

You  are  therefore  authorized  to  pay  the  vouchers  as  pre- 
sented if  otherwise  (correct. 


OFFICIAL  SEALS  OF  UNITED  STATES    COMMIS- 
SIONERS. 

United  States  commissioners  are  not  required  by  law  to  have  official  seals, 
and  oaths  administered  by  them  to  officers  of  the  Government  in  verifi- 
cation of  their  accounts  for  expenses  are  valid  without  attestation  by 
seal. 

{Comptroller  Tracewell  to  Capt.   Williani  Z.  Sihert^  U.  S.  A.^ 
March  5,  190^2.) 

I  am  in  receipt,  through  the  Chief  of  Engineers,  of  an 
account  presented  to  you  for  payment  by  William  Martin, 
assistant  engineer,  for  his  actual  expenses,  while  traveling, 
January  15,  1902,  in  the  discharge  of  duty  under  orders,  and 
sworn  to  before  William  T.  Lindsey,  United  States  commis- 
sioner for  the  western  district  of  Pennsylvania,  whose  jurat 
thereto  is  unattested  by  seal. 

You  ask  if  this  voucher,  with  the  seal  omitted,  will  pass 
the  accounting  oflScers  of  the  Treasury,  and  this  is  the  sole 
question  submitted  in  connection  with  said  voucher. 

United  States  commissioners  are  purely  statutory  officers, 
and  after  a  very  careful  examination,  I  have  been  unable  to 
tind  any  existing  statute  requiring  them  to  have  an  official 
seal.    The  only  statute  which  mentions  a  seal  in  connection 
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with  their  offices  or  duties,  so  far  as  I  am  advised,  is  section 
1778,  Revised  Statutes,  which  reads  as  follows: 

'^  In  all  cases  in  which,  under  the  laws  of  the  United  States, 
oaths  or  acknowledgments  may  now  be  taken  or  made  before 
any  justice  of  the  peace  of  any  State  or  Territory,  or  in  the 
District  of  Columbia,  they  may  hereafter  be  also  taken  or 
made  by  or  before  any  notary  public  duly  appointed  in  any 
State,  district,  or  Territory,  or  any  of  the  commissioners  of 
the  circuit  courts,  and  when  certified  under  the  hand  and  offi- 
cial seal  of  such  notary  or  commissioner  shall  have  the  same 
force  and  effect  as  if  taken  or  made  by  or  before  such  justice 
of  the  peace." 

This  section,  in  so  far  as  it  relates  to  the  matter  now  under 
consideration,  is  taken  from  the  act  of  September  16,  1850 
(9  Stat.,  458).  This  act  contains  but  two  sections,  the  firat  of 
which  relates  to  notaries  public,  and  after  conferring  upon 
"any  notary  public,"  etc.,  the  power  then  had  and  exercised 
by  justices  of  the  peace  to  administer  oaths,  etc.,  added  this 
limitation,  "and  when  certified  under  the  hand  and  official 
seal  of  such  notary  shall  have  the  same  force,"  etc*.,  while  the 
second  relates  to  commissioners,  and  reads  as  follows: 

"  That  all  the  powei*s  and  authority  conferred  in  and  by  the 
preceding  section  of  this  act  upon  notaries  public  be,  anj  the 
same  are  hereby,  vested  in  and  may  be  exercised  by  any  com- 
missioner appointed,  or  hereafter  to  be  appointed,  by  any  cir- 
cuit court  of  the  United  States,  under  any  act  of  Congress 
authorizing  the  appointment  of  commissioners  to  take  bail, 
affidavits,  or  depositions  in  cases  pending  in  the  courts  of  the 
United  States." 

There  is  a  marked  difference  between  the  requirements  of 
these  twob  sections,  which  are  virtually  separate  enactments, 
and  the  reasons  therefor  are  obvious.  The  first  relates  to  a 
State  or  Territorial  office,  which  by  statute  usually  requires 
an  official  seal,  while  the  latter  relates  to  a  United  States 
office  to  which  no  official  seal  is  authorized  or  required,  and 
it  is  evident  to  my  mind  that  Congi'ess  had  this  very  material 
distinction  in  mind  when  the  act  of  iSoO,  supra^  was  pai^sed; 
otherwise  there  would  seem  to  have  been  no  necessity  or  rea- 
son for  making  the  two  classes  of  officers  the  subject  of  dif- 
ferent enactments  in  the  same  general  act. 

Therefore  I  conclude  that  so  much  of  said  section  177S  as 
requires  the  certificate  or  jurat  of  the  commissioner  to  affida- 
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vits  taken  by  or  before  him  to  be  attested  by  his  official  seal 
was  inadvertently  inserted;  otherwise  we  have  a  requirement 
which  the  commissioner  can  not  meet,  for  the  simple  reason 
that  he  is  not  required  by  law  to  have  an  official  seal,  and  in 
most  instances  has  none. 

In  further  support  of  this  conclusion,  I  observe  that  by  sec- 
tion 19  of  the  act  of  May  28,  1896  (29  Stat,  184),  commis- 
sioners, whose  authority  to  administer  oaths  generally  was 
seriously  doubted,  were  given  that  power;  but  nothing  is  said 
in  that  section  about  a  seal,  official  or  otherwise;  nor  is  there 
any  fee  provided  for  affixing  a  seal  (section  21,  same  act);  and 
it  is  quite  clear  to  my  mind  that  if  they  were  required  to  have 
an  official  seal  and  affix  it  to  an  affidavit,  there  would  have  been 
a  fee  provided  therefor. 

Again,  it  has  long  been  the  practice  of  the  accounting  offi- 
cers to  allow  expense  accounts  under  section  860,  Revised 
Statutes,  which  were  sworn  to  before  United  States  commis- 
sioners, without  seals,  and  I  can  see  no  difference  between 
that  class  of  vouchers  and  those  of  the  class  now  under  consid- 
eration. 

I  think  the  voucher  presented  by  Mr.  Martin  is  legally  and 
properly  sworn  to,  and  if  it  is  otherwise  correct,  you  may  pay 
it  as  now  presented. 


TRAVEL  TO  AND  FROM  OUR  ISLAND  POSSESSIONS. 

An  order  to  an  officer  of  the  Army  to  travel  from  the  Philippine  Islands 
to  Japan  for  temporary  duty,  and  thence  to  his  station  in  the  United 
States,  is  in  effect  two  distinct  orders,  and  the  officer  who  traveled 
thereunder  did  not  travel  to,  from,  or  between  our  island  possessions 
within  the  meaning  of  the  act  of  March  2,  1901,  and  he  is  entitleil  to 
mileage  as  distinguished  from  actual  expenses. 

{Decision  hy  Aasistaiit  Comptroller  Ifitchell^  March  6^  1902,) 

The  Auditor  for  the  War  Department  submits  the  following 
decision  for  approval,  disapproval,  or  modification,  under  sec- 
tion 8  of  the  act  of  July  31, 1894  (28  Stat,  208): 

'"In  the  examination  of  the  claim  of  Brig. -Gen.  George  M. 
Sternberg,  Surgeon-Genei-al  of  the  Army,  for  a  bSance 
alleged  to  be  due  him  as  mileage  for  travel  under  orders  with- 
out troops,  the  question  arises  as  to  his  right,  under  the  mileage 
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f)iovisionsof  the  Army  appropriation  act  of  March  2,  T.^Ol 
31  iStat.,  901,  902),  to  receive  •any  additional  amount  as  mile- 
age, and  the  determination  of  said  question  involves  an  origi- 
nal constFuction  of  said  provisions. 

^' The  travel  directed  was  performed  between  June  17  and 
October  8, 1901,  and  ^514.20  was  paid  to  the  claimant  by  Maj. 
W.  Vinson,  pa3'master  UnitedStates  Army,  October  10, 1901, 
upon  his  voucher  No.  16006,  as  mileage  and  actual  expenses. 
On  December  26,  1901,  Major  Vinson  informed  the  claimant 
that  the  Paymaster-General  of  the  Army  had  advised  him  that 
the  account  was  short  paid  $150.38,  and  suggested  that  he 
applv  to  the  Auditor  for  the  War  Department  for  the  balance 
due  him. 

••^The  order  directing  the  travel  to  be  performed,  dated 
June  13,  1901,  reads  as  follows: 

''  'The  Secretary  of  War  directs  as  necessarv'  for  the  public 
servicethat  you  proceed  via  Chicago,  111.,  Kansas  Cit}-,  Mo., and 
Los  Angeles  to  oan  Francisco,  Cal.,  on  official  business  pertain- 
ing to  the  i  nspection  of  the  medical  supph'  depot  in  the  latter  city 
and  the  United  States  General  Hospitaf  at  the  Presidio  of  San 
Francisco;  that  upon  the  completion  of  this  dut}'  you  proceed 
to  Manila,  P.  I.,  for  thepuijposeof  inspecting  the  suppl}- depots 
and  general  and  post  hospitals  in  Manila  and  such  otner  places 
in  the  Philippine  Islands  as  you  may  deem  it  necessaiy  to  visit; 
that  upon  tne  completion  of  this  inspection  vou  proceed  to 
Nagasaki,  Japan,  and  inspect  the  military  hospital  at  that 
place;  thence  to  Yokohama,  Japan,  for  the  purpose  of  visiting 
the  naval  hospital  recently  established  there;  and  that,  upon 
the  completion  of  the  duty  herein  ordered,  you  return  via 
San  Francisco,  Cal.,  to  your  proper  station  in  this  city.' 

"The  specific  question  which  arises  in  the  examination  of 
the  claim  presented  is  as  to  whether  the  claimant  is  entitled  to 
be  allowed  mileage  at  the  rate  of  7  cents  per  mile  for  the 
official  distance  from  Manila  to  Nagasaki,  from  Nagasaki  to 
Yokohama,  and  from  Yokohama  to  San  Francisco,  with  a 
deduction  of  3  cents  per  mile  for  any  portion  of  the  distance 
between  said  points  for  which  ti*anspoitation  may  have  been 
furnished  him  by  the  Quartermaster'sDepartmentof  the  Army, 
less  the  amounts  paid  him  as  actual  expenses  and  as  mileage 
between  said  points,  or  whether  he  is  entitled  to  l>e  allowed 
actual  expenses  onl}-  for  all  sea  travel  from  Manila  to  San 
Francisco,  and  mileage  for  land  travel,  if  anv. 

"The  act  of  March  2,  1901  (31  Stat.,  901,  902),  provides  as 
follows: 

'*  'That  hereafter  officers  so  traveling  shall  be  paid  seven 
cents  per  mile  and  no  more:  distances  to  be  computed  and 
mileage  to  be  paid  over  the  shortest  usually  traveled  routes, 
with  deduction  as  hereinafter  provided;  and  payment  and 
settlement  of  mileage  accounts  of  officers  shall  be  made  accord- 
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ing  to  distances  and  deductions  computed  over  routes  established 
and  by  mileage  tables  prepared  by  tne  Paymaster-General  of  the 
Army,  under  direction  of  the  Secretary  of  War;  *  *  *  . 
That" when  transportation  is  furnished  by  the  Quartermaster's 
Department  *  *  *  there  shall  be  deducted  from  the 
officer's  mileage  account  by  the  paymaster  paying  the  same 
three  cents  per  mile  for  the  distance  for  which  transportation 
has  been  or  should  have  been  furnished  *  *  *  ,  That 
actual  expenses  onl)'-  shall  be  paid  to  officers  for  sea  travel  when 
traveling,  as  herein  provided  for,  to,  from,  or  between  our 
island  possessions.' 

'*I  am  of  the  opinion,  and  so  decide,  that  the  aforesaid 
oi'der  directed  the  travel  to  be  performed  from  Washington, 
the  proper  station  of  the  officer,  to  certain  of  our  island  pos- 
sessions, between  said  possessions,  and  from  said  possessions 
to  Washington,  the  proper  station  of  the  officer,  with  the  per- 
formance of  duty  in  oan  Francisco,  the  Philippines,  and  Japan; 
that  all  the  travel  perfonned  in  obedience  to  the  order  was 
travel  to,  from,  or  between  our  island  possessions;  that  7 
cents  per  mile  is  allowable  for  all  the  land  travel  involved, 
except  that  for  the  distance  for  which  transpoi*tation  by  land 
was  furnished  by  the  Quartermaster's  Department  of  the 
Ann}'  there  is  to  be  deducted  from  the  account  3  cents  per 
mile,  and  that  for  all  sea  travel  involved  actual  expenses  only 
can  properly  be  allowed. 

"This  opinion  implies  that  the  fact  that  the  afore^said  order 
directs  the  performance  of  duty  at  Nagasaki  and  Yokohama, 
in  Japan,  ot  a  merely  temporary  character,  in  the  course  of 
the  journey  of  the  officer  from  one  of  our  island  possessions 
to  his  proper  station  in  Washington,  and  that  said  dutj'^  was 
performed,  does  not  afford  any  good  and  sufficient  reason  in 
the  nature  of  things  why  minimum  mileage  should  be  paid 
instead  of  actual  expenses  only  for  the  remaining  portion  of 
the  sea  travel.  Mileage  is  pavable  under  the  law  not  as  com- 
pensation for  duty  performed,  but  as  an  allowance  for  or  a 
reimbursement  of  traveling  expenses  incurred  and  paid  by  an 
officer  in  complying  with  the  order  directing  the  travel.  The 
reimbui-sement  of  said  expenses  is  fully  made  when  the  Eictual 
expenses  only  are  repaid,  as  in  the  case  of  sea  travel  to,  from, 
or  between  our  island  possessions.  The  allowance  of  7  cents 
per  mile  for  all  of  said  expenses  when  the  travel  is  not  sea 
travel  to,  from,  or  between  our  island  possessions  is,  in  the 
judgment  of  Congress,  an  adequate  allowance  for  all  other 
travel  carrying  mileage.  The  allowance  of  mileage  or  the  re- 
imbursement of  actual  expenses  onh"  is  to  be  paid  over  the 
shortest  usually  traveled  route  and  according  to  distances  and 
deductions  computed  over  routes  established  and  by  mileage 
tables  prepared  by  the  Paymaster-General  of  the  Army  under 
the  direction  of  the  Secretary  of  War.     What  constitutes 
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travel  without  troops  iS  to  be  determined  by  the  Secretary 
of  War. 

^'If  all  the  travel  in  obedience  to  the  aforesaid  order  from 
Manila  to  the  proper  station  of  the  claimant  in  Washington  is 
not  travel  from  one  of  our  island  possessions,  there  must  be 
some  reason  why  it  is  not.  If  all  of  said  travel  b}"  sea  is  not 
sea  travel  from  one  of  our  island  possessions,  it  must  be  for 
the  same  reason.  Is  the  performance  of  temporary  dutv  at  a 
given  point  on  the  journey  any  reason  why  the  remainder  of 
the  journey  is  not  travel  from  one  of  our  island  possessions  i 
Whatever  the  reason  may  be,  if  any  there  is,  it  suiEces  in  the 
eye  of  the  law  for  a  change  from  the  payment  of  the  actual 
expenses  of  sea  travel  to  the  payment  of  mileage  for  sea 
travel,  and  is  therefore  the  reason  of  the  law  in  providing  for 
the  payment  of  mileage  for  sea  travel  instead  of  the  reim- 
burseinent  of  the  actual  expenses  of  sea  travel. 

"The  performance  of  temporary  duty  at  a  given  point  on 
the  journey  of  the  claimant  from  ^lanila  to  his  proper  station 
in  Washington  can  not  be  a  sufficient  reason  why  he  should 
receive  mfleage  for  sea  travel  for  the  remainder  of  the  sea 
journey  instef^  of  actual  expenses,  because,  if  his  orders  had 
included  the  performance  of  temporary  duty  at  Honolulu, 
Hawaii,  his  travel  to  Honolulu  from  Yokohama  would  with- 
out question  have  been  sea  travel  to  one  of  our  island  posses- 
sions, and  his  travel  from  Honolulu  to  San  Francisco  would 
without  question  have  been  sea  travel  from  one  of  our  island 
possessions.  The  fact  that  the  temporary  duty  was  performed 
in  a  foreign  country  can  not  be  a  sufficient  reason  why  the 
claimant  siiould  receive  mileage  between  Yokohama  and  San 
Francisco,  his  orders  not  including  the  performance  of  tem- 
porary duty  at  any  one  of  our  intermediate  island  possessions. 

"I  am  of  the  opinion,  and  so  decide,  that  the  provision  of 
the  act  of  March  2,  1901,  providing  that  actual  expenses 
only  shall  be  paid  to  Army  officers  for  sea  travel  when  trav- 
eling under  orders  without  troops  to  or  from  our  island  posses- 
sions, contemplates  that  such  payments  shall  be  made  for  all 
sea  travel  performed  in  complying  with  orders  enjoining 
travel  by  an  officer  in  proceeding  from  his  proper  station  to 
our  island  possessions,  and  in  returning  from  our  island  posses- 
sions to  his  proper  station,  and  not  for  a  part  only  of  such 
travel. 

"I  am  of  the  opinion,  and  so  decide,  that  for  all  the  sea 
travel  performed  by  the  claimant  in  obedience  to  the  aforesaid 
order  in  traveling  from  Manila  to  San  Francisco  via  Nagasaki 
and  Yokohama,  Japan,  actual  expenses  only  can  properly  be 
allowed  him." 

I  am  unable  to  agree  with  the  conclusions  reached  by  the 
Auditor.     There  were  several  distinct  orders  embraced  in  the 
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one  order  issued  to  Brigadier-General  Sternberg  under  date  of 
June  13, 1901,  and  several  separate  and  distinct  journeys  were 
performed  by  him  in  compliance  therewith.  The  effect  of  the 
one  order  was  the  same  as  if  separate  and  distinct  orders  had 
been  issued  for  each  portion  of  the  journey  to  the  place  where 
the  officer  was  to  perform  temporary  duty.  (4  Comp.  Dec. ,  29. ) 
At  each  of  the  places  named  in  the  order,  Brigadier-General 
Sternberg  was  ordered  to  perform  certain  duty,  on  the  comple- 
tion of  which  he  was  directed  to  proceed  to  the  next  place  of 
duty  named  in  the  order;  and  finally  he  was  to  return  to  his 
proper  station  at  Washington.  In  obeying  his  orders  to  pro- 
ceed from  Manila  to  Nagasaki  he  was  not  traveling  from  our 
island  possessions  to  the  United  States;  neither  was  he  travel- 
ing from  our  island  possessions  to  the  United  States  in  making 
the  journey  from  Yokohama  to  San  Francisco,  within  the 
meaning  of  the  act  of  March  2,  1901,  quoted  by  the  Auditor. 
In  a  decision  rendered  on  February  6,  1902,  in  the  case  of 
Richard  H.  Leigh,  lieutenant,  United  States  Navy,  I  held  as 
follows  with  reference  to  the  last  proviso  of  the  act  of  March 
3,  1899  (30  Stat,  1068): 

''A  literal  construction  of  the  latter  proviso  would  limit  the 
payment  of  traveling  allowances  to  actual  expenses  for  anj^ 
travel  beginning  or  terminating  in  our  island  possessions, 
whether  the  other  terminus  were  in  the  United  States,  a  for- 
eign country,  or  another  of  our  island  possessions.  I  think, 
however,  tfiat  the  limitation  was  intended  by  Congress  and 
should  be  construed  to  apply  only  to  travel  between  the 
United  States  and  the  islands,  leaving  the  general  mileage 
law  to  govern  all  other  travel.  This  view  is  in  accordance 
with  the  decision  of  this  office  of  April  26,  1901,  in  which  it 
was  held  that  mileage  should  be  allowed  for  travel  from  one 
island  of  the  Philippine  Archipelago  to  another.  By  decision 
of  August  22,  1900  (7  Comp.  Dec,  118),  mileage  was  allowed 
from  ^lanila,  P.  I.,  to  Nagasaki,  efapan,  though  the  proviso 
was  not  specifically  considered  in  the  decision,  the  question 
then  under  consideration  being  the  rate  at  which  mileage 
should  be  computed." 

If  the  Auditor's  conclusions  be  correct  that  the  travel  from 
Manila  to  San  Francisco  was  in  effect  one  continuous  journey, 
and  the  stopping  at  Nagasaki  and  Yokohama  was  only  an  inci- 
dent of  the  travel  between  the  places  first  named,  then  it 
would  reasonably  and  naturally  follow,  I  think,  that  for  the 
time  spent  by  Brigadier-General  Sternberg  in  the  actual  per- 
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formance  of  duty  at  Nagasaki  and  Yokohama  he  would  be 
entitled  to  reimbursenaent  of  his  actual  expenses,  whether  the 
time  be  long  or  short.  I  can  not  agree  with  these  conclusions. 
The  better  view,  I  think,  is  that  the  travel  from  Manila  to 
Nagasaki,  from  Nagasaki  to  Yokohama,  and  from  Yokohama 
to  Siin  Francisco  jvas  under  separate  and  distinct  orders,  and 
should  not  be  regarded  as  travel  to,  from,  or  between  our 
island  possessions  within  the  meaning  of  the  act  of  March  2, 
1901,  supra ^  and  the  decision  referred  to  above,  but  was  such 
travel  as  canies  with  it  mileage  at  7  cents  per  mile,  less  3 
cents  per  mile  for  that  portion  of  the  journey  for  which  trans- 
portation was  furnished  in  kind  by  the  Quartermaster's  De- 
partment. 
The  decision  of  the  Auditor  is  disapproved. 


PAYMENT  BY  A  SUPERINTENDENT  OF  AN  INDIAN 
TRAINING  SCHOOL  OF  A  CLAIM  FOR  UNLIQUI- 
DATED DAMAGES. 

A  payment  by  a  superintendent  of  an  Indian  school,  without  authority, 
of  a  claim  for  unliquidated  damages  for  a  breach  of  contract  was  a 
voluntary  payment,  and  he  is  not  entitled  to  reimbursement  for  the 
amount  so  paid. 

{Decision  hy  Assistmit  Comptroller  Mitchell^  March  7, 1902.) 

Walter  McM.  Luttrell  appealed  February  17,  1902,  from 
the  action  of  the  Auditor  for  the  Interior  Department  in  set- 
tlement dated  January  9,  1902. 

He  claimed  reimbursement  for  the  sum  of  $270  paid  while 
superintendent  of  Indian  training  school  at  Mescalero, 
N.  Mex.,  to  J.  B.  Luttrell  for  services  as  expert  mechanic  to 
superintend  the  installation  of  an  electric  plant  at  said  school. 

The  Auditor  disallowed  his  claim  for  reasons  stated  as  fol- 
lows: 

''On  February  27, 1900,  the  Commissioner  of  Indian  Affairs 
notified  Superintendent  Luttrell  that  'authority  has  been 
granted  you  to  expend  a  sum  not  exceeding  $400  in  the  em- 
ployment, at  lowest  practicable  rates,  of  an  expert  mechanic 
to  superintend  the  installation  of  said  [electric]  plant,  in 
accoraance  with  the  plans  and  specifications  submitted  by  you 
to  this  oflice.' 
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'•J.  B.  Luttrell  submitted  a  proposal,  which  was  accepted, 
ts  follows: 

'*'Sir:  In  reply  to  your  communication  of  March  17,  I 
make  the  following  proposals:  To  superintend  the  construc- 
tion of  the  therein-specified  electric  plant  at  the  Mescalero 
Indian  Industrial  School  and  to  instruct  two  persons  so  that 
they  will  be  able  to  operate  satisfactorily  the  plant  and  to 
keep  all  repairs  thereon,  for  the  sum  of  ^00. 

"  *I  make  this  proposal  provided  that  there  will  be  no  delay 
due  to  lack  of  materials,  plans,  or  specifications,  and  that  all 
plans,  si)ecifications,  and  material,  and  labor,  as  noted  in  your 
communication  of  the  above  date,  be  furnished.'     *    *    * 

''It  is  stated  that  the  plant  was  completed  and  in  successful 
operation  December  15.  1900,  and  on  December  81,  1900, 
Superintendent  Luttrell  paid  to  J.  B.  Luttrell  the  contract 
price,  $400. 

''The  specifications  had  provided  that  the  United  States 
would  furnish  all  material  and  the  sei'vice  of  one  carpenter, 
one  blacksmith,  and  six  laborers. 

*'At  sometime  after  the  payment  of  $400  J.  B.  Luttrell 
asserted  a  further  claim  for  $270,  stating  the  grounds  therefor 
as  follows: 

*'  ^  I  judged  tliat  I  could  complete  the  plant  in  three  months, 
and  so  I  bid  accordingly.  *  *  *  No  electrical  engineer 
could  afford  to  give  five  months  of  his  time  for  ^00.' 
*  *  *  And  he  alleged  that  delays  bv  the  United  States 
delayed  him  to  the  extent  of  two  months  in  completing  the 
conti-act. 

''On  June  30,  1901,  Superintendent  Luttrell  paid  him  the 
further  sum  of  $270.  The  superintendent  made  this  pay- 
ment entirely  on  his  own  motion,  and  before  even  submitting 
the  claim  to  the  Interior  Department.  It  was  in  excess  of 
the  amount  he  had  been  authorized  to  expend,  and  in  excess 
of  the  contract  price;  nor  has  a  disbursing  oflScer  any  author- 
ity to  adjust  and  pay  a  claim  against  the  United  States  for 
'linlinuidated  damages'  for  alleged  breach  of  contract. 

'*Tne  authority  for  the  payment,  given  by  the  Secretary  of 
the  Interior,  Augmd  ^7,  1901^  nearly  two  months  later,  would 
be  entitled  to  much  consideration  as  an  approval  of  the  merits 
of  the  claim,  if  the  case  could  now  be  considered  upon  its 
merits;  but  the  approval  can  not  operate  to  change  the  legal 
character  of  the  claim  or  to  extend  the  jurisdiction  conferred 
by  law  upon  the  accounting  oflScers. 

"That  the  claim  is  for  'unliquidated  damages'  for  alleged 
breach  of  contract  is  clear.  Mr.  Luttrell  was  not  employed 
for  anv  stipulated  period  or  at  any  stipulated  rate;  it  was  not 
agreed  that  his  compensation  should  be  in  proportion  to  the 

Eriod  occupied  in  the  work;  on  the  contrary,  it  was  to  be 
00  for  the  work,  regardless  of  the  time  occupied;  nor  was 
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there  any  stipulation  respecting  the  time  necessary  for  the 
work.  The  United  States  had  agreed  to  furnish  all  material 
and  the  services  of  eight  persons,  and,  without  any  expressed 
covenant  to  that  effect,  was  undoubtedly  bound  to  use  due 
diligence  in  performing  its  part  of  the  contract.  An}"  failure 
in  that  respect  would  be  a  breach  of  the  contract,  and  would 
entitle  Mr.  Luttrell  to  recover  damages  to  the  extent  of  any 
extra  expense,  or  any  loss  of  his  time  caused  thereb3\  And 
this  is  the  ground  of  the  claim.  He  alleged  that  if  the  United 
States  had  used  due  diligence  the  work  could  have  been  com- 
pleted in  three  months,  but  that  by  want  of  such  diligence  five 
months  were  occupied,  and  that  by  this  loss  of  his  time,  two 
months,  he  was  damaged  to  the  extent  of  $270. 

"A  claim  of  that  character  is  clearl}"  for  unliquidated  dam- 
ages for  alleged  breach  of  contract,  and  of  that  class  of  claims 
jurisdiction  has  not  been  conferred  upon  the  accounting 
officers  of  the  Treasury.  This  rule  has  been  so  often  ana 
uniformly  declared  that  it  is  not  necessary  to  enter  upon  an 
elaborate  citation  of  authorities.  Attorney-General  Gushing" 
sustained  this  rule  in  an  elaborate  opinion  upon  the  powers 
and  duties  of  the  accounting  officers.  (6  Op.  Att.  Gen.,  516.) 
And  the  Comptroller  of  the  Treasury  has  frequentlv  so  held. 
(Vol.  1,  285;  vol.  2,  488;  vol.  3,  374,  and  vol.  4,  447.) 

"The  claim  is  not  within  the  jurisdiction  of  this  office,  and 
is  the^efore  disallowed." 

At  the  time  pa3''ment  was  made  claimant  was  not  author- 
ized to  incu**  the  expense  or  pay  the  claim  for  the  paym.ent  of 
which  he  seeks  reimbursement.  He  did  not  pay  the  claim  as 
a  disbursing  officer  out  of  public  funds  in  his  hands,  and  at 
the  time  he  made  the  payment  he  had  no  funds  in  his  hands  as 
a  disbursing  officer  out  of  which  to  make  the  payment. 

It  was  a  voluntary  payment  on  his  part  made  by  him  out  of 
his  own  private  funds  which  does  not  create  any  obligation, 
legal  or  implied,  on  the  part  of  the  United  States  to  reimburse 
him  because  of  such  payment.     (4  Comp.  Dec,  409.) 

Nor  is  the  claimant  now  entitled  because  of  such  payment 
to  be  subrogated  to  any  rights  which  the  person  to  whom  he 
made  the  payment  may  have  had  against  the  Government. 
(See  ^tna  Life  Lmirance  Co,  v.  Middleport,  124  U.  S.,  534.) 

Nor  can  the  claim  which  claimant  paid  be  regarded  as  hav- 
ing been  assigned  and  transferred  to  him  by  the  person  to 
whom  he  made  the  payment.     (See  sec.  3477,  R.  S.) 

By  the  facts  as  stated  by  the  auditor  the  original  claim 
against  the  Government  if  one  existed  was  in  favor  of  J.  B. 
Luttrell  for  extra  work  performed  by  him  under  a  conti*act 
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he  had  with  the  Government  and  for  damages  for  breach  of 
said  contract  by  the  Government.  No  action  of  Walter  McM. 
Luttrell  or  J.  B.  Luttrell  could  transfer  any  interest  in  the 
claim  to  Walter  McM.  Luttrell  and  the  assumption  by  Walter 
McM.  Luttrell  of  an  indebtedness  on  behalf  of  the  United 
States  and  his  voluntary  payment  of  the  same  was  unwarranted 
and  beyond  the  scope  of  his  authority.  As  an  agent  of  the 
Government  he  could  only  bind  it  by  acts  which  came  within 
the  just  exercise  of  his  official  powers.  {Hunter  v.  United 
States,  5  Pet,  173.) 

In  the  case  of  United  States  v.  Keehl^*  (9  W*ill.,  83),  it  was 
held,  quoting  from  the  syllabus,  that: 

"The  voluntary  payment  by  an  officer  of  the  Federal  Gov- 
ernment, of  money  held  by  him  for  the  Government,  to  a 
creditor  of  the  United  States,  can  not  be  set  up  bv  him  or  his 
sureties  as  a  defense  in  a  suit  on  his  official  bond." 

In  the  present  case  it  would  seem  that  the  claimant  made  no 
effort  to  obtain  authority  or  public  funds  to  make  the  payment 
in  question,  but  was  willing  and  did  make  the  payment  as 
already  stated. 

To  allow  a  person  without  authority  to  do  so,  to  pay  money 
out  of  his  private  funds  to  a  person  he  may  think  is  a  creditor  of 
the  United  States,  or  who  he  may  think  has  a  just  claim  against 
the  United  States,  what  he  may  suppose  the  Government  owes 
such  creditor,  or  on  such  claim,  and  then  to  compel  or  allow 
the  Government  to  restore  him  his  money  so  paid  would  not 
only  allow  him  to  become  the  voluntary  creditor  of  the  Gov- 
ernment but  would  produce  endless  confusion  and  lead  to 
double  payment  and  serious  embarrassments. 

The  United  States  has  established  a  system  of  adjudicating 
claims  that  may  be  presented  against  it,  and  one  of  the  cardi- 
nal principles  of  that  system  is  th:it  as  a  genei'al  rule  it  will 
deal  only  with  the  original  claimant  or  his  legal  representatives. 
(United  States  y.  GUI  is.  95  U.  S.,  407;  S2>oford\.  KirJc,  97 
U.  S.,  484;  McKnight  v.  Uriited  States,  98  U.  S.,  179.) 

Claims  against  the  United  States  can  only  be  paid  from  the 
public  funds,  and  upon  the  facts  stated  in  this  case  I  do  not 
think  that  any  officer  of  the  Government  could  authorize  pay- 
ment in  any  other  way. 

The  payment  in  question  having  been  purely  voluntary  and 
made  from  claimant's  private  funds  any  subsequent  approval 
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of  such  payment  by  the  Commissioner  of  Indian  Affairs  or  the 
Secretary  of  the  Interior  would  not  give  validity  to  a  claim 
for  reimbursement  because  of  such  payment. 

I  do  not  now  recall  an  instance  where  a  legal  claim  can  ari^e 
against  the  United  States,  except  by  virtue  of  some  act  of 
Congress,  or  from  a  contract,  express  or  implied. 

The  law  does  not  imply  a  contract  on  the  part  of  the  United 
States  to  reimburse  a  person  who  may  voluntarily  pay  a  claim 
against  it.     (4  Comp.  Dec,  411.) 

Claims  based  solely  on  moral  obligations  are  not  within  the 
jurisdiction  of  the  executive  depal^tment  to  settle.  (4  Comp. 
Dec,  215.)  If  the  United  States  committed  a  breach  of  the 
contract,  made  by  it  with  J.  B.  Luttrell,  it  was  within  the 
power  of  the  Secretary  of  the  Interior  and  said  contractor  to 
make  settlement  of  any  claim  the  contractor  may  have  had  on 
account  of  said  contract  and  any  breach  thereof  on  the  part 
of  the  United  States,  and  any  amount  they  may  have  agreed 
upon  as  compensation  for  such  breach  would  have  constituted 
a  claim  within  the  jurisdiction  of  the  accounting  officers.  (6 
Comp.  Dec,  953.) 

For  the  reasons  I  have  stated,  and  not  for  the  reasons  stated 
by  the  Auditor,  his  disallowance  of  this  claim  is  affirmed,  and 
I  find  and  certify  no  difference. 


DEDUCTION  FOR  SOLDIERS'  HOME  FROM  PAY  OF 
PORTO  RICO  REGIMENT  OF  INFANTRY. 

The  provisional  regiment  of  infantry  organized  in  Porto  Rico  was  organized 
for  a  temporary  purpose,  and  the  noncommissioned  officers  and  privates 
thereof  are  not  subject,  without  their  consent,  to  the  deduction  of  12} 
cents  per  month  from  their  pay  provided  for  in  section  4819,  Revised 
Statutes,  for  maintenance  of  the  Soldiers'  Home. 

(Decision  hy  Comptroller  Traceioell^  March  7,  1902.) 

The  Auditor  for  the  War  Department  reports  for  approval, 
disapproval,  or  modification,  the  following  decision: 

''In  the  examination  of  the  accounts  of  George  E.  Pickett, 
captain  and  paymaster.  United  States  Army,  for  the  month  of 
September,  1901,  the  question  arises  as  to  whether  or  not  a 
deduction  of  12^  cents  per  month  from  the  pay  of  each  non- 
commissioned officer,  musician,  artificer,  and  private  of  the 
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Porto  Rico  Provisional  Regiment  of  Infantry,  organized  and 
maintained  in  pursuance  of  the  provisions  of  section  37  of  the 
act  of  Congress  approved  February  2,  IDOl  (31  Stat.,  758), 
should  be  made,  to  oe  passed  to  the  credit  of  the  commissioners 
of  the  Soldiers'  Home  under  the  provisions  of  section  4819  of 
the  Revised  Statutes. 

'*Said  act  is  entitled  'An  act  to  increase  the  efficienc\'^  of  the 
permanent  military  establishment  of  the  United  States,'  and 
section  37  of  the  act  provides  as  follows: 

••*' That  the  President  is  authorized  to  organize  and  main- 
tain one  provisional  regiment  of  not  exceeding  three  battalions 
of  infantry,  for  service  in  Porto  Rico,  the  enlisted  strength 
thereof  to  be  composed  of  natives  of  that  island  as  far  as  prac- 
ticable. The  regiment  shall  be  organized  as  to  numbers  as 
authorized  for  infantry  regiments  of  the  Regular  Army.  The 
pav,  rations,  and  clotfiing  allowances  to  be  authorized  for  the 
enlisted  men  shall  be  fixed  bv  the  Secretary  of  War,  and  shall 
not  exceed  those  authorized  for  the  Regular  Army.  The  field 
officei*s  shall  be  selected  from  oflScers  of  the  next  lower  grades 
in  the  Regular  Army  and  shall,  while  so  serving  in  the  higher 
grade,  have  the  rank,  pay,  and  allowances  thereof.  The  com- 
pany and  regimental  and  battalion  staff  officers  shall  be 
appointed  h^  the  President.  The  President  may,  in  his  dis- 
cretion, continue  with  their  own  consent  the  volunteer  officers 
and  enlisted  men  of  the  Porto  Rico  regiment,  whose  terms  of 
ser^^ice  expire  by  law  July  first,  nineteen  hundred  and  one. 
Enlistments  for  the  Porto  Rico  regiment  shall  be  made  for 
periods  of  three  years,  unless  sooner  discharged.  The  regi- 
ment shall  be  continued  in  service  until  further  directed  by 
Congress.' 

''Section  4819  of  the  Revised  Statutes  provides  as  follows: 

"*  There  shall  be  deducted  from  the  pa}''  of  every  noncom- 
missioned officer,  musician,  artificer,  and  private  of  the  Army 
of  the  United  States  the  sum  of  12^  cents  per  month,  which 
$um  so  deducted  shall,  b}'  the  Pay  Department  of  the  Army, 
be  passed  to  the  credit  of  the  commissioners  of  the  Soldiers' 
Home.  ♦  ♦  ♦  But  the  deduction  of  12^  cents  per  month 
from  the  pay  of  noncommissioned  officers,  musicians,  artificers, 
and  privates  of  regiments  of  volunteers,  or  other  corps  or 
regiments  raised  for  a  limited  period,  or  for  a  temporary  pur- 
pose or  purposes,  shall  only  be  made  with  their  consent.' 

"The  Army  appropriation  act  of  March  16,  1896  (29  Stat., 
60),  provides  as  follows: 

''  *  For  pav  proper  of  enlisted  men  of  all  grades  four  million 
two  hundred  and  sixty-five  thousand  dollars:  Provided^  That 
hereafter  no  pay  shall  be  retained,  but  this  provision  shall 
not  apply  to  deductions  authorized  on  account  of  the  Soldiers' 
Home.^ 
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*' Under  section  4819,  Revised  Statutes,  the  deduction  in 
question  is  to  be  made  from  the  pay  of  every  enlisted  man  of 
tne  United  States  Army.  It  is  not,  however,  to  be  made  from 
the  pay  of  any  enlisted  man  of  any  regiment  of  volunteers  or 
other  corps  or  regiment  i-aised  for  a  limited  period  or  for  a 
temporary  purpose  or  purposes,  except  with  his  consent. 

"The  act  of  February'  2,  1901,  purports  by  its  title  to  be  an 
act  for  the  specific  purpose  of  increasing  the  efficiency  of  the 

Permanent  military  establishment  of  the  United  States.  It 
oes  not  profess  to  have  any  other  purpose  in  view.  But 
what  its  various  puiposes  are  can  be  determined  onl\'  by  a 
close  inspection  ot  its  various  provisions. 

"Section  1  of  the  act  declares  all  officers  and  enlisted  men 
provided  for  in  the  act  to  be  component  parts  of  the  Army  of 
the  United  States. 

"Section  37  of  the  act  authorized  the  organization  and 
maintenance  of  one  provisional  regiment  of  not  exceeding 
three  battalions  of  infantry  for  service  in  Porto  Rico,  the 
enlisted  strength  thereof  to  be  composed  of  natives  of  that 
island  as  far  as  practicable.  The  regiment  authorized  b}-  the 
section  has  been  orgfanized  and  is  being  maintained  in  pur- 
suance of  the  provisions  of  the  section.  By  virtue  of  the  pro- 
visions of  section  one  of  the  act  the  regiment  so  authorized, 
organized  and  maintained  is  a  component  part  of  the  Army  of 
the  United  States,  and  is  therefore  subject  to  the  first  pro- 
vision in  section  4819  of  the  Revised  Statutes,  which  provides 
for  the  deduction  of  twelve  and  a  half  cents  per  month  from 
the  pay  of  every  enlisted  man  in  said  Army,  unless  it  be  held 
that  said  regiment  comes  within  the  exception  made  by  the 
last  provision  in  said  section,  that  is  to  say,  unless  it  be  held 
that  said  regiment  is  a  regiment  of  volunteei's,  or  other  corps 
or  regiment  raised  for  a  limited  period,  or  for  a  temporary 
purpose  or  puiposes. 

"The  regiment  is  designated  in  the  act  as  a  provisional 
regiment.  This  designation  signifies  that  it  is  one  provided 
for  the  present  need,  or  for  the  occasion,  that  is,  one  adapted 
to  meet  a  particular  exigency.  It  signifies  that  it  is  a 
temporary  regiment,  one  existing  for  the  time  being  and  for 
a  temporary  purpose  or  purposes. 

"That  the  regiment  was  raised  for  a  limited  period  or  for 
a  temporary  purpose  or  purposes  is  evidenced  by  the  fact  that 
the  President  was  authorized,  in  his  discretion,  to  continue 
with  their  own  consent  the  volunteer  officers  and  enlisted  men 
of  the  Porto  Rico  regiment  whose  term  of  serWce  expired  by 
law  July  1,  1901;  tnat  enlistments  for  the  regiment  were 
to  be  made  for  the  period  of  three  yeai*s,  unless  sooner  dis- 
charged, and  that  the  regiment  was  to  be  continued  in  service 
only  until  further  directed  by  Congress. 
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"In  view  of  the  foregoing  facts  and  considerations,  I  am 
of  the  opinion,  and  so  decide,  that  the  deduction  of  12^  cents 
per  month  from  the  pay  of  each  noncommissioned  officer, 
musician,  artificer,  and  private  of  the  Porto  Rico  Provisional 
Kegiment  of  infantry  organized  and  maintained  in  pursuance 
of  the  provisions  of  section  37  of  the  act  of  February  2,  1901 
(31  Stat.,  758),  is  not  required  to  be  made  in  pursuance  of  the 
first  provision  in  section  4819  of  the  Revised  Statutes,  for  the 
reason  that  said  regiment,  though  a  part  of  the  Army  of 
the  United  States  within  the  meaning  of  said  provision,  is  a 
regiment  raised  for  a  limited  perioa  and  for  a  temporaiy 
purpose." 

This  regiment  is  designated  as  a  "provisional  regiment" 
and  is  to  "be  continued  in  service  until  further  directed  by 
Congress."  It  is  spoken  of  as  an  organization  separate  and 
distinct  from  that  of  the  Regular  Army,  whose  pay,  rations,  and 
clothing  allowances  are  to  be  fixed  by  the  Secretary  of  War, 
but  shall  not  exceed  those  authorized  for  the  Regular  Army. 

The  exceptions  mentioned  in  section  4819  of  the  Revised 
Statutes  include  all  those  persons  named  in  it  who  are  in  the 
Army,  but  who  are  not  of  the  Regular  Army. 

The  act  of  April  22,  1898  (30  Stat.,  361),  provides: 

"  Sec.  3.  That  the  Regular  Army  is  the  peimanent  military 
establishment,  which  is  to  be  maintained  Doth  in  peace  and 
war  according  to  law." 

The  section  quoted  by  the  Auditor  provides  as  follows  rela- 
tive to  deduction  to  be  made: 

"But  the  deduction  of  twelve  and  one-half  cents  per  month 
from  the  pay  of  noncommissioned  officers,  musicians,  artific- 
ers, and  privates  of  regiments  of  volunteers  or  other  corps  or 
privates  of  regiments  of  volunteers,  or  other  corps  or  regi- 
ments raised  for  a  limited  period,  or  for  a  temporary  purpose 
or  purposes,  shall  only  be  made  with  their  consent." 

The  Porto  Rico  regiment  is  a  "provisional  regiment" — 
i.  e.,  one  raised  for  a  temporary  purpose — and  under  the  pro- 
vision above  quoted  deductions  from  the  pay  of  its  men>bers 
for  the  "Soldiers'  Home"  fund  can  only  be  made  with  their 
consent. 

The  decision  of  the  Auditor  is  therefore  approved. 
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EXPENSES  OF  OATHS  TO  REPORTS. 

The  provision  in  section  5  of  the  act  of  March  3,  1876,  which  requires 
Indian  agents  to  make  quarterly  statements  under  oath  that  employees 
claimed  for  in  their  accounts  were  hona  fide  employed  at  the  compen- 
sation claimed,  and  that  such  service  was  necessary,  applies  only  to 
Indian  agents  and  agency  employees. 

An  oath  of  an  Indian  agent  to  a  report  that  employees  claimed  for  in  their 
accounts  were  hona  fide  employed  at  the  compensation  claimed,  and 
that  such  service  was  necessary,  is  not  the  verification  of  an  account 
by  oath,  and  the  agent  is  entitled  to  reimbursement  for  the  expense 
necessarily  incurred  by  him  in  making  such  oath. 

(Decision  ly  Comptroller  Tracewell^  March  7,  1902.)     • 

Merrill  E.  Gates,  secretary  and  disbursing  agent  Board  of 
Indian  Commissioners,  on  February  26,  1902,  appealed  from 
the  action  of  the  Auditor  for  the  Interior  Department,  in  set- 
tlement dated  February  8,  1902,  in  which  a  disallowance  of 
%1  was  made  on  two  items  of  50  cents  each  for  notarial  fee 
for  affidavit  to  report  of  employees  for  reason  stated  b}'  the 
Auditor  as  follows: 

"  When  a  report  of  employees  is  sworn  to  by  an  Indian  agent 
or  other  officer  in  compliance  with  law  (see  act  March  3,  1875, 
sec.  6,  18  Stat.,  449),  which  was  done  in  this  case,  the  expense 
of  such  oath  must  be  borne  by  the  agent  or  officer.  The 
Comptroller  of  the  Treasury  (4  Comp.  Dec,  494),  under  date 
of  March  8,  1898,  decided  that  an  officer  or  employee  who  is 
required  by  an  order  or  regulation  of  a  department,  but  not  by 
law,  to  verify  accounts  by  oath  is  entitled  to  reimbursement 
for  the  necessary  expense  incurred  in  making  such  verifica- 
tion, but  when  the  verification  is  required  by  law  he  is  not  so 
entitled.    The  item  is  therefore  disallowed." 

The  Auditor's  action  appears  to  be  based  upon  the  converse 
of  the  proposition  established  in  4  Comp.  Dec,  494,  cited  by 
him.  In  that  decision  it  was  held  that  where  certain  gaugers^ 
and  weighers  in  the  customs  service  incurred  the  expense  of 
notarial  charges  for  verifying  pay  rolls  of  employees  in  pur- 
suance of  regulations^  they  were  entitled  to  reimbursement. 
If,  conversely,  such  verification  had  been  required  by  statute, 
it  is  fairly,  but  I  think  not  necessarily,  implied  in  the  decision 
that  such  reimbursement  would  not  be  allowable.  The  impli- 
cation arises  from  the  following  paragraph  of  the  decision: 

"It  is  now  well  settled  that  where  an  officer  is  reauired  by 
law  to  verify  his  accounts  by  oath  he  is  not  entitled  to  reinl- 
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bursement  for  the  expense  incurred  by  him  in  making  such 
verification.  Such  an  expense  is  a  personal  expense  pei-tain- 
ing  to  the  proper  preparation  of  his  accounts  for  settlement. 
But  where  the  verification  is  required  by  the  Department, 
either  by  regulation  or  otherwise,  but  not  by  law,  it  is  held 
that  the  officer  is  entitled  to  reimbursement.  (2  C!omp.  Dec, 
213,  426,  and  482;  3  id.,  430  and  646,  and  United  States  v. 
Van  Jhizee,  140  U.  S.,  169.)" 

This  paragraph  of  the  decision  must  be  construed  in  con- 
nection with  the  decisions  therein  cited,  and  involves  an 
explication  of  the  words  '^verifying  an  account  by  oath."  In 
the  first  two  cases  cited,  2  Comp.  Dec,  213  and  426,  a  sharp 
distinction  is  drawn  between  swearing  to  an  account  as  a 
whole  and  swearing  to  separate  items  and  reports  upon  which 
an  account  is  made  up.  In  all  the  cases  cited  the  verification 
was  of  accounts  or  vouchers  paid  or  to  be  paid,  supposed  to 
be  required  by  law  or  regulations  to  be  verified  bj'  the  oath 
of  the  parties  in  interest  as  a  condition  precedent  to  settle- 
ment; and  the  general  consensus  of  opinion  as  announced  by 
the  Comptrollers  and  courts  is  that  announced  in  the  para- 
graph quoted  above  from  4  Comp.  Dec,  494. 

The  report  of  employees  at  an  Indian  agenc}^  is  of  a  chamc- 
ter  different  from  the  accounts  or  vouchers  considered  in  the 
decisions  cited.  It  is  in  no  sense  an  account,  nor  is  it  neces- 
mrily  connected  with  the  account  of  the  agent  who  verifies  it 
by  his  oath,  except  that  it  is  required  to  be  made  at  the  same 
time.  It  frequently  happens  that  employees  whose  service  is 
verified  by  the  sworn  report  of  one  agent  arc  paid  for  such 
services  by  another  agent,  or  upon  certified  vouchers.  It  is 
a  part  of  each  agent's  official  duty  under  the  law  and  regula- 
tions to  present  quarterh'  sworn  reports  of  employees  who 
render  service  under  his  directions  in  verification  of  the 
right  of  such  employees  to  payment,  they  being  the  real 
parties  in  interest,  whether  he  pa3's  for  such  sei*vices  as  a 
disbursing  officer  or  not.  For  any  proper  expense  necessarily 
incurred  in  the  performance  of  this  duty  he  is  entitled  to 
reimbursement  as  for  proper  expenses  necessarily  incurred 
in  the  performance  of  any  other  official  duty.  Under  the  con- 
tempoi-aneous  construction  of  the  administrative  and  account- 
ing officers  for  more  than  twenty-five  years,  the  necessary 
expenses  incurred  by  Indian  agents  in  making  oath  to  reports 
of  employees  have  been  allowed.  The  change  of  construction 
should  have  been  forthwith  reported  to  the  Comptroller  by 
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the  Auditor,  under  the  following  provision  of  paragraph  5, 
section  8,  act  of  July  31,  1894  (28  Stat.,  208): 

''All  decisions  bj^  Auditors  making  an  original  construction, 
or  modifying  an  existing  construction  of  statutes,  shall  be 
forthwith  reported  to  the  Comptroller  of  the  Treasury,"  etc- 

It  is  furthermore  to  be  observed  that  the  statute  cited  by 
the  Auditor  requiring  the  service  of  employees  to  be  verified 
by  oath  applies  only  to  Indian  agents  and  employees  at  their 
agencies.     The  statute  so  far  as  pertinent  is  as  follows: 

''Indian  agents  shall  be  required  to  state,  under  oath,  upon 
rendering  their  quarterly  accounts,  that  the  employees  claimed 
for  were  actually  and  bona  fide  employed  at  such  agency,  and 
at  the  compensation  as  claimed,  and  that  such  service  was 
necessary;  and  that  such  agent  is  not  to  receive,  and  has  not 
received,  directly  or  indirectly,  any  part  of  the  compensation 
claimed  for  any  other  employee:  Provided^  That  wnen  there 
is  no  ofiicer  authorized  to  administer  oaths  within  convenient 
distance  of  such  agent  the  Secretary  of  the  Interior  may 
direct  such  returns  to  be  made  upon  certificate  of  the  agent." 
(18  Stat,  449,  sec.  5.) 

The  appellant  in  the  case  under  consideration  is  secretary 
and  disbursing  agent  of  the  Board  of  Indian  Commissioners, 
having  an  office  at  the  seat  of  Government.  He  is  in  no  sense 
an  Indian  agent,  nor  are  the  employees  reported  by  him  agency- 
employees.  Neither  he  nor  his  employees  are  within  the 
provisions  of  the  statute  last  above  quoted,  upon  which  the 
Auditor's  disallowance  was  based. 

The  question  remains  whether  the  secretary  and  disbursing- 
agent  of  the  Board  of  Indian  Commissioners  is  required  by 
Regulations  to  furnish  sworn  reports  of  employees.  Sections 
of  the  Regulations  (edition  1894)  relating  to  this  subject  are 
as  follows: 

'"301.  A  report  of  employees  must  accompany  each  quar- 
ter's account,  whether  the  emploj^ees  have  been  paid  for  the 
quarter  or  not. 

"302.  This  report  must  give  the  name  and  occupation  of 
ever}'  agency  employee,  whether  regular,  irregular,  school, 
or  police,  the  period  of  service,  and  the  rate  of  pay  of  each. 
Each  class  should  be  kept  distinct,  and  the  Indians  separate 
from  the  whites. 

*'  803.  Every  report  of  employes  must  be  supported  by  the 
affidavit  of  the  agent,  in  the  following  form,"  etc. 

While  the  language  of  these,  and  of  succeeding  sections  of 
the  Regulations,  seems  to  indicate  their  application  to  Indian 
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agents  and  agencies  proper,  their  application  appears  to  be 
extended  by  the  following  general  provision  on  page  5  of  the 
Regulations: 

"Wherever  the  word  '  agent'  or  'agents'  is  used  in  the  fol- 
lowing regulations,  it  is  intended  to  apply  to  all  disbursing 
officei"s  accountable  for  public  property  and  funds  pertaining 
to  the  Indian  service." 

Under  such  provisions  of  the  Regulations  it  has  been  held 
that  the  superintendents  of  the  various  Indian  schools,  super- 
intendents of  Indian  warehouses  in  New  York,  Chicago,  and 
elsewhere,  and  disbursing  agents  in  the  Indian  ser\4ce  gener- 
ally, are  required  to  furnish  sworn  reports  of  employees  who 
render  service  under  their  direction.  While  I  do  not  regard 
the  question  as  entirely  free  from  doubt,  I  think  the  sworn 
reports  of  employees  furnished  by  Merrill  E.  Gates,  secretary 
and  disbursing  agent  of  the  Board  of  Indian  Commissioners, 
were  furnished  in  accordance  with  the  requirements  of  the 
Regulations,  and  that  he  is  entitled  to  reimbursement  for  the 
expense  of  notarial  fee  therefor  incurred. 


COMPENSATION  OF  AN  AGENT  DURING  A  PERIOD 
OF  SUSPENSION  FROM  DUTY. 

A  8peci&l  agent  to  make  allotmente  to  Indians,  who  was  appointed  by  and 
his  compensation  fixed  by  the  President,  and  who  was  suspended  from 
duty  by  the  Secretary  of  the  Interior  pending  an  investigation  of  his 
work  and  conduct,  is  not  entitled  to  compensation  during  the  period 
of  his  suspension. 

(Decision  hy  Assistant  Comptrolhn*  Mitch^ll^  March  8^  1902.) 

John  T.  Wertz,  February  3, 1902,  appealed  from  the  action 
of  the  Auditor  for  the  Interior  Department  in  disallowing, 
by  settlement  dated  February  1,  1902,  his  claim  for  compen- 
sation a8  special  agent  for  the  allotment  of  Indian  lands  from 
July  S,  1900,  to  April  27,  1901,  294  days,  at  $8  per  day. 

The  decision  of  the  Auditor  upon  his  claim  is  as  follows: 

'"On  January  23,  1902,  the  Commissioner  of  Indian  Affairs 
referred  to  this  office  for  settlement  a  claim  in  favor  of  John 
T.  Wertz  for  $2,352,  being  the  amount  of  his  per  diem  as 
special  allotting  agent  from  July  8,  1900,  to  April  27,  1901, 
294  days,  at  $8  per  day. 

24941— Vol.  8 38 
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"The  Commissioner  disallowed  the  claim,  and  his  objections 
to  it  are  presumal)ly  tho.se  stated  by  the  Secretary  of  the 
Interior  in  a  letter  to  him  under  date  of  January  19,  190ii,  a 
copy  of  which'  is  found  with  the  case. 

'"It  appears  that  on  July  21,  1897,  the  President  appointed 
Mr.  John  T.  Wertz  '  to  be  a  special  a^ent  to  make  allotments 
of  lands  in  severalty  to  Indians  on  the  Wind  Kiver  or  Shoshone 
Reservation  in  Wyoming,  under  the  act  of  Februai'v  8,  1887, 
as  amended  by  act  of  February  28,  1891  (26  Stat.,  794),  with 
compensation  at  $8  a  day  and  actual  and  neceasary  traveling 
expenses,  exclusive  of  subsistence,  vice  John  \V.  Clark, 
removed,  and  do  authorize  and  empower  him  to  execute  and 
fulfill  the  duties  of  that  oflSce  according  to  law,  and  to  have 
and  to  hold  the  said  office  with  all  the  rights  and  emoluments 
thereunto  legally  appertaining  unto  him,  the  said  John  T. 
Wertz,  during  the  pleasui'e  of  *the  President  of  the  United 
States  for  the  time  being.' 

''On  July  27,  1897,  the  Secretary  of  the  Interior  addressed 
the  following  letter  to  Mr.  Wertz: 

''^In  connection  with  your  appointment  as  special  agent, 
allotment  of  lands,  dated  July  21, 1897,  you  are  hereby  desig- 
nated a  special  disbursing  agent  and  required  to  file  an  official 
bond  in  tne  penal  sum  of  $2,000.' 

"The  record  sho«vsthat  Mr.  Wertz  entered  upon  duty  and 
continued  actively  engaged  Until  Mav  15,  1900,  when  the  Sec- 
retary of  the  Interior  addressed  to  liim  the  following  letter, 
he  then  being  at  the  Wind  Kiver  or  Shoshone  Reservation  in 
Wyoming: 

'' '  You  are  hereby  suspended  from  duty,  to  take  effect  on 
receipt  of  this  letter,  pending  an  investigation  of  your  work 
and  conduct.  You  will  immediately  turn  over  to  the  agent 
for  the  Indians  of  the  Shoshone  Agency  all  official  papers  and 
Government  property  in  your  possession,  taking  nis  receipt 
therefor  in  detail,     ttease  acknowledge  receipt  or  this  letter.' 

"On  July  3,  1900,  the  following  telegram  from  the  Com- 
missioner of  Indian  Affairs  was  sent  to  Mr.  Wertz  at  the 
Shoshone  Agency: 

''  ''By  direction  of  the  Secretary  you  are  directed  to  imme- 
diately return  to  your  home  at  Omaha,  Nebr.  You  will  be 
allowed  pay  up  to  and  including  the  da}'  of  your  arrival  and 
actual  necessarv  traveling  expenses  en  route,  exclusive  of 
subsistence.  Your  pay  will  cease  from  and  after  the  date  of 
your  arrival  at  home.  Report  to  this  office  the  date  of  3'our 
arrival.' 

''Mr.  Wertz  admits  in  letter  of  August  1,  1901,  that  he 
proceeded  to  his  home  in  obedience  to  the  above  order  and 
that  he  arrived  there  on  July  7,  1900,  and  in  his  regular  cash 
account  for  that  period  he  only  claims  credit  for  and  pays 
himself  his  per  diem  to  that  date.     ♦    ♦    ♦ 
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*' Under  the  prevailing  pmctice  he  continued,  however,  to 
render  pro  forma  accounts,  as  special  disbursing  agent,  to 
include  March  31,  1901,  and  in  them  he  made  no  claim  for  his 
per  diem. 

"On  April  12, 1901,  the  President  addressed  the  following 
communication  to  Mr.  Wertz: 

"'You  are  hereby  removed  from  the  office  of  special  agent 
to  make  allotments  of  lands  in  severalty  to  Indians  on  the 
Wind  River  or  Shoshone  Reservation  in  Wyoming,  to  take 
effect  from  and  after  March  31,  1901.' 

"This  let,ter  from  the  President  appears  to  have  been  for- 
wai-ded  to  Mr.  Wertz  by  the  Commissioner  of  Indian  Affairs 
on  April  24,  1901. 

"On  July  17,  1901,  Mr.  Wertz  rendered  a  further  cash 
account  for  the  period  from  April  1  to  27,  1901,  and  in  it  he 
claims  the  per  diem  from  July  8,  1900,  to  April  27,  1901, 
insisted  upon  in  the  present  claim. 

"In  his  letter  to  this  office  under  date  eJanuary  27,  1902, 
Mr.  Wertz  bases  his  claim  principally  upon  the  ground  that 
during  the  above  interval  he  rendered  his  regular  reports  and 
accounts  to  the  administrative  office;  that  he  remained  in 
Omaha  awaiting  further  orders  from  the  Department  and  was 
consequently^  unable  to  and  did  not  engage  m  other  business; 
that  under  £iis  appointment  he  was  to  receive  a  '  compensation 
of  $8  a  day  and  actual  and  necessary  traveling  expenses,  exclu- 
sive of  subsistence,  during  the  pleasure  of  the  President  of 
the  United  States  for  the  time  being.' 

"Section  3  of  the  act  of  Februarv  8,  1887  (24  Stat.,  388), 
providing  for  the  allotment  of  lands  in  severalty  to  Indians 
and  under  which  this  claimant  received  his  appointment,  pro- 
vides: 

" '  That  the  allotments  provided  for  in  this  act  shall  be  made 
!)y  special  agents  appointed  by  the  President  for  such  purpose, 
and  the  agents  in  charge  of  the  respective  reservations  on 
which  the  allotments  are  directed  to  be  made,  under  such 
rules  and  regulations  as  the  Secretary  of  the  Interior  may 
from  time  to  time  prescribe.'    ♦    ♦    * 

"The  act  of  March  2,  1887  (24  Stat.,  464),  and  other  subse- 
quent acts  have  made  appropriations  in  general  terms  to  carry 
out  the  provisions  of  tne  above  section. 

"  There  is  no  statutory  grant  of  salary  or  other  compensa- 
tion to  these  allotting  agents,  provision  for  their  pay  allow- 
ance being  left  by  implication  to  the  appointing  officer.  It, 
therefore,  can  not  be  said  that  they  held  an  office  to  which 
thei-e  is  affixed  by  law  a  stated  salary,  to  which  they  would 
be  entitled  irrespective  of  rendering  service.  The  matter  of 
compensation  is  fixed  by  contract  with  them,  as  set  forth  in 
the  letter  of  appointment. 
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''The  President  having  thus  granted  him  a  per  diem  in  pay- 
ment for  his  services,  had  the  power  to  withdraw  it  whenever 
his  services  were  no  longer  desired,  refi:ardle.ss  of  whether  he 
might  still  continue  to  technically  hold  the  oflSce  of  special 
allotting  agent,  suspended  without  pay  and  relieved  from 
duty. 

'"In  the  present  case  the  President,  acting  through  the  Sec- 
retary of  the  Interior,  relieved  Mr.  Wertz  from  duty  and  in- 
formed him  that  upon  the  date  of  his  arrival  home  his  pay 
would  cease.  This  conclusively  terminated  his  right  to  f  urtner 
compensation  while  he  remained  so  suspended,  and  left  him 
no  reason  to  expect  it. 

''There  are  other  cogent  reasons  which  clearly  show  that 
the  claimant  is  not  entitled  to  the  per  diem  claimea,  which  may 
be  briefly  stated  as  follows: 

"  In  tne  absence  of  any  law  on  the  subject  the  compensation 
of  per  diem  employees  is  regulated  by  the  terms  of  contracts 
made  with  them,  and  in  the  absence  of  any  agreement  to  the 
contrary  they  are  to  paid  only  for  services  actually  rendered 
(5  Comp.  Dec,  723),  that  is,  for  days  when  they  are  actually 
employed  (6  Comp.  Dec,  16). 

'*  In  the  case  under  consideration  no  special  agreement  exists 
whereby  the  claimant  was  to  receive  the  per  diem  for  the 
period  not  actuallv  employed  in  the  discharge  of  the  duties 
devolving  upon  him  by  virtue  of  his  appointment. 

"The  claim  is  therefore  disallowed.'' 

The  decision  of  the  Auditor  is  approved.  The  principles 
of  law  governing  this  claim  are  considered  in  a  decision  of 
this  office  made  February  3,  1898  (4  Comp.  Dec,  411),  in  the 
case  of  Helen  P.  Clarke,  special  agent.  The  claimant  in  that 
case  was  appointed  under  the  same  law  and  received  a  similar 
commission  from  the  President,  dated  October  3,  1890,  and 
was  similarly  desigilated  as  special  disbursing  agent  by  the 
Secretary  of  the  Interior.  I  quote  from  the  decision  a,s  fol- 
lows: 

'"The  record  shows  that  Miss  Clarke  entered  upon  duty  and 
continued  actively  engaged  up  to  December  31,  1894.  No- 
vember 17,  1894,  she  wrote  the  Commissioner  of  Indian 
Affairs,  as  follows: 

""I  have  the  honor  to  report  that  I  expect  to  complete  the 
Ponca  and  Otoe  allotments  oetween  the  8th  and  loth  of  De- 
cember, 1894. 

'- '  I  respectfully  ask  for  instructions  how  to  act  at  the  com- 
pletion of  the  work  here,  and  what  disposal  i;s  to  be  made  of 
property,  such  as  wagon,  horses,  feed,  etc,  for  which  I  am 
responsible.' 
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"December  6,  1894,  the  Commissioner  replied  as  follows: 

"'In  reply  to  your  communication  dated  November  17, 
1894,  1  have  to  advise  you  that  upon  completion  of  your  work 
at  the  Ponca  Agency  you  will  transmit  your  schedules  to  this 
office,  inform  me  of  the  fact  b}^  telegraph,  and  return  to  your 
home.  All  Government  property  in  your  possession  you  will 
deliver  to  the  agent  in  charge  of  the  Ponca  Agency,  taking 
proper  receipts  therefor.' 

"  iVIiss  Clarke  complied  with  these  instructions,  rendered 
her  accounts,  and  paid  herself  up  to  December  31,  1894,  and 
closed  her  account  by  depositing  $297.70. 

"No duty  was  performed  by  Miss  Clarke  between  the  last- 
mentioned  date  and  November  12,  1897,  on  which  latter  date 
she  was  directed  to  proceed  to  Ponca  Agency  to  discharge 
certain  duties,  and  was  informed  that  her  paj'  would  com- 
mence the  day  she  left  home  to  enter  upon  duty,  after  receiv- 
ing notice  of  the  approval  of  her  new  bond,  which  was 
required  by  the  act  of  March  2,  1895  (28  Stat.,  808).  The 
new  bond  has  been  filed  and  she  has  entered  upon  duty.  In 
view  of  all  the  facts  hereinbefore  recited,  did  Miss  Clarke's 
commission  expire  with  the  completion  of  her  duties  at  the 
Ponca  Agency  and  her  return  to  her  home  December  31, 
1894?" 

On  this  statement  of  facts  it  was  held: 

''Miss  Clarke's  appointment  was  not  for  the  sole  purpose 
of  making  allotments  in  any  particular  place,  but  for  the 
geneml  purpose  of  making  allotments  wherever  her  services 
might  be  required .  That  business  has  not  yet  been  completed, 
and  she  might  have  been  assigned  to  duty  at  any  time  or 
plac«.  In  view  of  all  the  facts  and  the  law,  I  am  of  opinion 
that  her  tenure  of  office  was  continuous,  that  her  reassign- 
ment to  duty  under  her  commission  of  October  3,  1890,  was 
legal,  and  that  she  is  entitled  to  compensation  from  the  time 
of  her  reentry  upon  duty." 

There  was  no  suggestion  that  there  was  any  legal  claim  for 
compensation  during  the  period  ensuing  between  her  suspen- 
sion from  duty  and  her  reentry  upon  dutj^  although  in  her 
case  she  had  not  been  informed  that  her  pay  would  cease  after 
her  return  to  her  home,  as  Mr.  Wertz  had  been,  nor  was 
there  any  suggestion  of  a  claim  for  compensation  based  upon 
tenure  of  office.     It  was  held,  quoting  the  syllabus,  that —    • 

'*  A  special  agent  to  make  the  settlements  in  severalty  to 
Indians  did  not  cease  to  hold  his  office  by  reason  of  the  non- 
performance of  duty  from  January  1,  1894,  to  about  Decem- 
ber 1, 1897,  no  performance  of  duty  having  been  required  of 
him  during  that  time," 
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which  negatives  the  idea  that  there  can  be  any  claim  for  com- 
pensation when  the  agent  is  not  only  suspended  from  duty 
but  has  been  informed  that  all  pay  will  cease  during  such 
suspension,  unless  the  suspension  has  ceased  and  there  has 
been  a  reentry  upon  duty. 

I  do  not  think  that  the  fact  that  Mr.  Wertz  continued  to 
render  pro  forma  accounts  gives  him  any  claim  to  compensa- 
tion. The  law  requires  of  all  disbursing  oflBcers  the  rendition 
of  accounts  at  least  quarterly,  and  makes  no  exception  in 
those  cases  where  the  officer  has  neither  money  nor  property 
to  account  for  (4  Comp.  Dec,  415);  and  the  rendition  of  his 
accounts  as  special  disbursing  agent  can  not  be  considered  as 
services  connected  with  the  duty  from  which  he  had  been 
formally  suspended. 

This  view  seems  to  be  in  accordance  with  the  understanding 
of  the  claimant,  as  he  made  no  claim  foi  salary  from  July  8, 
1900,  to  April  27,  1901,  at  any  time  during  said  period,  nor 
until  July  17,  1901,  after  he  had  been  removed  from  office  by 
order  of  the  President,  dated  April  12,  1901.  If  this  was  a 
case  of  a  person  employed  by  a  bank,  a  railroad  company,  or 
in  any  large  business  requiring  many  persons  for  its  service, 
the  case  would  not  admit  of  argument.  I  think  it  equally 
plain  in  this  case  that  the  Government  is  not  liable. 


RATES   FOR  TRANSPORTATION  OVER  CX)MBINED 
AIDED  AND  NONAIDED  RAILROADS. 

Where  a  railroad  company  operated  separate  roads  as  a  continuous  line, 
one  of  which  had  received  from  the  Government  a  grant  of  lands  in 
aid  of  its  construction  on  condition  that  property  and  troops  of  the 
United  Statet?  ''shall  be  transported  over  said  road  at  the  cost,  charge, 
and  expense"  of  tlie  company  owning  or  operating  the  road,  and  such 
company  furnished  transportation  for  the  Government  over  the  entire 
line  as  through  service,  it  is  entitled  to  compensation  therefor  at 
through  rates  only,  such  being  the  rates  it  charged  to  the  public  for 
like  transportation. 

(Decision  hy  ComptrolUr  Tracewell^  March  8^  190B.) 

The  Auditor  for  the  Interior  Department,  under  date  of 
October  25,  1901,  has  transmitted  to  this  office  for  my  consid- 
eration certain  described  settlements  in  favor  of  the  Southern 
Pacific  Company  and  the  Central  Pacific  Railroad  Company. 
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In  his  letter  of  transmittal  the  Auditor  makes  the  following 
statement: 

*Mn  these  claims,  as  rendered  by  the  company,  were  many 
charges  for  transportation  of  Government  supplies  for  the 
Indian  service  from  San  Francisco  to  Roseville  Junction,  at 
the  tariff  rates  between  those  points,  which  were  approved  by 
the  Commissioner  of  Indian  Affairs  as  charged  and  so  allowed 
by  this  office,  except  that  the  bond-aided  proportion  based  on 
the  constructive  mileage  was  withheld  and  credited  on  the 
books  of  the  Department  to  the  indebtedness  of  the  Central 
Pacific  Railroad  Company. 

"  It  would  seem,  however,  that,  as  these  shipments  were  en 
route  to  Portland,  Oreg.,  and  points  beyond,  as  well  as  to 
points  on  the  100  per  cent  land-grant  road  between  Roseville 
Junction  and  Portland,  the  charges  should  have  been  at  the 
tariff  i-ates  for  the  entire  distance  hauled,  less  the  proper  land- 
grant  deductions,  and  that,  in  this  view  of  the  case,  excessive 
allowances  have  been  made." 

The  Southern  Pacific  Company,  under  date  of  January  27, 
19U2,  submits  the  following  argument  in  favor  of  the  settle- 
ment as  made  by  the  Auditor: 

*'In  shipments  by  the  Southern  Pacific  Companj'^  over  lines 
operated  by  it  from  San  Francisco  to  Portland,  or  from  Port- 
land to  San  Francisco,  has  the  Government  a  right  to  make 
compensation  for  such  shipments  only  for  the  mileage  between 
Roseville  Junction  and  San  Francisco  upon  a  mileage  basis  for 
through  transportation  between  San  Francisco  and  Portland, 
or  should  the  total  allowances  at  local  rates  as  to  these  ship- 
ments between  San  Francisco  and  Roseville  Junction  stand  as 
already  made  in  the  Auditor's  settlements? 

''The  entire  line  of  railway  between  San  Francisco  and  Port- 
land is  operated  by  the  Southern  Pacific  Company, 

''The  properties  are: 

''First.  The  line  between  San  Francisco  and  Sacramento 
belongs  to  the  Southern  Pacific  Railroad  Company  of  Cali- 
fornia. 

''Second.  The  line  between  Sacramento  and  Roseville  Junc- 
tion belongs  to  the  Central  Pacific  Railroad  Company. 

"Third.  The  line  from  Roseville  Junction  to  the  Oregon 
boundary  belongs  to  the  Central  Pacific  Railroad  Company, 
under  consolidation  in  1870  between  the  California  and  Oregon 
Railroad  Company  and  the  Central  Pacific  Railroad  Company. 

"Fourth.  The  line  from  the  Oregon  boundary  to  Portland 
belongs  to  the  Oregon  and  California  Railroad  Company;  but 
all,  as  stated,  is  operated  by  the  Southern'  Pacific  Company  as 
a  lessee. 

"The  road  from  Roseville  Junction  to  Portland  was  con- 
structed under  the  act  of  Congress  of  July  25,  1866  (14  Stat., 
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239),  granting  aid  therefor,  upon  condition  that  the  troops  and 
property  of  the  United  States  should  be  transported  over  this 
road  free  of  charge,  while  in  the  Central  Pacific  act  of  1862, 
that  company  is  entitled  to  '  fair  and  reasonable  rates  of  com- 
pensation' for  all  Government  transportation,  not  to  exceed 
the  amounts  paid  by  private  persons  for  the  same  kind  of 
service. 

''For  convenience,  calling  the  first  named  road  the  C.  &  O., 
and  the  latter  the  C.  P.,  it  is  perfecti}-  clear  that  the  contract 
which  entitles  the  Government  to  free  service  over  the  C.  &  O. 
road  is  entirely  distinct  and  separate  from  the  contract  which 
re(][uires  the  Government  to  pay  reasonable  rates  for  transpor- 
tation over  the  C.  P.  road.  The  right  to  free  service  is  con- 
fined to  the  C.  &  O.  road. 

"These  two  separate  statutory  contracts  regulate  the  rights 
of  the  Government,  and  the  respective  companies,  upon  sepa- 
rate and  distinct  principles.  Tne  Government  can  not  apply 
the  provisions  of  the  C.  &  O.  act  to  the  C.  P.  road,  nor  can 
the  companies  insist  upon  applying  the  provisions  of  the  C.  P. 
act  to  the  C.  &  O.  road. 

""One  must  render  'free'  service  to  the  Government,  as  to 
certam  classes  of  transportation,  while  the  other  is  entitled  to 
'fair  and  reasonable  rates  of  compensation.' 

"The  Government  may  insist  upon  free  transportation  over 
the  C.  &.  O.  road,  but  it  must  pay  reasonable  rates  for  tran«- 
poiiation  over  the  C.  P.  line. 

"Of  course,  as  lessee,  the  Southern  Pacific  Company  takes 
the  C.  &  O.  line  with,  its  burden,  but  it  takes  no  more  or 
greater  than  that  fixed  b\'  the  C.  &  O.  contract. 

"The  distance  from  San  Francisco  to  Roseville  Junction  is 
108.03  miles;  Roseville  Junction  to  Portland,  663.46  miles: 
total,  771.49  miles. 

"Roseville  4)eing  an  interior  town  the  rates  to  and  from 
San  Francisco  are  made  upon  the  basis  of  fair,  reasonal)lc 
rates,  but  Portland  having  sea  communication,  the  rates  from 
that  citj-  to  and  from  San  Francisco  are  controlled  by  water 
competition  and  are  much  lower  than  a  reasonable  all-rail  route 
would  be,  and  in  fact  are  not  reasonable  in  themselves  as  offer- 
ing the  railroad  a  fair  return  for  the  service  performed;  they 
are  what  is  known  among  ti'affic  managers  as  '  compelled  rates.' 
so  that  the  rate  per  mile  i§  considerably  less  from  San  Fran- 
cisco to  Portland  than  from  San  Frftncisco  to  Roseville;  but 
the  rates  to  both  points  nmst  be  regarded  as  reasonable,  and 
thev  are  satisfactory  to  the  Interstate  Commerce  Commission: 
so  that  it  may  be  safely  assumed'that  the  rates  paid  by  private 
parties,  viz,  the  local  rates  to  Roseville,  are  to  be  taken  as 
'fair  and  reasonable  rates'  for  Government  transportation  on 
that  part  of  the  line  of  the  C.  P.  road. 
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'^The  Government  has  a  right  to  free  transportation  only 
over  the  C.  &  O.  road;  its  contract  relations  as  to  that  line  of 
road  are  created  b}'  statute  relating  solely  to  the  California 
and  Oregon  Railroad  Company  and  the  Oregon  and  California 
KailroacTCompany,  and  their  respective  lines  of  road. 

''  When  the  Government  comes  to  deal  with  the  S.  P.  Co. 
as  to  business  from  San  Francisco,  it  must  deal  with  the  com- 
pany precisely  as  an  individual  would  deal. 

''If  a  merchant  or  private  shipper  should  approach  the 
S.  P.  C«.  at  San  Francisco  offering  freight  for  shipment  to 
Portland,  and  would  inquire  the  charge  for  the  sennce,  he 
would,  of  course,  be  given  the  through  rate  to  Portland,  but 
if  the  shipper  should  add  that  he  had  an  unexpired  contract 
with  the  C.  &.  O.  for  the  sennce  north  of  Roseville,  over  the 
C.  &  O.  road,  relieving  him  of  a  portion  of  the  through  rate, 
he  would  be  told  that  the  local  rate  to  Roseville  woula  be  the 
S.  P.  Co.  charge,  and  this  with  the  old  C.  &  O.  contract, 
whatever  it  might  be,  would  be  the  mte  charged. 

''Suppose  the  case  of  a  passenger  holding  a  '  free  pass'  from 
Roseville  to  Portland,  going  from  San  Francisco  to  Portland, 
he  would,  of  course,  pay  the  local  rate  to  Roseville  Junction 
and  the  ride  be  free  tnence  to  Portland.  ^ 

''  No  one,  we  take  it,  would  contend  for  a  breath  that  the 
passenger  in  the  case  supposed  would  be  entitled  to  a  pxt  rata 
of  the  through  rate  to  Portland,  to  be  applied  to  the  ride  from 
San  Francisco  to  Roseville. 

"The  service  is  necessarily  a  divisible  one  because  of  the 
factors  in  the  line,  viz,  the  different  lines  of  railroad  making 
it  up,  and  although  the  trip  may  be  continuous,-  and  all  the 
way  in  the  same  car,  the  coi-porate  service  of  transportation 
is  a  divisible  and  divided  service,  in  point  of  law,  because  two 
rf/^<?r^/?^  ^j^^ri^roc^^  are  necessary  to  the  ser\nce,  viz,  one  a  con- 
tract, unexpired,  for  the  C.  &  O.  line,  another,  and  second,  an 
executory  contract  for  carriage  over  the  C.  P.  line. 

"With  the  latter  the  C.  &0.  Co.  has  no  concern;  its  inter- 
est begins  and  ends  with  service  on  its  line;  nor  has  the  C.  P. 
Co.  any  interest  in  the  C.  &  O.  contract  except  that,  as  lessee, 
it  is  bound  to  accept  the  'free  pass'  of  the  C.  &  O.  for  what- 
ever service  it  renders  ov^er  that  line,  but  as  to  its  own  line 
and  service  thei'eon,  its  patrons  are  bound  by  its  rules  so  long 
as  the  rates  are  reasonable. 

"  We  insist  that  the  right  of  theXjovernment  to  free  service 
begins  and  ends  with  transportation  on  the  C.  &  O.  and  the 
0.  &  C.  lines. 

"If  the  Government  desires  any  other  service  on  any  other 
line  bt  road,  it  7mi8t  deal  with  that  service,  so  desired,  as  an 
independent  factor,  and  for  that  service,  so  to  be  rendered,  it 
(^n  onl}^  ask  to  be  treated  as  a  prtvate  party  would  be  treated 
for  the  same  service. 
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''  It  can  not  be  truthfully  said  that  '  free  service  right'  over 
the  C.  &  O.,  contracted  for  and  concluded  in  1866,  and  re- 
stricted to  that  line  of  road — Portland  to  Ro^seviile — is  in  any 
possible  way  connected  with  a  beneficial  position  as  to  service 
upon  the  0.  P.  lines.  The  'free  sei-vice'  right  is  clearly 
limited  to  the  C*  &  O.  and  can  only  be  made  a  burden  on  a 
lessee  operating  company  to  the  extent  of  the  line  of  the 
C.  &  O.  road. 

''The  'free  service'  right  in  this  case  is  already  limited  to 
the  C.  &  O.  line.  It  can  onlv  be  imposed  upon  and.  made  a 
burden  on  the  S.  P.  Co.  as  a  lessee  operating  company  to  the 
extent  of  the  C.  &  O.  line. 

"Neither  the  S.  P.  Co.  nor  any  part  of  the  line  south  of 
Roseville  were  aifected  by  this  'free  service '  burden,  by  con- 
tract or  implication,  directly  or  indirectly,  nor,  out  of  this 
restricted  privilege,  can  any  burden  be  imposed  beyond  the 
line  to  which  it  is  attached  or  relates,  viz,  the  C.  &  O.  line. 

"Now,  carrying  at  'compelled  rates,'  low  through  rates, 
is  always  a  burden,  and  can  not  be  imposed  on  the  lines  south 
of  Roseville  because,  simply,  of  the  contractual  advantages 
north  of  that  point. 

"Carrying  at  'compelled  rates'  is  always  a  burden  to  the 
operating  company,  as  above  stated;  as  a  rule  all  such  rates 
are  less  than  reasonable  in  themselves  as  offering  the  railroad 
a  fair  return  for  the  whole  service,  i.  e.,  goods  carried  under 
these  rates  do  not  pay  their  full  proportion  of  the  fixed 
charges  of  the  road,  and  for  that  conceded  reason  higher  rates 
are  permissible  where  the  stress  of  water  competition  does  not 
exist  to  relieve,  in  a  way,  the  situation. 

"So,  as  the  contract  for  carriage  for  the  Government  in  a 
service  from  San  Francisco  to  Portland  is  necessarily  and  in 
fact  a  divided  one,  that  is  a  payment  to  Roseville  for  service 
to  that  point  on  the  C.  P.  line,  and  a  free  service  or  'pass' 
on  the  C.  &  O.  line,  the  payment  to  Roseville  of  rights  should 
be  the  local  tariff  to  that  point." 

The  question  requiring  consideration  in  this  case  is  whether 
the  Government  is  entitled  to  the  benefit  of  through  rates  for 
through  transportation  where  a  portion  of  the  through  route 
is  over  a  railroad,  which  is  required  in  consideration  of  Grov- 
ernment  aid  to  furnish  transportation  for  the  United  States 
free  of  cost. 

Railroads  have  been  aided  by  the  Government  in  different 
ways  and  under  different  conditions  and  restrictions. 

About  200,000,000  acres  of  land  were  granted  by  the 'Gov- 
ernment, directly  or  through  the  States,  to  aid  the  building 
of  railroads,  and  about  14,000  miles  of  road  were  constructed 
under  such  grants. 
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The  conditions  of  the  grants  have  been  somewhat  different 
and  may  be  divided  into  four  classes. 

I.  The  bond-aided  Pacific  railroads,  in  addition  to  grants  of 
land,  were  aided  by  United  States  bonds,  with  the  condition 
that  the  mails,  troops,  munitions  of  war,  supplies,  and  public 
stores  should  be  transported  for  the  Government  whenever 
required  by  any  Department  thereof,  and — 

"  that  the  Government  shall  at  all  times  have  the  preference  in 
the  use  of  the  same  for  all  the  pui-poses  aforesaid  (at  fair  and 
reasonable  rates  of  compensation,  not  to  exceed  the  amounts 
j/ttid  hy  private  parties  jiyr  the  sanie  kind  of  service), "  (See  act 
of  July  1,  1862,  section  6,  12  Stat,  493,  and  other  acts.) 

The  compensation  earned  for  services  rendered  for  the 
Government  over  these  bond-aided  roads  has  been  credited 
on  the  books  of  the  Treasury  Department  and  applied  to  the 
bonded  indebtedness  under  various  acts  of  Congress.  Final 
settlements  have  been  made  of  much  of  this  bonded  indebted- 
ness. 

II.  Certain  railroads  were  granted  lands  under  condition 
that— 

''said  railroad  shall  be  and  remain  a  public  highway  for  the 
use  of  the  Government  of  the  United  States,  free  from  toll  or 
other  charge  upon  the  transportation  of  any  property  or  troops 
of  the  United  States."  (See  section  3,  act  of  March  3,  1863, 
12  Stat,  773.) 

A  great  number  of  roads  were  built  under  similar  condi- 
tions. The  Supreme  Court  decided  in  1875  that  such  provi- 
sion secures  to  the  Government  the  free  use  of  the  road  as  a 
thoroughfare,  but  does  not  entitle  the  Government  to  have 
troops  or  property  transported  over  the  road  by  the  railroad 
company  free  of  charge  for  the  service  rendered  in  transport- 
ing the  same.  {Lake  Superior  and  Miss.  H.  H.  Co,  v.  United 
States,  ^^\i.  S.,442.) 

In  accordance  with  this  decision  Congress  has  made  appro- 
priations for  payments  to  such  roads,  not  to  exceed  50  per 
centum  of  the  full  value  of  the  service — 

"computed  upon  the  basis  of  the  tariff  rates  for  like  trans- 
portation perjormed  for  the  puhlic  at  large^  and  shall  be. 
accepted  aa  in  full  for  all  demands  for  said  service."  (See  act 
of  June  30,  1882,  22  Stat.,  120,  and  the  Army  appropriation 
acts  from  that  time  to  the  present  time.) 


Digitized  by  CjOOQ IC 


604  DECISIONS    OF    THE    COMPTROLLER. 

III.  Certain  railroads  were  granted  lands  subject  to  such 
regulations  as  Congress  may  impose  restricting  the  charges 
for  Government  transportation.  (See  section  11,  act  of  July 
2,  1864, 13  Stat.,  370,  and  other  acts.) 

Congress  has  provided  that  payment  to  such  roads  for  Gov- 
ernment transportation  shall  be  made  at  such  rate  as  the  Sec- 
retary of  War  shall  deem  just  and  reasonable,  not  to  exceed 
for  such  Government  transportation  50  per  centum  of  such 
compensation  '^as  shall  at  the  time  be  charged  to  and  paid  by 
private  parties  to  any  such  company  for  like  and  similar  trans- 
portation." (See  act  of  July  14,  1892,  27  Stat.,  180,  and  the 
Arm}'  appropriation  acts  from  that  time  to  the  present  time.) 

A  similar  provision,  with  the  difference  that  60  per  cent 
was  allowed  instead  of  50  per  cent,  was  made  the  year  previous. 
(See  act  of  February  24,  1891,  26  Stat.,  776.) 

IV.  Certain  other  roads  were  granted  lands  on  condition 
that  property  and  troops  of  the  United  States — 

^'  shall  be  transported  over  said  road  at  the  cost,  charge,  and 
expense  of  the  corporations  or  companies  owning  or  operat- 
ing the  same,  when  so  required  by  the  United  States."  (See 
act  of  July  25,  1866,  section  5,  14  Stat.,  241,  and  similar 
acts.) 

Railroads  of  the  fii-st  class  above  enumerated  are  termed 
bond-aided  railroads;  those  of  the  second  and  third  classes  are 
termed  50  per  cent  land-grant  railroads;  those  of  the  fourth 
class  are  termed  free  land-grant  railroads. 

x\t  the  present  time  the  companies  operating  these  aided 
roads  are,  in  many  cases  not  the  same  as  those  to  which  the 
grants  were  originally  made.  The  aided  roads  generally  f onii 
but  a  part  of  the  respective  lines  with  which  they  are  now 
operated. 

It  is  noted  that  the  basis  for  compensation  due  the  bond- 
aided  railroad  is — 

"fair  and  reasonable  rates  of  compensation  not  to  exceed 
the  amounts  paid  by  private  parties  for  the  same  kind  of 
service." 

The  basis  of  compensation  to  the  railroads  that  come  under 
Class  II  is — 

"  the  tariff  rates  for  like  transportation  performed  for  the  pub- 
lic at  large." 
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The  basis  for  the  compensation  to  the  railroads  that  come 
under  Class  111  is  the  rate — 

''charged  to  and  paid  by  private  parties  to  any  such  coirfpany 
for  like  and  similar  transportation." 

Although  a  diiferent  form  of  language  is  used  in  each  of 
these  three  cases,  the  meaning  is  substantially  the  same  in  all. 

The  fundamental  principle  upon  which  the  adjustment  of 
compensation  is  required  to  be  made,  is  that  the  basis  of  com- 
pensation should  not  be  in  excess  of  the  rates  charged  the 
public  for  the  same  kind  of  service.  This  principle  should 
govern  even  in  the  absence  of  legislation,  and  whether  service 
is  over  aided  or  iwimided  Unas.  No  railroad  contends  for  any 
other  basis  of  settlement. 

Where  the  earnings  are  determined  in  accordance  with  this 
principle,  settlement  therefor  is  made  as  required  by  law; 
namely — 

Nonaided  roads  are  paid  in  full; 

Bond-aided  roads  are  credited  with  their  earnings; 

Fifty  per  cent  land-grant  roads  are  paid  one-half  of  their 
earnings; 

Free  land-grant  roads  are  paid  nothing. 

Where  the  entire  service  is  over  any  one  of  these  diiferent 
classes  of  roads  the  determination  of  the  earnings  and  the  set- 
tlement therefor  present  no  difficulty. 

Where  the  service  is  partly  over  aided  and  partly  over  non- 
aided  roads  which  together  form  a  continuous  line,  over  which 
a  through  rate  is  available  to  the  public,  the  question  may 
arise  whether  the  Government  is  entitled  to  the  benefit  of  the 
said  through  rate. 

Where  rates  are  established  by  a  common  carrier  for  trans- 
portation services,  the  public  generally,  and  the  Government 
as  a  pail  of  the  public,  are  entitled  to  such  services  at  the 
established  rates.  Though  reduced  rates  might  be  given  the 
Government,  and,  in  the  absence  of  statute,  to  any  particular 
person,  y^t  no  higher  rates  than  those  estiiblished  and  pub- 
lished would  be  permitted.  The  rates  offered  to  the  public 
are  therefore  available  to  the  Government  for  like  transpor- 
tation. 

Where  the  entire  service  is  over  two  or  more  nonaided  roads, 
the  division  of  the  earnings  between  the  different  roads  is  of 
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no  concern  to  the  Government,  except  that  when  separate  set- 
tlements are  made  with  the  different  roads  each  road  would 
be  entitled  to  its  proportion  of  the  total  earnings.  Such  total 
earnings  are  generally  divided  between  the  different  roads  in 
interest  on  an  agreed  basis,  but  in  the  absence  of  an  agreement 
a  mileage  basis  is  adopted  as  both  equitable  and  practical. 

Where  the  service  is  partly  over  a  bond-aided  road  and 
partly  over  a  nonaided  road,  it  is  necessars'  to  determine  the 
earnings  of  the  different*  roads  so  that  the  proper  credit  can  be 
given  for  the  earnings  over  the  bond-aided  road  and  payment 
can  be  made  for  the  earnings  over  the  nonaided  road.  Settle- 
ment with  each  road  should  be  made  on  the  basis  of  the  proper 
division  of  the  total  earnings  for  the  entire  service. 

Similarly  where  a  portion  of  the  service  is  rendered  by  a 
50  per  cent  land-grant  road,  it  becomes  necessary  to  determine 
the  earnings  of  each  road  in  order  to  make  proper  payment 
for  the  sen*  ice  over  the  nonaided  road  and  to  make  proper 
deductions  for  the  service  over  the  aided  road. 

Where  the  service  is  rendered  in  part  by  a  free  land-grant 
road,  the  determination  of  the  earnings  over  the  respective 
roads  rendering  the  service  is  necessary  in  order  to  make  the 
proper  payment  for  the  service  over  the  nonaided  roads  and 
the  proper  deduction  for  the  service  over  the  aided  road. 

Any  particular  service  may  involve  transportation  over  all 
these  different  classes  of  roads;  it  then  becomes  necessary  to 
determine  the  earnings  of  each  respective  road  in  order  to 
give  proper  credit  or  make  proper  payment  to  each  ix)ad  as 
above  indicated. 

It  is  a  recognized  principle  that  the  length  of  haul  or  dis- 
tance which  commodities  are  transported  is  an  important  ele- 
ment of  the  cost  of  transportation.  Freight  which  is  carried 
a  short  distance  is  veiy  much  more  affected  by  the  expense  of 
handling,  warehousing,  and  billing,  than  freight  carried  a  long 
distance. 

Often  these  expenses  are  proportionately  much  greater  on 
short  movements  than  on  long  movements.  For  this  reason 
the  rate  per  mile  between  intermediate  points,  or  on  hfcal 
business,  is  often  much  greater  than  the  rate  per  mile  between 
terminal  points,  or  on  through  business.  This  distinction  be- 
tween l<KaI  service  and  through  service  is  well  established  in 
railroad  transportation,  and  has  been  recognized  by  the  courts. 
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The  Court  of  Claims  held  (December  term,  1879)  that  in 
ascertaining  the  compensation  which  should  be  allowed  a  land- 
grant  railroad  for  services  for  the  Government,  the  ordinary 
tariff  rates  form  the  basis  of  adjustment;  through  service  in  to 
be  mmjputed  at  through  rates^  local  at  local  rates,  {Atchismi 
R.  R.  Co.  V.  Umted  States,  15  Ct.  CI.,  126.) 

The  Supreme  Court  held  (March  29,  1886),  that  the  service 
rendered  by  a  railway  company  in  transporting  a  local  pas- 
senger from  one  point  on  its  line  to  another  is  not  identical 
with  the  sen'iee  rendered  in  transporting  a  thr&ugh  passenger 
over  the  same  i*ails.  ( Union  Pacific  Railway  Co,  v.  United 
States.ini:.  S.,355.) 

It  has  been  the  uniform  practice  of  the  accounting  oflScers 
of  the  Treasury  to  settle  accounts  for  transportation  on  the 
basis  of  through  rates  when  through  service  is  rendered.  The 
amounts  earned  by  the  respective  roads  have  been  deteimined 
in  accordance  with  the  regular  commercial  divisions  where 
fumi.shed,  otherwise  upon  a  mileage  basis.  The  law  applica- 
ble to  each  particular  road  has  then  been  applied  in  respect  to 
the  earnings  of  such  road. 

This  principle  has  been  maintained  by  the  diflferent  Comp- 
trollers of  the  Treasury  and  followed  in  practice  in  respect  to 
all  transportation,  whether  involving  transportation  partly 
over  bond-aided,  or  50  per  cent,  or  free  roads.  (See  Digest 
Second  Comp.  Dec,  vol.  2,  sec.  1070;  vol.  3,  sees.  1164, 1396, 
1407;  vol.  4,  sec.  360;  2  Comp.  Dec,  538;  3  Comp.  Dec,  43, 
515;  4  Comp.  Dec,  252,  285;  8  Comp.  Dec,  339,426.) 

Thi^  uniforrri  practice  of  the  accounting  officers  has  been 
acquiesced  in  by  all  I'ailroads  to  the  present  time,  and  should 
Ti/d  now  be  changed  xmless  clearly  xiyrong. 

The  Southern  Pacific  Company  operates  a  line  of  railroad 
betweei^San  Francisco,  Cal.,  and  Portland,  Oreg.,  of  which 
the  road  between  Roseville,  Cal.,  and  Portland,  Oreg.,  is  free; 
the  remainder,  between  San  Francisco  and  Roseville,  Cal.,  is 
partly  bond-aided  and  partly  nonaided. 

In  the  cfCse  under  consideration,  said  company  transported 
certain  Government  property  over  said  line  from  San  Fran- 
cisco to  Portland,  on  through  bills  of  lading. 

The  compan}"  contends  that  it  is  entitled  to  the  local  rates 
applicable  between  San  Francisco  and  Roseville,  because  the 
road  between  these  points  is  distinct  from  the  remainder  of 
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the  line  for  the  transportation  over  which  no  charge  can  l>e 
made. 

The  company  with  as  good  reason  might  contend  for  local 
rates  over  the  nonaided  portion  of  the  road,  because  it  does 
not  receive  cash  for  the  bond-aided  portion,  and  might  also 
claim  credit  at  local  rates  over  the  said  bond-aided  portion, 
thus  claiming  settlement  for  actual  through  transportation  on 
the  basis  of  three  local  intermediate  i-ates,  and  in  excess  of  the 
rates  charged  the  public  for  the  same  kind  of  service. 

When  the  Government  ships  freight  from  San  Francisco  to 
Roseville,  payment  for  su^h  service  at  the  rates  applicable 
for  transportation  between  said  points  would  be  proper;  but 
where  the  shipment  is  over  the  entire  line  f  rona  San  Francisco 
to  Portland,  I  see  no  valid  reason  for  charging  local  rates  over 
the  different  portions  of  said  line. 

If  the  entire  road  from  San  Francisco  to  Portland  were  non- 
aided,  the  Government  would  pay  the  through  rates  for  ship- 
ment between  such  points;  and  if  payment  were  made  separately 
to  the  two  roads  which  meet  at  Roseville,  each  would  receive 
its  proportion  of  the  through  rate. 

It  seems  clearly  established  that  the  transportation  service 
between  San  Francisco  and  Roseville  as  local  ser\'ice  is  different 
from  the  transportation  between  the  same  points  as  a  part  of  a 
through  service  between  San  Francisco  and  Portland. 

The  company  contends,  supra^  that — 

^*The  service  between  San  Francisco  and  Portland  is  neces- 
sarily a  divisible  one  because  of  the  factors  in  the  line,  viz, 
the  different  lines  of  railroad  making  it  up,  and,  although  the 
trip  may  be  continuous  and  all  the  way  in  the  same  car,  the 
corporate  service  of  transportation  is  a  divisible  and  divided 
service  in  point  of  law,  because  two  different  coiitractH  are 
necessary  to  the  service,  viz,  one,  a  contract,  unexpired,  for 
the  C  <&  O.  line,  another  and  second,  an  executory  fontract 
for  carriage  over  the  C.  P.  line. 

''  With  the  latter  theC  O.  Co.  has  no  concern.  Its  interest 
begins  and  ends  with  service  on  its  lines.  Nor  has  the  C.  P. 
Co.  any  interest  in  the  C.  &  O.  contract,  except  that  as  lessee 
it  is  bound  to  accept  the  'free  pass'  of  the  C.  &  O.  for  what- 
ever service  it  renders  over  that  line  but  as  to  its  own  line  and 
service  thereon,  its  patrons  are  bound  by  its  rules  so  long  as 
the  rates  are  reasonable.'' 

I  think  there  is  an  error  in  this  argument.  I  think  the 
railroad  company  confounds  two  things  which  are  distinct. 
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and  when  these  are  kept  apart  there  is  no  difficulty  in  making 
a  contract  for  continuous  transportation  over  sepamte  roads. 
Where  there  are  several  railroad  companies  operating  sepa- 
rate lines,  it  is  no  doubt  true  that  each  company  is  distinct  from 
the  other,  and  neither  of  them  can  be  required  to  make  aeon- 
tract  for  through  transportation  over  all  the  railroads.  But 
this  does  not  at  all  prevent  them  from  making  a  joint  agree- 
ment to  furnish  continuous  transportation  over  the  combined 
lines.  And  when  such  companies  offer  such  transportation  to 
the  public  at  reduced  rates  the  Government  is  entitled  to  like 
rates  for  like  transportation.  The  fact  that  one  of  the  roads, 
when  it  was  built,  received  a  consideration  from  the  Govern- 
ment for  transportation  to  be  furnished  in  nowise  affects  such 
agreement. 

But  the  railroad  company  contends  that  because  one  of 
these  roads  has  entered  into  a  prior  agreement  with  the  Gov- 
ernment regulating  payments  to  be  made  to  it  for  transporta- 
tion, this  unexpired  conti'act  in  some  way  prevents  the 
combined  companies  from  entering  into  a  new  contract  for 
continuous  through  service. 

But  I  see  no  difficulty  whatever  arising  from  this  prior  con- 
tract. The  prior  contract  relates  exclusively  to  payment.  It 
has  no  relation  to  the  character  of  the  service  to  be  rendered, 
whether  local  or  through  service.  It  applies  equally  to  both, 
and  there  is  nothing  in  its  nature  or  effect  which  precludes  the 
several  companies  from  furnishing  continuous  transportation 
over  their  combined  roads,  or  which  relieves  them  from  their 
obligation  to  furnish  such  transportation  to  the  Government 
at  the  same  rates  that  are  charged  the  public. 

The  company,  however,  contends  that  it  is  not  under  obli- 
gation to  do  this  where  the  conditions  are  not  the  same  in  both 
cases,  and  that  by  reason  of  the  prior  agreement  for  free 
transportation  over  one  of  the  roads  the  conditions  are  not  the 
same. 

A  like  error  is  involved  in  this  contention.  It  is  true  the 
conditions  governing  payment  are  not  the  same.  But  this  is 
wholly  immaterial  to  the  question  under  consideration,  which 
is  whether  through  transportation  is  furnished.  Whether 
transportation  is  'Hocal"  or  "through"  is  a  question  of  serv- 
ice and  not  of  payment.  The  tenn  "  through  transpoi-tation  " 
means  transportation  between  terminal  points.  It  may  be 
24941— Vol.  8 39 
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applied  either  to  a  single  railroad  or  to  two  or  more  railroads 
operated  as  a  single  or  continuous  road.  It  Is  distinguished 
from  ^^  local  transportation,"  which  means  transportation  over 
a  part  only  of  either  a  single  road  or  of  two  or  more  roads 
operated  as  one.  In  the  present  case  the  term  is  applied  to 
several  roads  operated  conjointly,  which  furnished  continuous 
transportation  over  the  entire  length  of  the  combined  roads. 
The  transportation  furnished  is  therefore  •■*  through  transpor- 
tation." 

Where  such  transportation  is  furnished  to  two  pei'sons,  one 
of  whom  has  an  agreement  governing  payments  to  be  made 
by  him  for  all  transportation  furnished  for  him  over  one  of 
the  roads,  it  is  difficult  to  understand  how  the  ti-ansportation 
of  one  of  these  persons  can  be  regarded  as  "local  transporta- 
tion," while  the  transportation  furnished  to  the  other  of  pre- 
cisely the  same  character  is  conceded  to  be  "through  trans- 
portation." The  agreement  governing  the  payment  to  be 
made  in  the  one  case  clearly  has  no  relevancy  to  this  proposi- 
tion and  furnishes  no  ground  for  the  distinction. 

This  principle  may  be  illustrated  by  its  application  to  the 
bond-aided  or  50  per  cent  roads. 

In  the  case  of  the  bond-aided  roads  credit  is  given  for  the 
service  rendered  by  them — lineal  service  at  local  rates  and 
throicgh  service  at  through  rates. 

In  the  case  of  the  50  per  cent  roads  payment  is  made  for 
local  service  at  50  per  cent  of  local  rates,  and  payment  for 
throtigh  service  at  50  per  cent  of  through  rates. 

The  reasoning  which  would  justify  the  allowance  of  local 
rates  over  a  nonaided  road  for  its  part  of  through  transporta- 
tion where  a  portion  of  the  service  is  by  a  free  road  would 
justify  the  allowance  of  l^x^al  rates  to  all  nonaided  roads  where 
a  portion  of  the  service  is  over  an\'  class  of  aided  roads. 

Where  continuous  service  is  furnished  over  a  through  line 
consisting  of  several  roads,  one  of  which  is  a  50  per  cent  road, 
it  is  none  the  less  through  ser\ice,  becau.se  the  Government 
is  required  to  pay  only  one-half  the  compensation  earned  for 
the  transportation  over  one  of  the  roads.  It  is  still  through 
transportation,  and  should  be  governed  by  through  ti*ans 
portation  rates. 

If  the  principle  contended  for  b}"  the  company  in  this  mat- 
ter is  conceded,  and  local  rates  are  allowed  between  San  Fran- 
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CISCO  and  Roseville  on  traffic  shipped  on  through  bills  of  lading 
from  San  Francisco  to  Portland,  I  think  the  same  principle 
must  necessarily  lead  to  the  allowance  of  the  local  rates  to  all 
nonaided  lines  where  the  through  route  of  shipment  lies 
partly  over  aided  lines.  Settlement  with  the  aided  lines  also 
must  necessarily  be  made  on  the  basis  of  the  local  rates. 

As  much  service  for  the  Government  involve?  some  trans- 
poi*tation  over  aided  lines,  the  eflfect  of  this  would  be  to  deprive 
the  Government  of  the  benefit  of  through  rates,  and  result  in 
paying  practically  full  rates  as  charged  the  public  on  nearl}* 
all  through  business,  notwithstanding  the  obligations  to  the 
Government  which  were  incurred  when  the  railroads  accepted 
the  benefits  of  immense  grants  of  land. 

It  thus  appears  clearly  established  that  the  Government  is 
entitled  to  the  lowest  rates  available  to  the  public  for  the 
class  of  transpoilation  requested  and  furnished,  local  rates 
for  heal  transportation  and  through  rates  for  through  trans- 
poitation. 

The  earnings  of  the  respective  roads  by  which  or  over  which 
through  transportation  is  furnished  should  be  determined,  as 
above  indicated,  in  accordance  with  the  regular  commercial 
divisions,  or  in  the  absence  of  such  divisions,  upon  a  mileage 
basis.  The  amounts  as  thus  detennined  are  to  be  paid,  cred- 
ited or  withheld  as  required  b}^  the  statute  applicable.  Set- 
tlement for  the  service  over  any  road,  whether  made  directly 
or  indirectly,  should  be  made  in  accoixiance  with  the  condi- 
tions applicable  to  such  road. 

There  has  been  no  departure  from  this  principle  either  by 
the  accounting  officers  or  the  courts.  It  has  been  followed  by 
the  Comptrollers  of  the  Treasury  in  all  their  decisions,  and 
has  been  adopted  by  the  courts  as  far  as  their  decisions  have 
gone.     All  mlroads  have  acquiesced  in  these  rulings. 

I  find  no  decision  of  a  Comptroller  or  a  couii;  which  recog- 
nizes the  principle  now  contended  for  by  the  railway  company. 

If,  therefore,  there  is  any  doubt  as  to  the  proper  basis  for 
the  settlement  for  the  service  under  consideration,  such  doubt 
should  be  resolved  in  favor  of  the  Government  and  of  the  long- 
established  practice  of  the  accounting  officers. 

In  the  case  under  consideration  the  Southern  Pacific  Com- 
pany transported  cei'tain  Government  property  over  the  line 
above  mentioned  from  San  Francisco  to  Portland,  on  through 
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bills  of  lading.  For  such  service  certain  rates  are  offered  to 
the  public  in  accordance  with  published  tariffs.  These  rates 
are,  therefore,  available  to  the  Government. 

The  earnings  determined  in  accordance  with  these  rates  are 
to  be  divided  between  the  three  different  roads  which  consti- 
tute the  through  line,  namely,  the  nonaided  road,  the  bond- 
aided  road,  and  the  free  road. 

There  being  no  published  divisions  of  the  earnings  between 
these  roads,  such  division  should  te  made  upon  a  mileage  basis. 
Payment  should  be  made  in  cash  for  the  service  over  the  non- 
aided  road.  Credit  should  be  given  for  the  service  over  the 
bond-aided  road.  No  payment  can  be  made  for  the  service 
over  the  free  road. 


MONEY  LEFT  IN  THE  CUSTODY  OF  A  HOME  BY 
A  DECEASED  SOLDIER. 

Money  left  in  the  custody  of  the  treasurer  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers  by  a  soldier  at  the  time  of  his  death,  he 
having  a  child  who  survived  him,  is  not  assets  within  th6  meaning 
of  the  act  of  March  2,  1895. 

(Decision  by  Assistant  Comptroller  Mitchell^  March  <*?,  1902,) 

John  T.  Lutes,  February  19, 1902,  appealed  from  the  action 
of  the  Auditor  for  the  Interior  Department  in  settlement 
dated  February  6,  1902.  He  claimed  reimbursement  of 
$28.83  for  expenses  of  burial  of  his  father,  Simeon  Lutes,  a 
pensioner,  who  died  May  4,  1901,  at  the  Marion  Branch, 
National  Home  for  Disabled  Volunteer  Soldiei"s,  leaving  an 
accrued  pension  of  $42.47.  There  was  no  widow  or  minor 
children,  and  no  assets. 

The  Auditor  approved  the  bills  covering  the  expenses  as 
rendered  but  only  allowed  $16.53.  He  disallowed  the  balance 
of  the  claim,  $12.30,  for  the  reason  that  the  pensioner  at  the 
time  of  death  left  funds  amounting  to  $12.30  in  the  custody 
of  the  said  Home.  The  legal  objection  to  the  allowance  of 
said  amount  to  the  claimant  not  having  been  set  forth  in  the 
statement  of  the  account  by  the  Auditor  the  inference  is  to  be 
drawn  from  his  action  that  he  considered  the  amount  as  an 
asset  left  by  the  pensioner  to  be  applied  on  account  of  f  unei-al 
expenses. 
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By  the  act  of  March  2,  1895  (28  Stat.,  964),  no  part  of  the 
accrued  pension  in  this  case  can  be  paid — 

"except  so  much  as  may  be  necessary  to  reimburse  the  per- 
son who  bore  the  expense  of  their  last  sickness  and  burial  if 
they  did  not  leave  suflScient  assets  to  meet  such  expense." 

Section  2  of  the  act  of  February  26,  1881  (21  Stat.,  350), 
reenacted  by  the  act  of  August  7,  1882  (22  Stat.,  322),  pro- 
vides for  the  disposition  of  pension  money  held  at  the  time 
of  death  of  a  pensioner  by  the  treasurer  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  as  follows: 

''Any  balance  of  the  pension  which  may  remain  at  the  date 
of  the  pensioner's  discharge  shall  be'  paid  over  to  him;  and 
in  case  of  his  death  at  the  Home  the  same  shall  be  paid  to  the 
widow  or  children^  or,  in  default  of  either,  to  his  legal  repre- 
sentatives." 

The  question  involved  is  whether  the  amount  of  pension 
money  found  to  the  credit  of  the  pensioner  at  the  Home  at 
the  time  of  death  is  to  be  considered  as  an  asset  under  the  act 
of  March  2,  1895,  ^?^/>;y/,  or  is  it  to  be  held  in  trust  and  paid 
as  provided  in  the  act  of  February  26,  1881,  supi^a^  et  seq. 

The  Comptroller  held  (3  Comp.  Dec,  351)  that  pension 
money  in  the  hands  of  the  treasurer  of  the  Home — 

''is  to  be  treated  practically  as  a  trust  to  be  disposed  of 
*    *    *    as  follows: 

•'First.  To  be  disbursed  for  the  benefit  of  the  pensioner. 

"Second.  Any  balance  remaining  at  the  date  of  the  pen- 
sioner's discharge  shall  be  paid  over  to  him. 

"'Third.  In  case  of  the  pensioner's  death  at  the  Home,  the 
«ime  shall  be  paid  to  his  wldmo  or  children^  or,  in  default  of 
either,  to  his  k^al  rejy^'esentatlvesy 

It  appears  clear  from  the  foregoing  that  the  pension  money 
of  a  deceased  pensioner  which  is  held  by  a  treasurer  of  the 
National  Home  for  Disabled  Volunteer  Soldiers,  who  left  sur- 
viving him  a  widow  or  child  or  children,  is  not  an  asset  within 
the  meaning  of  the  act  of  March  2,  1895,  mpra,  (See  MS, 
Dec,  vol.  17,  p.  1105.) 

I  am,  therefore,  of  the  opinion,  and  so  decide,  that  the  claim- 
ant is  entitled  to  the  full  amount  of  his  claim,  and  I  accord- 
ingly find  and  certify  a  balance  of  $12.30  due  him,  payable  at 
Atwood,  Ind, 
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DEDUCTION  FROM  THE  PAY  OF  NATIVE  SCOUTS 
OF  THE  PHILIPPINE  ISLANDS. 

Native  scouts  organized  in  the  Philippine  Islands  in  pursuance  of  section 
36  of  the  act  of  February  2,  1901,  are  not  a  part  of  the  Regular  Army, 
and  the  deduction  for  the  support  of  the  Soldiers'  Home  of  12J  cents 
per  month  from  the  pay  of  enlisted  men  of  such  organizations,  under 
section  4819,  Revised  Statutes,  can  only  be  made  with  their  consent. 

{Decision  hy  Comptroller  Tracewell^  March  11^  1902,) 

The  Auditor  of  the  War  Department  submits  for  approval, 
disapproval,  or  modification  the  following  decision: 

''In  the  examination  of  the  accounts  of  J.  B.  Houston, 
major  and  paymaster,  United  States  Army,  for  the  month  of 
November,  1901,  the  question  arises  as  to  whether  or  not  a 
deduction  of  12i  cents  per  month  from  the  pay  of  each  non- 
commissioned oflScer,  musician,  artificer,  and  private  of  the 
Philippine  native  scouts  organized  and  maintamed  in  pursu- 
ance of  the  provisions  of  section  36  of  the  act  of  Congress 
approved  February  2,  1901  (31  Stat.,  757),  should  be  made, 
to  be  passed  to  the  credit  of  the  commissioners  of  the  Soldiers' 
Home  under  the  provisions  of  section  4819  of  the  Revised 
Statutes. 

'*Said  act  is  entitled  'An  act  to  increase  the  eflSciency  of  the 
permanent  military  establishment  of  the  United  States,'  and 
section  36  of  the  act  provides  in  part  as  follows: 

" '  That  when  in  his  opinion  the  conditions  in  the  Philippine 
Islands  justify  such  action  the  President  is  authorized  to  enlist 
natives  of  those  islands  for  service  in  the  Armv,  to  be  organ- 
ized as  scouts,  with  such  officers  as  he  shall  deem  necessary 
for  their  proper  control,  or  as  troops  or  companies,  as  author- 
ized by  this  act,  for  the  Regular  Army.' 

''Section  4819  of  the  Revised  Statutes  provides  in  part  as 
follows: 

"'  'There  shall  be  deducted  from  the  pay  of  every  noncom- 
missioned officer,  musician,  artificer,  ana  private  of  the  Army 
of  the  United  States  the  sum  of  twelve  and  a  half  cent«  per 
month,  which  sum  so  deducted  shall,  by  the  Pay  Department 
of  the  Army,  be  passed  to  the  credit  of  the  commissioners  of 
the  Soldiers'  Home.  *  *  *  But  the  deduction  of  twelve 
and  a  half  cents  per  month  from  the  pay  of  noncommissioned 
officers,  musicians,  artificers,  and  privates  of  regiments  of  vol- 
unteers, or  other  corps  or  regiments  raised  for  a  limited  period, 
or  for  a  temporary  purpose  or  purposes,  shall  only  be  made 
with  their  consent.' 

"The  army  appropriation  act  of  March  16,  1896  (29  Stat., 
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60),  discontinuing  the  practice  of  retain  ingf  the  pay  of  enlisted 
men,  contains  a  provision  excepting  the  deduction  authorized 
by  section  4819  of  the  Revised  StatutCvS  from  the  operation  of 
the  clause,  thus  leaving  said  section  in  full  force  and  effect. 

'*  Under  section  4819  of  the  Revised  Statutes,  the  deduction 
in  question  is  to  be  made  from  the  pay  of  every  enlisted  man 
of  the  United  States  Army,  unless  he  be  an  enlisted  man  of  a 
regiment  of  volunteers  or  other  corps  or  regiment  mised  for 
a  limited  period  or  for  a  temporary  purpose  or  purposes,  in 
which  case  it  can  be  made  only  witfi  his  consent. 

'*  Section  1  of  the  act  of  February  2,  1901,  declares  all  offi- 
cers and  enlisted  men  provided  for  in  the  act  to  be  component 
parts  of  the  Army  of  the  United  States.  The  Philippine 
scouts  authorized  by  section  36  of  the  act  and  organized  and 
maintained  in  pursuance  of  its  provisions  are  therefore  a  com- 
ponent part  of  the  Army  of  the  United  States  and  subject  to 
the  first  provision  in  section  4819  of  the  Revised  Statutes, 
which  provides  for  the  deduction  of  12i  cents  per  month  from 
the  pay  of  every  enlisted  man  in  said  Army,  unless  it  be  held 
that  said  scouts  come  within  the  exception  made  by  the  last 
provision  in  said  section;  that  is  to  say,  unless  it  be  held  that 
said  scouts  are  an  organization  raised  for  a  temporary  purpose 
or  purposes. 

"In  view  of  the  provisions  of  section  36  of  the  act  of  Feb- 
ruary 2,  1901,  1  am  of  the  opinion,  and  so  decide,  that  the 
Philippine  native  scouts  are  an  organization  raised  for  a  lim- 
ited period ^and  for  a  temporary  purpose,  and  therefore  that 
the  aeduction  of  12^  cents  per  month  from  the  pay  of  each 
noncommissioned  officer,  musician,  artificer,  and  private  of 
the  Philippine  native  scouts,  organized  and  maintained  in  pur- 
suance of  the  provisions  of  section  36  of  the  act  of  February 
2,  1901  (31  Stat.,  757),  is  not  required  to  be  made  in  pursuance 
of  the  first  proyision  in  section  4819  of  the  Revised  Statutes, 
for  the  reason  that  said  scouts,  though  a  part  of  the  Army  of 
the  United  States  within  the  meaning  of  said  provision,  are  an 
organization  raised  for  a  limited  period  and  for  a  temporary 
purpose." 

The  act  of  March  3,  1851  (9  Stat.,  595),  entitled  ''An  act  to 
found  a  military  asylum  for  the  relief  and  support  of  invalid 
and  disabled  soldiers  of  the  Army  of  the  United  States," 
provides: 

"  That  all  soldiers  of  the  Army  of  the  United  States,  and 
all  soldiers  who  have  been  or  ma}^  hereafter  be  of  the  Army 
of  the  United  States,  whether  regulars  or  volunteers,  and  who 
have  contributed  or  may  hereafter  contribute,  according  to 
section  7  of  this  act,  to  the  support  of  the  military  asylum 


Digitized  by  CjOOQ IC 


616  DECISIONS    OF   THE    COMPTROLLEB. 

hereby  ('reated,  shall,  under  the  restrictions  and  provisions 
which  follow,  be  members  of  the  said  asylum,  with  all  the 
rights  annexed  thereto. 

*  »  *  ♦  * 

^'Sec.  7.  jbid  be  itfurtliei'  inmcted^  That  for  the  support  of 
the  said  institution  the  following  funds  shall  be  set  apart,  and 
the  same  are  hereby  appropriated.  *  *  *  And  provhhd 
also,  That  from  the  first  day  of  the  next  month  after  the  pas- 
sage of  this  act  there  shall  be  deducted  from  the  pay  of  every 
noncommissioned  oiBcer,  musician,  artificer,  and  private  of 
the  Army  of  the  United  States  the  sum  of  twenty-five  cents 
per  month,  which  sum  so  deducted  shall,  by  the  Pay  Depart- 
ment of  the  Arm3%  be  passed  to  the  credit  of  the  commis- 
sioners of  the  army  asylum,  who  are  hereby  authorized  to 
receive  all  donations  of  money  or  property  made  by  any  per- 
son or  persons  for  the  benefit  of  the  institution,  and  hold  the 
same  for  its  sole  and  exclusive  use: 

'^'^ Provided,  That  the  deductions  of  twenty-five  cents  per 
month  from  the  pay  of  noncommissioned  officers,  musicians, 
artificers,  and  privates  of  regiments  of  volunters,  or  other 
corps  or  regiments,  raised  for  a  limited  period  or  for  a  tem- 
porary purpose  or  purposes,  shall  only  be  made  with  their 
consent.  ' 

By  section  7  of  the  act  of  March  3,  1859  (11  Stat.,  434),  the 
deductions  to  be  made  were  reduced  to  12i  cents  per  month, 
and  the  name  was  changed  from  the  "Military  Asylum"  to 
the  ''Soldiers' Home." 

These  and  other  provisions  relative  to  the  '^  Soldiers'  Home  " 
have  been  carried  into  the  Revised  Statutes  as  chapter  2  of 
title  59,  sections  4814  to  4823,  inclusive,  the  material  part  of 
which,  as  it  affects  this  case,  is  section  4819^  quoted  by  the 
Auditor. 

From  an  examination  of  the  acts  above  quoted  it  appears 
that  the  only  soldiers  who  are  or  can  become  entitled  to  the  ben- 
efits of  the  ''  Soldiers'  Home"  are  those  who  have  contributed. 

Those  who  may  contribute  are  divided  into  two  classes — 
first,  those  whose  contributions  are  compulsory;  and,  second, 
those  who  ma}'  consent  to  deductions. 

Those  of  the  first  cla>ss  are  confined  to  the  Regular  Army, 
which  is  defined  by  the  act  of  April  22, 1898  (30  Stat,  361),  as 
follows: 

''Sec.  3.  That  the  Regular  Army  is  the  permanent  military 
establishment,  which  is  maintained  both  in  peace  and  war 
according  to  law." 
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Those  of  the  second  class  are  "volunteers,  or  other  corps  or 
i-egiments,  raised  for  a  limited  period  or  for  a  temporary  pur 
pose  or  puiTposes."  Deductions  can  he  made  from  the  pay  of 
this  class  only  with  their  consent. 

Section  36  of  the  act  of  Februarj^  2, 1901,  quoted  in  part  by 
the  Auditor,  clearly  distinguishes  enlistment  in  the  native 
oi*ganizations  authorized  in  said  act  from  enlistments  in  the 
Regular  Army.  The  act  provides  that  they  are  to  bfe  enlisted 
for  service  in  the  Army. 

It  is  also  provided  that — 

"The  total  number  of  enlisted  men  in  said  native  organiza- 
tions shall  not  exceed  twelve  thousand,  and  the  total  enlisted 
force  of  the  line  of  the  Army,  together  with  such  native  force, 
shall  not  exceed  at  any  one  time  one  hundred  thousand." 

The  act  further  provides  that  the  officers  of  such  organiza- 
tions may  be  taken  from  the  Regular  Aniiv  or  from  volun- 
teers and  shall  be  given  provisional  appointments  for  periods 
of  four  years  each.     It  further  provides  that — 

"The  pay  and  allowance  of  provisional  officers  of  native 
organizations  shall  be  those  authorized  for  officers  of  like 
grade  in  the  Regular  Army.  The  pay,  rations,  and  clothing 
allowances  to  be  authorized  for  enlisted  men  shall  be  fixed  by 
the  Secretary  of  War,  and  shall  not  exceed  those  authorized 
for  the  Regular  Army." 

It  will  thus  be  seen  that  these  native  organizations'  are 
treated  )>y  Congress  as  separate  and  distinct  from  the  Regular 
Ai-my  and  not  as  forming  part  of  the  permanent  military 
establishment,  but  rather  as  organizations  raised  for  a  limited 
period  and  for  temporary  purposes. 

It  is  clear  that  such  organizations  are  merely  tentative  and 
provisional,  at  least  as  affected  by  section  4819  of  the  Revised 
Statutes. 

The  members  of  these  organizations  are  therefore  within 
the  exceptions  named  in  the  last  clause  of  section  4819  of  the 
Revised  Statutes,  and  no  deductions  should  be  made  from  their 
pay  under  this  section  without  their  consent. 

The  decision  of  the  Auditor  is  therefore  approved. 
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SERVING  PROCESS  ISSUED  BY  THE  COURTS  FOR 
THE  COMMISSION  FOR  THE  FIVE  CIVILIZED 
TRIBES. 

A  field  deputy  marshal  is  entitled  to  the  compensation  pro\aded  by  Hection 
829,  Revised  Statutes,  and  the  act  of  May  28,  1896,  for  serving  a  sum- 
mons issued  by  the  United  States  court  in  the  Indian  Territory  upon 
the  petition  of  the  Commission  for  the  Five  Civilized  Tribes. 

{^Comptroller  Trdceiotll  to  United  States  Marshal  L.  E.  Ben- 
nett, March  11, 1902.) 

I  have  received  your  letter  of  the  14th  ultimo  as  follows: 

*'I  have  the  honor  to  herewith  submit  for  your  decision  an 
account  presented  to  me  for  payment  by  Deputy  A.  J.  Ti-ail, 
for  serving  a  summons  issued  by  the  United  States  court  at 
Muskogee  on  behalf  of  the  Dawes  Commission,  pursuant  to 
an  act  of  Congress  approved  June  28,  1898  (30  Stat..  495). 

'^  I  have  refused  payment  of  this  account  as  I  am  at  a  loss 
to  know  what  fee  is  provided  for  service  of  said  process,  and 
request  that  j'ou  rule  on  the  account  as  to  whether  I  should 

giy  fees  prescribed  by  the  Federal  statutes  or  Mansfield's 
igest  or  whether  I  am  authorized  to  pay  the  account  under 
an  existing  statute.  I  inclose  petition  of  the  Commission  and 
copy  of  order  of  court  for  your  information." 

By  sections  11  and  21  of  the  act  of  June  28,  1898  (30  Stat., 
497  and  502),  provision  is  made  for  the  making  and  comple- 
tion of  the  roll  of  citizenship  of  the  several  civilized  tribes  or 
nations  in  the  Indian  Territory. 

From  the  petition  of  the  Commission  referred  to  it  appears 
that— 

'^  said  Commission  has  for  about  two  years  past  been  endeavor- 
ing to  make  rolls  of  citizens  of  the  Cherokee  tribe  of  Indians 
in  Indian  Territory;  that  said  Commission  has  during  said 
time  visited  numerous  places  in  the  Cherokee  Nation  for  the 
purpose  of  taking  a  census  of  the  citizens  thereof  and  has 
made  public  notice  in  the  English  and  Cherokee  languages 
of  the  times  and  places  at  which  said  citizens  might  appear  to 
have  themselves  and  their  families  enrolled  as  aforesaid. 

''  Your  petitioners  further  represent  that  they  are  reliably 
informed  and  verily  believe  that  the  following-named  persons, 
the  post-otfice  stated  being  the  one  nearest  their  respective 
residences,  are  members  of  the  Cherokee  tribe  of  Indians  in 
the  Indian  Territory,  who  should  be  so  enrolled,  to  wit:  Wolf 
Coon,  et  al. 
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''Your  petitioners  fuither  represent  that  the  above-named 
persons  have  failed,  neglected,  and  refused  to  appear  at  any  time 
before  said  Commission  f of  enrollment,  and  that  the  appear- 
ance of  said  persons  before  said  Commission  is  necessary  to 
enable  said  Commission  to  make  rolls  of  Cherokee  citizens  as 
required  by  law. 

''Wherefore  your  petitioners  pray  that  an  order  of  court 
be  issued  notifying  all  and  each  of  the  persons  above  named 
to  appear  before  said  Commission  to  the  Five  Civilized  Tribes 
at  its  oflSce  in  Muskogee,  Ind.  T. ,  on  Wednesday,  the  19th  day 
of  February,  1902,  to  be  enrolled  as  citizens  or  the  Cherokee 
tribe  of  Indians  in  the  Indian  Territory." 

By  the  last  paragraph  of  said  section  21  (p.  604)  it  is  pro- 
vided that: 

''  The  members  of  said  Commission  shall,  in  performing  all 
duties  required  of  them  by  law,  have  authority  to  administer 
oatLs,  examine  witnesses,  and  send  for  persons  and  papers." 

Pursuant  to  said  petition  it  was  ordered  by  the  United 
States  couit  that  Wolf  Coon  et  al.  be 

''  notified  to  appear  before  the  Commission  to  the  Five  Civ- 
ilized Tribes  at  its  office  in  Muskogee,  Ind.  T.,  on  Wednes- 
day, the  19th  day  of  February,  1902,  at  10  a.  m.,  to  be 
enrolled  as  citizens  of  the  Oherokee  tribe  of  Indians  in  Indian 
Territory." 

In  5  Comp.  Dec,  677,  a  voucher  for  the  payment  of  wit- 
nesses subpoenaed  by  the  Commission  for  the  Five  Civilized 
Tribes,  presented  by  the  disbursing  agent  to  said  Commission, 
was  allowed  under  paragraph  12  of  said  section  21,  but  in  that 
case  no  recourse  was  had  to  the  court  to  enforce  the  service 
of  the  subpoena. 

In  a  case  (unpublished)  in  vol.  17,  Ms.  Dec,  827,  under  an 
act  (•ontaining  a  provision  similar  to  the  one  above  quoted, 
the  Interstate  Commerce  Commission  served,  or  caused  to  be 
served,  subpoenas  for  witnesses  in  preliminary  investigations, 
and  the  expense  thereof  was  held  to  be  properly  charged  to 
the  appropriation  under  the  control  of  said  Commission,  fol- 
lowing the  rule  laid  down  in  Bowler's  First  Comp.  Dec,  68, 
as  expre^ssed  in  the  syllabus,  the  power  of  the  court  not  hav- 
ing f>een  invoked  in  that  case. 

*'  When  the  Commission  invokes  the  aid  of  the  United  States 
courts,  the  expenses  are  properly  payable  from  the  court 
appropriation." 
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In  the  case  presiented  bj-  you,  while  the  act  in  question  con- 
tains no  specific  authorization  for  invoking  the  aid  of  the  court 
to  enforce  the  mandates  of  the  "Dawes  Commission''  in  the 
enrollment  required  bv  law,  as  pro\aded  for  in  that  relating  to 
the  Interstate  Commerce  Commission,  yet  as  the  proceeding 
in  question  is  one  properly  brought  by  the  Commission  for 
the  Five  Civilized  Tribes  before  the  court,  like  any  other  case, 
the  expenses  are  those  which  are  chargeable  to  United  States 
courts,  and  being  a  precept  or  writ  properly  issued  by  the 
court,  it  is  the  dutj^  of  the  marshal  to  execute  it,  as  directed 
by  section  787,  Revised  Statutes. 

As  to  whether  the  fees  to  be  charged  should  be  those  pre- 
scribed by  Mansfield's  Digest  of  the  laws  of  Arkansas  or  under 
ft  Federal  statute,  it  is  suflicient  to  say  that  as  the  act  of  1898 
does  not  contain  any  direction  to  make  applicable  the  laws  of 
the  State  of  Arkansas  as  to  service  of  process  issued  by  a 
United  States  court  in  the  Indian  Territory,  and  as  the  subject- 
matter  IS  one  exclusively  under  the  jurisdiction  of  the  United 
States,  that,  therefore,  like  any  other  case,  section  829,  Revised 
Statutes,  and  the  act  of  May  28, 1896  (29  Stat.,  182),  alone  are 
applicable,  under  which  the  fee  for  service  of  the  process  and 
expense  in  lieu  of  mileage  are  allowable. 

Accordingly  you  are  authorized  to  pay  from  the  funds  in 
your  hands  for  the  payment  of  salaries,  fees,  and  expenses  of 
marshals,  United  States  courts,  the  account  presented  by 
Deputy  Marshal  Trail,  if  otherwise  correct. 


APPROPRIATION  FOR  TELEGRAPH  SERVICE  FOR 
THE  TREASURY  DEPARTMENT. 

The  appropriation  for  contingent  expenses  of  the  Treasury  Department, 
telegraph  service,  is  applicable  to  all  telegrams  pertaining  to  official 
action  of  officers  of  the  Treasury  Department,  including  its  several 
bureaus,  in  Washington,  unless  more  specific  pro\n6ion  is  made  for 
payment  therefor  from  another  appropriation. 

{C(nnj)troller    Tracewell    to    the   Secretary  of  the    Trta^ury^ 
March  12  and  IS.  1902.) 

In  your  communication  of  February  12,  1902,  you  request 
my  decision  of  a  question  which  you  present  as  follows: 

^'I  have  the  honor  to  request  an  expression  of  opinion  on 
the  question  as  to  whether  payment  for  official  telegrams  sent 
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and  received  b^'-  the  Bureau  of  Immigration  can  be  properly 
made  from  appropriations  under  its  control,  viz,  'Expenses 
regulating  immigration,'  'Enforcement  Chinese  exclusion 
acts,' and  'Enforcement  alien  contract  labor  laws,'  or  whether 
Ruch  expenses  should  be  charged  against  the  appropriation 
for  contingent  expenses  of  the  Treasury  Department,  for 
freight,  telegrams,  etc." 

It  is  sometimes  doubtful  whether  legislation  pertaining  to 
the  Executive  Departments  is  applicable  to  those  departments 
in  their  widest  extent,  including  branches  thereof  outside  of 
the  District  of  Columbia,  or  only  to  the  departments  proper 
located  in  Washington.     (See  7  Comp.  Dec,  126.) 

But  I  think  the  appropriation  for  contingent  expenses  of 
the  Treasury  Department  is  applicable  to  the  Department 
proper  only.  This  has  been  the  construction  which  has  in 
general  been  adopted  for  a  great  many  years,  and  the  amounts 
appropriated  for  the  several  items  therein  from  year  to  year 
would  be  entirely  inadequate  for  the  Department  and  all  of  its 
branches  outside  of  the  District  of  Columbia.  For  example, 
for  the  fiscal  year  1901  the  amount  appropriated  for  stationery 
for  the  Department  proper,  including  all  the  offices  thereof  lo- 
cated in  Washington,  was  $26,000,  while  the  amount  expended 
for  stationery  for  districts  outside  of  Washington  alone  was 
about  $70,000,  or  about  $100,000  in  all.  That  it  was  the 
intention  of  Congress  to  provide  by  this  appropriation  for 
the  Department  proper  only  is  further  indicated  by  a  pro- 
vision therein  as  follows: 

**  For  investigation  of  accounts  and  records  *  *  *  in- 
cluding the  temporary  employment  of  stenographers  and  type- 
writers, accountants,  or  other  expert  services  outside  the  Dis- 
trict of  Columbia,  when  not  properly  chargeable  to  any  other 
appropriation  under  the  control  of  the  Treasury  Department." 

There  is  no  appropriation  which  provides  specifically  for 
telegraph  service  for  any  of  the  bureaus  of  the  Treasury  De- 
partment. Telegraph  service  for  such  bureaus,  which  are  a 
part  of  the  Treasury  Department,  is  clearly  provided  for  by 
the  provision  for  telegraph  sei^vice  for  this  Department. 

But  there  are  numerous  appropriations  providing  for  gen- 
eral objects,  some  of  which  objects  are  located  outside  of 
Washington  and  others  have  no  particular  location.  In  the 
latter  case  the  appropriations  are  applicable  throughout  the 
United  States,  including  Washington.     Among  other  appro- 
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priations  of  the  latter  class  the  following  may  be  mentioned: 
For  expenses  of  collecting  the  revenue  from  customs:  salaries 
and  expenses  of  collectors  of  internal  revenue  and  of  agents 
and  subordinate  officers  of  internal  revenue;  expenses  of  the 
Revenue-Cutter  Service;  the  Marine-Hospital  Service;  and 
the  three  appropriations  to  which  3-ou  refer,  namely,  expenses 
of  regulating  immigration,  enforcement  of  the  Chinese  exclu- 
sion acts,  and  enforcement  of  alien  contract  labor  law. 

None  of  these  appropriations  provide  specifically  for  tele- 
graph service.  But  there  can  be  no  doubt  that  they  are  appli- 
cable to  such  service  where  telegraphing  is  necessary'  or 
appropriate  in  carrying  into  effect  the  object  provided  for 
(6  Comp.  Dec,  90),  except  in  those  instances  in  which  the 
appropriation  for  telegraph  service  for  the  Treasury  Depart- 
ment is  exclusive. 

As  indicated,  mpra^  the  applicability  of  the  appropriation 
for  contingent  expenses  of  the  Treasury  Department  is  re- 
stricted to  this  Department  and  its  several  bureaus  in  Wash- 
ington. I  do  not  mean  by  this  language  that  the  provision 
for  telegraph  service  is  not  applicable  to  telegrams  sent  from 
the  Department  to  places  outside  of  Washington  or  to  tele- 
grams that  are  transmitted  to  the  Department  from  places 
outside  of  Washington.  I  mean,  however,  that  it  is  only  ap- 
plicable to  telegraph  service  pertaining  to  the  Department 
proper  as  distinguished  from  telegraph  service  pertaining  to 
the  branches*of  the  Department  outside  of  Washington. 

In  determining  whether  a  particular  telegram  pertains  to 
the  Department  proper,  I  think  reference  must  be  made  to 
the  object  for  which  the  telegram  is  transmitted.  I  under- 
stand it  has  been  a  general  rule  in  practice  to  regard  telegrams 
sent  or  received  by  the  Department  as  telegraph  service  of 
the  Department.  But  I  do  not  think  the  mere  fact  that  a 
telegram  is  sent  by  or  received  by  the  Department  necessarily 
makes  it  telegraph  service  of  the  Department.  If  an  officer 
in  an  outside  district,  in  the  execution  of  the  object  of  an  ap- 
propriation, found  it  necessary  to  telegraph  to  the  Depart- 
ment for  information  pertaining  exclusively  to  that  object,  1 
see  no  more  reason  why  the  transmission  of  such  a  telegram 
should  be  regarded  as  telegraph  service  of  the  Department 
than,  if  sent  to  a  business  house  in  New  York  for  similar 
information,  it  should  be  regarded  as  telegraph  service  of  such 
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business  house.  The  reply  thereto,  either  by  the  business 
house  or  by  the  Department,  would  be  for  the  same  object, 
and  in  both  instances  should,  1  think,  be  regarded  as  telegraph 
service  pertaining  to  the  appropriation  to  the  execution  of  the 
object  of  which  it  was  necessaiy. 

I  also  understand  that  it  has  been  the  practice  where  tele- 
grams transmitted  to  the  Department  by  officers  in  outside 
districts  have  been  paid  for  by  them  to  allow  the  expendi- 
tures therefor  frem  appropriations  disbursed  by  them  with- 
out regard  to  the  object  to  which  the  telegram  pertains.  But 
this  practice  is  even  less  defensible  than  that  just  considered, 
as  it  makes  the  applicabilit}^  of  the  appropriations  depend 
entirely  upon  the  wU  of  the  officer  sending  the  telegram. 

For  the  reasons  indicated  I  think  the  true  test  of  the  appli- 
cability of  the  appropriation  for  telegraph  service  of  the 
Treasury  Department  is  the  character  of  the  official  action 
to  which  the  telegram  pertains,  without  regard  to  the  place  at 
which,  or  the  officer  by  whom,  payment  is  made  or  to  the  par- 
ticular place  from  which  it  is  sent  or  at  which  it  is  received. 

As  you  do  not  specify  the  character  of  the  official  action  to 
which  the  telegrams  referred  to  by  you  pertain  I  am  unable 
to  give  a  specific  answer  to  your  question,  but  the  principle 
I  have  indicated  may  serve  as  a  guide  in  determining  each 
particular  case. 

By  your  reference  of  February  14,  1902,  you  request  my 
decision  of  the  question  whether  the  charges  for  the  trans- 
mission of  Certain  telegi-ams  inclosed  by  you  are  payable  from 
the  appropriation  for  contingent  expenses  of  the  Steamboat- 
Inspection  Service. 

Section  4461  of  the  Revised  Statutes  provides  as  follows: 

"The  salaries  of  the  Supervising  Inspector-General,  of  all 
supervising  inspectors,  local  inspectors,  assistant  inspectors, 
and  clerks,  provided  for  by  this  title,  together  with  their 
traveling  and  other  expenses  when  on  official  duty,  and  all 
instruments,  books,  blanks,  stationery,  furniture  and  other 
things  necessary  to  carry  into  effect  the  provisions  of  this 
title,  shall  be  paid  for,  under  the  direction  of  the  Secretary  of 
the  Treasury,  out  of  the  revenues  received  into  the  Treasury 
from  the  inspection  of  steam  vessels,  and  the  licensing  of  the 
officers  of  such  vessels,  which  revenues^  or  so  much  of  them 
as  may  be  necessary  for  these  purposes,  shall  be  permanently 
appropriated  therefor." 
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I  think  it  was  the  intention  of  this  legislation  that  all  ex- 
penses pertaining  to  the  Steamboat-Inspection  Service  should 
be  paid  for  from  the  revenues  specified  therein.  So  construed, 
I  am  of  opinion  that  this  provision  for  such  expenses  is  more 
specifically  applicable  to  the  expenses  of  telegrams  pertaining 
to  the  oflicial  action  of  the  Supervising  Inspector-General  of 
Steamboat-Inspection  Service  than  the  appropriation  for  con- 
tingent expenses  of  the  Treasury  Department,  telegraph  serv- 
ice, and  that  it  is  therefore  exclusively  applicable  thereto. 

The  telegrams  inclosed  by  you  are,  with  one  exception,  tel- 
egrams sent  by  the  Supervising  Inspector-General  to  oflSc^i-s 
of  the  Steamboat-Inspection  Service  transmitting  orders  or 
instructions  to  them.  The  exception  referred  to  is  a  telegram 
sent  by  a  supervising  inspector  to  the  Supervising  Inspe<*tor- 
General  transmitting  information  which  was  presumably 
required  by  the  latter  in  the  supervision  of  the  Steamboat- 
Inspection  Service.  I  think,  therefore,  the  cost  of  transmit- 
ting these  telegrams  is  payable  from  the  appropriation  made 
by  section  4461,  Revised  Statutes,  mpra^  known  as  contingent 
expenses,  Steamboat-Inspection  Service. 


TRAVELING  ALLOWANCES  OF  AN  ENLISTED  MAN 
WHO  IS  IN  ARREARS. 

Payment  of  traveling  allowances  on  discharge  to  an  enlisted  man  of  the 
Marine  Corps  who  at  the  time  of  his  discharge  was  indebted  for  cloth- 
ing overdrtiwn  is  not  prohibited  by  the  provision  in  section  1766, 
Revi8e<i  iStatutes,  that  no  compensation  shall  be  paid  to  any  person 
who  is  in  arrears,  traveling  allowances  on  discharge  not  Ijeing  in  the 
nature  of  compensation. 

An  enlisted  man  of  the  Marine  Corps  who  was  discharged  for  a  disability 
which  existed  at  the  time  of  his  enlistment,  but  which  ^aa  not  con- 
cealed by  him,  is  entitled  to  traveling  allowances  to  the  place  of  his 
enlistment. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  tlie  Nax^y^ 
March  13,  1902.) 

Sir:  I  am  in  receipt  of  your  reference  of  the  papers  relat- 
ing to  the  payment  of  the  traveling  allowance  of  one  Peter  F. 
Kearney  on  his  discharge  as  a  private  from  the  Marine  Corps. 
You  desire  my  decision  upon  the  question  of  whether  or  not 
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the  indebtedness  of  said  soldier  growing  out  of  clothing  over- 
drawn during  his  sei'vice  should  be  checked  against  said  tmvel 
allowance. 

The  facts  are  substantially  as  follows: 

Said  Kearney  enlisted  as  a  private  in  the  Marine  Corps 
October  31,  1901,  at  Buffalo,  N.  Y.,  for  four  years,  and  was 
discharged  January  30,  1902,  in  Washington,  D.  C,  upon  the 
report  of  a  medical  survey,  for  disability  received  not  in  line 
of  duty,  but  which  disability,  according  to  his  own  statement, 
existed  prior  to  enlistment.  The  disability  consisted  of  a 
deformity  of  the  right  thumb,  the  result  of  an  old  fracture 
and  dislocation,  which,  in  the  judgment  of  the  medical  board, 
rendered  him  unfit  for  the  service.  There  is  no  evidence  that 
he  committed  fraud  in  his  enlistment  by  concealing  the  de- 
formity, but,  on  the  contrary,  the  medical  officer  who  exam- 
ined him  expresses  the  opinion  that  the  deformity  in  question 
was  not  sufficient  to  disqualify  him  for  the  service. 

During  his  period  of  service  he  became  indebted  to  the  Gov- 
ernment for  clothing  overdrawn  in  the  sum  of  130.68,  as  shown 
by  his  final  statement,  and  the  question  is  whether  this  indebt- 
edness should  be  set  off  against  his  traveling  allowance  to 
place  of  enlistment,  stated  to  amount  to  $17.68.  (Act  of 
March  2,  1901,  31  Stat.,  903.) 

By  deducting  the  amount  of  overdrawn  clothing  from  the 
travel  allowance  and  arrears  of  pay  otherwise  due  the  claim- 
ant there  is  an  ovei^payment  of  30  cents.  This  manner  of 
adjusting  his  account  would  leave  him  at  the  place  of  his  dis- 
charge without  the  means  of  procuring  his  transportation  to 
the  place  of  his  enlistment. 

The  practice  of  returning  soldiers  and  marines  to  their 
places  of  enlistment  upon  the  expiration  of  their  terms  of  serv- 
ice or  when  discharged,  except  by  way  of  punishment  for  an 
offense,  is  based  not  wholly  upon  the  contract  of  enlistment, 
but  also  upon  the  grounds  of  public  policy.  It  would  be  highly 
injurious  to  the  service,  to  say  nothing  of  the  country  at  large, 
to  discharge  soldiers  without  fault  of  their  own  in  places  dis- 
tant from  their  homes  and  leave  them  without  the  means  of 
returning  thereto.  Hence  the  practice  has  been  to  furnish 
the  necessary  transportation  or  pay  the  statutory-commutation 
intended  to  accomplish  the  same  result,  without  regard  to  the 
indebtedness  of  the  soldier  to  the  Government,  provided  the 
discharge  was  without  his  fault.  (Digest  Second  Comp.  Dec, 
24941— Vol.  8 40 
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vol.  1,  sec.  2187;  decision  of  August  26,  1901,  in  the  case  of 
Joseph  R.  White.) 

A  similar  practice  has  prevailed  in  the  payment  of  commu- 
tation of  rations.  The  act  of  Januaiy  25,  1828  (4  Stat., 
246),  provided  that— 

''No  money  hereafter  appropriated  shall  be  paid  to  any 
person  for  his  compensation,  who  is  in  arrears  to  the  United 
States,  until  such  person  shall  have  accounted  for  and  paid 
into  the  Treasury  of  the  United  States  all  sums  for  which  he 
may  be  liable  " 

The  substance  of  this  provision  was  carried  into  section 
1766,  Revised  Statutes. 

The  Attorney-General,  May  22, 1831,  held  that  commutation 
of  rations  was  not  "compensation"  within  the  meaning  of 
the  statute,  and  that  the  same  might  be  paid  notwithstanding 
the  person  receiving  it  was  at  the  time  indebted  to  the  Gov- 
ernment on  other  accounts  (2  Op.  Atty.  Gen.,  420),  and  this 
view  of  the  law  was  adopted  b}-  his  successor.    (Id.,  593.) 

For  the  reasons  stated  by  the  Attorneys-General  in  their 
opinions,  I  do  not  think  that  commutation  for  travel  to  place 
of  enlistment  on  discharge  comes  within  the  operation  of  sec- 
tion 1766,  Revised  Statutes. 

I  am  therefore  of  opinion  and  hold  that  the  claimant  in 
this  case  should  be  paid  his  usual  travel  allowance,  without 
regard  to  his  indebtedness  to  the  Unite*d  States  for  clothing 
overdrawn.  Said  indebtedness,  however,  should  be  set  off 
against  any  claim  for  arrears  of  pay  that  may  be  due  him. 


PAYMENT  UNDER  AN  APPROPRIATION  WHERE  A 
WRONG  BENEFICIARY  IS  NAMED. 

An  appropriation  having  been  made  for  payment  of  findings  of  the  Court 
of  Claims  on  French  8i)oliation  claims,  with  a  proviso  that  where  the 
original  sufferers  had  heen  adjudicated  bankrupts  the  awards  shall  be 
made  on  behalf  of  the  next  of  kin,  instead  of  to  the  assignees  in  bank- 
ruptcy, and  a  beneficiary  named  in  the  appropriation  being  the  ix>r- 
sonal  representative  of  an  assignee  in  l>ankruptcy,  j)ayment  may  l)e 
made  to  a  person  not  named  therein  whom  the  court  has  certified 
represents  the  next  of  kin  and  has  been  substituted  for  the  represent- 
ative of  the  assignee  in  bankruptcy. 

{Deckum  hy  Coiaptrollei*  TracewelL  March  13^  1902.) 

The  Auditor  for  the  State  and  other  Departments,  February 
17,  1902,  submits  the  following  decision  for  approval,  disap- 
proval, or  modification: 
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"The  act  of  March  3,  1899,  entitled  'An  act  for  the  allow- 
ance of  certain  claims  for  stores  and  supplies  reported  by  the 
Court  of  Claims  under  the  provisions  of  the  act  approved 
March  third,  eighteen  hundred- and  eighty-three,  and  com- 
monly known  as  the  Bowman  Act,  and  for  other  purposes,' 
contains  the  following  appropriations: 

''^French  spoliation  claims, 

'"On  the  ship  Two  Sisters^  Jacob  Henery,  master,  namely: 
Henry  Lisle  Wain,  executor  of  Jacob  S.  Wain,  deceased, 
seven  hundred  and  eighty-four  dollars.'     (30  Stat.,  1192.) 

'"On  the  ship  Bacckiis^  George,  master,  namely:  Henry 
Lisle  Wain,  executor  of  Jacob  S.  Wain,  and  so  forth,  deceased, 
nine  hundred  and  eighty  dollars.'     (30  Stat,  1194.) 

'"On  the  vessel  the  snovf  Boston^  Dougherty,  master, 
namely:  Henry  Lisle  Wain,  executor  of  Jacob  S.  Wain, 
deceased,  five  hundred  and  eighty -eight  dollars.'  (30  Stat., 
1195.) 

*'  In  the  act  of  March  3,  1899,  supra^  preceding  the  above 
appropriations,  is  found  the  following  language: 

'"To  pay  the  findings  of  the  Court  of  Claims  on  the  follow- 
ing claims  tor  indemnity  for  spoliations  by  the  French  prior 
to  July  thirtieth,  eighteen  hundred  and  one,  under  the  act 
entitled  *'An  act  to  provide  for  the  ascertainment  of  claims  of 
American  citizens  for  spoliations  committed  by  the  French 
prior  to  the  thirty-first  day  of  July,  eighteen  hundred  and 
one:"  Provided^  That  in  all  cases  where  the  original  sufferers 
were  adjudicated  bankrupts  the  awards  shall  be  made  on 
behalf  of  the  next  of  kin  instead  of  to  assignees  in  bankruptcy, 
and  the  awards  in  the  cases  of  individual  claimants  shall  not 
be  paid  until  the  Court  of  Claims  shall  certify  to  the  Secre- 
tary of  the  Treasury  that  the  personal  representatives  on 
whose  behalf  the  award  is  made  represent  the  next  of  kin, 
and  the  courts  which  granted  the  administrations,  respectively, 
shall  have  certified  that  the  legal  representatives  have  given 
adequate  security  for  the  legal  disbursements  of  the  awards.' 

''The  following  proviso  is  also  found  in  the  said  act  (p.  1205): 

*'^  ^ Provided^  ho^oever^  That  any  French  spoliation  claim 
appropriated  for  in  this  act  shall  not  be  paid  if  held  \yy  assign- 
ment or  owned  by  any  insurance  company.' 

''The  three  appropriations  above  mentioned  are  now  claimed 
by  Sarah  Leaming,  who  is  represented  to  this  office  as  the 
administratrix  de  bonis  non^  cwn  testatnento  annexo^  of  the 
estate  of  Thomas  Murgatro^^d,  the  original  sufferer  by  French 
spoliation  on  the  ship  Two  Sisters^  the  ship  Bacchus^  and  the 
vessel  the  snow  Boston .  for  which  she  claims  to  have  been 
awarded  in  the  Court  of  Claims  the  sums  of  $784,  $980,  and 
1588. 
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'•The  Court  of  Claims,  under  the  act  of  January  20,  1885 
(23  Stat.,  283),  reported  to  Congress  as  conclusions  of  law,  in 
the  case  of  the  ship  Bacchus^  that  Henry  Lisle  Wain,  surviv- 
ing executor  of  Jacob  8.  Wain,  surviving  assignee  of  Thomas 
Murgatro3'd,  was  entitled  to  $980,  and  in  the  case  of  the  snow 
Boston  to  $588,  while,  in  the  case  of  the  vessel  Two  Sktt^rs, 
that  Henry  Lisle  Wain,  surviving  executor  of  Jacob  S.  Wain, 
surviving  assignee  in  bankruptcy  of  Thomas  Murgatroyd,  was 
entitled  to  $781. 

'*lt  appears  that  Thomas  Murgatrovd  was  an  underwriter 
in  the  office  of  W^harton  &  Lewis,  of  the  city  of  Philadelphia, 
and  the  amounts  appropriated  as  above  represent  the  sums 
paid  by  him  to  the  parties  insured,  thus  making  him  an  origi- 
nal sufferer  on  account  of  the  spoliation  of  the  vessels  named. 

''The  claimant,  Sarah  Leammg,  presents  three  certificates 
of  the  Court  of  Claims  in  these  cases,  all  similar  in  character, 
showing  her  substitution  in  that  court  as  claimant  in  the  place 
and  stead  of  Henry  Lisle  Wain,  executor  of  Jacob  S.  Wain, 
surviving  assignee  in  bankruptcy  of  Thomas  Murgatroyd, 
deceased. 

''The  certificate  in  the  case  of  the  ship  Two  Sisters  reads 
as  follows: 

"'Court  of  Claims.     French  spoliation  cases,  No.  1464. 

"'Ship  Two  Sisters,  Jacob  Henery,  master. 

'■"In  the  matter  of  the  application  of  Leonard  Myers,  esq., 
attorney  of  record  for  Henry  Lisle  W^aln,  executor  of  Jacob 
S.  Wain,  deceased,  who  was  "the  surviving  assignee  in  bank- 
ruptcy of  Thomas  Murgatroyd,  deceased,  for  a  certificate  of 
the  court  under  the  apt  of  March  8,  1899. 

'"The  defendants  having  been  beard  thereon,  the  court 
orders  that  the  following  certificate  be  issued  to  the  Secretary 
of  the  Treasury: 

'"To  the  Secretary  of  the  Treasury: 

"  'The  Court  of  Claims  hereby  certifies  that  it  appears  by 
evidence  on  file  in  the  above-entitled  case  that  saia  Henry 
Lisle  Wain,  on  whose  behalf  an  appropriation,  or  award,  was 
made  by  the  act  of  March  3,  1899,  entitled  "An  act  for  the 
allowance  of  certain  claims  for  stores  and  supplies  reix>rted 
by  the  Court  of  Claims  under  the  provisions  of  the  act 
approved  March  third,  eighteen  hundred  and  eighty -three, 
and  commonly  known  as  the  Bowman  Act,  and  for  other  pur- 

!)oses,*''  for  the  sum  of  seven  hundred  and  eightj'-four  dollars 
$784),  was  the  executor  of  Jacob  S.  Wain,  deceased,  who  was 
the  surviving  assigriee  in  bankruptcy  of  Thomas  Murgatroyd, 
deceased,  the  original  owner  of  the  claim  upon  which  said 
award  was  made. 
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"  'The  court  further  certifies  that  Sarah  Learning,  adminis- 
tratrix of  Thomas  Murgatroyd,  deceased,  has  been  duly  sub- 
stituted and  entered  of  record  as  clainjant  in  said  case,  in  the 
place  and  stead  of  said  Henry  Lisle  Wain,  executor  of  Jacob 
S.  Wain,  surviving  assignee  of  bankruptcy  of  said  Thomas 
Murgatroyd,  deceased. 

'"And  the  court  further  certifies  that  Sarah  Learning  rep- 
resents the  next  of  kin  of  said  Thomas  Murgatroyd,  deceased, 
the  original  owner  of  said  claim. 

'"In  testimony  whereof  I  have  hereunto  set  my  band  and 
affixed  the  seal  of  said  court  at  Washington  on  this  27tb  day 
of  January,  A.  D.  1902. 

[seal.]  "'John  Randolph, 

'"'Assistant  Clei^k: 

"It  will:  therefore,  be  seen  that  we  have  a  case  in  which 
Congress  directs  that  certain  sums  appropriated  shall  be  paid 
to  a  certain  part}',  which  sums  can  not  he  paid  to  the  party  as 
named,  for  tne  reason  that  it  is  impossible  for  him  to  furnish 
the  certificate  of  the  Court  of  Claims  required  by  the  terms 
of  the  appropriation  act,  to  the  effect  that  he  represents  the 
next  of  kin  of  the  original  sufferer,  it  beiiiff  known  that  he  is 
only  interested  as  the  executor  of  a  party  who  was  the  surviv- 
ing assignee  in  bankruptc}'  of  the  original  sufferer,  and  it 
seems  plainlv  the  intention  of  Congress,  from  the  provisions 
of  the  act  of  March  3,  1899,  supra^  and  the  act  of  March  3, 
1891  (26  Stat.,  908),  that  none  of  these  claims  shall  be  paid  to 
the  assignees  in  bankruptcy"  or  their  representatives,  these 
payments  failing  as  they  do  within  the  category  of  those  by 
wav  of  gratuity  and  grace,  and  not  as  of  right  as  against  the 
Government.  \Blaage  v.  Balch,  162  U.  S.,  439.)  In  that 
case  the  Supreme  Court  was  of  the  opinion  that  Congress 
intended  that  the  next  of  kin  should  be  the  beneficiaries  in 
ever}"  case,  and  that  all  strangers  to  the  blood  are  excluded. 
In  arriving  at  this  conclusion,  the  case  of  Henry  v.  United 
States  (27  Ct.  CI.,  142),  decided  after  the  act  of  March  3, 1891, 
mpra^  had  been  passed,  was  reviewed  by  the  Supreme  Court, 
which,  in  speaking  of  the  proviso  in  that  act  (which  is  iden- 
tical with  the  proviso  in  the  act  of  March  3,  1899),  says: 

"  *  It  was  neld  that  the  language  used  in  the  first  clause  was 
intended  to  apply  to  future  npfyrts^  Congress  having  disap- 
proved the  recommendations  in  favor  of  assignees  made  up  to 
the  date  of  the  act.  That  disapproval  practicallv  illustrates 
the  difference  of  view  between  Congress  and  tlie  Court  of 
Claims  as  to  the  basis  on  which  the  allowances  were  made. 

'' '  The  second  clause  provides  '^  that  the  awards  in  the  cases 
of  individual  claimants  shall  not  be  paid  until  the  Court  of 
Claims  shall  certify  to  the  Secretaiy  of  the  Treasury  that  the 
personal  representatives  in  whose  behalf  the  award  is  made 


Digitized  by  CjOOQ IC 


630  DECISIONS   OF   THE   COMPTROLLER. 

represent  the  next  of  kin."  Reading  the  first  clause  in  the 
light  of  the  second,  the  meaning  is  that  in  case  of  bankruptcy 
the  award  should  be  made  as  it  would  be  if  the  original  suf- 
ferer had  not  been  declared  bankrupt,  nameh',  *'on  behalf  of 
the  next  of  kin."  And  the  occasion  of  the  introduction  of 
the  first  clause  obviously  was  to  prevent  repetition  of  the 
action  which  had  proved  fatal  to  some  of  the  recommendations. 
'"The  second  clause  is  not  limited  to  the  cases  named  in 
the  first  clause,  although  in  a  certain  sense  it  may  be  said  to 
include  them  by  way  of  anticipation,  for  it  applies  to  all  case?* 
of  individual  claimants,  as  contradistinguishea  from  corpora- 
tions, and  requires  the  certificate  as  a  prerequisite  to  their 
payment,  ''that  the  personal  representatives  on  whose  behalf 
the  award  is  made  represent  the  next  of  kin." 

'"No  reason  is  suggested  for  cutting  off  creditors  where 
the  original  sufferer  became  bankrupt  and  not  cutting  them 
off  where,  not  having  gone  into  bankruptcy,  the  estate  was 
insolvent;  nor  for  the  payment  of  awards  to  the  original  suf- 
ferer's next  of  kin  if  he  were  bankrupt,  and  not,  if  he  were 
not.  The  general  rule  is  that  so  long  as  the  debts  of  a  dece- 
dent remain  unpaid  the  assets  which  come  into  his  estate  are 
to  be  applied  in  paj'ment,  and  these  mone\'s,  if  thev  could  be 
treated  as  assets  at  all  (being  paid  over,  not  as  in  liquidation 
of  preexisting  claims  thereby  acknowledged,  but  as  conces- 
sions made  on  equitable  considerations),  would  partake  of  the 
nature  of  subsequently  discovered  assets  and  be  liable  to  be 
subjected  to  the  payment  of  debts.  But  this  can  not  be  so,  for 
the  awards  are  explicitly  required  to  he  made  on  behalf  of  the 
next  of  kin  and  to  be  paid  only  to  personal  representatives 
representing  the  next  of  kin.' 

''The  report  of  the  Court  of  Claims  to  Congress  in  the  cases 
now  under  consideration  was  made  on  December  7,  1891,  and 
the  decision  of  the  Court  of  Claims  in  the  case  of  Henry  v. 
United  States  was  rendered  on  Januaiy  25,  1892,  while  the 
decision  of  the  Supreme  Court  in  the  Blagge  case  is  dated 
April  13,  1896,  and  the  act  making  the  appropriations  was 
passed  on  March  3, 1899.  When  the  report  was  made  to  Con- 
gress it  showed  plainly  that  Jacob  S.  Wain  was  surviving  as- 
signee of  the  original  claimant  in  two  cases  and  was  the  surviv- 
ing assignee  in  bankruptcy  of  the  original  claimant  in  the  other 
case,  but  notwithstandmg  this  showing  and  the  proviso  in  the 
act  of  March  3, 1891,  as  well  as  the  decisions  in  the  Henry  and 
in  the  Blagge  cases,  Congress  appropriated  to  Henry  Lisle 
Wain,  executor  of  Jacob  S.  Wain,  deceased,  the  sums  of  J784, 
$980,  and  $588,  and  then  prohibited  these  awards  from  beine 
paid  until  the  Court  of  Claims  should  certify  that  the  personal 
representative  on  whose  behalf  the  award  was  made  repre- 
sents the  next  of  kin  (of  the  original  sufferer).     Henry  Lisle 
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Wain  is  the  personal  representative  of  Jacob  S.  Wain,  who 
in  turn  was  the  surviving  assignee  in  bankruptcy  of  Thomas 
Murgatroyd,  the  original  sufferer.  Neither  the  person  to 
whom  this  money  is  appropriated  nor  the  partN^  through 
whom  he  clainis,  represents  the  next  of  kin  of  Thomas  Mur- 
ji^troyd;  therefore  I  am  of  the  opinion  that  the  appropria- 
tion, as  far  as  Henry  Lisle  Wain  is  concerned,  must  fail,  and 
I  so  decide. 

^'It  appears  that  the  Court  of  Claims  has  substituted  Sarah 
Learning,  administratrix  of  Thomas  Murgatroyd,  deceased, 
and  entered  her  of  record  as  the  claimant  in  these  cases,  certi- 
fying to  this  office  that  she  represents  the  next  of  kin  of  the 
original  owner  of  the  claims,  and  she  now  demands  payment, 
having  filed  the  usual  papers,  etc.  This  action  of  the  Court 
of  Claims  would  seem  to  indicate  a  modification  on  its  part  of 
its  previous  report  to  Congress  in  these  ca»ses,  but  Congress 
has  already  acted  on  the  previous  report,  which,  as  well  known, 
was  not  binding  upon  tnat  body,  tnese  findings  of  the  court 
being  merely  aSvisory,  and  I  doubt  mv  authority  to  substi- 
tute this  recent  act  of  the  court,  of  which  Congress  knows 
nothing,  for  the  court's  previous  action,  which  seems  to  have 
been  confirmed  by  Congress,  but  rendered  inopemtive  by  the 
proviso  inserted  in  the  appropriation  act.  It  seems  to  mo  to 
be  a  matter  for  Congress  to  act  upon.  If  the  Court  of  Claims 
was  in  error  in  its  report  to  Congress,  it  would  seem  proper 
for  this  correction,  and  substitution  in  the  matter  of  the  bene- 
ficiary named  by  that  legislative  body,  to  be  submitted  to  that 
body  for  its  determination.  Although  the  general  intention 
apparently  of  Congress  in  the  paj^ment  of  these  claims  is  to 
put  the  money  into  the  hands  of  the  next  of  kin,  or  blood 
relations,  of  the  original  losei"s,  however,  when  Congress 
specifically   appropriates  three   different  sums  to  a  certain 

rjrson  who  was  reported  as  not  representing  the  next  of  kin, 
do  not  believe  that  1  have  authority  to  pay  these  sums  to 
another  person.  If  there  had  been  a  misdescription  of  the 
party  named  in  the  act,  I  could  have  corrected  that,  as  in  the 
Han^ey  case  (VIII  Comp.  Dec,  205),  but  I  am  not  authorized 
to  sulistitute  an  entirely  different  pei-son  for  the  one  desig- 
nated by  Congress,  and  I  so  decide. 

"It  may  be  proper  to  state  that  Henry  Lisle  Wain,  the 
beneficiary  named  in  the  act,  has  not  appeared  before  this 
office  and  nothing  has  been  heard  from  him. 

"This  decision,  involving  an  original  construction  of  the 
statute,  is  hereby  submitted  to  the  Comptroller  for  his  ap- 

!)roval,  disapproval,  or  modification,  pursuant  to  the  act  of 
Fuly  31,  1894  (28  Stat.,  208)." 

I  am  unable  to  agree  with  the  conclusions  reached  by  the 
Auditor.  So  far  as  Henry  Lisle  Wain,  executor  of  Jacob  S. 
Wain,  deceased,  who  is  named  in  the  appropriations,  is  con- 
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cerned,  it  is  dear  be\'ond  doubt  that  he  is  "out  of  court;" 
that  the  sums  appropriated  in  his  name  can  not  be  paid  to  him 
because  he  can  not  furnish  the  certificate  of  the  Court  of  Claims 
required  by  the  act.  So  far,  therefore,  as  he  is  concerned  the 
act  is  inoperative;  nor  is  he  a  claimant  in  the  present  case. 
The  present  claimant  is  Sarah  Leaming,  administratrix  of 
Thomas  Murgatroyd,  deceased,  who  is  not  named  in  the  act, 
but  who  bases  her  claim  upon  the  provisions  of  the  act. 

It  would  be  an  easy  way  of  disposing  of  this  claim  to  hold 
with  the  Auditor  that  the  act  is  inoperative  as  to  Heniy  Lisle 
Wain  because  he  can  not  furnish  the  required  certificate  and 
as  to  Sarah  Leaming  because  she  is  not  named  in  the  act;  but 
if  any  reasonable  construction  can  be  given  to  the  statute 
which  will  prevent  its  complete  failure  and  which  will  carry 
out  the  undoubted  and  admitted  purpose  of  Congress  in 
making  an  appropriation  that  construction  should  be  given 
unless  clearly  erroneous. 

"When  different  constructions  may  be  put  upon  an  act,  one 
of  which  will  accomplish  the  purpose  of  the  legislature  and 
the  other  render  the  act  nugatory,  the  former  should  be 
Adopted;  but  when  the  provisions  of  the  act  are  such  that  to 
maKe  it  operative  would  violate  the  declared  meaning  of  the 
legislature,  courts  should  be  astute  in  declaring  it  inoperative."* 
{Farmen'  Bank  v.  Jlale,  59  N.  Y.,  53.) 

The  declared  object  of  the  act  is — 

"to  pay  the  findings  of  the  Court  of  Claims  on  the  following 
claims  for  indemnity  for  spoliations  by  the  French  prior  to 
July  thirtieth,  eighteen  hundred  and  one," 

and  any  construction  which  would  defeat  payment  is  to  be 
avoided,  unless  made  necessary  by  the  terms  of  the  act  itself. 
Payment  to  Henry  Lisle  Wain,  although  he  is  named  in  the 
act,  is  unquestionabl}^  defeated  by  the  terms  of  the  proviso, 
but  it  remains  to  be  considered  whether  such  construction 
must  be  given  as  will  defeat  payment  to  Sarah  Leaming, 
administratrix  of  Thomas  Murgatroyd,  deceased,  who,  though 
not  named  in  the  act,  admittedly  represents  the  next  of  kin  of 
the  original  sufferer,  and  who,  therefore,  is  within  the  inten- 
tion of  Congress  as  thus  declared  h\  the  Supreme  Court  in 
construing  the  act  of  March  3,  1891  (26  Stat,  862),  which 
was  similar  in  all  material  respects  to  the  present  act: 

*'lt  appears  to  us  that  Congress  intended  that  the  next  of 
kin  should  be  beneficiaries  in  every  ca.se,  that  the  limitation 
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is  express,  and  that  all  creditors,  legatees,  and  assignees,  all 
strangers  to  the  blood,  are  excluded. '  {Blagge  v.  SalcK  1()2 
U.  S.,  439,  460.) 

After  careful  consideration  I  am  of  the  opinion  that  the 
naming  of  Henry  Lisle  Wain,  executor,  in  the  act,  instead  of 
Sarah  Learning,  administratrix,  will  not  defeat  the  right  of 
the  latter  to  receive  the  three  sums  of  $784,  $980,  and  $588 
appropriated  therein,  and  which  she  now  claims,  but  that 
authority  to  pay  the  same  is  found  in  a  proper  construction  of 
the  act.  My  reasons  for  reaching  this  conclusion  will  be 
stated  as  briefly  as  the  importance  of  the  question  will  permit. 

The  act  of  Congress  of  January  20,  1885  (23  Stat.,  283), 
authorizing  the  submission  to  the  Court  of  Claims  of  claims 
on  account  of  French  spoliations,  provided  that— 

*'the  court  shall  examine  and  determine  the  validity  and 
amount  of  all  the  claims  included  within  the  description  above 
mentioned,  together  with  their  present  ownership,  and  if  by 
assignee,  the  date  of  the  assignment,  with  the  consideration 
paid  therefor;" 

that— 

"thev  shall  decide  upon  the  validity  of  such  claims  *  *  * 
and  stall  report  all  such  conclusions  of  fact  and  law  as  in  their 
judgment  may  affect  the  liability  of  the  United  States  therefor," 

and  that — 

"such  finding  and  report  of  the  court  shall  be  taken  to  be 
merely  advisory  as  to  the  law  and  facts  found,  and  shall  not 
conclude  either  the  claimants  or  Congress." 

Proceeding  to  advise  under  this  act  on  many  other  points 
not  essential  to  the  present  discussion,  the  Court  of  Claims, 
iQ  passing  upon  the  question  of  jyvemnt  oxonersliip  of  the 
claims,  in  Buchanan  v.  United  States  (^  Ct.  CI.,  74,  81),  said: 

''What  it  has  endeavored  to  do  is  to  ascertain  the  person  in 
whom  the  legal  title  and  custody  exist.     *    *    * 

*  »  *  »  * 

''In  cases  of  bankruptcv  it  has  held,  under  the  decisions  of 
the  Supreme  Court,  that  tlie  claim  passed  to  the  assignee,  and 
that  on  his  death  it  passed  to  his  administrator. 

''And  where  the  evidence  has  shown  the  bankrupt  estate  to 
be  still  unsettled  the  court  has  held  the  legal  title  to  be  still 
vested  in  the  assignee. 
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"  In  none  of  these  cases  has  the  court  assumed  to  determine 
who  were  next  of  kin  of  a  deceased  claimant,  nor  whether 
there  are  any.     *    *     * 

«  *  «  «  » 

"  When  the  validity  of  a  claim  afi;ainst  France  and  the  relin- 
quishment thereof  by  the  United  States  under  the  second 
article  of  the  treaty  of  1800,  and  the  amount  in  which  the 
original  claimant  suffered  loss,  have  been  determined  and 
reported.  Congress  will  be  in  possession  of  all  the  facts  which 
this  court,  under  its  present  limited  jurisdiction,  can  possibly 
furnish.     It  will  then  be  within  the  legislative  discretion — 

"  (1)  To  ascertain  through  the  proper  committees  who  are 
the  persons  who  should  receive  the  money;  or 

''  (2)  To  provide  for  the  ascertainment  of  that  fact  by  addi- 
tional legislation;  or 

''  (3)  To  confide  the  money  to  the  administrators  and  receiv- 
ers who,  with  the  exception  of  a  few  still  existing  corporations, 
constitute  the  present  claimants,  trusting  that  they  and  the 
courts  of  which  they  are  the  officers  and  agents  will  distribute 
the  funds  among  the  creditors  or  next  of  kin  of  the  original 
sufferers." 

Following  the  report  of  these  advisory  conclusions  to  Con- 
gress, the  act  of  March  3,  1891  (26  Stat.,  862),  was  passed^ 
making  appropriations — 

"to  pay  the  findings  of  the  Court  of  Claims  on  the  following 
claims  for  spoliations  b}'  the  French  prior  to  July  thirty-first, 
eighteen  hundred  and  one," 

which  act  contained  a  proviso  in  the  same  language  as  that  in 
the  present  act  quoted  by  the  Auditor,  and  which  is  again 
quoted  for  convenience  of  reference: 

^^ Provided^  That  in  all  cases  where,  the  original  sufferers 
were  adjudicated  bankrupts  the  awards  shall  be  made  on  behalf 
of  the  next  of  kin  insteaa  of  to  assignees  in  bankruptcy,  and 
the  awards  in  the  cases  of  individual  claimants  shall  not  be 
paid  until  the  Court  of  Claims  shall  certify  to  the  Secretary 
of  the  Treasury  that  the  personal  representative  on  whose 
behalf  the  award  is  made  represents  the  next  of  kin.     *    »    * 

It  is  this  proviso  as  it  appears  in  both  acts,  read  in  connec- 
tion with  the  history  of  these  claims,  and  the  decisions  of  the 
courts  hereafter  to  be  considered,  that  forces  me  to  hold  that 
the  intention  of  Congress  as  shown  in  the  act  of  March  3, 1899, 
8uj>ra^  must  be  carried  out  by  the  payment  of  the  claim  of 
Sarah  Leaming,  administratrix  of  Thomas  Murgatroyd, 
deceased. 


Digitized  by  CjOOQ IC 


WRONG    BENEFICIARY.  635 

It  was  nearly  a  year  after  the  passage  of  the  act  of  March 
3,  1891,  supra^  before  the  Court  of  Claims  had  occasion  to 
construe  this  proviso,  and  even  then  the  meaning  of  only  the 
first  clause  therein  was  involved.  This  was  in  the  case  of 
Iltnry^  aduihiistratar^  v.  United  States^  decided  January  25, 
1892  (27  Ct.  CI.,  14r2).  In  this  case  the  administrator  repre- 
senting the  next  of  kin  of  the  original  sufferer,  who  had  neg- 
lected to  bring  suit  within  the  jurisdictional  period  fixed  in  the 
statute,  moved  to  be  substituted  in  place  of  the  administrator 
of  the  surviving  assignee  in  bankruptcy  who  had  brought  suit 
under  the  French  spoliation  act  in  due  time,  and  moved  also 
that  the  court  make  its  award  in  favor  of  the  next  of  kin  in- 
stead of  the  assignee.  This  action  was  taken  prior  to  any 
report  on  the  case  to  Congress,  and  hence  before  any  appropri- 
ation had  been  made,  and  it  therein  differs  from  the  present 
ease.  Basing  its  action  on  the  first  clause  of  the  proviso,  the 
court  held  that  where  the  administi*ator  of  the  original  sufl'erer 
obtains  the  consent  of  the  assignee  in  bankruptcy  he  may  come 
in  on  motion  and  be  substituted  as  claimant,  though  he  neg- 
lected to  institute  proceedings  within  the  jurisdictional  period 
prescribed  by  the  act.  Speaking  for  the  court,  Richardson,, 
chief  justice,  said: 

"  The  question  is  whether  the  words  of  the  first  part  of  the 
proviso,  '  that  in  all  cases  where  the  original  sufferers  were 
adjudicated  bankrupts  the  award  shall  be  made  on  behalf  of 
the  next  of  kin,  instead  of  to  assignees  in  bankruptcy,'  are  to 
aj^ly  to  the  appropriations  made  in  the  act  or  to  the  future 
findings  of  the  Couil;  of  Claims. 

"On  the  one  side  it  is  contended  that  a  proviso  relates  only 
to  what  is  before  it  in  the  same  act,  and  that  here  it  must  be 
interpreted  to  refer  only  to  the  claims  therein  appropriated 
for.  When  technically  and  artistically  employed  that  is  un- 
doubtedly the  common-law  intei^jretation. 

"But  there  is  abundant  authority  for  a  different  interpre- 
tation in  numerous  classes  of  cases. 

"The  long  practice  of  Congress  in  enacting  general  legisla- 
tion b}*^  provisos  in  appropriation  acts  is  so  well  known  to  all 
persons  familiar  with  the  statutes  of  the  United  States  that 
the  court  can  not  avoid  taking  judicial  notice  of  it  and,  in 
interpreting  appropriation  acts,  giving  due  consideration  to 
that  fact,  so  that  the  will  of  Congress  shall  be  carried  out  in 
whatever  form  it  may  be  expressed. 
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"  The  ambiguity  in  the  matter  arises  from  the  use  of  the 
word  'award'  in  this  sentence: 

*'  'Pramded^  That  in  all  cases  where  the  original  sufferers 
were  adjudicated  bankrupts  the  award  shall  be  made  on  behalf 
of  the  next  of  kin  instead  of  to  assignees  in  bankruptcy.' 

''There  is  nothing  in  the  preceding  part  of  the  act  to  which 
the  word  can  legitimately  or  technically  apply.  An  appro- 
priation is  not  an  award  in  any  sense  of  the  word,  and  is  never 
so  called,  popularh^  or  otherwise. 

''We  must  therefore  look  to  some  other  meaning  of  the 
word  as  used  by  Congress  in  this  connection,  and  we  mav 
take  into  consideration  all  the  circumstances  connected  witli 
the  act  in  which  it  occurs,  as  well  as  previous  legislation  on 
the  same  subject." 

The  court  then  recite  the  provisions  of  the  jurisdictional 
act  of  January  20,  1885,  supra^  and  say: 

'^In  pursuance  of  this  act  the  court  proceeded  to  investi- 

gite  such  cases  as  were  brought  before  it  and  reported  to 
ongress  their  conclusions  of  fact  and  of  law  in  each  case. 
Among  the  claimants  were  several  assignees,  or  representa- 
tives of  assignees,  of  original  sufferers  who  had  been  declared 
bankrupts,  and  the  court  reported  in  those  cases  that  the 
assignees  were  entitled  to  receive  from  the  United  States  the 
sum  found  to  be  the  amount  of  the  losses. 

''  In  Congress  an  appropriation  bill  was  drawn  and  printed 
containing  appropriations  for  all  the  persons  named  in  the 
reportjs  of  the  Court  of  Claims.  From  that  bill  were  stricken 
out  all  appropriations  to  assignees  in  bankruptc}-  as  far  as 
their  representative  character  appeared  in  the  language  of  the 
act.  This  is  a  decided  indication  that  Congress  did  not  intepd 
to  pav  assignees  in  bankruptcy. 

"To  provide  for  future  cases  of  like  kind  thej^  added  the 
proviso  now  under  consideration.  It  was  quite  natural  that 
they  should  designate  the  findings  of  the  Court  of  Claims  as 
'awards.'  *  *  *  The  findings  in  spoliation  cases  are  in  the 
nature  of  awards,  and  may  be  properly  so  designated.  To 
them  the  word  applies  with  more  propriety  than  to  anything 
in  the  act  itself. 

"  We  hold  that  the  proviso  means  that  in  all  future  reports 
to  Congress  the  court  shall  regard  the  administrator  of  the 
original  sufferer,  representing  the  next  of  kin,  as  entitled  to 
the  amounts  found  aue  instead  of  the  assignees  in  bankruptcy 
wherever  the  original  sufferers  were  declared  bankrupt. 

"The  court  will,  however,  find  the  fact  of  the  adjudication 
in  bankruptcy  and  the  appointment  of  assignees,  and  will 
report  the  same  for  the  information  of  Congress." 

The  foregoing  opinion  is  clear  enough  as  far  as  it  went.  In 
the  case  then  before  the  court  the  motion  for  substitution  was 
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opposed  because  no  appropriation  had  been  made  in  the  case, 
to  which  alone  it  was  contended  that  the  proviso  applied,  but 
the  court  promptl}^  overruled  this  objection  and  held  that  the 
proviso,  or  at  least  the  first  part  of  it,  applied  to  future  reports, 
including  the  case  then  before  them.  Whether  the  court 
would  have  held  that  substitution  could  not  be  made  under  the 
first  part  of  the  proviso  if  an  appropriation  had  been  made  in 
the  act  for  the  administrator  of  the  assignee  in  bankruptcy  can 
not  be  absolutely  determined  from  the  language  of  the  court; 
nor  can  it  be  determined  what  meaning  the  court  yrould  have 
given  to  the  words  of  the  rest  of  the  proviso — 

"and  the  awards  in  the  cases  of  individual  claimants  shall 
not  he  paid  until  the  Court  of  Claims  shall  certify  to  the  Sec- 
retary of  the  Treasury,''  etc. , 

if  this  had  been  a  case  where  the  substitution  was  attempted 
after  an  appropriation  had  been  made.  It  should  be  noted, 
however,  that  the  court,  in  stating  the  question,  say: 

''It  is  contended  on  one  side  that  a  proviso  relates  only  to 
what  is  before  it  in  the  same  act,  and  that  here  it  must  be 
inteipreted  to  refer  only  to  the  claims  therein  appropriated 
for," 

so  that  in  holding  that  the  proviso  is  for  their  guidance  in 
future  reports,  they  do  not  necessarily  confine  its  effect  to 
future  reports,  nor  do  they  consider  the  effect  of  the  proviso 
as  a  whole. 

In  DurkeCy  adrrdnistrator^  v.  United  States^  decided  April  24, 
1893  (28  Ct.  CI.,  326),  the  administrator  of  the  widow  of  the 
nv.xt  of  kin  instituted  the  proceedings  under  the  act  of  1885, 
and  the  administrator  of  the  estate  of  the  husband  sought  to 
be  substituted,  although  in  fact  he  represented  no  known  heir, 
descendant,  or  collateral  relative.  The  court  refused  to  grant 
the  motion.  In  considering  the  case  they  quote  the  whole  of 
the  proviso  and  say: 

''The  court  has  construed  this  to  be  general  legislation,  and 
has  held  that  in  all  future  reports  to  Congress  only  the  admin- 
istrator who  represents  the  next  of  kin  of  the  original  sufferer 
will  be  regarded  as  the  party. entitled  to  relief."  (27  Ct.  CL, 
U2.)    *^*    *  "^     ' 

''The  court  is  of  the  opinion  that  the  general  provision  of 
law  must  be  maintained,  and  that  an  administrator  should  not 
be  allowed  to  come  in  who,  having  neglected  to  institute  pro- 
ceedings within  the  jurisdictional  period  when  he  might  have 


Digitized  by  CjOOQ IC 


638  DECISIONS    OF   THE   COMPTROLLER. 

done  SO  as  a  matter  of  right,  does  not  now  represent  persons 
entitled  to  relief — that  is  to  say,  the  next  of  kin  of  the  original 
sufferer." 

As  no  question  of  assignment  in  bankruptcy  was  involved 
in  this  case,  it  must  be  inferred  that  the  court  based  its  refusal 
to  gi'ant  the  motion  for  substitution  on  the  fact  that  the 
administrator  seeking  {substitution  did  not  represent  the  next 
of  kin  of  the  original  sufferer,  and  hence  was  not  within  the 
Cleaning  of  the  second  part  of  the  proviso.  In  this  case,  also, 
there  had  been  no  appropriation,  and  hence  it  can  not  be  known 
what  the  decision  of  the  court  would  have  been  had  Congress 
named  either  administrator  in  the  act. 

As  stated,  the  decision  in  the  case  of  Henry ^  administrnto}\ 
V.  United  States^  supra^  was  made  January  25,  1892.  Mean- 
while, on  December  7, 1901,  the  Court  of  Claims  had  reported 
to  Congress  its  findings,  or  award,  in  the  present  cases,  and  an 
examination  of  these  findings  shows  that  in  so  doing  they 
were  guided  by  the  rules  prescribed  hy  themselves  in  Bu- 
chxinan  v.  United  States^  supra^  instead  of  b}^  the  proviso  in 
the  act  of  March  3, 1891,  as  construed  by  them  the  next  month 
in  the  case  of  Ilemnj^  administrator^  v.  United  States^  Hupra; 
in  other  words,  they  found  in  favor  of  an  assignee  in  bank- 
ruptcy, and  Congress,  in  the  act  of  March  3,  1899,  supra^  fol- 
lowing that  finding,  made  an  appropriation  in  the  name  of 
said  assignee,  which  is  the  basis  of  the  present  claim. 

We  are  informed  by  the  Court  of  Claims  in  the  case  of 
Henry,  administi*ator,  supra,  that  in  making  the  first  appro- 
priation for  French  spoliation  claims  in  1891,  there  was 
stricken  out  from  the  first  draft  of  the  bill  all  appropriations 
to  assignees  in  bankruptcy  so  far  as  their  representative 
character  appeared  in  the  language  of  the  act,  from  which  it 
may  be  inferred  that  if  the  findings  in  the  present  case  had 
been  reported  in  time  to  appear  in  the  first  appropriation  bill 
and  had  so  appeared,  it  would  have  been  stricken  out.  It 
may,  I  think,  be  also  inferred  that  had  the  Court  of  Claims 
reported  the  present  claims  to  Congress  after  the  decision  in 
the  case  of  Henry,  administi*ator,  they  would  not  have  made 
their  ^' award"  in  favor  of  the  assignee  in  bankruptcy, 
although,  following  the  rule  laid  down  in  that  case,  they 
would  doubtless  have  found  the  fact  of  adjudication  in  bank- 
ruptcy and  the  appointment  of  an  assignee. 
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However  tljis  may  be,  the  Court  of  Claims  has  in  the  present 
case  made  its  original  "award,"  using  this  word  in  the  mean- 
ing given  by  them  in  the  Henry  case,  in  favor  of  an  assignee 
in  bankruptcy,  and  Congress  has  made  an  appropriation  con- 
forming therewith.  Since  the  appropriation  was  made,  the 
Court  of  Claims  has  substituted  the  representative  of  the  next 
of  kin  for  the  representative  of  the  assignee  in  bankruptcy, 
and  has  certified  its  action  to  the  Secretary  of  the  Treasury. 
The  question  therefore  is  whether  there  is  now  authority  of 
law  to  pay  the  amount  appropriated  in  the  name  of  the  executor 
of  the  assignee  of  the  original  sufferer  to  an  administratrix  of 
his  next  to  kin,  it  being  admitted  on  all  hands  that  such  pay- 
ment would  i-epresent  the  expressed  will  of  Congress  in  the 
matter  of  the  payment  of  the  French  spoliation  claims,  unless 
some  other  intention  must  necessarily  be  inferred  from  all  the 
facts  suiTounding  this  particular  appropriation,  or  unless  in 
this  particular  case  the  whole  appropriation  has  failed. 

The  Auditor  holds  that  no  payment  can  be  made  without 
further  action  upon  the  part  of  Congress,  basing  his  decision 
upon  the  opinions  of  the  Court  of  Claims  in  the  cases  referred 
to  and  upon  the  decision  of  the  Supreme  Court  in  the  case  of 
Blagge  v.  Balch  (162  U.  S.,  439),  but  it  is  precisel}"  in  these 
cases  that  I  find  warrant  for  holding  that  payment  can  be 
made. 

The  cases  in  the  Court  of  Claims  must  be  read  in  the  light 
of  the  facts  then  before  the  court,  and  it  must  be  remem- 
bered that  in  giving  a  meaning  to  the  word  '* award"  in  the 
case  of  Henry,  administrator,  the  court  had  before  them  a 
case  in  which  the  original  sufferer  had  been  adjudicated  a 
bankrupt  and  in  which  no  appropriation  had  yet  been  made, 
and  hence  they  had  occasion  to  look  only  to  the  first  part  of 
the  proviso.     Therefore  they  said: 

"There  is  nothing  whatever  in  the  preceding  part  of  the 
act  to  which  the  word  can  legitimately  or  technically  apply. 
An  appropriation  is  not  an  award  in  any  sense  of  tne  word 
and  is  never  so  called,  popularly  or  otherwise.     ♦    *    ♦ 

"The  findings  in  spoliation  cases  are  in  the  nature  of  awards 
and  may  be  properly  so  designated.  To  them  the  word  applies 
with  more  propriety  than  to  anything  in  the  act  itself." 

But  the  word  "  award"  is  again  used  in  the  proviso  in  a  sense 
which  it  is  difficult  to  limit  as  above  limited  by  the  court; 
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nor  is  it  at  all  certain  that  had  the  court  been  copsidering  the 
effect  of  the  proviso  as  a  whole  they  would  not  have  qualified 
their  statement. 

''And  the  aivards  in  the  cases  of  individual  claimants  shall 
not  be  jxiid  until  the  Court  of  Claims  shall  certify  to  the  Sec- 
retary of  the  Treasury  that  the  personal  representative  on 
whose  behalf  the  award  is  made  represents  the  next  of  kin." 

This  has  reference  to  the  payment  of  the  awards  and  not 
their  making,  and  it  must  be  presumed  that  both  the  court 
and  Congress  were  aware  that  whatever  award  (or  finding) 
was  made  by  the  court,  its  amount  could  not  be  paid  until 
an  appropriation  (or  award)  by  Congress  had  been  made. 
Paraphrasing  the  language  of  the  court,  it  might  very  well  be 
said  that  there  is  nothing  in  the  preceding  part  of  the  act  to 
which  the  word  ''awards"  (as  refemng  to  payments  by  the 
Secretary  of  the  Treasury)  can  legitimately  or  technically 
apply,  and  that  the  appropriations  in  spoliation  cases  are  the 
only  forms  of  award  that  can  be  paid  by  the  Secretary  of  the 
Treasury.  1  think,  therefoi-e,  that  no  such  stress  as  is  given 
by  the  Auditor  can  be  given  to  the  decision  in  the  case  of 
Henry,  administrator,  in  determining  the  full  intent  of  the 
proviso. 

When  Congress  made  the  appropriation  contained  in  the 
act  of  March  3,  1899,  based  upon  the  findings,  or  "'awards," 
of  the  Court  of  Claims,  they  did  not,  as  in  1891,  make  any 
attempt  to  strike  out  the  names  of  any  pei'sons  in  whose  favor 
the  court  had  found,  doubtless  relying  upon  the  proviso  to 
prevent  any  payments  to  the  wrong  parties  and  presumably 
to  insure  payments  to  the  right  ones.  Hence  the  appropria- 
tions now  under  consideration  were  made  in  the  name  of  an 
executor  of  an  assignee  in  bankruptcy  as  found  by  the  court. 
Can  the  substitution  of  an  administratrix  of  the  next  of  kin  be 
now  recognized  and  payment  be  made  to  her? 

I  think  I  have  said  enough  to  show  that  too  much  stress  has 
been  laid  by  the  Auditor  upon  the  decisions  of  the  Court  of 
Claims  in  the  particular  cases  in  which  the  court  found  it 
necessary  to  construe  the  meaning  of  the  proviso,  in  deducing 
therefrom,  as  he  has  done,  the  conclusion  that  the  proviso  in 
both  acts  affected  only  future  awards  of  the  court,  and  awards 
found  before  an  appropriation  had  been  made.  That  the  Court 
of  Claims  takes  a  different  view  of  their  authority  in  the  mat- 
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ter  is  shown  by  the  certificate  given  in  the  present  case,  which 
is  addressed  to  the  Secretary  of  the  Treasury  and  can  have  no 
other  object  than  to  enable  him  to  pay  the  award  to  Sarah 
Learning,  administiutrix,  who  the  court  certify  represents  the 
next  of  kin  of  the  original  sufferer. 

The  proviso  in  the  act  of  March  3,  1891,  was  carefully  con- 
sidered by  the  Supreme  Court  in  the  case  of  Blagge  v.  Balch 
{8upra)y  which  was  a  case  arising  in  a  State  court  as  to  the 
distribution  of  the  funds  after  the  award  had  been  made  and 
the  appropriation  had  been  paid,  and  while  the  direct  question 
involved  in  the  present  case  was  not  in  issue,  much  light  is 
thrown  upon  the  question  by  the  discussion  of  the  court.  The 
Auditor  quotes  from  this  case  as  sustaining  his  position  in  the 
matter,  as  indeed  it  does  so  far  as  it  quotes  from  and  sustains 
the  opinion  of  the  Court  of  Claims  in  the  two  cases  heretofore 
considered,  but  I  think  he  overlooked  a  very  important  con- 
clusion clearly  deducible  from  the  language  of  the  couii;  in  its 
opinion.     The  court  say: 

"The  general  rule  is  that  so  long  as  the  debts  of  a  dece- 
dent remain  unpaid  the  assets  which  come  into  his  estate  are 
to  be  applied  in  payment,  and  these  moneys,  if  they  could'bc 
treatea  as  assets  at  all  (being  paid  over,  not  as  in  liquidation 
of  preexisting  claims,  but  as  concessions  made  on  equitable 
considerations),  woula  partake  of  the  nature  of  subsequently 
discovered  assets,  and  be  liable  to  be  subjected  to  the  pay- 
ment of  debts.  But  this  can  not  be  so,  for  the  awards  are 
explicitly  recjuired  to  be  made  in  behalf  of  the  next  of  kin, 
and  to  hepaia  onlv  to  the  personal  representative  of  the  next 
of  kin." 

It  should  be  borne  in  mind  that  the  court  were  considering 
the  proviso  as  a  whole,  and  that  the  cases  before  them  had 
been  reported  and  appropriated  for  in  the  act  of  1891,  and 
were  not  considering  it  with  relation  to  any  particular  action 
of  the  Couit  of  Claims.     Thej^  go  on  to  say: 

"The  certificate  must  be  that  the  personal  representative 
does  in  fact  represent  the  next  of  kin.  This  certificate  is  as 
much  required  with  respect  of  an  administrator  with  the  will 
annexed  as  of  an  administrator  in  case  of  intestacy,  and  yet 
administrators  with  the  will  annexed  hold  adversely  to  the 
next  of  kin  and  do  not  represent  them,  if  the  fund  is  to  be 
distributed  according  to  the  will  as  assets  of  the  estate.  Con- 
gress well  understood  this  in  requiring  that  next  of  kin  must 
be  represented  notwithstaiidiruj  many  of  the  items  of  appro- 
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priatloii   wtre    in  favor  of  the  administrator  with  the  will 
anne^uid.''^ 

It  is  clear  that  the  court  were  speaking  of  certificates  given 
in  the  cases  contained  in  the  appropriation  act,  and  they 
clearly  imply  that  a  certificate  might  be  given  to  the  repre- 
sentative of  the  next  of  kin,  although  the  appropriation, 
following  the  findings,  had  been  made  in  favor  of  an  admin- 
istrator with  the  will  annexed. 

So,  also,  the  court  say: 

*'In  Milligan's  case,  as  appears  from  the  opinion  of  the 
Court  of  Claims  in  Durkee  v.  ifnited  States {^^  Ct.  CI.,  326),  a 
certificate  was  i-efused  because  there  were  no  blood  relations 
of  the  original  sufferer,  and  the  administrator  had   really 

Erosecuted  the  claim  for  the  benefit  of  the  widow's  next  of 
in.  Congress  then  passed  the  act  of  August  23,  1894  (28 
Stat.,  487,  sec.  5),  providing  that  'in  the  event  the  court  shall 
find  there  were  no  next  of  kin,  and  that  there  was  a  widow, 
then  that  sum  shall  be  paid  to  the  executor,  personal  repre- 
sentative, or  next  of  km  of  such  widow.'  This  made  a  new 
disposition  of  the  fund  on  the  theory  that  it  did  not  lielong  to 
the  general  assets  of  the  original  sufferer's  estate,  and  that 
where  there  were  no  ne.rt  of  Icin,,  in  the  ordinary  signification 
of  the  word^  ne^c  legislatian  was  reqim^ed.^^ 

While  it  is  not  so  stated,  the  implication  is  clear  that  pay- 
ment was  held  to  fail  only  because  there  was  no  next  of  kin, 
but  that  if  there  had  been,  payment  could  have  been  made  to  his 
personal  representative,  after  substitution,  without  additional 
legislation. 

Since  the  Auditor  bases  his  disapproval  of  the  claim  largely 
upon  the  construction  given  by  the  courts  to  the  proviso  in 
the  act  of  March  8, 1891, 1  have  thought  it  proper  to  examine 
the  above  cases  at  considerable  length,  with  the  result,  as  I  have 
endeavored  to  show,  that  no  clear  implication  can  be  found  in 
them  against  the  payment  of  the  present  claim.  But  leaving 
out  of  consideration  what  the  courts  may  have  said  in  the  par- 
ticular cases  then  before  them,  the  question  would  still  remain 
whether  authority  is  found  in  the  act  of  March  3,  1899,  to 
make  payment  to  Sarah  Leaming,  administratrix.  Laws  are 
made  to  be  executed  and  not  to  be  nullified,  and  appropriations 
are  made  to  be  paid  and  not  to  be  held  up  bj^  the  accounting 
officers,  except  for  the  clearest  reasons.  No  one  questions 
that  had  the  Court  of  Claims  made  their  original  finding  in 
conformity  to  the  expressed  will  of  Congress  and  in  accord- 
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ance  with  the  rule  of  guidance  now  accepted  b}^  them  as  con- 
trolling, the  appropriations  would  have  been  made,  if  at  all, 
in  favor  of  the  representative  of  the  next  of  kin,  who  is  the 
present  claimant,  and  1  am  unwilling  to  adopt  a  construction 
which  will  nullify  both  the  will  of  Congress  and  the  action  of 
the  Court  of  Claims  in  making  the  substitution  and  furnishing 
the  certificate  in  the  present  case. 
The  decision  of  the  Auditor  is  disapproved. 


PAYMENT  FOR  FUEL  FOR  A  PRIVATE  CAFfi  IN  A 
PUBLIC  BUILDING. 

There  is  no  appropriation  providing  for  the  expense  of  gas  used  for  fuel  by 
the  private  owner  of  a  caf^  in  the  National  Museum  building,  and  pay- 
ment therefor  from  an  appropriation  not  providing  therefor  would  be 
illegal. 

{Comptroller  Tracewell  to  the  Secretary  of  the  Smithsonian 
Institution^  March  15^  190S.) 

I  have  received  your  letter  of  the  7th  instant,  in  which  3^ou 
state  that  for  some  years  past  a  small  space  in  the  United 
States  National  Museum  has  been  devoted  to  the  purposes  of 
a  caf6  or  restaurant  fof  the  accommodation  of  the  general 
public  and  of  the  employees  of  the  Museum,  and  that  the 
privilege  of  conducting  the  same  has  been  let  gratuitously 
from  time  to  time  to  persons  who,  owing  to  the  limited 
patronage  which  the  business  could  command,  have  been 
induced  to  conduct  it  only  by  the  Museum  engaging  to  pro- 
vide accommodations  of  space  and  supplying,  among  other 
things,  the  necessary  fuel. 

After  stating  at  length  the  reasons  for  believing  that  this 
undertaking  is  beneficial  to  the  public  service  and  indispen- 
sable in  the  interest  of  economical  administration,  you  say: 

''  It  was  for  these  reasons,  then,  that  the  Museum  undertook, 
commencing  with  October  1,  1901,  to  supply,  without  charge 
to  the  caf^,  gas  for  use  in  cooking  (as  a  substitute  for  coal 
and  wood  previously  employed  as  fuel),  the  Museum  being 
thereby  relieved  of  the  necessity  of  providing  from  its  very 
insufficient  accommodations  storage  space  for  the  latter  and 
being  freed  from  the  dust  and  smoke  attending  the  use  of  such 
fuel.     To  obtain  definite  information  as  to  the  amount  of  gas 
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which  it  was  incumbent  upon  the  Museum  to  furnish  under 
this  arrangement,  a  meter  was  installed,  which  recorded  the 
following  consumption: 

Cubic  feet. 

October  1  to  31,  1901 3,000 

November  1  to  30,  1901 18,000 

December  1  to  31,  1901 21,600 

January  1  to  31,  1902 21,900 

which,  at  $1  per  1,000  cubic  feet,  amounts  to  $64.60." 

You  state  further: 

"In  compliance  with  what  is  understood  to  be  the  law  gov- 
erning in  the  matter,  the  superintendent  of  meters  is  required 
to  '  take  the  statement  of  the  meters  of  the  several  department 
buildings  in  the  city  of  Washington  and  render  to  the  proper 
accounting  officers  of  the  Treasury  Department  the  consump- 
tion of  gas  each  month  in  said  buildings,  respectivelj^;'  and  in 
accordance  with  this  procedure  (which  is  perhaps  not  neces- 
sary to  be  followed,  under  a  strict  construction  of  the  law,  in 
the  payment  for  gas  furnished  the  National  Museum),  the 
accounts  in  settlement  for  ffas  consumed  in  the  Museum  build- 
ing during  the  months  of  October,  November,  and  December, 
1901,  and  January,  1902,  were  presented  for  certification  to 
the  superintendent  of  meters,  wno  now  declines  to  affix  to  the 
vouchers  the  customary  certificate  unless  the  amount  of  gas 
shown  by  the  meter  to  have  been  consumed  in  the  rooms  occu- 
pied as  a  caf6  shall  first  be  deducted." 

You  then  say: 

"In  view  of  the  conditions  hereinbefore  related,  and  the 
fact  that  the  amount  of  gas  stated  to  have  been  consumed  in 
the  account  presented  for  the  certification  of  the  superintend- 
ent of  meters  (including  that  supplied  to  the  rooms  occupied 
as  a  caf6),  is,  in  the  ordinary  interpretation  of  the  words  of 
the  law,  properly  stated  as  the  consumption  of  gas  in  the 
National  Museum  building,  which  consumption  was  regularly 
authorized,  I  have  the  honor  to  ask  whether,  in  your  opinion, 
the  certificate  in  question  may  not  properly  be  affixed  by  the 
superintendent  or  meters  and  the  payment  allowed  by  the 
accounting  officers  of  the  Treasury." 

You  do  not  state  the  appropriation  from  which  the  expenses 
connected  with  the  conduct  of  the  caf  ^  are  paid,  but  1  presume 
that  it  is  proposed  to  pay  the  gas  bill  in  question  from  that 
made  for  the  '"expense  of  heating,  lighting,  electrical,  tele- 
graphic, and  telephonic  service  for  the  National  Museum," 
since  it  is  included,  as  1  undei*stand9  in  the  general  gas  bill  of 
the  Museum. 
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The  sundry  civil  act  of  July  31,  1876  (l9  Stat,  115),  con- 
tains the  following  provision: 

^'I^*omdedy  That  the  superintendent  of  meters  at  the  Capi- 
tol shall  hereafter  take  tne  statement  of  the  meters  of  the 
several  departmental  buildings  in  the  city  of  Washington, 
and  render  to  the  proper  accounting  oflScers  of  the  Treasurv 
Department  the  consumption  of  gas  each  month  in  said  build- 
ings, respectively." 

While  it  is  not  within  the  province  of  this  oflBice  to  instruct 
the  superintendent  of  meters  as  to  his  duties  under  the  law, 
and  while  it  appears  that  his  refusal  to  affix  his  certificate  does 
not  grow  out  of  any  question  affecting  the  actual  consumption 
of  gas  in  the  Museum  building  so  much  as  the  use  for  which 
it  was  consumed,  it  maj'^  be  assumed  that  his  doubt  in  the 
matter  will  be  removed  if,  in  answer  to  your  second  question, 
it  is  held  by  this  office  that  payment  for  the  gas  in  question 
may  properly  be  allowed  by  the  accounting  officei-s.  I  think 
that  gas  furnished  for  the  National  Museum  building,  if  paid 
for  from  a  public  appropriation,  may  be  considered  within 
the  intention  of  the  act  requiring  inspection. 

The  establishment  of  caf^s  or  restaurants  in  many  of  the 
public  buildings,  not  only  in  Washington  but  elsewhere  in  the 
United  States,  and  their  conduct  by  private  parties,  are 
recognized  facts.  They  are  in  operation  at  the  Capitol,  the 
Library  of  Congress,  and  in  most  if  not  all  of  the  department 
buildings  in  this  city,  and  in  the  public  buildings  in  some  of 
the  larger  cities  throughout  the  country,  although,  so  far  as  I 
am  aware,  there  is  no  direct  authority  of  law  therefor.  The 
only  public  recognition  of  their  existence  which  I  have  found 
13  in  the  rules  of  the  Senate  and  the  House  of  Representa- 
tives, which  place  the  Senate  and  House  restaurants  under 
the  control  of  committees  of  the  respective  Houses.  Their 
establishment  and  conduct  are  purely  matters  of  administra- 
tion within  the  control  of  Congress  or  the  departments,  with 
which  the  accounting  officers  can  have  no  proper  concern, 
unless  some  question  of  the  use  of  public  moneys  should  arise 
in  connection  with  them,  in  which  case  they  must  find  warrant 
for  such  use,  not  in  the  discretion  exercised  in  their  establish- 
ment, but  in  an  appropriation  made  by  Congress.  Section  9 
of  Article  1  of  the  Constitution  declares  that ''  no  money  shall 
be  drawn  from  the  Treasury,  but  in  consequence  of  appropria- 
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tions  made  by  law,"  and  section  3678  of  the  Revised  Statutes 
provides  that: 

''All  sums  appropriated  for  the  various  branches  of  expend- 
iture in  the  public  service  shall  be  applied  solely  to  the  objects 
for  which  they  are  respectively  made,  and  for  no  others." 

Section  8  of  the  act  of  July  31, 1894  (28  Stat.,  208),  contains 
the  following  provision: 

"Disbursing  oflBcers  or  the  head  of  any  Executive  Depart- 
ment, or  other  establishment  not  under  any  of  the  Executive 
Departments,  may  apply  for  and  the  Comptroller  of  the  Treas- 
ury shall  render  his  decision  upon  any  question  involving  a 
payment  to  be  made  by  them  or  under  them,  which  decision, 
when  rendered,  shall  govern  the  Auditor  and  the  Comptroller 
of  the  Treasury  in  passing  upon  the  account  containing  said 
disbursement." 

The  object  of  this  provision,  as  stated  by  the  joint  commit- 
tee of  Congress  who  fi'amed  the  law,  is  as  a  naeasure  of  relief 
to  disbursing  oflScers,  and  to  allow  the  Executive  Departments 
to  know  what  the  action  of  the  Comptroller  will  be  before  the 
expense  is  incurred  (Senate  report  293,  second  session  Fift^'- 
third  Congress);  in  other  words,  to  prevent  an  illegal  use  of 
an  appropriation. 

When,  therefore,  you  ask  me  whether  payment  for  gas 
consumed  in  conducting  the  caf  ^  in  the  National  Museum  will 
be  allowed  by  the  accounting  officers  of  the  Treasury,  I  must 
find  authority  for  such  pa3'ment  and  allowance,  not  in  the 
utility  or  even  necessity  of  the  cafe  itself  with  relation  to  the 
administration  of  the  National  Museum,  and  not  in  your  exer- 
cise of  authority  in  establishing  it,  but  in  an  appropriation 
made  by  Congress  for  such  an  object. 

I  am  unable  to  find  in  any  of  the  appropriations  made  for 
the  National  Museum  any  authority,  express  or  implied,  for 
such  an  expenditure,  and  I  must  therefore  hold  that  payment 
would  be  illegal,  whether  certified  by  the  inspector  of  meters 
or  not. 

PROVISION  IN  A  CONTRACT  FOR  A  PENALTY  FOR 

DELAY. 

Where,  in  a  contract  for  work  to  be  done,  provision  is  made  for  a  penalty 
for  each  day's  delay  in  completing  the  work,  the  term  **penalty  "  will 
not  be  construed  to  be  a  provision  for  liquidated  damages  except  upon 
the  most  cogent  evidence  that  the  parties  had  agreed  upon  the  sum 
fixed  as  a  measure  of  the  damages  that  would  be  caused  by  the  delay. 
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In  the  enforcement  of  a  provision  for  a  penalty  for  delay  in  completing 
work  under  a  contract,  inconvenience,  disturbance,  annoyance,  litter, 
or  noise,  or  all  of  these  combined,  are  not  ordinarily  r^arded  as  actual 
damages. 

(Comptroller  Tracewell  to  the  Superintendent  of  the  Library 
Building  and  Grounds^  March  17^  1902,) 

i  In  yoxjLY  communication  of  March  13,  1902,  you  request  ray 

decision  upon  a  question  which  you  present  as  follows: 

'"On  August  15,  1901, 1  entered  into  a  contract  with  Snare 
&  Triest  for  the  construction  of  two  steel-trussed  covered 
ways  across  the  east  courts  of  the  building  for  the  Library  of 
Congress  for  the  sum  of  $4,776. 

"One  of  the  stipulations  in  the  specifications  which  form 
part  of  the  said  contract,  one  of  the  triplicate  copies  of  which 
IS  deposited  in  the  oflace  of  the  Auditor  for  tne  State  and 
other  Departments,  is  that  'a  penalty  of  $10  per  day  will  be 
withheld  from  the  final  payment  for  every  day  elapsing 
between  the  contract  time  of  completion  and  actual  comple- 
tion of  the  work  to  the  entire  satisfaction  of  the  superintend- 
ent and  his  acceptance. 

-'Snare  &  Triest  were  the  lowest  bidders  for  the  work,  and 
the  time  limit  was  fixed  bv  themselves  in  their  proposal,  as 
provided  for  in  the  specitications,  at  November  1,  1901,  as 
named  in  the  contract.  The  work  was  not  finished  at  that  time, 
nor  until  January,  whereupon  the  inclosed  final  voucher  was 
prepared  for  the  signature  and  final  payment  of  the  con- 
ti-actors,  deducting,  in  accordance  with  the  terms  of  the  con- 
I  tract,  $10  per  day  for  sixty -eight  days'  delay.     The  contractors 

I  have  dechned  to  accept  sucn  a  settlement,  and  asked  what 

steps  they  should  take  to  recover  the  amount  of  the  deduction, 
to  which  I  have  replied  that  I  know  of  no  other  course  than 
through"  the  Court  of  Claims  or  Congress.     They  appear  to 
I  believe,  through  the  advice  of  their  attorney,  that  some  dis- 

cretion as  to  the  enforcement  of  the  penalty  lies  with  me  as 
the  representative  of  the  Government. 

""While  I  do  not  suppose  that  the  Government  could  prove  a 
money  damage  of  the  full  amount  of  $680,  or  perhaps  any  part 
of  it,  the  inconvehience,  disturbance,  and  general  annoyance 
to  the  Libi-ary  service  caused  by  the  delay,  noise,  aixl  litter  ex- 
tending over  a  period  equal  to  the  time  of  the  contract  proper, 
as  well  as  justice  to  the  competing  bidders,  seem  to  warrant 
the  imposition  of  the  full  penalty. 

*'  1  have  the  honor  to  ask  what  my  authority  and  duty  are  in 
the  premises." 

From  what  you  say  in  the  next  to  the  last  paragraph  of  your 
communication  it  would  appear  that  you  think  the  provision 
for  withholding  from  the  amount  to  be  paid  to  the  contractors 
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a  penalty  of  $10  per  day  for  every  day  of  delay  by  them  in  com- 
pleting the  covered  ways  should  be  construed  to  be  a  provision 
for  liquidated  damages,  which  would  authorize  you  to  withhold 
such  sum  whether  the  actual  damages  caused  by  the  delay 
were  equal  thereto  or  not. 

The  general  principles  which  govern  the  construction  of 
provisions  for  liquidated  damages  and  penalties  for  delay 
inserted  in  contracts  was  considered  in  8  Comp.  Dec,  133. 
While  it  is  shown  therein  that  the  construction  of  such  a  pro- 
vision is  not  controlled  by  the  name  which  the  parties  may 
give  to  the  sum  stipulated  to  be  deducted  or  withheld,  yet  I 
think  upon  a  review  of  the  whole  subject  it  is  clear  that  where 
the  parties  use  the  term  ''penalty,"  such  provision  will  not  be 
construed  to  be  a  provision  for  liquidated  damages  except  upon 
the  most  cogent  evidence  that  they  had  agreed  upon  the  sum 
as  a  measure  of  the  damages  that  would  be  caused  by  the  delay. 
Even  then,  if  the  damages  were  readily  ascertainable  and  the 
amount  agreed  upon  should  be  unconscionable  or  unreasonable, 
such  a  construction  would  not  be  adopted.  Ordinarily,  where 
a  provision  is  made  for  a  penalty,  it  will  be  enforced  only  to 
the  extent  of  the  actual  damages. 

Inconvenience,  disturbance,  annoyance,  litter,  and  noise 
probably  might  be  made  a  basis  for  an  agreement  for  liqui- 
dated damages,  especially  where  the  work  was  in  proximity 
to  a  public  library.  But  ordinarily  they  are  not  regarded  as 
actual  damages,  and  in  the  absence  in  this  case  of  clear  evi- 
dence that  the  parties  considered  them  as  actual  damages  and 
agreed  upon  a  specified  sum  per  day  as  a  measure  of  the  dam- 
ages so  caused  by  delay,  and  especially  as  the  conti-act  pro- 
vides in  terms  for  a  penalty,  I  do  not  think  they  can  properly 
be  so  regarded. 

I  have  therefore  to  advise  you  that  unless  such  an  under- 
standing and  agreement  upon  a  measure  of  damages  as  I  have 
indicated  existed  in  this  case,  you  are  authorized  to  pay  the 
contractor' the  amount  specified  for  the  work,  less  the  amount 
of  actual  damages  caused  b}-  the  delay,  of  which  the  addi- 
tional cost  of  superintendence  and  inspection  during  the 
period  of  delay  would  form  a  part. 
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TRAVELING  EXPENSES  TO  FIELD  OF  DUTY. 

The  compensation  of  Indian  agents  bein^  fixed  by  law,  a  provision  in  the 
regulations  of  the  Interior  Department  that  on  appointment  such  an 
agent  will  be  allowed  traveling  expenses  from  his  home  to  his  field  of 
duty  can  not  be  construed  as  a  part  of  the  contract  of  employment 

(Decision  hy  Comptroller  Tracewell^  March  22^  1902,) 

Upon  examination  of  the  accounts  of  George  D.  Corson, 
United  States  Indian  agent  at  San  Carlos  Agenc}',  Ariz.,  for 
the  fourth  quarter  of  1901,  and  the  first  quarter  of  1902,  by 
settlement  dated  December  31,  1901,  voucher  7  of  the  last- 
named  quarter  showed  a  charge  of  $92.06  for  reimbursement 
of  traveling  expenses  incurred  by  the  agent  in  going  from  his 
home  to  the  agency  to  enter  upon  duty  under  his  appointment. 
In  a  memorandum  of  exceptions  noted  in  this  office,  and 
communicated  to  the  agent,  appears  the  following: 

"Second  Comptroller  Maynard  held,  in  opinion  delivered 
July  1,  1886,  as  follows: 

'''There  is  no  law  authorizing  the  payment  of  traveling 
expenses  of  an  Indian  agent  to  ana  from  nis  field  of  duty.  No 
obligation  rests  upon  tne  Government  to  pay  such  expenses, 
but  they  have  been  allowed  as  a  matter  of  custom,'  etc., 
(Digest  Second  Comp.,  Dec,  vol.  3,  sec.  1438). 

''In  a  decision  dated  April  30,  1901,  I  said: 

" '  It  is  the  unvarying  rule  of  construction  that  when  a  per- 
son is  appointed  for  duty  at  a  particular  place  he  must  get  to 
that  place  at  his  own  expense.     (MS.  Dec,  vol.  17,  723,724.)' 

"There  being  no  law  authorizing  an  Indian  agent  to  be 
reimbursed  by  the  Government  for  expenses  incurred  by  him 
in  going  from  his  home  to  his  post  of  dutv,  the  allowance  of 
such  reimbui'sement  by  the  accounting  officers  appears  to  be 
without  due  warrant  of  law,  the  custom  to  the  contrary  not- 
withstanding." 

Responding  to  this  objection,  in  letter  dated  February  26, 
1902,  the  agent  briefly  said: 

'*  Payment  of  voucher  7,  traveling  expenses  of  agent,  was 
made  in  accordance  with  section  180,  Reg.  1894." 

In  section  180,  Regulations  1894,  the  following  language  is 
used: 

"The  actual  and  necessary  traveling  expenses  of  a  newlv 
appointed  Indian  agent  from  his  home  to  his  field  of  duty  will 
be  allowed  in  the  settlement  of  his  accounts  as  agent;  also  the 
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actual  and  necessary  traveling  expenses  of  an  outgoing  agent 
from  the  agency  to  the  place  from  which  he  was  originally 
appointed,  unless  he  was  dismissed  for  cause  or  resigns  volun- 
tarily." 

If  the  head  of  the  Interior  Department  were  authorized  by 
law  to  fix  the  compensation  of  Indian  agents,  their  compensa- 
tion might  be  construed  to  be  fixed  in  contemplation  of  the 
regulation;  but  as  their  compensation  is  fixed  by  law,  no  con- 
tract of  employment  made  in  contemplation  of  the  regulation 
can  be  implied. 

It  thus  appears  that  the  allowance  of  an  Indian  agent's  trav- 
eling expenses  from  his  home  to  his  agency  at  the  beginning 
of  his  term  of  service,  and  from  his  agency  to  his  home  at  the 
end  of  his  term  of  service,  is  in  accordance  with  a  long- 
continued  practice  and  explicit  provisions  of  the  regulations, 
but  not  in  accordance  with  any  provision  of  law.  When  the 
proper  interpretation  of  a  statutory  provision  is  in  doubt,  a 
long-established  administrative  practice,  or  contemporaneous 
construction  of  the  doubtful  statutory  provision,  has  great 
weight  in  settling  the  construction  in  accordance  with  the 
practice.  This  principle,  however,  applies  only  in  case  of 
doubt  or  ambiguity  in  the  statutory  language.  (See  4  Comp. 
Dec,  479-483,  7  id,^  178,  and  cases  therein  cited.)  The  prac- 
tice of  allowing  reimbursement  to  Indian  agents  for  traveling 
expenses  between  their  respective  homes  and  agencies  at  the 
beginning  and  end  of  their  terms  of  service  is  not  based  upon 
any  doubtful  statutory  provisions,  or  any  statutory  provisions. 
It  appears  to  be  a  practice  established  and  long  continued  with 
the  sanction  of  the  administrative  regulations,  and  the  acqui- 
escence of  the  accounting  officers  without  color  of  law.  So 
far  as  legal  right  to  such  reimbursement  is  concerned,  their 
status  is  the  same  as  that  of  departmental  or  bureau  officers  in 
Washington,  or  that  of  diplomatic  and  consular  officers. 

It  is  understood  that  the  practice  in  the  case  of  Indian  agents 
is  defended,  and  perhaps  originated  from  the  fact  that  although 
they  are  subjected  to  expenditures  of  time  and  money  in  fur- 
nishing bond  and  otherwise  qualifying  themselves  for  office, 
their  salaries  do  not  begin  until  they  relieve  their  predecessoi-s 
in  office,  as  appropriation  is  made  for  one  salary  only  at  each 
agency,  and  the  outgoing  agent  is  entitled  to  salary  until 
relieved  by  his  successor.     It  is  furthermore  urged  that  some 
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time  is  consumed,  amounting  in  some  instances  to  several  days, 
in  etfecting  a  transfer  of  public  property.  In  the  case  of  dip- 
lomatic and  consular  officers  an  appropriation  is^made  for  their 
salaries  while  under  instructions  and  in  transit,  which,  in  a 
measure  at  least,  offsets  the  expenses  incurred  by  them  in 
traveling  to  and  from  their  official  stations.  The  contention 
would  have  some  force  in  showing  the  reasonableness  of  the 
practice  of  allowing  the  traveling  expenses  of  Indian  agents 
if  such  practice  were  authorized  by  law,  but  it  has  no  force 
toward  establishing  the  legality  of  the  practice.  Congress  in 
the  exercise  of  its  discretion  has  seen  fit  to  provide  by  law  for 
the  salaries  of  diplomatic  and  consular  officers  while  under 
instructions  and  in  transit,  and  not  to  provide  for  the  salaries 
of  Indian  agents  prior  to  actual  investiture  in  office,  or  after 
relinquishing  office.  In  neither  case  has  it  provided  for  reim- 
bursement of  traveling  expenses  in  going  to  or  returning  from 
their  respective  fields  of  duty. 

1  am  therefore  of  the  opinion  that  Indian  agents  are  not 
entitled  to  reimbursement  of  traveling  expenses  incurred  by 
them  in  reaching  their  agencies  when  appointed  thereto,  or 
in  returning  from  their  agencies  when  relieved  by  their 
successors. 


OCCUPATION  OF  PREMISES  WITHOUT  ANY  AGREE- 
MENT  FOR  RENT. 

\Vhere  the  Government  occupied  premises  under  an  oral  a^eement  for  a 
specified  period,  and  held  over  with  the  consent  of  the  owner  after  the 
expiration  of  the  period,  without  any  agreement  for  rent,  it  is  liable 
upon  an  implied  contract  for  fair  compensation  for  use  and  occupation 
of  the  premises. 

( Comptroller  Tracewell  to  the  S^^et^etary  of  War,  March  n,  1902. ) 

In  your  communication  of  February  24,  1902,  you  request 
my  decision  of  a  question  which  you  present  as  follows: 

"I  have  the  honor  to  transmit,  herewith,  together  with 
other  papers,  a  letter  from  the  chief  quartermaster,  Division 
of  the  Philippines,  dated  November  9  last,  concerning  pay- 
ment from  Regular  Army  appropriations,  of  rent  for  property 
occupied  by  the  militar}^  forces  of  the  United  States  without 
the  consent  of  the  owner  or  any  contract  or  agreement  as  to 
the  rate  ^f  rental  to  be  paid. 
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''Attention  is  invited  to  the  decisions  of  the  Judge- Advo- 
cates-General of  the  Army  and  Comptroller  of  the  Treasury  on 
this  subject,  as  set  forth  m  said  letter,  and  to  the  accompany- 
ing claim  of  Ijorenza  Ynza  Cruz  for  rent  of  her  house  at 
Guagua,  province  of  Pampanga,  P.  I.,  occupied  by  United 
States  troops  from  October  3,  1899,  to  June  3,  1900,  $160 
Mexican  and  $20  Mexican  per  month  thereafter  until  vacated 
by  the  Government. 

"^'  In  accordance  with  the  suggestion  of  the  Quartermaster- 
General  of  the  Army,  as  contamed  in  fifth  indorsement  on  the 
letter  above  referred  to,  the  claim  in  Question  is  submitted  to 
you,  with  request  for  decision  as  to  whether,  when  the  board 
of  officers  on  claims  finds  in  favor  of  a  claimant  for  a  specified 
monthly  rental  for  his  property,  and  he  accepts  payment  for 
the  same  at  that  rate  for  such  time  as  it  was  occupied  prior  to 
April  1,  1901  (payment  being  made  from  public  civil  funds), 
this  would  be  construed  to  constitute  such  an  agreed  rate  as 
would  render  it  proper  for  an  executive  officer  to  make  or 
authorize  payments. 

''Attention  is  also  invited  to  the  statement  of  the  Quarter- 
master-General that,  in  view  of  the  condition  of  affairs  in 
regard  to  the  settlement  of  claims  of  this  nature  in  the  Philip- 
pines, as  set  forth  by  the  commanding  general.  Division  of 
the  Philippines,  j'^our  decision  is  hoped  for  in  the  most  liberal 
terms  possible  in  favor  of  claimants,  whose  property  was 
taken  and  used  by  the  United  States  military  authorities  where 
no  contract  existed  at  the  time  of  the  first  taking  and  use^ 
so  that  payments  may  be  authorized  as  far  as  possible  by  an 
executive  officer  in  the  Philippines,  without  transmitting  the 
claims  to  the  Auditor  for  the  vv  ar  Department  for  settlement, 
as  contemplated  in  the  Comptroller's  decision  of  March  12, 
1901." 

You  refer  particularly  to  the  claim  of  Lorenza  Ynza  Cruz, 
a  native  of  the  Philippine  Islands,  for  compensation  for  the 
use  of  a  house  in  Guagua,  owned  by  her,  which  was  taken 
possession  of  by  officers  of  the  Army  on  October  3,  1899,  and 
has  been  occupied  since  that  date.  The  house  appears  to  have 
been  occupied  at  the  beginning  of  this  period  as  quarters  for 
officers  of  the  Arm}',  and  during  the  remainder  as  a  hospital 
for  the  use  of  the  Amiy.  It  also  appears  that  when  the  Arm}' 
arrived  at  Guagua  the  owner  was  in  the  country,  where  she 
had  fled  in  consequence  of  a  rumor  that  the  town  was  to  be 
bombarded.  It  further  appears  from  testimony  taken  by  a 
board  of  officers  of  the  Army  designated  for  the  purpose  of 
investigating  claims  of  this  kind,  that  a  captain  of  the  Army 
asked  the  husband  of  the  owner,  who  was  occupying  the 
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house,  to  rent  it  to  him  for  three  or  four  days.  To  this 
request  he  replied  that  he  did  not  care  to  rent  it  for  such  a 
short  time;  but  he  consented  to  his  occupying  it  on  condition 
that  it  would  be  returned  to  him  within  that  time;  but  no 
agrreement  was  made  for  rent. 

In  7  Comp.  Dec,  768,  in  considering  the  right  to  compen- 
sation of  an  owner  of  growing  corn,  which  had  been  destroyed 
with  his  consent  by  an  officer  of  the  Government  in  executing 
the  object  of  an  appropriation,  it  was  said: 

*'It  is  provided  in  the  fifth  amendment  to  the  Constitution 
of  the  United  States  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation.  Where  property 
has  been  so  taken,  even  without  any  agreement  for  compen- 
sation, an  implied  contract  arises  to  ]ustly  compensate  the 
owner  for  its  value." 

I  think,  however,  this  principle  only  applies  where  prop- 
erty is  actually  appropriated  for  the  use  of  the  Government 
under  the  right  of  eminent  domain.  In  the  case  under  con- 
sideration, I  think  the  property  was  not  so  appropriated. 
Thei-e  is  no  evidence  in  this  case  indicating  an  intention  on 
the  part  of  the  United  States  to  acquire  title  to  the  premises 
occupied.  The  officer  who  took  possession  asked  and  obtained 
permission  of  the  husband  of  the  owner,  who  presumably  was 
acting  as  her  agent,  to  occupy  her  house  for  three  or  four 
days.  At  the  expiration  of  this  time  the  owner  did  not 
demand  possession,  but  permitted  the  Government  officers  to 
continue  in  occupatioft,  without  any  agreement  for  rent. 
Assuming  that  the  officers  of  the  Government  acted  under 
proper  authority,  the  United  States  thus  became  tenant  by  suf- 
ferance. Under  the  principles  of  the  common  law,  the  United 
States  having  received  the  use  and  benefit  of  this  occupancy, 
a  contract  is  implied  to  make  fair  compensation  therefor. 

It  is  true  that  if  the  possession  by  the  United  States  had 
been  adverse,  under  a  claim  of  right,  no  contmct  would  be 
implied.  But  the  conduct  of  the  officer  of  the  Government 
negatives  this  suggestion.  The  owner  has  manifested  her 
consent  to  the  occupancy  by  making  a  demand  for  rent,  and 
the  Secretary  of  War  has  expressed  a  willingness  and  a  desire 
to  make  such  payment. 

The  compensation  to  be  paid  in  cases  of  this  kind  is  the  fair 
value  of  the  use,  which,  not  having  been  fixed  by  agreement, 
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is  unliquidated.  It  was  formerly  held  that  executive  officers 
were  not  authorized  to  settle  unliquidated  claims,  but  it  is  now 
well  established  that  they  have  such  authority  in  cases  aris- 
ing upon  contract,  either  express  or  implied,  where  they 
would  have  been  authorized  to  enter  into  a  contract  in  the 
first  instance.  (5  Comp.  Dec,  775;  6  id.,  651,  953;  7  id.,  401, 
517.)  I  see  no  legal  objection,  therefore,  to  your  making 
payment  of  compensation  for  the  use  and  occupation  of  the 
premises  under  consideration,  upon  agreement  with  the  owner 
thereof.  I  think  such  agreement  may  also  be  made  in  this  or 
in  like  case  by  officers  designated  by  you  for  the  purpose.  It 
is  provided  by  section  3744  of  the  Revised  Statutes  that  it 
shall  be  the  duty  of  the  Secretary  of  War  and  other  heads  of 
departments  therein. specified  to  require  eveiy  contract  made 
by  them  on  behalf  of  the  Government,  "or  by  their  officers 
under  them  appointed  to  make  such  contracts,"  to  be  reduced 
to  writing  and  signed  at  the  end  thereof.  By  necessary  impli- 
cation this  provision  authorizes  the  heads  of  depailments 
specified  to  delegate  to  inferior  officers  authority  to  make  con- 
tracts authorized  by  law,  and  I  think  officei*s  so  designated 
would  also  have  authority  to  liquidate  claims  arising  ex  cmi- 
tractu  in  cases  in  which  they  had  authority  to  enter  into 
contract  concerning  the  subject-matter  of  such  claims.  But 
ordinaril^'^  disbursing  officers  do  not  have  such  authority. 

In  respect  to  payment  of  rent  for  the  premises  under  con- 
sideration for  the  future  there  would  apj)ear  to  be  no  diffi- 
culty, provided  contracts  are  properly  made  therefor  a8 
required  by  section  3744. 

You  also  present  the  following  question: 

"Whether,  when  the  board  of  officers  on  claims  finds  in 
favor  of  a  claimant  for  a  specified  monthly'  rental  for  his 
propertv  and  he  accepts  payment  for  the  same  at  that  rate 
for  such  time  as  it  was  occupied  prior  to  April  1,  1901, 
*  *  *  this  would  be  construed  to  constitute  such  an  agreed 
rate  as  would  render  it  proper  for  an  executive  officer  to  make 
or  authorize  payments?" 

I  do  not  understand  that  the  board  of  officers  referred  to 
possesses  any  judicial  powers  in  the  adjudication  of  claims. 
No  doubt  their  investigations  may  have  great  value  in  procur- 
ing evidence  and  furnishing  information,  but  I  can  not  see 
that  their  action  can  be  other  than  advisory,  or  that  liquida- 
tion of  such  claims,  or  contracts  for  future  occupation  of 
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premises,  can  be  made  by  executive  officers  in  any  other 
manner  than  that  indicated  herein.  To  prevent  misunder- 
standing 1  will  also  add  that  the  conclusions  which  I  have 
reached  in  the  particular  case  are  not  intended  to  apply  to 
cases  in  which  property  is  appropriated  as  an  act  of  war  or  by 
the  tortuous  acts  of  officers  or  soldiers.  A  contractual  relation 
must  exist  between  the  owner  of  the  property  and  the  Gov- 
ernment, either  expressed  or  implied,  as  a  condition  precedent 
to  making  payments  for  property  taken  or  used  by  the 
Government. 


TRAVELING  ALLOWANCES   ON    DISCHARGE   FOR 
FRAUDULENT  ENLISTMENT. 

An  enlisted  man  who  was  dischai^ed  for  fraud  in  his  enlistment  is  not 
entitled  to  traveling  allowances. 

(Decision  hy  Acting  Comptroller  Mitchell,^  March  ^^,  1902.) 

Andrew  T.  Moonert  appealed  February  28,  1902,  from  the 
action  of  the  Auditor  for  the  War  Department,  who,  in  set- 
tlement dated  Januaiy  8,  1902,  disallowed  said  Moonert's 
claim  for  pay,  traveling  allowances,  and  other  allowances  as 
late  musician  in  C>)mpany  I,  Thirty-fifth  Regiment  United 
States  Infantry,  as  follows: 

"Having  been  discharged  as  a  minor  under  the  provisions 
of*  paragraph  1371,  Army  Regulations  of  1863,  he  was  not 
entitled  to  ti-avel  pay,  and  all  arrears  of  pay  and  allowances 
were  forfeited." 

Claimant  contends  that  said  paragraph  1371,  which  declares 
that  the  enlisted  man  discharged  as  therein  stated  "shall  for- 
feit all  pay  and  allowances  due  at  the  time  of  the  discharge," 
does  not  preclude  pa5'ment  of  traveling  allowances,  the  right 
to  which  did  not  attach  until  after  the  soldier  had  been  dis- 
charged, and  that  the  Auditor's  decision  as  to  travel  allow- 
ances is  contrary  to  law. 

Under  the  name  of  Andrew,  Moonert,  he  was  enlisted  August 
10,  1866,  at  Cincinnati,  Ohio,  to  serve  three  years,  and  dis- 
charged at  Indianola,  Tex.,  May  27,  1867,  per  Special  Order 
No.  230,  A.  G.  O.,  dated  May  6,  1867.  So  much  of  said 
order  as  relates  to  him  is  as  follows: 

"Musician  Andrew  Moonert,  Company  I,  Thirty -fifth 
United  States  Infantry,  now  supposed  to  be  serving  with  his 
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command,  will  be  discharged  the  service  of  the  United  States 
upon  the  receipt  of  this  order  at  the  place  where  he  may  be 
serving.  This  soldier  is  entitled  to  pay,  etc.,  onlj"  under 
paragraph  1371,  revised  United  States  Armv  Regulations  of 
1863." 

Paragraph  931,  Army  Regulations  of  1863  (as  amended  by 
War  Department,  General  Order  No.  170  of  June  9,  1863), 
and  paragraphs  1369  and  and  1371,  Army  Regulations  of  1863, 
are  as  follows: 

'^931.  No  person  under  the  age  of  18  years  is  to  be  enlisted 
or  reenlisted  without  the  wntten  consent  of  his  parent, 
gjuardian,  or  master.  Recruiting  oflBcers  must  be  very  par- 
ticular in  ascertaining  the  true  age  of  the  recruit." 

"1369.  The  travehng  pay  is  oue  to  a  discharged  officer  or 
soldier  unless  forfeited  by  a  sentence  of  court-martial,  or 
as  provided  in  paragraph  1371,  or  the  discharge  is  b}'  way  of 
punishment  for  an  oflFense." 

"1371.  Every  enlisted  man  discharged  as  a  minor,  or  for 
other  cause  involving  fraud  on  his  part  in  the  enlistment,  or 
discharged  by  the  civil  authoritv,  shall  forfeit  all  pay  and 
allowances  due  at  the  time  of  tihe  discharge,  and  snail  not 
receive  any  final  statements." 

The  War  Department,  under  date  of  March  11,  1902,  says: 

''It  appears  that  Andrew  Moonert  when  he  enlisted  August 
10,  1866,  gave  his  age  as  18  years,  consent  in  case  of  minor 
was  not  signed,  presumably  under  the  provisions  of  General 
Order  170,  A.  G.  O.,  June  9,  1863,  which  indicated  that  onlv 
persons  under  18  years  needed  the  consent  of  parent,  guard- 
ian, or  master.  *  *  *  In  an  application  for  discharge 
filed  by  the  father  and  mother  of  tne  soldier,  it  was  stated 
that  he  was  born  September  7,  1849,  thus  showing  his  age  on 
the  10th  day  of  Augnst,  1866,  when  he  enlisted,  to  have  been 
only  16  years  11  months.  The  soldier  himself  acknowledged 
this  when  questioned  just  previous  to  his  discharge,  April  20, 
1867.  His  discharge  was  thereupon  ordered  in  Special  Order 
No.  230,  A.  G.  O.,  May  6,  1867,  under  provisions  of  para- 
graph 1371,  Army  Regulations  of  1863." 

It  is  well  settled  that  an  enlistment  by  a  minor  obtained  by 
fraud  in  making  untruthful  statements  in  regard  to  his  quali- 
fications at  the  time  of  enlistment  to  enter  the  military  service 
is  voidable  on  the  part  of  the  Government  and  that  the  Gov- 
ernment may  when  it  discovers  the  fraud  avoid  the  contract 
of  enlistment  and  discharge  the  minor,  and  if  it  does  so  and 
discharges  the  minor  liecause  of  such  fraud,  the  minor  is  not 
entitled  to  pay,  traveling  allowances,  or  other  allowances  for 
services  under  such  enlistment. 
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Andrew  Moonert  was  discharged  for  a  cause  (minority  con- 
cealed at  enlistment)  involving  fraud  on  his  part  in  the  enlist- 
ment. The  service  from  which  he  was  so  discharged  entitles 
to  no  pay,  traveling  allowances,  or  other  allowances,  is  wholly 
illegal,  and  is  not  to  be  considered  service  for  any  purpose. 
(See  Digest  Second  Comp.  Dec,  vol.  3,  sections  308 and  981.) 

The  action  of  the  Auditor  is  affirmed. 


TRANSPORTATION  AND  BURIAL  OF  THE  REMAINS 
OF  OFFICERS  AND  SOLDIERS  OF  THE  CIVIL 
WAR. 

Seimbureement  of  the  expenses  of  the  transportation  and  burial  of  the 
remains  of  officers  and  soldiers  incurred  prior  to  April  21,  1898,  is 
prohibited  by  the  act  of  March  2,  1901. 

(Decision  hy  Acting  Comptroller  MitcheU^  March  24 j  1902.) 

Lydia  Smith,  widow  of  Boreas  Smith,  deceased,  appealed 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  dated  February  21,  1902. 

Said  Boreas  Smith  was  drafted  at  Chambersburg,  Pa.,  Feb- 
ruary 27,  1866,  for  one  year;  mustered  into  service  as  a  pri- 
vate in  Company  G,  Ninety-ninth  Regiment  of  Pennsylvania 
Infantry,  and  died  April  30,  1865,  in  Third  Division  Second 
Corps  Hospital  near  Burkeville,  Va. 

The  claim  of  said  Lydia  Smith  for  reimbursement  of  ex- 
penses alleged  to  have  been  incurred  by  her  in  taking  home 
the  body  of  said  deceased  soldier  was  disallowed  by  the  Auditor, 
as  follows: 

''There  is  no  law  authorizing  reimbursement  for  expenses 
incurred  in  taking  home  the  l)odies  of  soldiers  who  died  in 
service  during  the  civil  war." 

The  act  of  June  15,  1864  (13  Siat.,  127),  which  made  appro- 
priations for  the  support  of  the  Army  for  the  fiscal  year  ended 
June  30,  1865,  appropriated  money  for  the  payment  of — 

*' expenses  of  the  interment  of  officers  killed  in  action,  or  who 
die  when  on  duty  in  the  field,  or  at  posts  on  the  frontiers,  or  at 
other  posts  and  places  when  orderea  by  the  Secretary  of  War, 
and  or  noncommissioned  officers  and  soldiers." 

In  an  affidavit  executed  June  9,  1866,  and  filed  with  the 
papers  in  this  case  in  October,  1868,  Peter  Fry  and  Jeremiah 
F.  Maybaugh,  of  Huntington  Township,  Adams  County,  Pa., 
24941— Vol.  8 42 
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declared  that  said  Boreas  Smith  died  in  hospital  near  Burkes- 
ville  or  Burkes  Station,  Va.,  on  April  30,  1865,  "and  was 
buried  near  the  said  hospital,  and  the  said  Peter  Fry  marked 
his  grave." 

Claimant  does  not  state  when  the  expenses  of  the  transpor- 
tation of  the  remains  of  soldier  were  incurred.  The  act  of 
March  2,  1901  (31  Stat.,  905),  prohibits  the  reimbursement  of 
such  expenses.     Said  act  provider  for  the  payment  of — 

*' expenses  of  the  interment  of  oflScers  killed  in  action  or  who 
die  when  on  duty  in  the  field,  or  at  military  posts  or  on  the 
frontiers,  or  when  traveling  under  orders,  and  of  noncommis- 
sioned officers  and  soldiers?' 

Said  act  further  provides — 

*'And  in  all  cases  where  such  expenses  would  have  been 
lawful  claims  against  the  Government,  reimbursement  ma^ 
be  made  of  expenses  heretofore  or  hereafter  incurred  by  indi- 
viduals of  burial  and  tmnsportation  of  remains  of  officers, 
including  acting  assistant  surgeons,  not  to  exceed  the  amount 
now  allowed  in  the  cases  of  officers,  and  for  the  reimbursement 
in  the  cases  of  enlisted  men  not  exceeding  the  amount  now 
allowed  in  their  cases  may  be  paid  out  of  the  proper  funds 
appropriated  b}^  this  act,  and  tne  disbursing  officers  shall  be 
credited  with  such  reimbursement  heretofore  made;  but  here- 
after no  reimbui-sement  shall  be  made  of  such  expenses  in- 
curred prior  to  the  21st  day  of  April,  eighteen  hundi-ed  and 
ninety-eight." 

The  action  of  the  Auditor  is  affirmed. 


RATES  OF  TRANSPORTATION  ON  SHIPMENTS  AT 
OWNER'S  RISK. 

Where  a  tariff  of  a  railroad  company  provides  for  a  first-lass  rate  for 
transportation  of  household  effects  where  the  liability  of  the  company 
for  loss  or  damage  is  limited,  and  for  one  and  one-half  times  first-clasis 
rates  where  such  liability  is  not  limited,  the  company  is  entitled  to 
first-class  rates  only  for  such  articles  where  shipped  at  owner's  risk  in 
case  the  tariff  provides  for  lower  rates  on  such  shipments. 

{Deckion  hy  Acting  Comptroller  Mitchell^  March  24,^  1902,) 

The  Chicago  and  Northwestern  Railway  Company  appealed 
from  the  action  of  the  Auditor  for  the  War  Department  in 
settlement  dated  February  21,  1902. 
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The  Auditor  allowed  $2.20  for  the  transportation  of  128 
pounds  of  "personal  effects"  shipped  from  Ogden,  Utah,  to 
Chicago,  111.,  per  bill  of  lading  No.  1474,  dated  December  29, 
1900. 

The  allowance  by  the  Auditor  was  based  on  the  first-class 
rate,  while  the  company  claims  that  one  and  one-half  times 
first-class  rate  should  be  applied. 

The  tariff  provides  for  first-class  rate  for — 

"Household  goods  not  for  sale  or  speculation  (including 

Ersonal  effects,  second-hand  furniture,  stoves,  etc.),  carriers' 
bility  limited  to  $6  per  100  ^unds  in  case  of  loss  or  dam- 
i^e,  and  so  declared  on  shipping  ticket  or  bill  of  lading  by 
shipper."    (See  Western  Classification  No.  30,  p.  50,  item  48.) 

Provision  is  made  for  one  and  one-half  times  first-class  rate 
for  household  goods  shipped  without  limitation  of  carriers' 
liability.     {Id.^  item  49  and  footnote.) 

The  bill  of  lading  for  this  shipment  provides  that  the  arti- 
cles shipped  shall  be  at  "Owner's  risk"  where  the  railroad 
tariff  provides  lower  rates  on  that  account,  and  at  "Com- 
pany's risk"  where  the  tariff  makes  no  such  provision. 

It  appears,  supra,  that  a  ceitain  rate  (one  and  one-half  times 
first  class)  was  provided  for  personal  effects  shipped  without 
limitation  of  carrier's  liability  or  at  "Company's  risk,"  and 
that  a  lower  rate  was  provided  (first  class)  for  such  shipments 
when  the  carrier's  liability  was  limited.  The  limitation  of  the 
carrier's  liability  for  goods  so  shipped  makes  such  a  shipment 
at  "  Owner's  risk"  for  the  value  in  excess  of  such  limitation. 

It  is  thus  clear  that  the  tariff  does  provide  a  lower  rate 
when  the  owner  assumes  the  risk  of  loss  or  damage  in  excess 
of  a  limited  liability  of  the  carrier. 

The  contract  for  this  shipment  was  contained  in  the  bill  of 
lading,  which  is  legally  the  issue  of  the  transportation  com- 
pany, and  is  therefore  to  be  construed  most  strongly  against 
them  in  case  of  doubt  as  to  its  meaning. 

The  contract  is  that  where  the  tariff  provides  lower  rates  on 
account  of  "Owner's  risk,"  the  shipment  is  to  be  so  made, 
and  the  lower  rates  are  to  govern  the  payment  for  the  service. 

The  question  is  not  whether  the  carrier  was  actually  relieved 
of  liability,  but  whether  the  tariff  provides  a  lower  rate  on 
that  account. 

The  action  of  the  Auditor  in  applying  the  first-class  rate  on 
this  shipment  appears  to  be  in  accordance  with  the  contract, 
and  his  action  is  therefore  affirmed. 
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EXTRA  PAY  OF  A  SOLDIER  DISCHARGED  PRIOR 
TO  THE  MUSTER  OUT  OF  HIS  REGIilENT. 

A  soldier  who  enlisted  under  the  act  of  March  2,  1899,  and  who  was  dis- 
charged prior  to  the  muster  out  of  his  regiment,  is  not  entitled  to  the 
extra  pay  provided  for  by  the  act  of  January  12,  1899. 

{Decision  hy  Acting  Comptroller  Mitchell^  March  2J^  190£.)y 

James  Kendall  appealed  March  12,  1902,  from  the  action 
of  the  Auditor  for  the  War  Department  in  settlement  dated 
April  29,  1901.      " 

He  claimed  pay  and  allowances  and  extra  pay  under  the  act 
of  Januarj'^  12,  1899,  as  private  of  Company  B,  Thirty-ninth 
United  States  Volunteers. 

The  Auditor  disallowed  the  claim  as  follows: 

''Paid  in  full  pay,  clothing  pay,  and  travel  pay.  The  pro 
visions  of  the  act  of  January  12,  1899,  relating  to  extra  pay 
do  not  apply  to  soldiers  enrolled  under  the  provisions  of  the 
act  of  March  2,  1899,  and  no  extra  pay  is  due." 

It  is  shown  by  the  records  as  funiished  by  the  War  Depart- 
ment that  the  claimant  was  enlisted  September  21,  1899,  at 
Louisville,  Ky.,  for  service  in  Company  B,  Thirty-ninth 
United  States  Volunteers,  and  was  discharged  September  13, 
1900,  at  Presidio,  Cal.,  prior  to  the  muster  out  of  his  regiment, 
on  account  of  a  disability  contracted  in  line  of  duty  as  a  pri- 
vate.    His  service  was  honest  and  faithful. 

He  received  pay  and  clothing  in  full  for  his  service,  includ- 
ing travel  pay  from  place  of  discharge  to  place  of  enlistment. 

The  appeal  is  taken  particularly  on  the  item  of  extra  pay, 
to  which  the  claimant  contends  that  he  is  entitled  under  the 
act  of  January  12,  1899  (30  Stat.,  784). 

That  act  provides  as  follows: 

"That  in  lieu  of  granting  leaves  of  absence  and  furloughs 
to  officers  and  enlisted  men  belonging  to  companies  and 
regiments  of  the  United  States  Volunteers  prior  to  muster 
out  of  the  service,  all  officers  and  enlisted  men  belonging  to 
volunteer  organizations  hereafter  mustered  out  of  the  service 
who  have  served  honestly  and  faithfully  beyond  the  limits  of 
the  United  States  shall  be  paid  two  months'  extra  pay  on  mus- 
ter out  and  discharge  from  the  service,  and  all  officers  and 
enlisted  men  belongmg  to  organizations  hereafter  mustered 
out  of  the  service  who  have  served  honestly  and  faithfully 
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within  the  limits  of  the  United  States  shall  be  paid  one 
month's  extra  pay  on  muster  out  and  discharge  from  the  serv- 
ice, from  any  money  in  the  Treasury  not  otherwise  appro- 
priated." 

The  act  of  March  2,  1899  (30  Stat,  979),  provides  a^  fol- 
lows: 

"That  to  meet  the  present  exigencies  of  the  militaiy  serv- 
ice the  President  is  hereby  authorized  to  *  *  *  raise  a 
force  of  not  more  than  thirty-five  thousand  volunteers,  to 
be  recruited  as  he  may  determine  from  the  country  at  large, 
or  from  the  localities  where  their  services  are  needed,  without 
restriction  as  to  the  citizenship  or  educational  qualifications, 
and  to  organize  the  same  into  not  more  than  twenty-seven 
regiments  organized  as  are  infantry  regiments  of  war  strength 
in  the  Regular  Army,  and  three  regiments  to  be  composed  of 
men  of  special  qualifications  in  horsemanship  and  marksman- 
ship, to  be  organized  as  cavalry  for  service,  mounted  or  dis- 
mounted. 

«  *  *  «  «  «  « 

''^  Provided  further^  That  such  increased  regular  and  volun- 
teer force  shall  continue  in  service  only  during  the  necessity 
therefor,  and  not  later  than  July  first,  nineteen  hundred  and 
one. 

"All  enlistments  for  the  volunteer  force  herein  authorized 
.shall  be  for  the  term  of  two  years  and  four  months,  unless 
sooner  discharged." 

In  decision  rendered  December  2, 1901,  in  the  case  of  Harry 
A.  Clark,  Thirtieth  United  States  Volunteers,  who  was  dis- 
charged individually  on  October  16, 1900,  the  Court  of  Claims 
held: 

"Without  in  this  connection  determining  the  question  as 
to  whether  the  act  is  prospective  on  the  rights  of  those  who 
become  soldiers  of  the  United  States  under  the  provisions  of 
the  act  of  March  2,  1899,  it  is  sufficient  for  the  purposes 
of  the  case  of  Clark  to  say  that  his  claim  does  not  come  within 
the  terms  of  the  first  statute. 

"It  provides,  'in  lieu  of  granting  leaves  of  absence  and 
furloughs  to  the  oflScers  and  enlisted  men  belonging  to  com- 
panies and  regiments  of  the  United  States  Volunteers  prior 
to  the  muster  out  of  the  service,  all  officers  and  enlisted  men 
belonging  to  volunteer  organizations  hereafter  mustered  out 
of  the  service  who  have  served  *  *  *  shall  be  entitled 
to  two  months'  extra  pay  on  muster  out  or  discharge  from  the 
service.'  The  claimant  Clark  was  not,  in  military  parlance, 
mustered  out  of  the  service  of  the  United  States,  but  person- 
ally discharged  from  such  service,  and  as  the  act  contemplates 
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the  muster  out  of  the  organization  to  which  the  soldier  be- 
longs, his  case  does  not  come  within  the  statute.  It  intended 
by  its  terms  to  allow  extra  pay  where  the  service  of  the 
soldier  was  to  the  termination  of  the  life  of  the  military  or- 
ganization of  which  he  was  a  member;  and  when  that  organi- 
zation had  ceased  to  be  a  part  of  the  Army,  by  being  mustered 
out,  then  the  right  attached  to  those  who  had  performed  mili- 
tary service  to  the  date  of  the  disorganization  of  the  command. 
In  order  to  give  the  officer  or  soldier  the  right  the  organiza- 
tion must  be  mustered  out  and  cease  to  be  a  part  of  the  Army; 
and  it  does  not  accrue  to  a  person  having  failed  for  any  reason 
to  discharge  the  full  time  and  obligation  to  remain  until  the 
organization,  by  the  conditions  and  necessities  of  the  Army, 
is  mustered  out  of  the  service. 

''The  case  of  Pierson,  No.  22397,  presents  a  ditferent  con- 
dition and  state  of  facts  in  the  essential  element  that  his  regi- 
ment was  mustered  out  of  the  service  of  the  United  States  as 
an  organization. 

"  The  claim  which  is  made  by  both  the  claimants  is  of  purely 
statutory  obligation,  and  in  order  to  recover  the  claim  must 
come  within  tne  intent  of  the  law  as  exemplified  by  the  lan- 
guage of  the  law." 

In  the  case  of  Edward  G.  Pierson,  who  was  mustered  out 
of  the  service  with  his  regiment,  the  court  decided  (same  date) 
that  he  was  entitled  to  receive  extra  pay  under  the  act  of 
January  12,  1899. 

The  difference  in  the  two  cases  is  that  in  the  case  of  Clark 
he  was  discharged  from  the  service  individually  prior  to  the 
muster  out  of  his  regiment,  while  in  the  case  of  Pierson  he 
was  mustered  out  or  discharged  with  his  regiment;  his  regi- 
ment was  mustered  out  as  an  organization. 

Both  of  these  decisions  are  contrary  to  the  views  held  by 
this  office  in  a  decision  rendered  July  31, 1900,  wherein  it  was 
held: 

''that  when  Congress  passed  the  act  of  January  12  it  had  in 
contemplation  only  the  officers  and  enlisted  men  belonging  to 
volunteer  organizations  that  served  in  the  war  with  Spain, 
and  that  act  is  not  applicable  to  officers  and  enlisted  men  of 
the  volunteer  forces  authorized  bv  the  act  of  March  2,  1899." 
(7Comp.  Dec,  37.) 

This  decision  has  not  been  set  aside  or  overruled,  but  in  view 
of  the  decision  of  the  Court  of  Claims  in  the  Pierson  case,  and 
the  fact  that  an  appeal  in  that  case  has  been  taken  to  the 
Supreme  Court  of  the  United  States,  action  on  claims  pre- 
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senting  a  similar  state  of  facts  is  being  deferred  by  the 
accounting  oflSeers. 

The  decision  of  the  Court  of  Claims  in  the  Clark  case  being 
adverse  to  the  claimant  and  no  appeal  to  the  higher  court 
being  taken  therein,  it  is  not  deemed  necessary  to  defer  action 
in  that  class  of  cases. 

For  the  reasons  set  forth  in  the  decision  of  the  Court  of 
Claims  and  in  the  decision  of  this  oflSce,  supra.  Private  Ken- 
dall does  not  come  within  the  provisions  of  the  act  of  January 
12,  1899,  8Upra^  or  any  of  its  amendments,  and  he  is  not  en- 
titled to  extra  pay  under  existing  laws. 

Tne  action  of  the  Auditor  disallowing  the  claim  is  alBSrmed. 


t 

APPLICATION  FOR  BLANKS  ON  WHICH  TO  MAKE 
AN  INTERNAL  REVENUE  RETURN. 

A  letter  having  been  mailed  by  a  bank  on  the  25th  day  of  June  asking  a 
collector  of  internal  revenue  for  blanks  on  which  to  make  a  return,  a 
penalty  imposed  for  failure  by  the  bank  to  make  a  return  before  the 
Ist  day  of  August  was  wrongfully  imposed,  and  refundment  thereof  is 
authorized. 

{Decmoji  hy  Comptroller  Tracewell^  March  26^  1902.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute  as  follows: 

**This  office  is  in  receipt,  by  reference  from  the  Commis- 
sioner of  Internal  Revenue,  of  a  claim  by  the  Farmers'  Ex- 
change Bank,  of  Browning,  Mo.,  for  the  refund  of  IS25,  being 
a  50  per  cent  penalty  on  the  special  bankers'  tax  paid  by  them 
for  the  fiscal  year  ending  June  30,  1902. 

''The  Commissioner's  finding  of  facts  is  as  follows: 
"*The  Farmers'  Exchange  Bank,  of  Browning,  Mo.,  was 
engaged  in  the  business  of  banking  in  July,  1901,  and  as  the 
return  on  form  467  was  not  received  in  July,  the  tax,  with  50 
per  cent  penalty,  was  assessed.  On  thQ  25th  day  of  June,  1901, 
the  cashier  of  the  bank  wrote  a  letter  asking  for  blanks  upon 
which  to  make  return,  and  thereby  disclosed  his  liability  to 
special  tax.  This  letter  was  mailed,  properly  addressed,  and 
postage  paid,  in  time  to  reach  the  collector  during  the  month 
of  July,  but  was  not  received  by  the  collector.  The  tax  was 
paid  August  0,  1901,  and  the  bank  asks  the  refufeding  of  the 
penalty  paid  October  3,  1901. 
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"  'As  the  delay  in  rendering  the  return  was  due  to  failure  of 
the  United  States  mails,  the  claim  is  hereby  allowed  for  $25.' 

"Section  3173,  U.  S.  R.  S.,  provides  as  foDows: 

" '  That  it  shall  be  the  duty  or  any  person,  partnership,  firm, 
association,  or  corporation,  made  liable  to  any  duty,  special 
tax,  or  other  tax  imposed  by  law,  when  not  otherwiseprovided 
for,  in  case  of  a  special  tax,  on  or  before  the  31st  day  of  July 
in  each  year,  *  *  *  and  in  other  cases  before  the  dav  on 
which  the, taxes  accrue,  to  make  a  list  or  return  verified  by 
oath  or  affirmation,  to  the  collector  or  deputy  collector  of  the 
district  where  located,  of  the  articles  or  objects,  including  the 
amount  of  annual  income,  charged  with  a  duty  or  tax,  the  quan- 
tity of  goods,  wares,  and  merchandise  made  or  sold,  and 
charged  with  a  tax,  the  several  rates  and  aggregate  amount, 
according  to  the  forms  and  regulations  to  be  prescribed  by 
the  Commissioner  of  Internal  Kevenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  for  which  such  person,  part- 
nership, firm,  association,  or  corporation  is  liable.'     *    *     * 

''Section  3176,  U.  S.  R.  S.,  provides  as  follows: 

'"When  any  person,  corporation,  company,  or  association 
refuses  or  neglects  to  render  any  return  or  list  required  b^^ 
law,  or  renders  a  false  or  fraudulent  return  or  list,  the  col- 
lector, or  any  deputy  collector,  shall  make,  according  to  the 
best  information  which  he  can  obtain,  including  that  derived 
from  the  evidence  elicited  by  the  examination  of  the  collector, 
and  on  his  own  view  and  information,  such  list  or  return, 
according  to  the  form  prescribed,  of  the  income,  property, 
and  objects  liable  to  tax  owned  or  possessed  or  under  the  care 
or  management  of  such  person,  or  corpomtion,  company,  or 
association,  and  the  Commissioner  of  internal  Revenue  shall 
assess  all  taxes  not  paid  by  stamps,  including  the  amount,  if 
any,  due  for  special  tax,  income^  or  other  tax,  and  in  case  of 
any  return  of  a  false  or  fraudulent  list  or  valuation  intention- 
ally he  shall  add  one  hundred  per  centum  to  such  tax;  and  in 
case  of  a  refusal  or  neglect,  except  in  cases  of  sickness  or 
absence,  to  make  a  list  or  return,  or  to  verify  the  same  a« 
aforesaid,  he  shall  add  fifty  per  centum  to  sucli  tax.  In  case 
of  neglect  occasioned  by  sickness  or  absence  as  aforesaid  the 
collector  may  allow  such  further  time  for  making  and  deliver- 
ing such  list  or  return  as  he  may  deem  necessary,  not  exceed- 
ing thirty  days.'     »     »     * 

'•It  would  appear  that  the  Commissioner  of  Internal  Rev- 
enue rests  his  allowance  in  the  present  case  on  the  following 
proviso  in  section  3173,  U.  S.  R.  S. : 

"  ''ProvidM,  That  if  any  person  liable  to  pay  any  duty  or 
tax,  or  owning,  possessing,  or  havnng  the  care  or  management 
of  property!  goods,  wares,  and  merchandise,  articles  or  objects 
liable  to  pay  any  duty,  tax,  or  license,  shall  fail  to  make  and 
exhibit  a  list  or  return  required  by  law,  but  shall  consent  to 
disclose  the  particulars  of  any  and  all  property,  goods,  wares. 
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and  merchandise,  articles  and  objects  liable  to  pay  any  duty 
or  tax,  or  any  business  or  occupation  liable  to  pay  any  tax  as 
aforesaid,  then,  and  in  that  case,  it  shall  be  the  duty  of  the 
collector  or  deputy  collector  to  make  such  list  or  return,  which, 
being  distinctly  read,  consented  to,  and  signed  and  verified  by 
oath  or  affirmation  by  the  person  so  owning,  possessing,  or 
having  ihe  care  and  management  as  aforesaid,  may  be  received 
as  the  list  of  such  person.      *     *     * 

*'The  questions  of  absence  or  illness  of  the  taxpayer  and  the 
allowance  by  the  collector  of  additional  time  in  which  to  make 
the  return  do  not  enter  into  this  case. 

"In  the  statute  inM)osing  the  50  per  cent  penalty  there  is  no 
reservation  in  favor  5f  the  taxpayer,  on  account  of  '  disclosure 
of  liability.'  The  return  must  actually  be  made  within  the 
calendar  month  in  which  the  liability  to  the  tax  accrued,  or, 
if  the  taxpayer  is  absent  or  ill,  the  collector  may  allow  a  cer- 
tain additional  time;  otherwise  the  imposition  of  the  50  per 
cent  penalty  is  inevitable.  The  only  section  of  the  Revised 
Statutes  in  which  any  reference  is  made  to  the  '  disclosure  of 
liability,'  is  section  3173,  and  this  *  disclosure'  has  no  connec- 
tion with  the  remittance  of  any  penalty. 

"If  a  taxpayer,  on  the  25th  of  a  month,  may  avoid  all  lia- 
bility to  the  50  per  cent  penalty  by  notifying  the  collector  of 
his  readiness  to  make  return  and  so  impose  upon  the  Govern- 
ment the  duty  to  prepare  the  same  for  his  signature,  etc.,  he 
may  do  so  on  the  last  day  of  the  month,  when,  in  many  cases, 
it  would  be  impossible  to  have  the  completed  return  made 
within  the  statutorv  time.  In  this  manner  the  provision  as  to 
the  time  in  which  the  return  should  be  made  would  become  a 
dead  letter  at  the  caprice  of  the  taxpayer.  It  can  not  be  con- 
sidered that  the  law  intended  to  permit  any  such  laxity. 

"It  is  held  by  this  office  that,  sickness  or  absence  aside,  the 
taxpayer  can  not  avoid  the  imposition  of  the  50  per  cent  pen- 
alty, unless  he  either  himself  prepares  and  delivers  or  mails 
the  completed  return  within  the  statutory  period,  or,  what  is 
th?  same  thing,  gives  such  reasonable  notice  to  the  Govern- 
ment of  his  readmess  to  pay  the  tax,  that  the  return,  prepared 
for  him,  and  signed  and  verified  by  him,  be  actually  delivered 
or  mailed  to  the  collector  not  later  than  the  last  da}^  of  the 
calendar  month  in  which  his  liability  accrued;  and,  that,  unless 
the  completed  return  be  so  mailed,  no  failure  of  the  mail  serv- 
ice can  operate  to  relieve  him  from  the  50  per  cent  penalty. 
The  taxpayer  must  complete  his  duty  before  he  can  plead 
laches  by  the  Government  as  a  bar  to  his  liability. 

"  It  is  held  also  that  a  request  for  blanks  on  which  to  make 
a  return,  can  not,  in  any  event,  be  considered  such  'consent 
to  disclose  the  particulars  of  any  and  all  the  property,  goods, 
wares,  and  merchandise,  articles,  and  objects  liable  to  pay  any 
duty  or  tax,  or  anv  business  or  occupation  liable  to  pay  any 
tax'  as  is  contemplated  by  section  3175,  U.  S.  R.  S. 
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"1  have  decided,  therefore,  that  the  50  per  cent  penalty  in 
this  case  was  properly  assessed  and  collected,  and  nence  can 
not  be  refunded. 

''This  decision,  with  all  the  papers  in  the  case,  is  transmit- 
ted for  your  approval,  disapproval,  or  modifications,  under 
section  8  of  the  act  of  July  31,  1894." 

The  facts  in  this  case  are  clearly  distinguishable  from  those 
in  6  Comp.  Dec,  760.  In  that  case  the  cashier  on  September  8 
wrote  a  note  to  the  collector  in  which  he  requested  him  to 
inform  him,  the  cashier,  of  the  amount  of  tax  which  his  bank 
was  requii'ed  to  pay,  and  when  and  where  payable.  In  this 
case  on  the  25th  day  of  June,  which  presumably  left  ample 
time  for  it  to  make  a  return  of  its  taxables  on  Form  467  within 
the  month,  the  cashier  wrote  the  collector  asking  him  for 
blanks  upon  which  to  make  its  returns. 

The  Commissioner  finds  that  this  letter  was  mailed,  postage 
paid,  and  properly  addressed.     These  findings  are  conclusive. 

The  penalty  or  forfeiture  is  not  favored  in  law.  They  will 
never  be  enforced  unless  from  the  necessity^  of  the  case. 

This  was  the  proper  and  legal  way  ito  proceed  to  get  the 
forms  upon  which  to  make  a  tax  return.  It  is  provided  in 
section  3173,  Revised  Statutes,  regarding  the  matter,  that 
these  returns  shall  be  made  ''  according  to  the  forms  and  reg- 
ulations to  be  prescribed  by  the  Commii^sioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury." 

It  appears  that  forms  have  been  made  and  prescribed,  and 
numbered  467.  This  bank  had  to  use  this  form.  It  took  the 
proper  method  of  getting  it  and  failed  through  no  fault  of  its 
own.  Under  such  circumstances  the  penalty  was  wrongfully 
imposed  and  should  be  refunded. 

The  decision  of  the  Auditor  is  disapproved. 


EXTRA-DUTY   PAY  AS    CLERK   AT   REGIMENTAL 
HEADQUARTERS  DURING  THE  CIVIL  WAR. 

A  soldier  who  performed  duty  as  a  clerk  at  regimental  headquarters  dar- 
ing the  civil  war  is  not  entitled  to  extra-duty  pay  therefor. 

{Decision  hy  Assistant  Comptroller  Mitchell^  March  ^,  1902.^ 

Augustus  Annand  appealed  February  28,  1902,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
dated  February  20,  1902. 
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Augustus  Annand  held  the  grade  of  sergeant  in  Company 
E  of  the  Twenty-eighth  Regiment  of  Massachusetts  Infantry, 
from  September  9,  1861,  to  September  24, 1862,  when  he  was 
promoted  to  second  lieutenant.  The  records  show  that  by 
order  of  the  commander  of  said  regiment  he  was  detailed  for 
duty  as  clerk  to  the  adjutant  at  regimental  headquarters  and 
served  as  such  clerk  from  September  9,  1861,  to  September 
23,  1862,  inclusive.  In  September,  1865,  he  filed  a  claim  for 
extra-duty  pay  as  clerk  for  said  period  at  the  rate  of  40  cents 
per  day.  In  a  letter  dated  October  16,  1866,  relating  to  the 
claim  in  this  case,  the  Quartermaster-General  of  the  Army 
said: 

"Soldiers  employed  as  clerks  at  regimental  headquarters 
were  at  that  time  not  allowed  extra  compensation  for  such 
services." 

Claimant  was  so  advised  by  the  Third  Auditor  in  December, 
1866,  and  on  September  12,  1867,  but  no  settlement  of  the 
claim  was  made  until  February  20,  1902,  when  it  was  disal- 
lowed, by  the  Auditor  for  the  War  Department,  as  follows: 

"There  is  no  law  authorizing  the  payment  of  extra-dutjr 
pay  to  an  enlisted  man  detailed  or  employed  as  clerk  to  a  regi- 
mental adjutant." 

The  act  of  March  2,  181 5  (3  Stat.,  488),  entitled  "An  act  to 
regulate  the  pay  of  the  Army  wlien  employed  on  fatigue 
duty,"  provided: 

"That,  whenever  it  shall  be  found  expedient  to  employ  the 
Army  at  work  on  fortifications,  in  surveys,  in  cutting  roads, 
and  other  constant  labor,  of  not  less  than  ten  days,  tne  non- 
commissioned oflScers,  musicians,  and  privates,  so  employed, 
shall  be  allowed  fifteen  cents  *  *  *  each,  per  day,  while 
60  employed." 

On  April  3,  1835,  in  the  case  of  Fleury,  a  sergeant  of  the 
Army,  employed  as  an  assistant  clerk  in  one  of  the  bureaus 
of  the  War  Department,  Attorney-General  Butler  (2  Op.  Att. 
Gen.,  707),  said: 

"My  first  impression,  on  reading  the  title  and  provisions 
of  the  act  of  1819,  was,  that  it  only  applied  to  cases  of  severe 
active  labor,  like  that  performed  in  the  erection  of  fortifica- 
tions, and  the  making  of  surveys,  roads,  etc.,  and  did  not 
include  services  performed  as  clerk,  either  in  a  bureau  of  the 
War  Department  or  at  a  military  post.  On  further  reflection, 
however,  I  am  satisfied  that  such  a  construction  of  the  law 
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would  be  too  narrow.  It  includes  not  only  the  particular 
kinds  of  duty  above  mentioned,  but  all  'other  "constant  labor;' 
and,  in  legal  contemplation,  the  service  of  a  clerk  in  a  bureau 
is  '  labor, '^  and,  if  it  be  continuously  and  regxdarly  performed, 
'constant  labor.'" 

Section  2  of  the  act  of  August  23,  1842  (5  Stat,  510),  is 
worded  as  follows: 

"That  no  officer  in  any  branch  of  the  public  service,  or  anj'^ 
other  person  whose  salary,  pay,  or  emoluments,  is  or  are  fixed 
by  law  or  regulations,  shall  receive  any  additional  pa}^,  extra 
allowance,  or  compensation,  in  any  form  whatever,  for  the 
disbursement  of  public  money,  or  for  any  other  service  or 
duty  whatsoever,  unless  the  same  shall  be  authorized  by  law, 
and  the  appropriation  therefor  explicitly  set  forth  that  it  is 
for  such  adaitional  pay,  extra  allowance,  or  compensation.'' 

Section  6  of  the  act  of  August  4,  1854  (10  Stat.,  576),  pro- 
vided: 

"That  the  allowance  of  soldiers  employed  at  work  on  forti- 
fications, in  surveys,  in  cutting  roads,  or  other  constant  labor, 
of  not  less  than  ten  days,  authorized  by  the  act  approved 
March  second,  eighteen  hundred  and  nineteen  *  *^  *  be 
increased  to  twenty -five  cents  per  daj'^  for  men  employed 
as  lalK)rers  and  teamsters,  and  forty  cents  per  day,  when  em- 
ployed as  mechanics,  at  all  stations  east  of  the  Rocky  Moun- 
tains, and  to  thirty -five  cents  and  fifty  cents  per  day,  respec- 
tively, when  the  men  are  jmployed  at  stations  west  of  those 
mountains." 

Section  3  of  the  act  of  August  16,  1856  (11  Stat.,  51),  en- 
titled "An  act  providing  for  a  necessary  increase  and  better 
organization  of  the  Medical  and  Hospital  Department  of  the 
Army,"  provided: 

"  That  soldiers  acting  as  cooks  and  nurses  in  hospitals  be, 
and  are  hereby,  allowed  the  extra  pay  authorized  to  soldiers 
on  fatigue  duty,  by  *  *  *  act  *  *  *  approved  August 
fourth,  eighteen  hundred  and  fifty-four." 

The  acts  of  March  2,  1861  (12  Stat.,  201),  July  17, 1861  (12 
Stat.,  262),  and  July  5,  1862  (12  Stat,  506),  which  made  ap- 
propriations for  the  support  of  the  Arm}"  for  the  period  from 
July  1,  1861,  to  June  30,  1863,  provided: 

"  For  the  incidental  expenses  of  the  Quartermaster's  Depart- 
ment, consisting  of  *  *  *  ;  extra  pay  to  soldiers  employed 
under  the  direction  of  the  Quartermaster's  Department  in  the 
erection  of  barracks,  quarters,  storehouses,  and  hospitals;  in 
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the  construction  of  roads,  and  other  constant  labor,  for  periods 
of  not  less  than  ten  days,  under  the  acts  of  March  second, 
eighteen  hundred  and  nineteen,  and  August  fourth,  eighteen 
hundred  and  fifty-four,  including  those  employed  as  clerks  at 
division  and  department  headquarters." 

Section  35  of  the  act  of  March  3,  1863  (12  Stat.,  736),  pro- 
vided: 

"  That  hereafter  details  to  special  service  shall  only  be  made 
with  the  consent  of  the  commanding  olBScer  of  forces  in  the 
field;  and  enlisted  men,  now  or  hereafter  detailed  to  special 
service,  shall  not  receive  any  extra  pay  for  such  services 
beyond  that  allowed  to  other  enlisted  men." 

The  statutes  above  quoted  do  not  authorize  the  payment  of 
extra  compensation  to  a  soldier  who  performed  duty  as  clerk 
to  an  adjutant  or  as  acting  sergeant-major.  There  is  no  law 
authorizing  the  payment  of  extra-duty  pay  to  soldiers  em- 
ployed as  clerks,  except  at  dwision  or  department  headquar- 
ters, in  the  period  from  September  9,  1861,  to  September  23, 
1862,  in  question.  See  decision  of  Secretary  of  War,  dated 
May  10, 1852,  War  Department  General  Order  No.  22  of  May 
27,  1852,  and  Digest  Second  Comp.  Dec,  vol.  1,  sections  1344 
and  1353,  and  vol.  2,  section  860. 

The  evidence  that  duplicate  rolls  (Form  No.  3 — see  page  176, 
Army  Kegulations  of  1861)  were  made  and  certified  by  the 
regimental  quartermaster,  and  countersigned  by  the  com- 
manding officer  of  the  regiment,  showing  that  said  Augustus 
Annand  was  employed  on  extra  duty  as  clerk  at  regimental 
headquarters  from  September  9, 1861,  to  September  23, 1862, 
does  not  establish  a  just  claim  against  the  United  States  in 
the  absence  of  a  specific  provision  of  law  for  payment  of  extra 
compensation  for  such  duty.  Claimant  was  entitled  to  receive 
for  said  service  no  more  than  the  amount  he  has  received, 
namely,  the  pay  and  allowance  of  a  sergeant. 

The  action  of  the  Auditor  is  affirmed. 
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REFUNDMENT  OF  A  PENALTY  PAID  BEFORE 
REMISSION. 

The  Secretary  of  the  Treasury  having  remitted  a  penalty  imposed  by  the 
internal-revenue  laws,  but  the  penalty  having  been  paid  before  the 
remission  thereof  became  operative,  the  Commissioner  of  Internal 
Revenue  is  not  authorized  to  refund  the  amount  thereof. 

{Decision  hy  Cmn^troller  Traceicell^  March  27^1902.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification,  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

'*A8  provided  by  section  8  of  the  act  of  July  31,  1894  (28 
Stat. ,  207),  I  have  the  honor  to  transmit  herewith  the  claim  of 
the  First  National  Bank  of  South  Boston,  Va.,  for  the  refund 
of  $26.26  penalties,  which  is  allowed  by  the  Commissioner  of 
Internal  Revenue,  as  per  his  finding  of  facts,  as  follows: 

"  'In  re  the  claim  of  the  First  National  Bank  of  South 
Boston,  Va.,  for  the  refunding  of  $26.25,  penalty  paid  for 
failure  to  make  return  as  bankers  for  the  vear  ending  June 
30,  1902. 


" '  The  First  National  Bank  of  South  Boston  commenced 
the  business  of  banking  July  8,  1901,  and  failed  to  make  a 
return  during  that  month,  and  the  special  tax,  with  50  per 
cent  penalty  for  failure  to  make  return,  was  assessed.  A 
claim  for  the  abatement  of  the  penalty  was  made  and  rejected; 
thereupon,  an  appeal  was  made  to  the  Secretary  of  the  Treas- 
ury for  remission  of  the  penalty  under  section  5293,  Revised 
Statutes,  in  accordance  with  the  opinion  of  the  Attoruev- 
General  of  February  16,  1901. 

'' '  January  29,  1902,  the  Acting  Secretary  of  the  Treasury 
remitted  the  penalty,  and  on  the  same  day  the  penalty  was 
paid  by  the  bank.  The  bank  asks  the  refunding  of  the  50  per 
cent  penalty  paid  January  29,  1902,  with  5  per  cent  penalty 
for  failure  to  pay  on  demand. 

"  '  The  claim  is  hereby  allowed  for  $26.25.' 

"By  reason  of  failure  to  make  return  of  liabilitj'  to  a 
special  tax  within  the  calendar  month  in  which  their  liability 
commenced,  as  required  by  section  3237,  Revised  Statutes,  the 
bank  was  assessed  a  special  tax  of  $50,  with  50  per  cent  added 
as  provided  by  section  3176,  Revised  Statutes,  and  for  delay 
in  the  payment  of  the  50  per  cent  penalty,  $25,  5  per  cent  was 
added  thereto,  $1.25,  as  provided  by  section  3185,  Revised 
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Statutes.  Total  penalties  paid,  $26.25,  for  which  refund  is 
claimed. 

'^By  section  3220,  United  States  Revised  Statutes,  authority 
is  vested  in  the  Commissioner  of  Internal  Revenue,  subject  to 
regulations  prescribed  by  the  Secretary  of  the  Treasury,  on 
appneal  to  him  made  to  remit  *  *  *  all  taxes  erroneouslv 
or  illegally  assessed.  ♦  ♦  ♦  a  claim  made  by  said  bank 
for  the  abatement  of  the  penalty  of  $26  was  rejected  by  the 
Commissioner  of  Internal  Revenue,  as  the  penalty  had  been 
assessed  according  to  law  and  regulations. 

''Section  5293,  Revised  Statutes,  authorizes  the  Secretarj^ 
of  the  Treasury,  in  certain  cases,  to  remit  fines  and  penalties; 
but  there  is  doubt  whether  his  authority  under  said  section 
includes  fines  and  penalties  arising  under  the  operations  of  the 
internal-revenue  laws,  inasmuch  as  such  authoritv  is  conferred 
upon  the  Commissioner  of  Internal  Revenue,  suoject  to  limi- 
tations, by  section  3220,  Revised  Statutes. 

'*The  application  of  said  bank  made  to  the  Secretary  of  the 
Treasury  for  the  remission  of  the  penalty  of  $25,  under  the 
provisions  of  section  5293,  was  allowed  by  the  Acting  Secre- 
tary of  the  Treasury,  January  29,  1902,  in  terms  as  follows: 

'"From  the  evidence  it  appears  that  the  penalty  was 
incurred  without  willful  negligence,  and  it  is  remitted.' 

"Prior  to  the  date  of  said  order  for  remission,  viz,  on  Jan- 
uary 28,  1902,  the  bank  paid  the  penalty  of  $25,  with  5  per 
cent  added,  to  the  collector  of  internal  revenue  for  the  Sixth 
District  of  Virginia. 

"I  have  decided  when  penalties  arising  under  the  internal- 
revenue  laws  are  lawfully  assessed  and  legally  collected,  and 
a  claim  for  their  refund  is  made  on  the  ground  that  the  penal- 
ties had  been  remitted  bj'^  the  Secretarv  of  the  Treasury  under 
section  5293,  Revised  Statutes,  that  there  is  no  authorit}'^  of 
law  for  the  refund." 

In  the  face  of  the  opinion  of  the  Attorney-General  of  Fj^b- 
ruary  16,  1901,  following  the  opinions  of  Attorneys-General 
Williams  (14  Op.  Att.  Gen.,  454)  and  Brewster  (17  Op.  Att. 
Gen.,  433),  all  holding  that  the  Secretary  of  the  Treasury  in 
his  discretion  is  authorized  by  section  5293  to  remit  fines  and 
penalties  in  matters  growing  out  of  the  enforcement  of  the 
internal-revenue  laws,  such  power  to  remit  should  no  longer 
in  my  judgment  be  put  in  question  by  the  accounting  oflScers. 
These  opinions  are  not  only  a  matter  of  precedent,  but  are 
clearly  right. 

The  mere  fact  that  limited  authority  is  given  the  Commis- 
sioner of  Internal  Revenue  to  remit  fines  and  penalties,  under 
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section  3120,  Revised  Statutes,  does  not  militate  against  the 
general  and  unrestricted  discretion  to  remit  given  to  the  Secre- 
tary by  section  5293,  Revised  Statutes.  The  power  to  remit 
is  operative  upon  the  fine  or  penalty  itself.  The  power  to 
refund  is  operative,  not  upon  the  penalty  itself,  but  upon 
moneys  appropriated  with  which  to  effectuate  such  refund. 

The  trouble  in  this  case  is  that  the  Secretary  of  the  Treas- 
ury did  not  use  his  discretionary  power  to  remit  until  after 
payment  was  made/  There  was  nothing  for  the  remission  to 
act  upon  when  it  was  made.  To  remit  means  release.  If  the 
statutory  power  of  the  Commissioner  to  refund  were  as  broad 
as  the  power  of  the  Secretary  to  remit,  there  could  be  no 
question  as  to  the  legality  of  this  proposed  refundment;  but 
he  can  only  refund  where  the  taxes  are  illegally  collected  or 
penalties  collected  without  authority  of  law.  The  penalty 
sought  to  be  refunded  was  not  collected  without  authority  of 
law,  and  hence  the  Comniissioner  is  not  authorized  to  make 
the  proposed  refundment,  and  the  action  of  the  Auditor  is 
accordingly  approved. 


DEDUCTION  FROM  DAMAGES  FOR  DELAY  IN  COM- 
PLETING  WORK  UNDER  A  CONTRACT. 

A  contractor  who  failed  to  complete  the  repairs  of  a  vessel  within  the 
time  specified  in  the  contract  therefor,  and  became  liable  for  the  dam- 
ages caused  by  his  delay,  is  not  entitled  to  adedaction  therefrom  of  an 
amount  saved  by  the  Government  in  the  cost  of  transportation  by  the 
use  of  another  vessel  instead  of  the  one  which  he  failed  to  have 
•  repaired  in  time. 

{Comptroller  Trdcewell  to  the  Secretary  of  War^  March  27 y 

1902.) 

I  have,  by  your  authority,  a  letter  dated  September  26, 1901, 
from  the  assistant  quartermaster-general,  United  States  Army, 
as  follows: 

''I  have  the  honor  to  submit  herewith,  by  authority  of  the 
Secretary  of  War,  communications  from  tfie  John  N.  Robins 
Company,  of  New  York,  dated,  respectively,  August  28  and 
30, 1901,  requesting  to  be  paid  the  sum  of  $29,500,  the  balance 
alleged  to  be  due  them  on  their  contract  for  materials  and 
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labor  furnished  in  making  repairs  and  fitting  up  the  army 
transport  Ingalh^  forwarded  to  this  office  by  Capt.  C.  A. 
Devol,  quartermaster,  United  States  Army,  for  instructions 
as  to  payment. 

"The  history  of  this  case  is  as  follows: 

"  Under  date  of  April  4,  1901,  a  contract  was  entered  into 
between  Maj.  C.  A.  Devol,  quartermaster,  United  States  Vol- 
unteers, and  the  John  N.  Robins  Company  for  the  refitting  of 
the  army  transport  Ingalh^  for  the  sum  of  179,600,  the  work 
to  be  completect  in  sixtj^-two  working  days  from  April  4, 1901, 
and  be  finished  by  midnight  June  15, 1901,  and  the  ship  turned 
over  to  the  Government  coinplete  in  every  respect,  after 
trial  trip,  on  June  17,  1901.  The  contract  also  contained  the 
following  provision: 

"'It  IS  nereby  stipulated  that  the  partv  of  the  first  part 
may  withhold  the  sum  of  two  hundred  and  fifty  dollars  ($250. 00) 
per  day  as  liquidated  damages  from  any  money  due  the  party 
of  the  second  part  from  the  United  States  for  each  and  every 
day  after  the  time  fixed  for  completion  of  the  contract  that 
said  party  of  the  second  part  fails  to  complete  the  work  upon 
said  ship  and  deliver  her  to  the  Government  in  the  harbor  of 
New  York,  and  should  the  amount  due  the  party  of  the  sec- 
ond part  be  insufficient  to  cover  the  loss  at  above  rate  of  two 
hundred  and  fifty  dollars  ($250.00)  per  day,  then  the  said  party 
of  the  second  part  shall  pay  the  excess  of  said  damage  over 
the  amount  due.' 

*'A  copy  of  the  contract  is  herewith  inclosed. 

"On  June  14, 1901,  the  work  of  refitting  being  nearl}"  com- 
pleted, the  ship  was  being  put  in  dry  dock  by  the  contractors 
lor  the  purpose  of  painting  her  bottom,  when  the  ship  cap- 
sized, and  the  work  of  righting  her  and  putting  her  in  condi- 
tion provided  in  the  contract  was  not  completed  until  August 
5,  1901,  on  which  date  the  ship  was  delivered  to  the  Govern- 
ment, being  forty-eight  days  after  the  date  provided  in  the 
contract  for  completion  of  the  work. 

'*0n  August  5, 1901,  payment  was  made  to  the  contractors 
of  the  sum  of  $50,000  on  the  contract,  leaving  a  balance  of 
$29,500,  which  the  contractors  request  be  paid  to  them,  and 
that  they  be  exempted  from  liability  for  the  penait\^of  $250 
per  day  provided  for  failure  to  deliver  the  ship  on  June  17, 
1901,  complete,  as  provided  in  the  contract. 

"Attention  is  invited  to  the  statements  contained  in  the 
letter  of  the  contractors  of  August  30,  1901,  setting  forth  the 
reasons  upon  which  they  base  their  request,  and  the  views  of 
Capt.  C.  A.  Devol  in  his  letter  herewith  of  August  30,  and 
indorsement  thereon  of  September  11,  1901. 

''The  capsizing  of  the  Ingalls  on  June  14,  1901,  which 
caused  the  aelay  m  delivery  of  the  ship  to  the  Government, 
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was  an  unforeseen  accident,  and  the  contractors  afterwards 
made  every  reparation  in  their  power,  as  expeditiously  as  pos- 
sible and  at  great  expense  to  themselves.  Their  exemption 
from  liability  of  the  penalty  of  $260  per  da^  for  the  forty- 
eight  days'  delay  in  delivery  of  the  ship,  if  it  can  legally  be 
done,  seems  just. 

"Decision  is  respectfully  requested  as  to  whether  or  not 
payment  can  be  made  to  the  contractors  of  the  sum  of  $29,500 
claimed  to  be  due  them  on  the  contract." 

The  material  part  of  the  contract  is  that  quoted  in  the  letter 
transmitted. 

The  plans  and  specifications  were  also  specifically  made  a 
part  of  the  conti*act,  the  material  parts  of  which  are  as  follows: 

"conditions  to  govern   BIDDERS. 

"18.  *  *  *  The  contractors  will  pay  all  expense  of 
wharfage,  etc. ,  during  the  time  of  reconstruction  and  repair. 

"  19.  The  contractor  will  be  held  responsible  for  all  dam- 
age to  the  ship,  whether  from  fire  or  otner  cause,  during  the 
prosecution  of  the  work  and  until  it  is  accepted.     *    *    * 
♦  *  *  ♦  *  »  ♦ 

."21.  This  advertisement,  with  its  conditions  governing 
bidders  and  contractors,  and  any  plans  or  specifications  that 
may  be  attached  thereto  are  herebv  made  a  part  of  the  con- 
tract." 

"specifications. 

"14.  ♦  *  *  Insurance  to  the  extent  of  two  hundred 
thousand  dollars  will  be  required  to  be  furnished  bv  contractor 
on  the  vessel,  while  at  sea,  and  one  hundred  and  fifty  thousand 
dollars  while  repairing  at  dock." 

From  the  facts  stated  two  questions  arise  under  the  condi- 
tions of  the  contract  above  quoted: 

First.  Should  the  contractor  be  held  responsible  for  the 
delay? 

Second.  If  so,  what  rule  should  be  applied  in  determining 
the  damages  to  be  deducted  ? 

As  to  the  first  question,  it  is  clear  that  the  Grovernment  was 
in  no  way  responsible  for  the  delay.  The  contractor  was  re- 
sponsible for  all  damages,  whether  from  fire  or  other  causes, 
and  unless  it  can  be  said  that  the  capsizing  of  the  transport 
was  a  fortuitous  event,  or  one  not  contemplated  by  the  parties 
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when  fixing  the  time  for  delivery  of  the  work  contracted  for, 
the  claimants  are  responsible  for  the  damages  resulting  from 
the  delay  caused  thereby. 

The  capsizing  of  the  transport  was  not  caused  by  any  un- 
usual or  extraordinary  force  and  violence  of  the  elements  or 
act  of  God,  and  can  not  therefore  be  classed  as  a  fortuitous 
event,  but  was  the  result  of  some  defect,  latent  or  otherwise, 
in  docking  her  for  which  the  claimants  are  responsible/ 

"It  iB  a  well-settled  rule  of  law  that  if  a  partv  by  his  con- 
tract charge  himself  with  an  obligation  possible  to  be  per- 
formed, he  must  make  it  good,  unless  its  performance  is 
rendered  impossible  by  the  act  of  God,  the  law,  or  the  other 

Eaity .     Unforeseen  diflSculties,  however  great,  will  not  excuse 
im.*^'    {Dermott  v.  Jones,  2  Wall.,  1,  7.) 

This  was  a  suit  to  recover  the  contract  price  of  a  house 
built  on  the  soil  of  another  in  which  there  were  latent  defects, 
in  consequence  of  which  the  walls  sank  and  cracked,  and  the 
house  became  uninhabitable  and  dangerous  and  had  to  be 
taken  down  and  rebuilt  on  artificial  foundations.  The  cove- 
nant was  that  the  house  should  be  finished  and  ready  for  use 
and  occupation  and  be  delivered  over,  so  finished  and  ready, 
to  the  owner  of  the  soil  at  a  day  named. 

In  discussing  the  effect  of  this  covenant  the  court,  on  page 
7,  said: 

"That  covenant  it  was  his  duty  to  fulfill,  and  he  was  bound 
to  do  whatever  was  necessary  to  its  performance.  Against 
the  hardship  of  the  case  he  might  have  guarded  by  a  provision 
in  the  contract.  Not  having  done  so,  it  is  not  in  the  power 
of  this  couit  to  relieve  him." 

After  stating  the  principle  above  quoted,  the  court  further 
said,  on  page  8,  that — 

"The  application  of  this  principle  to  the  class  of  cases  to 
which  the  one  under  consideration  belongs  is  equally  well  set- 
tled. If  a  tenant  agrees  to  repair  and  the  tenement  is  burned 
down,  he  is  bound  to  rebuild.  A  company  agreed  to  build  a 
bridge  in  a  substantial  manner,  and  to  keep  it  in  repair  for  a 
certain  time.  A  flood  carried  it  away.  It  was  helci  that  the 
company  was  bound  to  rebuild.     *    »    » 

''The  principle  which  controlled  the  decision  of  the  cases 
referred  to  rests  upon  a  solid  foundation  of  reason  and  justice. 
It  regards  the  sanctit}"  of  contracts.  It  requires  parties  to  do 
what  they  have  agreed  to  do.     If  unexpected  impediments  lie 
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in  the  way  and  loss  must  ensue,  it  leaves  the  loss  where  the 
contract  places  it.  If  the  parties  have  made  no  provision  for 
a  dispensation,  the  rule  of  law  gives  none.  It  does  not  allow 
a  contract  fairly  made  to  be  annulled,  and  it  does  not  permit 
to  be  interpolated  what  the  parties  themselves  have  not 
stipulated." 

In  the  case  of  Texas  <&  St.  L.  Ry.  Co.  v.  Rmt  (19  Fed. 
Rep.',  239)  liquidated  damages  were  allowed  for  delay  in  com- 
pleting a  contract,  and  it  was  held  that — 

"The  fact  that  the  contractors  were  retarded  in  the  work 
by  high  water,  sickness  of  hands,  and  sunken  logs  encountered 
in  sinking  piers,  does  not  excuse  them  from  performance  of 
their  contract.  They  assumed  these  risks  when  they  executed 
the  contract  without  a  provision  exempting  them  from  the 
consequences  of  such  casualties." 

The  damages  resulting  from  the  delay  occasioned  by  the 
capsizing  of  the  transport  might  have  been  guarded  against  in 
the  contract.  It  likewise  arose  from  the  act  or  default  of  the 
contractors,  and  under  the  principles  of  the  decisions  above 
cited  and  the  decision  of  this  office  of  March  1,  1901,  on  the 
claim  of  Tovmsend  and  Downey  (7  Comp.  Dec,  482),  they  are 
not  exempted  from  the  damages  resulting  from  delay  in  the 
performance  of  their  contract  on  this  account. 

The  delay  is  admitted,  and  the  only  remaining  question  is 
as  to  the  rule  of  damages  applicable. 

It  is  stipulated  that  the  sum  of  f  250  per  day  mivy  be  with- 
held as  liquidated  damages.  If  this  provision  is  held  to  pro- 
vide for  liquidated  damages  it  is  the  rule  by  which  the  damages 
must  be  estimated. 

The  $250  per  day  is  designated  as  liquidated  damages  and  as 
the  rate  of  loss,  but  it  does  not  necessarily  follow  from  this 
that  it  is  a  provision  for  liquidated  damages.  (8  Comp. 
Dec,  137.) 

This  provision  can  not  be  held  to  provide  for  liquidated 
damages  for  the  reason  that  the  actual  damages  are  easily 
ascertainable  and  have  been  shown  to  be  greatly  dispropor- 
tionate to  the  sum  named  as  liquidated  damages,  so  much  so 
that  the  sum  named  as  liquidated  damages  is  unreasonable  and 
excessive  if  not  unconscionable.     (8  Comp.  Dec,  133.) 

It  appears  from  the  facts  above  stated  that  the  only  actual 
damages  sustained  under  any  rule  that  is  applicable  for  the 
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estimation  of  damages  in  a  case  of  this  kind  was  $6,753.74, 
and  if  they  have  been  legally  estimated  by  the  Secretary  of 
War,  only  $180.54.  The  sum  named  as  liquidated  damages 
would  amount  to  $12,000,  a  sum  greatly  in  excess  of  any 
actual  damages  sustained. 

I  am  of  the  opinion,  therefore,  that  this  provision  can  not  be 
held  to  provide  for  liquidated  damages. 

The  only  question  remaining  is  what  are  the  actual  damages 
to  be  deducted. 

The  transport  McCUllan  was  substituted  for  the  Ingalh  in 
the  contemplated  voyage  to  Manila  and  appears  to  have  made 
a  more  advantageous  trip  than  would  have  been  made  by  the 
IngalU^  and  as  no  special  damages  were  suffered  by  the  Gov- 
ernment on  account  of  the  loss  of  its  use  for  this  trip,  and  as 
it  is  not  shown  that  the  Ingalh  would  have  been  otherwise 
employed  if  the  repairs  had  been  completed  by  the  time  agreed 
upon,  no  damages  can  be  deducted  for  demurrage  for  loss  of 
the  use  of  the  transport  Ingalls  during  this  period.  {Tlie  Con- 
l?M^^,  166U.  S.,  110.) 

It  is,  however,  shown  that  there  were  special  damages  suf- 
fered as  follows: 

1.  Rent  of  piers  for  such  time  as  they  were  held  because  of  the 

delay $3,597.24 

2.  Wages  and  subsistence  for  such  part  of  crew  of  Ingalls  as 

were  employed  during  the  period  of  delay 2, 156. 50 

Total 5,753.74 

In  the  case  of  The  Conqicero7\  supra^  the  Supreme  Court 
held  that  items  of  this  class  were  properly  included  in  the 
damages  allowed  in  that  case  and  gave  judgment  for  them. 
{The  Conqueror,  166  U.  S.,  134.) 

Such  items  are  therefore  properly  chargeable  to  the  con- 
tractor in  estimating  the  amount  of  the  actual  damages  sus- 
tained. 

Against  these  special  damages  you,  however,  set  off  the 
following  items  as  saving  made  by  the  substitution  of  the 
JfcClellan  for  the  Ingalls: 

Saving  in  transportation  of  officers  and  freight  resulting  from 
the  voyage  of  the  McClellan $1,251.48 

Saving  of  an  amount  for  care  takers  that  would  necessarily  have 
been  expended  in  laying  up  the  McClellan  of  at  least 1, 350. 00 
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Owing  to  delay  of  the  JnpilUt,  it  was  possible  to  send  6  officers,  7 
civilian  employees,  and  26  hospital-corps  men  that  could  not 
have  gone  had  the  Ingalls  sailed  as  first  scheduled,  and  it  would 
have  been  necessary  to  transport  them  across  the  country  to 
San  Francisco  at  an  expense  of  $2,971.72,  also  credited  as  a 
saving  on  the  voyage  of  the  McClellan $2,971.72 


Total  saving 5,573.20 

By  this  process  the  special  damages  shown  are  reduced  to 
$180.54. 

Is  it  proper  to  reduce  the  special  damages  shown  in  this 
manner?  In  other  words,  are  these  items  proper  subjects  for 
consideration  in  reduction  of  damages? 

The  substitution  of  the  McClellan  for  the  IngallH  was  not 
an  act  required  by  any  stipulation  or  requirement  of  the  con- 
tract, and  the  Government  was  not  acting  as  the  agent  of  the 
contractor  in  making  the  substitution,  and  the  saving  that  may 
have  resulted  thereby  belongs  to  the  Government  and  inures 
solely  to  its  benefit. 

The  Government  does  not,  by  being  compelled  to  substitute 
the  McClellan  for  the  TngaUs^  by  reason  of  their  failure  to 
complete  the  repairs  to  the  Ingalls^  do  so  for  their  benefit,  but 
for  its  own.  It  does  not  thus  become  the  agents  of  the  con- 
tractors to  save  them  harmless  from  the  consequences  of  their 
delay  and  let  them  reap  the  profits  of  a  saving  which  the  Gov- 
ernment made  in  endeavoring  to  protect  itself  from  the  con- 
sequences of  the  breach  of  their  contract.  {Quinn  v.  United 
States,  99  U.  S.,  30,  32.) 

The  case  of  Gates  v.  School  District  (57  Ark.,  370,  378) 
was  a  suit  brought  by  Gates  against  the  school  district  of 
Fort  Smith,  Ark.,  to  recover  for  services  actualh'^  rendered 
andfor  damages  sustained  by  him  on  account  of  the  refusal 
of  the  defendant  to  permit  him  to  fully  perform  his  contract 
After  the  plaintiff  was  discharged  he  moved  to  his  farm,  and 
the  evidence  showed  that  he  saved  in  living  expenses  by  rea- 
son of  such  move  the  sum  of  $349,  and  on  the  trial  in  the 
court  below  the  damages  were  reduced  by  this  sum.  The 
Supreme  Court  held  that  it  was  error  to  deduct  this  saving  of 
the  plaintiff  from  the  amount  of  his  damages  and  gave  judg- 
ment for  this  amount  in  addition  to  the  amount  recovered  in 
the  court  below. 
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The  saving  made  by  the  United  States  on  account  of  substi- 
tuting the  McCldlan  was  neither  the  natural  nor  the  proxi- 
mate consequence  of  the  delay  in  completing  the  repairs  to 
the  Ingalls.     {Smith  v.  Bolles,  132  U.  S.,  125.) 

The  use  which  the  Government  should  make  of  any  trans- 
ports, except  the  particular  one  under  repairs,  was  not  a  con- 
tingency contemplated  by  the  contract,  and  any  saving  that 
may  have  resulted  from  the  use  of  the  McClellan  instead  of 
the  In^aUs  can  not  be  set  up  as  an  answer  to  claim  for  damages 
on  account  of  the  breach  of  the  contract  to  repair. 

I  am  therefore  of  opinion,  and  so  decide,  that  such  deduc- 
tion from  the  actual  damages  shown  are  improper  and  can  not 
be  made. 

Excluding  these  items  from  the  calculation  of  the  damage, 
the  actual  damage  shown  is  $5,753.74,  and  this  sum  should  be 
deducted,  in  stating  the  account,  from  the  balance  due,  and  if 
otherwise  correct  such  balance  may  then  be  paid. 


TRAVEL  PAY  OF  A  SOLDIER  WHO  HAD  DESERTED 
AND  REENLISTED. 

A  soldier  who  had  deserted  from  one  organization  and  enlisted  in  another, 
and  after  the  expiration  of  his  second  enlistment  reenlisted  in  a  third 
oi^nization,  and  who  after  his  reenlistment  therein  declared  his  de- 
sertion and  was  restored  to  duty  without  trial,  is  entitled  to  travel  pay 
on  discharge,  notwithstanding  that  the  second  enlistment  was  fraudu- 
lent and  that  the  fraud  therein  had  not  been  discovered. 

{Decision  hy  Assistant  Comptroller  Mitchell^  March  ^7, 1902,) 

Thomas  Williams  appealed  November  25,  1901,  from  the 
action  of  the  Auditor  for  the  War  Department  in  settlement 
dated  August  28,  1901. 

He  claimed  extra  pay  and  travel  pay  from  San  Francisco, 
Cal.,  to  Boise  City,  Idaho,  as  private  of  Company  C,  Thirty- 
sixth  United  States  Volunteer  Infantry. 

The  Auditor  disallowed  his  claim  as  follows: 

"Paid  in  full  pay,  clothing,  travel  allowances,  and  extra  pay 
as  of  Company  G,  First  Idaho  Infantry  Volunteers,  and  paid 
in  full  pay  and  clothing  as  of  Company  C,  Thirty-sixth  United 
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States  Infantry  Volunteers.  No  extra  pay  or  travel  pay  due 
in  last  service.  There  is  no  law  authorizing  the  payment  of 
extra  pay  to  soldiers  enlisted  under  the  act  of  March  2,  1899. 
He  was  enlisted  at  Manila,  and  discharged  at  same  place  Janu- 
ary 24, 1901.  The  act  of  February  8, 1901,  is  not  retroactive, 
and  therefore  as  he  was  discharged  prior  to  that  date  he  is 
not  entitled  to  tmvel  pay  under  the  provisions  of  said  act.'' 

He  enlisted  Februar}-  17,  1897,  at  Fort  Harrison,  Mont.,  as 
private.  Troop  A,  Eighth  United  States  Cavalry,  and  deserted 
May  10,  1897,  at  Fort  Keogh,  Mont. 

He  was  enrolled  May  2, 1898,  at  Pocatello,  Idaho,  as  private 
of  Company  G,  First  Idaho  Infantry,  under  the  name  of  Frank 
Ray,  and  discharged  July  11, 1899,  at  Manila,  P.  I.,  to  enable 
him  to  reenlist  in  the  United  States  Volunteers.  He  enlisted 
July  14,  1899,  at  Manila,  P.  I.,  as  private  of  Company  C, 
Thirty -sixth  United  States  Volunteer  Infantry,  under  the 
name  of  Frank  Ray,  and  was  discharged  January  24,  1901,  at 
Manila,  P.  I.,  by  reason  of  his  services  being  no  longer 
required. 

The  Record  and  Pension  Office  states: 

"Enlisted  (in  Thirty -sixth  United  States  Volunteers)  under 
name  of  Frank  Ray.  "^  Surrendered  March  22,  1900,  as  a  de- 
serter from  Eighth  United  States  Cavalry,  restored  to  duty 
under  true  name  of  Thomas  Williams  to  remain  on  duty  witi 
Thirty-sixth  United  States  Volunteer  Infantry,  per  telewaphic 
authority  from  Headquarters  Department  of  Northern Xuzon, 
dated  Manila,  P.  I.,  May  18,  1900." 

The  War  Department  states  that  he  served  honestly  and 
faithfully  in  both  the  First  Idaho  and  Thirty-sixth  United 
States  Volunteers.  He  was  paid  in  full,  small  errors  ex- 
cepted, pay  and  clothing  allowance  in  both  services,  and  extra 
pay  and  traveling  allowances  from  Manila,  P.  I.,  to  Boise, 
Idaho,  on  discharge  from  the  First  Idaho.  He  should  have 
been  paid  traveling  allowances  to  Pocatello,  Idaho,  the  place 
of  his  enrollment,  instead  of  to  Boise.  The  present  claim  is 
for  extra  pay  and  travel  pay  from  San  Fmncisco,  C-al.,  to 
Boise,  Idaho,  as  private  of  Company  C,  Thirty-sixth  United 
States  Volunteers.  There  is  no  law  authorizing  the  payment 
of  extm  pay  for  his  services  in  that  organization.  (7  Comp. 
I>ec.,  370;  Decision  Ct.  CI.,  Dec.  2,  1901,  in  case  of  Harry  A. 
Ciark.) 
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At  the  time  of  his  enlistments  in  the  First  Idaho  and  Thirty- 
sixth  United  States  Volunteers  he  was  a  deserter  from  the 
Eighth  United  States  Cavalry,  and  therefore  both  of  said 
enlistments  were  fraudulent,  being  in  violation  of  the  fiftieth 
article  of  war  and  of  section  1118,  Revised  Statutes,  which 
provide: 

"Abt.  60.  No  noncommissioned  officer  or  soldier  shall 
enlist  himself  in  any  other  regiment,  troop,  or  company, 
without  a  regular  discharge  from  the  reffiment,  troop,  or  com- 
pany in  whicn  he  last  served,  on  a  pensuty  of  being  reputed  a 
deserter,  and  suffering  accordingly.  And  in  case  an\'  officer 
shall  knowingly  receive  and  entertain  such  noncommissioned 
officer  or  soloier,  or  shall  not,  after  his  being  discovered  to  be 
a  deserter,  immediately  confine  him  and  give  notice  thereof 
to  the  corps  in  which  he  last  served,  the  said  officer  shall,  by 
a  court-martial,  be  cashiered." 

"Sec.  1118.  No  minor  under  the  age  of  sixteen  yeai's,  no 
insane  or  intoxicated  person,  no  deserter  from  the  military 
service  of  the  United  States,  and  no  person  who  has  been  con- 
victed of  a  felony  shall  be  enlisted  or  mustered  into  the  mili- 
tary service." 

Was  his  enlistment  in  the  First  Idaho  and  the  Thirty -sixth 
United  States  Volunteers  void  by  reason  of  the  fact  that  at  the 
time  of  said  enlistments  he  was  a  deserter  from  the  Eighth 
Cavalry  ? 

Section  1116,  Revised  Statutes,  provides: 

'*'  Recruits  enlisting  in  the  Arm}^  must  be  effective  and  able- 
bodied  men,  and  between  the  ages  of  sixteen  and  thirty -five 
years,  at  the  time  of  their  enlistment.  This  limitation  as  to 
age  shall  not  apply  to  soldiers  reenlisting." 

In  re  Grimley  (38  Fed.  Rep.,  84),  in  the  circuit  court  for 
the  district  of  Massachusetts,  was  a  case  arising  on  writ  of 
habeas  corpus.  The  petitioner  enlisted  in  the  Army,  being  at 
the  time  more  than  40  years  of  age,  and  after  his  enlistment 
was  arrested  on  a  charge  of  desertion.  The  court  granted  his 
application  for  a  writ  of  habeas  coi-pus,  holding  that  the  en- 
listment was  void  upon  the  ground  that  under  section  1116, 
Revised  Statutes,  the  petitioner  was  not  a  proper  subject  for 
military'  sei'vice,and  that  therefore  the  military  tribunal  never 
acquired  any  jurisdiction  over  him.  The  case  was  appealed  to 
the  Supreme  Court  of  the  United  States  (137  U.  S.,  147),  and 
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the  decree  of  the  circuit  court  was  reversed.     In  the  course 
of  the  decision  the  Supreme  Court  said: 

"  By  an  enlistment  the  citizen  becomes  a  soldier.  His  rela- 
tions to  the  State  and  the  public  are  changed.  He  acquires  a 
new  status,  with  correlative  rights  and  duties,  and  although 
he  mav  violate  his  contract  obligations,  his  status  ..s  a  soldier 
is  unchanged.  He  can  not  of  his  own  volition  throw  off  the 
garments  Tie  has  once  put  on,  nor  can  he,  the  State  not  object- 
ing, renounce  his  relations  and  destroy  his  status  on  the  plea 
that  if  he  had  disclosed  truthfully  the  facts  the  other  party, 
the  State,  would  not  have  entered  into  the  new  relations  with 
'  him  or  permitted  him  to  change  his  status.  Ut  coui-se  these 
considerations  may  not  apply  where  there  is  insanity,  idiocy, 
infancy,  or  any  other  disability  which  in  its  nature  disables  a 

girty  from  changing  his  status  or  entering  into  new  relations, 
ut  where  a  party  is  sui  juris,  without  any  disability  to  enter 
into  the  new  relations,  the  rule  generally  applies  as  stated.  A 
naturalized  citizen  would  not  he  pennittea  as  a  defense  to  a 
charge  of  treason  to  say  that  he  acquired  his  citizenship 
through  perjury,  that  he  had  not  been  a  resident  of  the  United 
States  for  five  years,  or  within  the  State  or  Territory  where 
he  was  naturalized  one  year,  or  that  he  was  not  a  man  of  good 
moral  character,  or  that  he  was  not  attached  to  the  Constitu- 
tion. No  more  can  an  enlisted  soldicjr  avoid  a  charge  of  de- 
sertion and  escape  the  consequences  of  such  act  by  proof  that 
he  was  over  age  at  the  time  of  enlistment,  or  that  he  was  not 
able-bodied,  or  that  he  had  been  convicted  of  a  felony,  or  that 
before  his  enlistment  he  had  been  a  deserter  from  the  military 
service  of  the  United  States.  These  are  matters  which  do  not 
inhere  in  the  substance  of  the  contract,  do  not  prevent  a  change 
of  status,  do  not  render  the  new  relations  assumed  absolutely 
void.  *  »  *  The  Government  has  the  right  to  the  military 
service  of  all  its  able-bodied  citizens,  and  may,  when  emer- 
gency arises,  justly  exact  that  service  from  all;  and  if,  for  its 
own  convenience  and  with  a  view  to  the  selection  of  the  best 
material,  it  has  fixed  the  age  at  35,  it  is  a  matter  which  in 
any  given  case  it  may  waive,  and  it  does  not  lie  in  the  mouth 
of  anyone  above  that  age  on  that  account  alone  to  demand 
release  from  an  obligation  voluntarily  assumed  and  discharge 
from  a  service  voluntarily  entered  into.  The  Government, 
and  the  Government  alone,  is  the  party  to  the  transaction  that 
can  raise  objections  on  that  ground." 

Section  1117,  Revised  Statutes,  provides: 

'*  No  person  under  the  age  of  twenty -one  years  shall  be 
mustered  into  the  military  service  of  the  United  States  with- 
out the  written  consent  of  his  parents  or  guardians:  Provided^ 
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That  such  minor  has  such  parents  or  guardians  entitled  to  his 
custody  and  control." 

There  are  a  number  of  authorities  from  the  State  courts 
and  from  United  States  district  courts  in  which  it  is  stated, 
generally  by  the  judges  in  the  course  of  the  decisions,  that  an 
enlistment  by  a  minor  under  the  statute,  without  the  consent 
of  his  parent  or  guardian,  is  void  and  not  merely  voidable, 
while  other  authorities  have  held  that  a  minor's  contract  is 
voidable  only  and  not  void.  This  vexed  question  was  put  at 
rest  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
In  re  Morrisey^  petitioner  (137  U.  S.,  157),  which  arose  on 
habeas  corpus.  The  petitioner  enlisted  on  August  23,  1883, 
when  17  yeai-s  of  age.  On  September  13,  1883,  he  deserted 
and  remained  concealed  until  February,  1889,  at  which  time 
he  had  become  of  age,  when  he  appeared  at  a  recruiting  ofBce 
and  demanded  his  discharge  from  the  Army  on  the  ground 
that  he  was  a  minor  when  enlisted.  The  Supreme  Court  held 
that  section  1117,  Revised  Statutes,  is  for  the  benefit  of  the 
parents  or  guardians  and  gives  no  privileges  to  the  minor, 
whose  contract  of  enlistment  is  good  so  far  as  he  is  concerned. 

In  the  cases  cited  both  Grimley  and  Morrisey  made  untrue 
statements  when  they  enlisted  in  regard  to  their  qualifications, 
and  in  each  case  the  enlistment  was  a  fraud  upon  the  Govern- 
ment, for  which,  when  the  facts  became  known,  they  might 
have  been  dismissed  from  the  service,  but  notwithstanding 
this  right  on  the  part  of  the  Government,  the  enlistment  in 
each  case  was  good  so  far  as  they  were  concerned. 

In  4  Comp.  Dec,  56,  Assistant  Comptroller  Bowel's  held 
that  where  a  person  was  convicted  by  court-martial  of  fraud- 
ulent enlistment  in  the  Navy  and  receiving  pay  and  allowances 
thereunder  and  was  sentenced  to  be  dishonorably  discharged 
from  the  service  he  was  not  entitled  to  any  arrearages  of  pay 
which  accrued  prior  to  conviction.  In  that  case  the  Assistant 
Comptroller  said: 

''It  is  a  general  principle  of  law  that  where  a  contract  has 
been  procured  by  fraud  it  may  be  avoided  by  the  innocent 
party  upon  the  discovery  of  the  fraud;  but  if  the  innocent 
party  proceeds  with  the  contract  and  accepts  service  rendered 
under  it  after  the  discovery  of  the  fraud,  he  is  bound  to  pay  for 
such  service  so  far  as  the  contract  has  been  performed.    (Story 
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on  Contracts,  sec.  495;  Parsons  on  Contracts,  vol.  2,  782; 
3  Comp.  Dec,  715.)  Wherever  one  has  a  right  to  rescind  a 
contract  and  exercises  that  right,  he  must  restore  the  other 
party  to  the  same  condition  he  would  have  been  in  if  the  con- 
tract had  not  been  made;  but  where  the  right  to  rescind  springs 
from  discovered  fraud,  the  defrauded  party  does  not  lose  his 
right  to  rescind  because  the  contract  has  been  partially  exe- 
cuted, and  the  parties  can  not  be  fully  placed  m  statu  quo. 
(Parsons  on  Contracts,  vol.  2,  780,  781;  Bigelow  on  Fraud, 
430.)" 

The  enlistments  of  Williams  in  the  First  Idaho  and  the 
Thirty-sixth  United  States  Volunteers  were  both  fraudulently 
procured  by  him,  but  by  the  decisions  cited  thej'  were  not  void, 
but  voidable  only  at  the  option  of  the  Government  when  it 
became  cognizant  of  the  fraud.  So  far  as  Williams  was  con- 
cerned each  enlistment  was  valid  and  binding,  but  so  far  as  the 
Government  was  concerned  it  had  an  election  when  it  discov- 
ered the  fraud  to  treat  Williams  as  a  deserter  or  waive  the 
objection  and  allow  his  enlistment  to  stand,  in  which  case  his 
enlisjtment  becomes  as  legal  as  that  of  any  other  soldier,  and 
thereafter  the  Government  can  not  deny  him  pay  and  allow- 
ances under  such  enlistment. 

He  was  discharged  from  the  First  Idaho  to  enable  him  to 
reenlist  in  the  United  States  Volunteers,  and  after  he  had  so 
reenlisted  he  surrendered  himself  as  a  deserter  from  the  Eighth 
United  States  Cavalry  and  was  unconditionally  restored  to  duty 
without  trial.  This  action  on  the  part  of  the  Government  rati- 
fied the  enlistment  under  which  he  was  then  serving  and  waived 
the  objection  to  its  validity  arising  out  of  his  fraud.  His 
services  in  both  the  First  Idaho  and  Thirty -sixth  United  State* 
Volunteers  were  honest  and  faithful,  and  from  both  he  has 
been  honorably  discharged.  He  completed  his  services  under 
his  enlistment  in  the  First  Idaho  and  has  been  fully  paid  there- 
for. That  contract  of  enlistment  having  been  fully  executed 
by  both  parties,  it  can  not  now  be  rescinded  b}'  either  party, 
and  should  now  be  treated  as  if  it  had  been  a  valid  enlistment 
as  to  both  parties. 

As  the  claimant  was  discharged  from  the  First  Idaho  Vol- 
unteers in  the  Philippine  Islands  and  there  reentered  the  serv- 
ice by  enlistment  in  the  Thirty -sixth  United  States  Volun- 
teers, in  accordance  with  the  decision  of  December  3,  1901, 
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in  case  of  Arthur  D.  Worthington  (8  Comp.  Dec,  366),  he  is 
entitled  to  travel  pay  under  the  act  of  February  8,  1901  (31 
Stat.,  762),  at  the  rate  of  4  cents  per  mile,  from  San  Fran- 
cisco, Cal.,  to  Pocatello,  Idaho,  the  place  in  the  United  States 
of  his  last  preceding  enlistment. 


TRAVELING  EXPENSES  OF  THE  COMMISSIONER 
OF  INTERNAL  REVENUE  WHILE  PERFORMING 
DUTIES  OF  AN  AGENT. 

The  Commissioner  of  Internal  Revenue  having  been  directed  by  the  Secre- 
tary of  the  Treasury  to  perform  duties  of  an  internal-revenue  agent, 
the  traveling  expenses  incurred  by  the  Commissioner  in  the  perform- 
ance thereof  are  payable  from  the  appropriation  for  salaries  and 
expenses  of  agents  and  subordinate  officers  of  internal  revenue. 

{Decision  hy  Comptroller  TraceweU^  March  28^  1902.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute  as  follows: 

'*'  This  office  is  in  receipt  from  the  Secretary  of  the  Treas- 
ury, miscellaneous  division,  of  a  claim  of  J.  W.  Yerkes,  Com- 
missioner of  Internal  Revenue,  for  traveling  expenses  under 
the  authorization  of  the  Secretary  of  the  Treasuiy  as  follows: 

"'You  are  hereby  directed  to  visit  the  city  of  New  York 
for  the  purpose  of  making  such  examination  and  investigation 
as  may  be  necessary  in  regard  to  internal-revenue  matters  in 
that  city.  You  will  be  reimbursed  for  expenses  incurred 
under  this  order  from  the  appropriation  for  salaries  and 
expenses  of  agents,  1902.' 

'*It  would  appear  that  the  only  reason  why  this  claim  could 
possibly  be  payable  from  such  appropriation  is  because  that 
appropriation  contains  a  provision  for  miscellaneous  expenses. 

""In  6  Comp.  Dec,  617,  vou decided  that  'the  provision  for 
miscellaneous  expenses  following  provision  for  specific  classes 
of  exp^mses  is  not  applicable  to  miscellaneous  expenses  in  the 
widest  extent  of  that  term,  but  only  to  such  miscellaneous 
expenses  as  are  for  the  same  general  purpose  as  those  which 
are  specifically  provided  for.' 

*'On  July  7,  1900,  J.  C.  Lotz,  a  clerk  in  the  office  of  the 
Commissioner  of  Internal  Revenue,  was  directed  by  the  Secre- 
tary of  the  Treasury  as  follows: 

'"You  are  hereby  directed  to  proceed  to  the  office  of  the 
collector  of  internal  revenue  for  the  First  district  of  Missouri, 
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at  St.  Louis,  Mo.,  to  carry  out  verbal  instructions  hereby 
given  you  in  connection  with  the  internal-revenue  service  at 
that  office.  You  will  be  reimbursed  for  expenses  incurred 
under  this  order  from  the  appropriation  for  salaries  and  ex- 
penses of  agents.' 

"  On  October  17, 1900,  Acting  Comptroller  Mitchell  decided 
that  Mr.  Lotz's  claim  was  not  payable  from  the  appropriation 
for  salaries  and  expenses  of  agents,  but  that  it  was  payable 
from  the  appropriation  for  contingent  expenses  Treasury  De- 
partment, investigation  of  accounts  and  traveling  expenses. 

"The  appropriation  from  which  the  Secretaiy  makas  this 
claim  paj^able  is  for  salaries  and  expenses  of  agents  and  sub- 
ordinate officers  of  internal  revenue,  including  storekeepers 
and  gangers.  As  Mr.  Yerkes  holds  no  one  of  these  offices 
and  under  his  letter  of  authorization  does  not  seem  to  have 
been  occupied  upon  this  trip  with  any  duties  in  connection 
with  these  offices,  I  have  decided  that  his  claim  is  not  payable 
from  that  appropriation,  but  that  it  is  payable  from  the  ap- 
propriation for  contingent  expenses,  Treasury  Department, 
investigation  of  accounts  and  traveling  expenses,  1902,  which 
more  specifically  provides  for  ^  other  traveling  expenses  when 
ordered  by  the  Secretary  of  the  Treasury  in  connection  with 
special  work.' 

''In  the  case  of  Edward  L.  Mills,  a  clerk  in  the  office  of 
the  Commissioner  of  Internal  Revenue,  who  is  directed  by 
the  Secretary  of  the  Treasury  'to  proceed  to  Greensboro, 
Fourth  district  of  North  Carolina,  and  report  to  Internal 
Revenue  Agent  A.  C.  Patterson,  with  headquarters  at  that 
point,  for  assignment  to  duty  of  receiving  and  examining 
papers  and  reports  sent  in  by  the  special  force  employed 
under  the  revenue  agent  on  fruit-brandy  work  in  the  State  of 
North  Carolina,'  you  decided  that  his  expenses  were  payable 
from  the  appropriation  for  agents  on  the  ground  that  he  wajs 
detailed  to  assist  a  revenue  agent.  In  the  present  case  no 
such  presumption  arises." 

The  above  decision  of  the  Auditor  no  doubt  in  some  degree 
expresses  the  spirit  of  the  decision  of  this  office  in  re  Lotz,  as 
therein  quoted. 

Looking  at  the  Lotz  decision  at  this  time,  it  appears  to  me 
that  it  was  made  at  the  sacrifice  of  good  judgment  in  the 
interest  of  some  preconceived  notion  of  technical  logic  as 
applied  to  the  construction  of  the  language  of  appropriation 
acts,  as  regards  their  use  to  the  purposes  for  which  made, 
and  the  idea  that  where  one  appropriation  is  more  applicable 
than  another  the  more  applicable  appropriation  is  exclusive 
in  its  use. 
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The  above  rules  are  general  rules  of  construction,  and  when 
confined  to  their  legitimate  functions  are  useful;  but  when 
by  refinement  of  reasoning  and  hair-splitting  logic  they  are 
made  to  serve,  as  in  this  case,  the  purpose  of  making  an  ap- 
propriation the  most  general  in  its  language  inapplicable  to 
pay  the  expenses  of  the  head  of  the  Internal  Revenue  Bureau 
when  he  is  traveling  on  business  connected  with  his  office, 
and  necessarily  in  the  capacity  of  an  agent  of  the  Secretary 
in  connection  with  the  business  of  the  Bureau  of  Internal 
Revenue,  as  shown  by  the  travel  order  of  the  Secretary,  and 
payable  out  of  a  small  appropriation  of  $500  made  for  the 
benefit  of  the  contingencies  of  the  Treasury  Department,  and 
only  payable  out  of  such  small  appropriation  when  not  prop- 
erly chargeable  to  any  other  appropriation  under  the  control 
of  the  Treasury  Department,  then,  in  my  judgment,  these 
rules  are  being  prostituted  to  a  purpose  for  which  they  were 
never  intended,  and  which  in  their  enforcement  will  work 
incalculable  mischief  to  the  service  and  result  in  bringing 
about  such  uncertainty  in  the  use  of  appropriations  as  will 
result  in  the  fact  that  no  administrative  officer  can  have  any 
assurance  in  the  use  of  an  appropriation  made  for  the  benefit 
of  the  service  of  his  office. 

It  is  entirely  beyond  my  comprehension  why  an  appropria- 
tion made  to  pay  the  expenses  of  internal-revenue  agents  and 
other  miscellaneous  expenses  of  the  Bureau  of  Internal  Rev- 
enue is  not  applicable,  and  I  might  say  exclusively  applicable, 
to  pay  the  traveling  expenses  of  the  Commissioner  of  Internal 
Revenue  when  traveling  as  the  Commissioner  was  under  the 
terms  of  this  order.  It  is  true  he  is  not  technically  an  agent, 
but  it  is  also  true  that  as  the  bead  of  this  Bureau  be  can  and 
does  perform,  when  the  necessit}^  arises,  the  same  duties  as  an 
agent.  Agents  report  to  him  the  result  of  their  investigations. 
If  perchance  he  gathers  the  information  himself,  then,  for  all 
practical  pui*poses,  he  is  an  agent.  It  is  for  the  Secretary,  in 
some  measure,  at  least,  to  determine  what  duties  his  bureau 
officials  shall  perform.  He  intrusted  the  duties  of  a  revenue 
agent  to  the  Commissioner  to  perfonn,  and  directed  him  to 
travel  in  their  performance,  and  indicated,  in  my  judgment, 
the  proper  appropriation  out  of  which  he  was  to  be  reimbursed 
for  the  expenses  of  such  travel. 

The  decision  of  the  Auditor  is  disapproved. 
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PRIVATE  PROPERTY  LOST  BY  AN  OFFICER  OF  THE 
NAVY  BY  THE  WRECK  OF  A  VESSEL. 

Where  an  officer  of  the  Navy,  who  was  entitled  under  the  act  of  March  2, 
1895,  to  reimbureement  for  private  property  lost  by  the  wreck  of  a 
vessel,  died  before  receiving  reimbursement  therefor  the  amount  to 
which  he  was  entitled  may  be  paid  to  his  legal  representatives. 

{Decision  hy  Assistant  Comptroller  Mitchell^  March  29^  1902.) 

The  Auditor  for  the  Navy  Department,  under  date  of  March 
25, 1902,  submits  the  following  decision  for  my  approval,  dis- 
approval, or  modification,  pui-suant  to  section  8  of  the  act  of 
July  31,  1894  (28  Stat,  204): 

"Mrs.  Tassie  D.  Mayer,  mother  of  the  late  Lieut.  A.  N. 
Mayer,  United  States  Navy,  who  died  in  the  service  March  15, 
1901,  has  presented  to  this  o£Bce  a  claim  for  reimbursement 
for  losses  sustained  by  her  son  by  the  wreck  of  the  U.  S.  S. 
Yosemite  during  the  typhoon  at  the  island  of  Guam  November 
16, 1900,  as  provided  by  the  act  of  March  2, 1895  (28  Stat,  962). 

"It  was  held  by  the  Comptroller  (October  26,  1901,  MS. 
Dec.)  that  at  the  time  of  the  loss  of  this  vessel  there  was  no 
such  state  of  war  existing  in  the  island  of  Guam  as  would 

!)reclude  the  act  of  March  2,  1895,  supra^  from  applying  to 
osses  otherwise  coming  within  its  terms. 

"Section  1  of  the  act  of  1895  provides: 

"  'That  the  proper  accounting  officers  of  the  Treasury  be, 
and  they  are  hereby,  authorized  and  directed  to  examine  into, 
ascertain,  and  determine  the  value  of  the  private  property 
belonging  to  officei's,  petty  officers,  seamen,  and  others  m  the 
naval  service  of  the  United  States  which  has  been  or  may 
hereafter  be  lost  and  destroyed  in  the  naval  service  by  ship- 
wreck or  other  marine  disaster.'    *    *    * 

"In  construing  the  act  of  March  3,  1885  (23  Stat,  350), 
providing  for  reimbursement  to  the  Army  for  loss  of  personal 
effects,  the  Second  Comptroller  held  that  claims  for  pay  for 
such  property  brought  bj^  heirs  or  leg&l  representatives  of  the 
soldiers  who  died  before  March  3,  1885,  could  not  be  enter- 
tained (Digest  Dec.  Second  Conip.,  vol.  3,  sec.  774).  Section 
290  of  the  Revised  Statutes  makes  no  provision  for  the  pay- 
ment of  the  one  month's  sea  pay  to  the  heirs  of  deceased 
officers.     But  the  accounting  omcera  held  that — 

"'The  law  providing  compensation  for  loss  of  personal 
effects  (section  290  of  the  Revised  Statutes)  applies  only  to 
the  officer  himself,  except  in  case  of  the  death  of  the  officer 
subsequent  to  the  date  of  the  loss  of  the  effects,  in  which  case 
it  may  be  paid  to  the  heirs.  But  the  heirs  can  not  be  paid  an 
indemnity  for  the  loss  of  effects  where  the  officer  lost  nis  life 
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by  the  same  casualty  that  caused  the  loss  of  the  effects'  (Digest 
I>ec.  Second  Comp.,  vol.  3,  sec.  784). 

"'As  it  has  been  the  practice  of  the  accounting  officers  to 
allow  an  amount  not  to  exceed  one  month's  sea  pay  to  the 
heirs  of  officers  who  died  subsequent  to  the  date  of  the  loss, 
and,  as  in  this  case,  the  death  of  the  officer  was  subsequent  to 
the  loss  of  the  vessel,  and  as  the  act  of  March  2, 1895,  required 

Kyments  made  under  section  290  to  be  deducted  (1  Comp. 
jc,  4:73),  I  am  of  opinion,  and  so  decide,  that  where  an  officer 
of  the  Navy  who  is  entitled  to  reimbursement  under  the  act  of 
March  2, 1895,  for  loss  of  personal  effects  dies  before  receiving 
the  allowance  the  amount  is  payable  to  the  heirs  of  the  deceasea 
officers." 

It  is  my  opinion  that  where  an  officer,  entitled  under  the  act 
of  March  2, 1895  (28  Stat.,  962),  to  reimbursement  for  private 
property  lost  or  destroyed  after  the  passage  of  the  act,  dies 
before  having  received  such  reimbursement,  the  amount  to 
which  the  officer  was  entitled  by  way  of  reimbursement  is  not 
a  gratuity,  and  the  same  should  be  allowed  to  the  legal  repre- 
sentatives of  the  deceased  officer,  or  to  the  persons  entitled  to 
take  his  personal  property  upon  his  decease.  This  is  the  rule 
which  I  understand  that  the  Auditor  proposes  to  apply  in  the 
settlement  of  the  present  claim,  and  his  decision  is  therefore 
approved.  The  amount  of  such  loss  should  be  certified  to 
Congress  in  the  manner  provided  in  said  act. 


THE  ADVANCEMENT  OF   A  REAR-ADMIRAL  WHO 
IS  CARRIED  AS  AN  ADDITIONAL  NUMBER. 

An  oflBcer  of  the  Navy  advanced  in  numbers  and  promoted  to  rear-aflmiral 
for  service  during  the  war  with  Spain,  and  carried  as  an  additional 
number  in  that  grade  as  provided  in  the  act  of  March  3,  1901,  is  ad- 
vanced in  the  grade  of  rear-admiral  contemporaneously  with  the  offi- 
cer next  in  rank  above  him,  and  should  be  paid  as  a  rear-admiral  above 
the  nine  lower  numbers  from  the  date  when  the  officer  next  above  him 
is  advanced  in  regular  course  above  said  numbers. 

(A^istant  Comptroller'  Mitch>ell  to  Payitmster  S.  i.  Ileap^ 
United  States  Navy,  March  W,  1902,) 

I  have  your  letter  of  the  21st  instant,  as  follows: 

**The  account  of  Rear- Admiral  R.  D.  Evans,  United  States 
Navy,  is  borne  on  the  rolls  of  this  station  at  a  per  annum  pay 
of  $i,675  (lower  nine). 

24941— Vol.  8 i4 
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"The  retirement  of  Kear- Admiral  J.  A.  Howell  and  the 
promotion  of  Capt.  A.  S.  Crowninshield,  United  States  Navy, 
to  the  rank  of  rear-admiral  will  place  Rear-Admiral  R.  D. 
Evans  above  the  number  of  rear-admirals  of  the  lower  nine, 
he  being  an  additional  number  and  promoted  collaterally  with 
Rear-Admiral  Charles  S.  Cotton  m  accordance  with  Vet  of 
Congress  approved  March  3,  1901. 

*'I  therefore  respectfully  request  to  be  informed  if  I  am 
authorized  to  credit  his  account  with  the  pay  of  a  rear-admiral 
of  the  first  nine  from  March  16,  1902,  inclusive," 

Section  1606,  Revised  Statutes,  provides  in  part  that — 

^''Any  officer  of  the  Navy  may,  by  and  with  the  advice  and 
consent  of  the  Senate,  be  advanced  not  exceeding  thirty  num- 
bers in  rank  for  eminent  and  conspicuous  conauct  in  battle 
or  extraordinary  heroism." 

Section  1507,  Revised  Statutes,  further  provides  that — 

^'Any  officer  who  is  nominated  to  a  higher  grade  b}'  the 
provisions  of  the  preceding  section  shall  be  promoted,  not- 
withstanding the  number  of  said  grade  may  be  full;  but  no 
further  promotions  shall  take  place  in  that  grade,  except  for 
like  cause,  until  the  number  is  reduced  to  tnat  provided  by 
law." 

The  act  of  March  3, 1901  (31  Stat.,  1108),  to  whicn  you  refer 
in  your  letter,  adds  the  following: 

"That  the  advancement  in  rank  of  officers  of  the  Navy  and 
Marine  Corps,  whensoever  made,  for  service  rendered  during 
the  war  with  Spain,  pursuant  respectively  to  sections  fifteen 
hundred  and  six  and  sixteen  hundred  and  five  of  the  Revised 
Statutes,  shall  not  interfere  with  the  promotion  of  officers 
otherwise  entitled  to  promotion,  but  officers  so  advanced  by 
reason  of  war  service  shall,  after  they  are  promoted  to  the 
higher  grades,  be  carried  thereafter  as  additional  numbers  of 
each  grade  to  which  they  may  at  any  time  be  promoted;  and 
each  officer  shall  hereafter  be  promoted  in  due  course,  con- 
temporaneously with  and  to  take  rank  next  after  the  officer 
next  above  him." 

On  February  26,  1901,  Rear-Admiral  Evans,  then  a  captain 
in  the  Navy,  was  confirmed  by  the  Senate  for  advancement  in 
numbers  and  promotion  to  rear-admiral  for  eminent  and  con- 
spicuous conduct  in  the  war  with  Spain,  to  take  rank  next 
after  Rear-Admiral  Charles  F.  Cotton,  and  by  virtue  of  the 
provisions  of  the  laws  above  quoted  became  an  additional 
number  in  said  grade.     If  there  should  be  a  grade  above  that 
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of  rear-admiral  to  which  Mr.  Evans  might  be  promoted,  he 
would,  if  promoted  to  such  grade,  in  due  course  be  promoted 
"  contemporaneously  with,  and  to  take  rank  next  after  the 
officer  next  above  him." 

The  grade  of  rear-admiral,  for  purposes  of  pay,  is  divided 
into  two  classes,  the  nine  lower  numbers  constituting  one 
class,  and  the  numbers  above  the  nine  lower  ones  constituting 
the  other.  As  a  vacancy  occurs  in  the  upper  numbers,  the 
officer  next  in  order  in  the  nine  lower  numbers  is  thereby 
advanced  to  the  higher  class.  It  is  my  opinion,  and  I  so  de- 
cide, that  such  advancement  from  the  lower  nine  to  the  upper 
numbers  is  a  promotion  within  the  meaning  of  the  act  of 
March  3,  1901.  Rear-Admiral  Evans,  being  carried  as  an 
additional  number,  is  advanced  contemporaneously  with  the 
officer  next  above  him  in  rank,  and  should  be  paid  as  a  rear- 
admiral  above  the  nine  lower  numbers  from  the  date  when 
the  officer  next  above  him  in  rank  is  so  advanced  in  regular 
course. 


COMPENSATION  OF  INTERNAL-REVENUE  GAUGERS 
FOR  HOLIDAYS  AND  WHILE  TRAVELING. 

Internal-revenue  gangers  employed  for  indefinite  periods  are  not  per  diem 
employees,  and  they  are  not  entitled  to  fees  on  holidays  on  which  no 
gauging  is  done  by  them. 

In  computing  the  fees  of  an  internal-revenue  ganger  under  the  act  of  July 
7,  1898,  a  day  on  which  a  ganger  was  traveling  to  a  place  at  which  he 
was  assigned  to  do  gauging  should  be  included  in  the  ^'days  on  which 
he  was  actually  employed  during  the  month.'* 

(Decision  hy  Comptroller  Trdceioell^  March  31^  190S.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute,  as  follows: 

"Henry  C.  Bell,  collector  of  internal  revenue  and  disburs- 
ing agent  for  the  fourth  district  of  California,  in  his  account 
for  Salaries  and  expenses  of  agents  and  subordinate  officers  of 
internal  revenue,  1902,  for  the  quarter  ending  September  30, 
1901,  claims  credit  for  payment  of  fees  to  Ganger  Ed.  A. 
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Weil  for  thirteen  days,  at  the  rate  of  S3. 68  per  day,  $4:7.84. 
One  of  these  days  was  July  4,  1901. 

"This  paj^ment  is  determined  in  the  following  manner: 
The  total  number  of  gallons  aetualh'  gauged  during  the  month 
of  July  is  divided  by  13,  the  quotient  being  supposed  to 
represent  the  average  per  diem  gauge.  Then  the  amount  of 
fees  corresponding  to  this  alleged  average  is  taken  from  the 
'  Table  of  Fees  of  Gangers,  as  per  Circular  No.  276,  May  26, 
1884,'  approved  in  a  new^  form  February  23, 1887,  and  is  mul- 
tiplied by  13. 

''  It  is  considered  by  this  office  that  the  4th  day  of  July,  1901, 
should  be  excluded  from  all  calculation  of  Mr.  Weil's  fees  as 
^uger  for  the  month  of  July,  1901,  because  no  actual  gaug- 
mg  was  done  on  that  day.  It  would  appear,  therefore,  that 
Mr.  Weil  should  have  been  paid  fees  for  twelve  days  at  the 
rate  of  $3.78  per  day,  $45.36,  or  $2.48  less  than  the  collector 
paid  him. 

''  In  support  of  this  view  reference  is  made  to  the  following 
sections  of  the  Revised  Statutes  of  the  United  States: 

'"Sec.  3167.  Gangers  shall  be  entitled  to  receive  such- 
fees,  to  be  determined  by  the  quantity  gauged,  as  may  be  pre- 
scribed by  the  Commissioner  of  Internal  Revenue;  and  said 
fees,  together  with  their  actual  and  necessary  traveling 
expenses,  shall  be  verified  by  their  oaths,  and  shall  be  paid  by 
the  United  States  monthly.' 

''20  Stat.,  178.  *  *  *  'And  hereafter  the  compensa- 
tion of  gangers  shall  not  exceed  five  dollars  per  day  while 
actuallj'  engaged.' 

"19  Stat.,  143.  *  *  *  'gangers  *  *  *  shall  only 
receive  compensation  when  rendering  actual  service.' 

"30  Stat,  656.  'That  gangers  employed  in  gauging  fruit 
brandy,  and  gangers  specially  detailed  for  special  duty  under 
the  direction  of  the  Commissioner  of  Internal  Revenue  may  be 
paid,  at  the  discretion  of  the  Commissioner  of  Internal  Reve- 
nue, either  by  fees  to  be  determined  by  the  quantity  gauged, 
or  by  a  daily  compensation  not  to  exceed  five  dollars  pt-r 
diem  while  actually  employed;  and  in  calculating  the  daily 
compensation  of  all  gangers  paid  bv  fees,  the  quantity  gauged 
for  which  fees  are  paia  may  be  determined  by  dividing  the 
aggregate  gallons  of  spirits  gauged  by  the  number  of  days  on 
wTiich  the  ganger  was  actually  emploved  during  the  month.' 

"23  Stat.,  516:  'Resolved,  etc.,  That  the  employees  of  the 
navy -yard,  Government  Printing  Office,  Bureau  of  Engraving 
and  Printing,  and  all  other  jr^-?*  dieiii  employees  of  the  Gov- 
ernment on  duty  at  Washington,  or  elsewhere  in  the  United 
States,  shall  be  allowed  the  following  holida\'s,  to  wit:  The 
first  day  of  January,  the  twenty-second  da}'  of  February,  the 
fourth  day  of  July,  the  twenty -fifth  day  of  December,  and 
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such  days  as  may  be  designated  hy  the  President  as  days  for 
national  thanksgiving,  and  shall  receive  the  same  pay  as  on 
other  days.' 

' '  24  Stat. ,  644:  '  Resolved,  etc. ,  That  all  per  diem  employees 
of  the  Government  on  duty  at  Washington  or  elsewhere  in 
the  United  States  shall  be  allowed  the  day  of  each  year  which 
is  celebrated  as  ^'Memorial"  or  "Decoi-ation  Day"  and  the 
Fourth  of  July  of  each  year  as  holiday,  and  shall  receive  the 
same  pay  as  on  other  days,' 

''These  resolutions,  however,  refer  specifically  toper  diem 
employees  only.  Mr.  Weil's  compensation  was  not  in  the 
form  of  eiver  diem^  but  was  by  fees.  It  would  appear  to  fol- 
low, therefore,  that  the  resolutions  in  question  do  not  authorize 
the  payment  of  fees  for  gauging  on  legal  holidays  unless,  on 
account  of  exigencies  of  the  public  service,  actual  gauging  is 
done  on  such  holidays. 

"Collector  Bell  also  claims  payment  of  fees  to  Gauger  Wal- 
ter Sink  for  five  days  in  September,  1901,  amounting  to  1^5 
per  day — $25.  On  one  of  these  days,  September  27,  1901,  it 
appears  that  Mr.  Sink  traveled  by  rail  from  his  home  station, 
St.  Helena,  Cal.,  to  Cordelia,  Cal.,  33  miles,  under  assignment 
to  winery  No.  37,  but  did  no  actual  gauging.  His  railroad 
fare,  $1.05,  as  claimed  by  the  collector,  was  allowed  bv  this 
office.  But,  as  in  the  case  of  Mr.  W^eil,  it  is  considered  that 
the  day  on  which  no  actual  gauging  was  done  should  not  be 
included  in  the  calculation  of  fees  for  gauging.  The  mere  fact 
that  an  average  gauge  of  more  than  2,000  gallons  per  diem 
does  not  entitle  a  gauger  to  more  than  $5  per  day,  tne  maxi- 
mum fees  prescribed  by  law,  can  not  be  held  to  change  the 
character  of  the  $5  from  a  fee  to  a  per  diem.  This  $5  is  as 
much  a  fee,  as  distinguished  from  a  per  diem,  as  is  the  sum 
of  $0.25,  the  amount  of  compensation  prescribed  by  the  Com- 
missioner for  the  gauging  or  5  gallons. 

"In  Comp.  Dec.  IV,  page 712,  you  decided  that  reimburse- 
ment for  traveling  expenses  is  not  in  the  nature  of  compensa- 
tion, and  that  the  traveling  expenses  of  internal-revenue 
gaugers  are  not  subject  to  the  restrictions  upon  their  compen- 
sation contained  in  section  3157,  Rev.  Stat.,  aujrra, 

"  Section  3157,  Revised  Statutes,  supra^  provides  for  two 
things,  namely,  fees  and  traveling  expenses  of  internal-revenue 
gaugers.  It  having  been  decided  that  the  traveling  expenses 
of  such  gaugers  are  not  subject  to  the  restriction  upon  their 
compensation  contained  in  this  section,  if  it  is  now  decided  that 
their  fees  are  not  subject  to  said  restriction,  two  questions 
ai-ise:  Firat,  what  is  there  left  for  the  restriction  on  fees  in 
section  3157  to  operate  upon;  and  secondly,  would  not  such  a 
decision  be  in  the  nature  of  new  legislation,  and  hence  vlt/ra 
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"Accordingly  I  have  decided  that  in  the  calculation  of  the 
fees  of  Messre.  Weil  and  Sink  for  July,  1901,  and  September, 
1901,  respectively,  the  statutes  above  quoted  did  not  author- 
ize the  consideration  of  days  on  which  no  actual  gauging  was 
done,  and  that  the  provision  therein  for  compensation  on  legal 
holidays  does  not  apply  to  persons  compensated  by  fees. 

"  In  pursuance  of  the  above  construction  of  statutes  I  have 
suspended  $2.48  from  the  credit  claimed  bv  Collector  Bell  on 
account  of  payment  of  fees  to  Ganger  Kd.  A.  Weil  in  the 
account  named  above,  and  $5  from  the  credit  claimed  bv  Col- 
lector Bell  on  account  of  payment  of  fees  to  Grauger  Walter 
Sink  in  the  same  account.'" 

I  concur  with  the  Auditor  in  his  opinion  that  an  internal- 
revenue  ganger  is  not  a  per  diem  employee  within  the  mean- 
ing of  the  statutes  providing  that  per  diem  employees  shall 
receive  the  same  pay  on  holidays  specified  therein  as  on  other 
days.  In  8  Comp.  Dec.,  235,  a  per  diem  employee  is  defined 
as  follows: 

"A  per  diem  employee  is  one  who  is  employed  by  the  day 
and  paid  a  certain  sum  as  a  day's  wages.  One  who  is  not 
employed  by  the  day,  but  whose  pay  is  measured  by  the  day, 
is  not  a  per  diem  employee." 

Internal-revenue  gangers  are  not  employed  by  the  day,  but 
for  indefinite  periods,  according  to  the  needs  of  the  service. 
Moreover,  these  gangers  are  paid  by  fees.  It  is  true  that  a 
maximum  to  be  earned  in  a  day  is  fixed  by  the  statute,  but 
this,  in  no  sense  of  the  word,  could  make  them  per  diem 
employees. 

The  decision  of  the  Auditor  that  the  4th  day  of  July,  on 
which  no  gauging  was  done  by  Ganger  Weil,  should  not  be 
included  with  the  days  "  on  which  the  ganger  was  actually 
employed  during  the  month  "  of  July  is  approved. 

But  I  can  not  concur  with  the  Auditor  in  his  opinion  that 
an  internal-revenue  ganger  is  not  employed  while  traveling  to 
a  place  to  which  he  was  assigned  to  do  gauging  within  the 
meaning  of  the  act  of  July  7,  1898,  supra.  While  this  ques- 
tion is  not  free  from  doubt  I  am  inclined  to  the  opinion  that 
the  language  of  the  statute  does  not  mean  employed  in  gaug- 
ing, but  employed  in  the  service.  The  language  to  which  I 
refer  is  as  follows: 

"The  quantity  gauged,  for  which  fees  are  paid,  may  be  de- 
termined by  dividing  the  aggregate  gallons  of  spirits  gauged 
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by  the  number  of  days  on  which  the  gauger  was  actually  era- 
ployed  during  the  month." 

The  words  "days  on  which  the  gauger  was  actually  em- 
ployed during  the  month "  do  not  necessarily  mean  actually 
employed  in  gauging,  and  I  do  not  feel  justified  in  so  inter- 
preting them. 

The  decision  of  the  Auditor  that  the  27th  day  of  September, 
on  which  Gauger  Sink  was  traveling,  should  not  be  included 
with  the  days  ''on  which  the  gauger  was  actually  employed 
during  the  month  "  of  September  is  disapproved. 


ADVERTISING  FOR  PROPOSALS  FOR  SUPPLIES  FOR 
AN  ENSUING  FISCAL  YEAR. 

The  item  for  advertising  contained  in  the  appropriation  for  the  service  of 
the  Post-OflSce  Department  for  the  fiscal  year  1902  is  applicable  to 
advertising  within  that  year  for  proposals  for  supplies  for  the  service 
of  the  fiscal  year  1903. 

(Comptroller  Tracewdl  to  the  Postmaster- General^  Ajn^l  ^, 

1  am  in  receipt  of  your  communication  of  the  28th  ultimo, 
in  which  you  refer  to  my  decision  of  May  23,  1900  (6  Comp. 
Dec.,  898),  wherein  it  is  held  that  the  cost  of  advertising  within 
the  fiscal  year  1900  for  proposals  for  furnishing  miscellaneous 
articles  for  your  Department  for  the  service  of  the  fiscal  year 
1901  is  payable  from  the  appropriation  for  the  latter  fiscal 
year. 

You  state  in  your  communication  that  the  appropriation  for 
advertising  for  your  Department  has  not  as  yet  been  made  for 
the  fiscal  year  1903,  and  probably  will  not  be  passed  for  some 
weeks,  and  ask  whether,  under  the  terms  of  said  decision,  you 
will  be  precluded  from  advertising  for  bids  until  such  appropri- 
ation is  made. 

You  also  direct  my  attention  to  the  fact  that  you  have  a 
specific  appropriation  for  advertising  for  your  Department 
(31  Stat.,  1099)  for  the  fiscal  year  1902. 

If  the  decision  referred  to  in  6  Comp.  Dec,  supra,  states 
the  law  correctly,  you  would  bQ  debarred  from  using  this 
appropriation  to  advertise  for  any  services  or  supplies  for  the 
use  or  service  of  the  fiscal  year  1903.     It  is  quite  true,  as  inti- 
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mated  in  that  decision,  that  the  only  authorit}'  to  incur  an 
exjx^nse  for  advertising  for  miscellaneous  supplies  for  3'our 
Department  is  found  in  the  annual  appropriation  for  that  pur- 
pose, and  it  is  also  true,  in  certain  instances,  that  after  an 
appropriation  act  becomes  a  law  and  before  it  becomes  avail- 
able tliat  such  appropriation  act  authorizes  the  incurring  of 
an  expense  under  its  terms,  while  such  items  of  expense  can 
not  be  paid  until  the  appropriation  becomes  available. 

The  decision  referred  to  proceeds  wholly  upon  the  theory 
that  because  the  advertising  accomplished  in  the  fiscal  year 
19()0  was  to  obtain  bids  for  miscellaneous  articles  for  the  use 
of  the  fiscal  year  1901  that,  e.r  jieaa^titate  rei\  the  advertising 
itself,  although  contracted  for  and  fully  accomplished  in 
the  fiscal  year  1900,  was  for  the  uses  of  the  service  for  the 
fiscal  year  1901. 

Advertising  contracted  for  or  accomplished  in  a  given  fiscal 
year  is  as  much  a  use  or  service  of  that  fiscal  year  as  is  a  de^k 
or  typewriter  actually  ordered,  furnished,  and  put  in  use  dur- 
ing a  given  fiscal  year. 

Congress  in  appropriating  for  advertising  for  a  given  fiscal 
year  intends,  in  m}'  judgment,  just  as  much  that  it  should  be 
used  for  the  advertising  done  or  contracted  for  in  that  fiscal 
year  as  it  does  that  a  salary  appropriated  for  a  certain  fiscal 
year  should  be  used  in  paying  for  services  rendered  by  a  clerk 
earning  such  salary  during  the  fiscal  year  for  which  the  ap- 
propriation was  made.  That  the  result  of  such  advertising 
procures  bids  or  does  not  procure  bids  for  articles  for  the  use 
of  a  succeeding  fiscal  vear  can  make  no  possible  difference. 
The  advertising  may  possibly  result  in  no  bids  at  all,  but  if 
contracted  for  in  a  particular  fiscal  vear  or  accomplished  in 
that  fiscal  year  it,  the  advertising,  is  a  proper  service  of  that 
fiscal  year  where  advertising  is  appropriated  for  and  must  he 
jiaid  as  a  legal  claim  out  of  the  appropriation  for  advertising 
for  that  year  and  entirely  regardless  of  what  may  be  its  results 
in  procuring  bids  for  future  supplies  to  be  furnished.  The 
thing  contracted  for  or  accomplished  is  the  advertising  and 
not  the  result  of  the  advertisement. 

If  you  should  advertise  in  this  fiscal  year  for  bids  for  sup- 
plies to  be  furnished  for  your  department,  some  or  all  of  them 
to  be  delivered  in  the  fiscal  year  1903,  I  can  not  see  how  it 
would  affect  the  legality  of  the  charge  for  advertising  or  the 
liability  of  the  Government  to  pay  said  charges,  whether 
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4  Congress  in  its  wisdom  makes  any  or  no  provision  in  its  ap- 
propriation for  the  things  for  which  advertisement  was  made 
for  the  fiscal  year  1903. 

I  regret  exceedingly  the  necessity  of  overruling  decisions 
of  this  office  heretofore  made  for  the  guidance  of  heads  of 
departments  and  the  protection  of  paying  officers,  and  fully 
appreciate  that  certainty  in  decisions  is  greatly  to  be  desired 
in  order  that  uniformity  of  practice  may  obtain  in  the  ex- 
penditure of  the  public  money,  but  when  a  decision  is  made 
not  only  wrong  in  principle  but  harmful  in  its  workings,  ni}' 
pride  of  decision  is  not  so  strong  that  when  my  attention  is 
directed  to  such  decision  I  will  not  promptly  overrule  it.  It 
is  a  very  easy  thing  to  be  consistent,  that  is,  to  insist  that  the 
horse  is  16  feet  high,  but  not  so  easy  to  get  right  and  keep 
right. 

The  subject  of  the  use  of  annual  appropriations  on  its  face 
looks  simple  and  easy,  but  I  have  found  it  one  of  exceeding 
difficulty  and  great  variet}"  of  opinion  b}^  those  who  should 
be  most  competent  to  judge. 

Notwithstanding  the  decision  in  6  Comp.  Dec. ,  supra^  you  are 
authorized  to  use  the  annual  appropriation  made  for  adver- 
tising for  miscellaneous  supplies  for  your  department  for  the 
fiscal  year  1902  for  the  supplies  and  sei*vices  for  your  depart- 
ment for  the  fiscal  .year  1903,  provided  it  is  necessar}'  in  your 
judgment  to  conti'act  for  said  advertising  during  this  fiscal 
year  1902  in  order  to  procure  bids  for  the  supplies  and  serv- 
ices for  the  fiscal  vear  1903. 


MAKING  RETURNS  OF  PROPERTY  LIABLE  TO 
INTERNAL-REVENUE  TAXES. 

A  collector  of  internal  revenue  is  not  empowered  to  suspend  the  operation 
of  the  statutes  making  it  the  duty  of  persons  liable  to  Hj)ecial  taxes  to 
make  returns  thereof  within  the  time  specified  therein. 

An  inquiry  by  a  person  subject  to  internal-revenue  tax  whether  he  might 
postpone  making  his  return  of  property  liable  to  tax  is  not  a  consent 
to  disc^Iose  the  particulars  of  such  property  within  the  meaning  of 
section  3173,  Revised  Statutes. 

{DeciMio?}  hy  Co?nptro/ler  Trace  well  ^  April  2^  1902,) 

The  Auditor  for  the  Treasury  Department  b}'  settlement 
dated  February  24,  1902,  of  the  claim  of  Cameron,  Hill  & 
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Baker,  for  refundment  of  $18  paid  by  them  as  penalty  for 
failure  to  make  a  return  in  the  month  of  July,  1901,  of 
property  liable  to  internal-revenue  taxes,  as  required  by  sec- 
tion 3173,  Revised  Statutes,  as  amended  by  the  act  of  August 
27,  1894  (28  Stat.,  509),  disallowed  the  amount  claimed.  By 
application  filed  March  24,  1902,  the  claimants  requested  a 
revision  of  their  claim. 

It  appears  that  in  July,  1901,  the  president  of  the  company 
inquired  of  the  collector  by  telephone  whether  it  would  mat- 
ter if  he  postponed  making  his  return  until  he  came  back  from 
a  journey  he  was  about  to  make,  and  that  he  was  answered 
that  it  would  not.  The  return  was  not  received  by  the  col- 
lector until  August. 

The  Commissioner  of  Internal  Revenue  allowed  the  claim 
on  the  ground  that  by  the  communication  through  the  tele- 
phone the  claimants  disclosed  their  liability. 

In  6  Comp.  Dec,  760,  quoting  from  the  syllabus,  it  was 
held  that — 

"The  Commissioner  of  Internal  Revenue  is  not  empowered 
to  suspend  the  operation  of  the  statutes  making  it  the  duty  of 
persons  liable  to  special  taxes  to  make  returns  thereof,  and  in 
case  of  their  refusal  or  neglect  so  to  do  requiring  the  Com- 
missioner to  assess  additional  taxes  of  50  per  cent  of  the  orig- 
inal taxes.'' 

It  is  equally  clear  that  a  collector  of  internal  revenue  is  not 
empowered  to  suspend  the  operation  of  those  statutes,  and  his 
attempt  to  do  so  or  to  waive  their  requirements  had  no  force. 

I  am  also  clearly  of  opinion  that  the  communication  by  the 
president  of  the  company  was  not  a  consent  to  disclose  the 
particulars  of  the  property  or  business  of  the  company  liable 
to  tax,  within  the  meaning  of  section  3173,  supra. 

The  decision  of  the  Auditor  is  affirmed. 
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ATTENDANCE  OF  BAILIFFS  ON  A  DAY  TO  WHICH 
THE  COURT  IS  ADJOURNED  BY  AN  ORDER  OF 
THE  JUDGE. 

A  bailifi  who  ie  in  attendance  on  the  first  day  of  a  term  of  a  district  court, 
upon  which  the  court  is  adjourned  by  a  written  order  of  the  judge 
directing  the  marshal  to  adjourn  it  to  a  specified  day  in  the  term,  and 
who  attends  on  such  day,  is  in  attendance  upon  the  order  of  the  court, 
as  provided  by  the  act  making  appropriations  for  the  pay  of  bailiffs, 
and  he  is  entitled  to  pay  therefor. 

{Decision  ly  Comptroller  TracewM^  April  5,  1902,) 

E.  S.  Bishop,  United  States  marshal,  district  of  Connecti- 
cut, appeals  from  the  decision  of  the  Auditor  in  disallowing 
an  item  for  two  days'  attendance  of  a  bailiff  upon  the  district 
court.     The  Auditor  in  disallowing  the  item  says: 

"The  item  would  be  allowable  under  a  recent  ruling  of  the 
Comptroller  if  a  general  order  of  court,  entered  of  record, 
required  the  attendance  of  bailiffs  on  days  when  in  the  judge's 
absence  the  court  is  opened  under  sections  583, 671, 672;  or  if 
a  special  order  of  court,  written  or  verbal,  directed  the  attend- 
ance of  the  bailiff  on  the  two  days  in  question.  But  it  appears 
that  there  is  no  such  order,  geneml  or  special.  It  is  not  clear 
that  a  custom  in  the  district,  referred  to  by  Judge  Townsend, 
would  have  the  same  effect  as  an  order." 

The  facts  in  this  case  clearly  distinguish  it  from  that  in  5 
Comp.  Dec,  583.  The  latter  case  may  have  been  decided  cor- 
rectly under  its  facts,  which  I  now  exceedingly  doubt.  Be 
that  as  it  may,  I  am  not  now  prepared  to  decide  that  when  a 
bailiff  is  in  attendance  on  the  first  day  of  a  term  of  a  district 
court,  at  which  time  the  officers  and  employees  of  the  court 
are  certainly  required  by  law  to  be  in  attendance,  and  said 
court  is  adjourned  by  a  written  order  of  the  judge  directing 
the  marshal  to  adjourn  it  to  a  specified  day  in  the  term,  as  was 
done  in  this  ease,  under  section  583,  Rev.  Stat. ,  that  such  bail- 
iff when  in  attendance  on  said  judge's  order  is  not  in  actual 
attendance  upon  the  order  of  the  court,  as  is  provided  by  the 
act  making  appropriation  for  their  pay  as  such. 

It  appears  to  me  that  the  reasoning  of  my  predecessor,  in  3 
Comp.  Dec,  522,  is  better  than  my  own,  in  5  Comp.  Dec, 
583,  supra,  and  I  am  disposed  to  return  to  the  doctrine  an- 
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nounced  in  that  ruling.  I  am  constrained  to  say  that  the  Au- 
ditor was  justified,  and  in  fact  it  was  his  duty,  to  make  the 
disallowance  as  he  did  in  this  case  in  view  of  the  former  ruling 
by  this  office. 

The  item  for  these  two  days'  attendance  of  a  bailiff,  $1,  is 
now  allowed. 


TELEPHONE  SERVICE  PERTAINING  TO  THE  EREC- 
TION OF  THE  POST-OFFICE  BUILDING  AT  CHI- 
CAGO. 

The  cost  of  telephone  service  pertaining  to  the  erection  of  the  post-ofl5ce 
and  court-house  building  at  Chicago  should  be  paid  from  the  appropria- 
tion for.  the  erection  of  said  building. 

{Comptrollei'   Tracewell  to    the    Secretary  of  the   Treasury^ 
April  7,  1903. 

I  am  in  receipt  of  a  communication  of  the  31st  ultimo,  signed 
by  Assistant  SecretaiT  Ta5'lor,  wherein  an  appeal  is  sought 
to  be  taken  from  the  action  of  the  Auditor  for  the  Treasury 
Department,  wherein  he  made  a  disallowance  in  the  account 
of  George  A.  Bartlett,  for  payments  made  to  the  Chesapeake 
and  Potomac  Telephone  Company  as  not  being  a  proper  charge 
against  the  appropriation  for  post-office,  courthouse,  etc., 
Chicago,  111. 

Treating  the  communication  referred  to  as  an  appeal  by 
you,  the  head  of  the  Department,  I  will  decide  the  question 
at  issue. 

The  communication  referred  to  reads: 

''In  settlement  No.  34370,  made 'bj^  the  Auditor  for  the 
Treasury  Department  with  the  disbursing  account  of  George 
A.  Bartlett,  on  account  of  the  appropriation  *  Post-office, 
court-house,  etc.,  Chicago,  111.,'  for  the  six  months  ending 
December  31,  1901,  he  has  made  a  disallowance  of  payments 
to  the  Chesapeake  and  Potomac  Telephone  Company  for  tele- 
phone service,  as  not  being  a  proper  charge  against  the  appro- 
priation above  named,  holding  that  it  should  be  charged  against 
the  appropriation  "Contingent  expenses.  Treasury  Depart- 
ment, freight,  telegrams,  etc'  From  that  action  an  appeal  is 
hereby  taken. 

'"In  view  of  your  decision  dated  March  18,  1898,  and  your 
recent  decision,  dated  March  21,  1902,  relating  to  telegraph 
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service,  the  action  of  the  Auditor  in  making  this  disallowance 
I**  questioned,  and  your  opinion  is  therefore  asked  as  to  whether 
or  not  the  appropriation  for  the  construction  fund  is  not  prop- 
erh^  chargeable  with  the  expense,  for  the  following  reasons: 

"First.  The  telephone  is  used  exclusively  in  connection 
with  the  business  incident  to  the  construction  of  the  United 
States  building  at  Chicago,  III.,  for  which  a  special  appropri- 
ation is  provided.  (See  act  February  13,  1895,  28  Stat,  664, 
and  acts  subsequent  thereto.) 

'•Second.  It  is  also  used  at  times  in  connection  with  a  tele- 
phone which  is  located  in  or  near  the  said  United  States  build- 
ing at  Chicago,  111.,  in  the  transaction  of  business  relating  to 
the  construction  of  the  building. 

'*For  your  infonnation,  it  is  stated  that  the  principle 
involved  applies  to  the  payment  for  the  services  of  several 
other  telephones  which  are  maintained  from  appropriations 
other  than  the  appropriation  '  Contingent  expenses,  Treasury 
Department,  freight,  telegrams,  etc.,'  ana  your  decision 
will,  therefore,  determine  the  question  as  to  whether  or  not 
the  use  of  such  telephones  can  be  continued,  as  the  last  named 
appropriation,  owing  to  the  limited  amount  thereof  that  can 
be  maae  available  for  such  service,  can  not  be  burdened  with 
all  the  expense  incident  to  the  Treasury  Department  tele- 
phone business  within  the  District  of  Columbia.'^ 

Referring  to  the  decision  of  this  office  of  the  12th  ultimo, 
which  you  refer  to  under  date  of  March  21,  I  quote: 

"As  indicated,  imjpra^  the  applicability  of  the  appropria- 
tion for  contingent  expenses  of  the  Treasury  Department  is 
restricted  to  this  Department  and  its  seveml  bureaus  in  Wash- 
ington. I  do  not  mean  by  this  language  that  the  provision 
for  telegi-aph  service  is  not  applicable  to  telegrams  sent  from 
the  Department  to  places  outside  of  Washington  or  to  tele- 
grams that  are  transmitted  to  the  Department  from  places 
outside  of  W^avshington.  I  mean,  however,  that  it  is  only 
applicable  to  telegraph  service  pertaining  to  the  Department 
proper  as  distinguished  from  telegraph  service  pertaining  to 
the  branches  of  the  Department  outside  of  Washington. 

''In  determining  whether  a  particular  telegram  pertains  to 
the  Department  proper  I  think  reference  must  be  made  to  the 
obiect  for  which  the  telegram  is  transmitted.  I  understand 
it  has  been  a  general  rule  m  practice  to  regard  telegrams  sent 
or  received  by  the  Department  as  telegraph  service  of  the 
Department.  But  I  do  not  think  the  mere  fact  that  a  tele- 
gram is  sent  by  or  received  by  the  Department  necessarily 
makes  it  telegraph  service  of  the  Department.  If  an  officer 
in  an  outside  district,  in  the  execution  of  the  object  of  an 
appropriation,  found  it  necessary  to  telegraph  to  the  Depart- 
ment for  information  pertaining  exclusively  to  that  object, 
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I  see  no  more  reason  why  the  transmission  of  such  a  telegram 
should  be  regarded  as  telegraph  service  of  the  Department 
than  if  sent  to  a  business  house  in  New  York  for  similar 
information  it  should  be  regarded  as  telegi'aph  service  of  such 
business  house.  The  reply  thereto,  either  by  the  business 
house  or  by  the  Department,  would  be  for  the  same  object, 
and  in  both  instances  should,  I  think,  be  regarded  as  tele- 
graph service  pertaining  to  the  appropriation  to  the  execu- 
tion of  the  object  of  which  it  was  necessary. 

"I  also  understand  that  it  has  been  the  pra<^tice  where  tele- 
grams transmitted  to  the  Department  by  officers  in  outside 
districts  have  been  paid  for  by  them  to  alfow  the  expenditures 
therefor  from  appropriations  disbursed  by  them  without  regaixi 
to  the  object  to  which  the  telegram  pertains.  But  this  prac- 
tice is  even  less  defensible  than  that  just  considered,  as  it  makes 
the  applicability  of  the  appropriations  depend  entirely  upon 
the  will  of  the  officer  sending  the  telegram. 

"  For  the  reasons  indicated,  I  think  the  true  test  of  the 
applicability  of  the  appropriation  for  telegraph  service  of  the 
TreaRurv  Department  is  tne  character  of  the  official  action  to 
which  the  telegram  pertains,  without  regard  to  the  place  at 
which  or  the  officer  by  whom  payment  is  made,  or  to  the  par- 
ticular place  from  which  it  is  sent,  or  at  which  it  is  received." 

The  rule  as  therein  laid  down  does  not  seem  difficult  of 
application. 

It  was  applied  on  the  13th  of  March  last  by  this  office  in 
answer  to  a  request  by  you  as  to  which  appropriation  should 
be  used  in  pa^^ment  for  the  transmission  of  telegrams  by  the 
Supervising-Inspector  General  of  the  Steamboat-Inspection 
Service  to  officers  of  such  service,  transmitting  official  instruc- 
tions to  such  officers.     I  said  in  said  decision: 

*'I  think  it  was  the  intention  of  this  legislation  that  all 
expenses  pertaining  to  the  Steamboat-Inspection  Service  should 
be  paid  for  from  the  revenues  specified  therein.  So  construed, 
I  am  of  opinion  that  this  provision  for  such  expenses  is  more 
specifically  applicable  to  the  expenses  of  telegi*ams  pertaining 
to  the  official  action  of  the  Supervising-Inspector  ueneral  of 
the  Steamboat-Inspection  Service  than  the  appropriation  for 
contingent  expenses  of  the  Treasury  Department,  telegraph 
service,  and  that  it  is  therefore  exclusively  applicable  thereto. 
(See  my  decision  of  March  12,  1902,  in  connection  with  tele- 
grams pertaining  to  the  Immigration  Bureau.) 

^' The  telegrams  inclosed  by  jou  are,  with  one  exceptioa, 
telegrams  sent  by  the  Supervismg-Inspector  General  to  offi- 
cers of  the  Steairiboat  Inspection  Service  transmitting  orders 
or  instructions  to  them.  The  exception  referred  to  is  a  tele- 
gram sent   by  a  supervising-inspector  to  the   Super\'ising- 


Digitized  by  CjOOQ IC 


LONGEVITY    PAY.  705 

"Retired  enlisted  men  are  not  discharged  from  the  Army, 
as  shown  by  the  fact  that  at  date  of  retirement  they  do  not 
receive  the  travel  pay  of  discharged  soldiers.  A  further 
proof  of  their  being  considered  as  still  in  the  service  is  fur- 
nished by  the  fact  that  12i  cents  per  month  is  deducted  from 
the  pay  of  each  of  them  on  account  of  the  Soldiers'  Home. 

"1  Save,  therefore,  to  request  that  a  decision  be  furnished 
of  the  question  hereby  submitted,  as  to  the  right  of  retired 
soldiei-s  to  increase  of  service  pay  subsequent  to  date  of 
retirement." 

The  act  of  February  14,  1885  (23  Stat.,  305),  which  created 
the  retired  list  for  enlisted  men  of  the  Army,  provides: 

"That  when  an  enlisted  man  has  served  as  such  thirty 
years  in  the  United  States  Army  or  Marine  Coi*ps,  either  as 
a  private  or  as  a  noncommissioned  officer,  or  both,  he  shall, 
by  making  application  to  the  President,  be  placed  on  the 
retired  list  hereby  created,  with  the  rank  held  b}'  him  at  the 
date  of  retirement;  and  he  shall  thereafter  receive  seventy- 
five  per  centum  of  the  pay  and  allowances  of  the  rank  upon 
whicn  he  was  retired." 

Section  1284,  Revised  Statutes,  which  provides  for  continu- 
ous service  pay,  is  as  follows: 

"Every  soldier  who,  having  been  honorably  discharged, 
reenlists  within  one  month  thereafter,  shall  be  further  entitled, 
after  five  years'  service,  including  his  first  enlistment,  to 
receive,  for  the  period  of  five  years  next  thereafter,  two  dol- 
lars per  month  in  addition  to  the  ordinary  pay  of  his  grade; 
and  Tor  each  successive  period  of  five  3^ears  of  service,  so  long 
as  he  shall  remain  continuously  in  the  Army,  a  further  sum  of 
one  dollar  per  month.  The  past  continuous  service  of  sol- 
diers now  in  the  Army  shall  be  taken  into  account,  and  shall 
entitle  such  soldier  to  additional  pa j'^  according  to  this  rule; 
but  services  rendered  prior  to  August  fourth,  eighteen  hun- 
dred and  fifty-four,  shall  in  no  case  be  accounted  as  more  than 
one  enlistment." 

The  time  within  which  a  soldier  might  reenlist  was  extended 
to  three  months  by  section  3  of  the  act  of  August  1,  1894  (28 
Stat.,  216). 

The  right  of  a  soldier  to  additional  pay  for  length  of  serv- 
ice does  not  depend  merely  upon  length  of  service,  but  upon 
two  other  conditions — firat,  an  honorable  discharge,  and  sec- 
ond, a  voluntary  reenlistment 

The  increase  can  be  allowed  only  for  service  rendered  after 
reenlistment,  and  the  same  thing  is  true  of  all  subsequent 
reenlistments.  The  primary  object  of  the  law  is  to  induce 
24941— Vol.  8 45 
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the  prompt  reenlistiiient  of  an  honorably  discharged  soldier. 
(1  Comp.  Dec,  459;  Digest  Second  Comp.  Dec,  vol.  3,  sec 
9t)7;  WM  V.  r7iited  States,  23  Ct.  CI.,  58;  MS.  Dec,  vol.  15, 
p.  141.) 

It  is  perfectly  manifest  that  an  enlisted  man  on  the  retired 
list  can  not  comply  with  section  1284,  Revised  Statutes,  suj/ra^ 
so  as  to  become  entitled  to  a  greater  increase  of  j)ay  for  con- 
tinuous service  than  that  which  he  has  earned  and  is  receiving 
at  the  date  of  his  retirement. 

The  Judge- Advocate-General  of  the  Ai-my  held  in  1888  as 
follows: 

''2218.  An  enlisted  man  on  the  retired  list  is  subject  to  trial 
b}^  court-martial,  and  to  dishonorable  discharge  by  sentence  if 
such  be  adjudged.  But  the  existing  law,  in  entitling  him  to 
be  retired  if  he  complies  with  its  conditions,  evidently  con- 
templates that  he  shall  remain  a  pensioner  on  the  bounty  of 
the  Government  during  the  remainder  of  his  life,  if  not  for- 
feiting hio  claim  by  serious  misconduct.  So,  /iM,  that  retired 
enlisted  men  could  not  legallv  be  discharged  by  Executive 
order  under  the  fourth  article  of  war,  which  contemplates 
soldiers  on  the  active  list  only.     LV,  305,  January^  1888?^ 

In  view  of  what  is  said  above,  it  is  deemed  unnecessary  to 
discuss  further  the  provision  of  the  act  of  February  14, 1885, 
supra,  that  "  he  shall  receive  thereafter  75  per  cent  of  the  pay 
and  allowances  of  the  rank  upon  which  he  was  retired." 

I  am  of  the  opinion  that  enlisted  men  on  the  retired  list  ai-e 
not  entitled  to  any  increase  of  pay  b}-  reason  of  continuous 
service  subsequent  to  date  of  retirement. 


FORAGE  FOR  THE  SURGEON-GENERAL  OF  THE 

NAVY. 

Under  the  provision  in  section  13  of  the  Navy  personnel  act  of  March  3, 
1899,  that  when  the  office  of  Chief  of  Bureau  of  the  Navy  Department 
is  filled  by  an  officer  Ijelow  the  rank  of  rear-admiral  he  shall  receive 
the  same  pay  and  allowances  as  a  brigadier-general  of  the  Army,  such 
chief  of  bureau  is  entitled  to  forage  for  not  exceeding  three  horses 
owned  and  kept  by  him  an<l  used  in  the  performance  of  his  official 
duties. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  Savy^ 

1  have  by  your  reference  of  February  20,  1^02,  a   letter 
addressed  to  you  from  Rear- Admiral  P.  M.  Rixey,  Surgeon- 
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General  of  the  Navy,  in  which  he  makes  claim  for  an  allow- 
ance of  forage  for  three  horses  owned  and  kept  b}'  him.  The 
claim  is  based  upon  the  ground  that  such  an  allowance  is 
given  a  brigadier-general  of  the  Army,  and  that  by  section 
7  of  the  Navy  pereonnel  act  of  March  3, 1899  (30  Stat,  1006), 
he  is  entitled  to  the  same  allowance. 

You  desire  my  decision  upon  the  question  of  the  legalit}'  of 
this  claim. 

In  the  first  place  it  should  be  observed  that  this  office  is  by 
statute  deprived  of  any  jurisdiction  over  property  accounts, 
and  that  therefore  the  precise  question  as  to  whether  or 
not  the  Surgeon-General  is  entitled  to  this  allowance  in  kind 
is  one  which  1  can  not  answer  directly.  1  take  it,  however, 
that  you  desire  to  know  whether  the  public  funds  can  be  used 
for  the  purchase  of  forage  for  this  particular  purpose,  and  as 
this  is  a  question  involving  the  disbursement  of  public  money, 
it  comes  within  the  jurisdiction  of  this  office. 

Section  7  of  the  Navy  personnel  act,  supra^  provides  in 
part  as  follows: 

"That  when  the  office  of  chief  of  bureau  is  filled  by  an 
officer  below  the  rank  of  rear-admiral,  said  officer  shall,  while 
holding  said  office,  have  the  rank  of  rear-admiral  and  receive 
the  same  pay  and  allowance  as  are  now  allowed  a  brigadier- 
general  in  tfie  Army." 

Prior  to  his  appointment  as  chief  of  the  Bureau  of  Medicine 
and  Surgery,  Rear- Admiral  Rixey  occupied  a  grade  below  the 
rank  of  rear-admiral,  and  by  virtue  of  said  section  7  now 
holds  the  latter  rank  and  should  receive  the  "same  pay  and 
allowance"  as  a  brigadier-general  received  on  the  date  of  the 
passage  of  the  Navy  personnel  act  Section  13  of  said  act 
contains  a  general  provision  to  this  effect: 

"That,  after  June  thirtieth,  eighteen  hundred  and  ninety- 
nine,  commissioned  officers  of  the  line  of  the  Navy  and  of  the 
Medical  and  Pay  Corps,  shall  receive  the  same  pay  and  allow- 
ances, except  forage,  as  are  or  may  be  provided  by  or  in  pur- 
suance of  law  for  the  officers  of  corresponding  rank  in  the 
Army:  Provided^  That  such  officers  wnen  on  shore  shall 
receive  the  allowances,  but  fifteen  per  centum  less  pay  than 
when  on  sea  dut3\" 

In  5  Comp.  Dec,  750,  it  was  held  that  the  provision  in 
section  13  making  a  reduction  of  15  per  centum  for  service  on 
shore  does  not  supersede  the  more  specific  provision  made 
for  the  compensation  of  chiefs  of  bureau  in  section  7,  and 
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that  such  officers,  if  below  the  itink  of  rear-admiral  when 
appointed  to  those  positions,  are  entitled  while  holding  them 
to  the  pay  and  allowance  of  a  brigadier-general  without  deduc- 
tion for  shore  service.  In  accordance  with  this  view,  which 
appears  to  me  to  be  coiTect,  the  pay  and  allowances  of  Sur- 
geon-General Rixey  while  holding  the  position  of  chief  of  the 
Bureau  of  Medicine  and  Surgery  are  governed  exclusivel}'^  by 
the  provisions  of  section  7,  and  he  is  entitled  to  receive  the 
pay  and  allowance  of  a  brigadier-general,  as  provided  in  said 
section. 

The  question  then  is  whether  this  section  carries  with  it  the 
right  of  chiefs  of  bureau  to  forage  for  horses  owned  and 
actually  kept  by  them  in  the  performance  of  their  duties  as  in 
the  case  of  brigadier-generals  in  the  Army. 

On  March  3,  1899,  the  date  of  the  approval  of  the  Navy 
personnel  act,  not  considering  the  question  of  mileage,  when 
certain  conditions  existed  a  brigadier-general  in  the  Army 
was  given  allowances  of  quarters,  forage,  and  fuel,  and  the 
only  allowance  at  that  time  which  could  be  called  an  allow- 
ance which  naval  officers  received  was  the  Navy  ration  of 
thirty  cents  a  day,  and  that  was  only  given  to  them  when 
serving  at  sea;  but  when  on  shore  they  were  entitled  to  no 
allowance.  By  section  13,  s^ujpi*a^  which  is  general  in  its  ap- 
plication to  the  commissioned  officers  of  the  line  of  the  Navy, 
and  of  the  Medical  and  Pay  Coi^ps,  these  officers  were  given 
the  allowances,  except  forage,  that  are  or  may  be  provided 
by  or  in  pursuance  of  law  for  the  officers  of  corresponding 
rank  in  the  Army,  while  by  section  7  it  is  provided  that  chiefs 
of  bureau  shall  receive  the  same  allowances  ^'as  are  now  al- 
lowed a  brigadier-general  in  the  Army,"  without  making  any 
exception.  By  section  7  it  is  provided  that  chiefs  of  bureau 
shall  receive  the  same  allowances  as  are  now  allowed  a  briga- 
dier-general in  the  Army,  and  as  to  them  no  exception  as  to 
forage  was  made,  as  was  specifically  and  expressly  done  in 
the  case  of  the  officers  mentioned  in  section  13. 

If  any  effect  is  to  be  given  to  the  words  '*  except  forage" 
as  used  in  section  13,  it  is  that  if  they  had  not  been  inserted 
in  that  section  after  the  word  '"allowances,"  the  naval  officers 
therein  mentidnf^d  would  be  entitled  to  forage  as  one  of  the 
allowances  to  which  Army  officers  are  entitled;  and  if  Con- 
gress had  intended  that  the  chiefs  of  bureau  should  not  receive 
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forage,  how  easy  it  would  have  been  to  have  inserted  in  sec- 
tion 7,  after  the  word  ''allowance,"  the  words  '^excepf  for- 
age," as  was  done  in  section  13  after  the  word  *' allowances." 
In  the  case  of  Clark  v.  Unittd  States^  decided  by  the  Court 
of  Claims  December  2,  1901,  the  court  said: 

"  If  the  words  employed  in  the  phraseology^  of  the  law  are 
unambiguous  and  not  made  doubtful  by  the  subject-matter  to 
which  they  are  to  be  applied,  courts  must  give  full  expression 
to  the  language  used  in  the  ascertainm^ent  of  the  intent  of  the 
lawmaking  power." 

In  the  case  of  George  Deioey  v.  United  States  (178  U.  S., 
510,  521),  the  Supreme  Court  used  the  following  language: 

"Our  province  is  to  declare  what  the  law  is,  and  not  under 
the  guise  of  interpretation  or  under  the  influence  of  what  may 
be  surmised  to  be  the  policy  of  the  Government  so  to  depart 
from  sound  rules  of  construction  as  in  effect  to  adjudge  that 
to  be  law  which  Congress  has  not  enacted  as  such.  Here  the 
language  used  by  Congress  is  unambiguous.  It  is  so  clear 
that  the  mind  at  once  recognizes  the  intent  of  Congress. 
Interpreted  according  to  the  natural  import  of  the  words  used 
the  .statute  involves  no  absurdity  or  contradiction,  and  there 
is  consequently  no  room  for  construction.  Our  duty  is  to 
give  effect  to  the  will  of  Congress  as  thus  plainly  expressed." 
\United  States  v.  Fishei^  2  Cranch,  358,  399;  Lake  County  v. 
Rollins,  130  U.  S.,  667,  670). 

In  the  case  of  George  Deioey  v.  United  States  (35  Ct.  CI., 
197),  the  court  said: 

'*It  is  not  a  question  of  what  might  be  called  unwritten 
law,  but  a  question  of  purely  statutory  construction;  and  the 
intent  of  the  legislature  must  be  deduced  from  the  terms  eni- 

Eloyed  in  the  phraseology  and  words  of  the  statute.  Courts 
ave  no  power  other  than  the  interpretation  of  the  law  as  in 
their  judgment  it  exists.  Questions  of  polic}-  addressing 
themselves  to  the  other  branch  of  the  Government  are  not 
incident  to  the  judiciary.  They  have  no  policy  and  no  author- 
ity save  and  except  the  declaration  and  application  of  the  law 
as  in  their  judgment  it  may  seem  to  exist.  Congress  have 
passed  a  statute  and  defined  its  purpose  in  the  express  aver- 
ment of  words.  Courts  are  constrained  to  follow  the  import 
of  those  words  in  the  determination  of  the  rights  of  paities 
and  of  the  Government." 

Section  8  of  the  act  of  June  18, 1878  (20  Stat,  150),  provides: 

'"  Forage  in  kind  may  be  furnished  to  the  officers  of  the  Ai-my 
by  the  Quartermaster's  Department,  only  for  horses  owned 
and  actually  kept  by  such  officers  in  the  performance  of  their 
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official  military  duties  when  on  duty  with  troops  in  the  field 
or  at^uch  posts  west  of  the  Mississippi  River  as  may  be  from 
time  to  time  designated  by  the  Secretary  of  War,  and  not  oth- 
erwise, as  follows: 

i(  *    «    «    To  a  brigadier  geneml,  three  horses,     ♦    ♦    ♦ -> 

The  act  of  February  24,  1881  (21  Stat.,  347),  provides: 

"There  shall  be  no  discrimination  in  the  issue  of  forage 
against  officers  serving  east  of  the  Mississippi  River,  provided 
they  are  required  by  law  to  be  mounted,  and  actually  keep  and 
own  their  own  animals." 

By  the  two  acts  last  cited  it  would  seem  that  it  was  the  intent 
of  Congress  to  provide  food  for  horses  belonging  to  officers  of 
the  Army  only  when  actually  on  duty  with  troops  in  the  field 
or  at  military  posts,  and  if  it  were  an  original  question  I  should 
find  difficulty  in  holding  under  the  above  acts  that  the  Surgeon - 
General  of  the  Army  is  entitled  to  receive  forage  unless  he  was 
in  the  performance  of  official  military  duties  with  troops  in 
the  field  or  at  a  militarj^  post;  but  I  understand  that  the  prac- 
tice has  always  been  to  allow  him  forage  for  horses,  not  exceed- 
ing three,  owned  and  actually  kept  by  him  in  the  perf  ormani  e 
of  his  duties,  although  not  actually  serving  with  troops  either 
in  the  field  or  at  a  military  post.  While  in  the  performance 
of  his  ordinary  official  duties  at  his  office  in  Washington, 
except  in  matters  of  public  military  occasions,  it  is  difficult  to 
see  any  substantial  reason  for  making  a  distinction  with  respect 
to  forage  between  him  and  the  Surgeon-General  of  the  Navy, 
who  owns  and  actually  keeps  hoi"ses  in  the  performance  of  his 
duties.  It  would  seem  that  horses  .are  about  as  necessary  for 
the  Surgeon-General  of  the  Navy  as  for  the  Surgeon-General 
of  the  Army  in  the  efficient  performance  of  his  official  duties 
in  Washington,  except  on  public  military  occasions  when  the 
Surgeon-General  of  the  Army  is  mounted. 

When  the  act  of  March  3, 1899,  was  passed  Congress  knew 
that  the  practice  was  to  allow  the  Surgeon-General  of  the 
Army  forage  when  he  owned  and  actually  kept  horses  in  the 
performance  of  his  duties  in  Washington,  and  it  would  seem 
that  it  intended  b}"  said  act  that  the  Surgeon-General  of  the 
Navy  should  receive  forage  under  the  same  conditions. 

The  language  of  section  7,  so  far  as  the  subject  under  con- 
sideration is  concerned,  is  not  ambiguous,  and  applying  the 
rules  of  construction  above  laid  down  by  the  courts,  I  am  of 
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opinion  and  so  decide  that  if  Surgeon4jreneral  Rixey  owns 
and  actaally  keeps  horses,  not  exceeding  three,  in  the  per- 
formance of  his  official  duties,  he  should  receive  fomge. 
Since  he  is  entitled  to  this  allowance  under  the  conditions 
above  stated,  it  is  lawful  to  purchase  the  same  for  issue  to 
him,  the  cost  to  be  charged  to  the  appropriation  for  pay  and 
allowances  of  officers  of  the  Navy. 


MAKING  TOPOGRAPHIC  SURVEYS  IN  PORTO  RICO. 

The  appropriation  for  topographic  surveys  in   various  portions  of  the 
United  States  is  not  applicable  to  the  island  of  Porto  Rico. 

(Comptroller  Tracewell  to  the  Secretary  of  tite  Interior^  April 

U,  1902.) 

1  have  received,  by  reference  from  3'ou  of  the  10th  instant, 
a  letter  addressed  to  you  by  the  Director  of  the  Geological 
Survey  in  which  he  asks  whether  he  is  authorized  to  use  any 
portion  of  the  appropriation  for  the  Geological  Survey'  made 
in  the  act  of  March  3, 1901  (31  Stat.,  1161),  for  the  purpose  of 
making  a  topographic  survey  and  map  of  the  island  of  Porto 
Rico.  He  states  that  he  has  been  informed  that  the  general 
assembly  of  Porto  Rico  at  its  recent  annual  session  passed  an 
act  requesting  the  governor  of  that  island  to  coopemte  with 
the  authorized  representative  of  the  United  States  Geological 
Survey  with  a  view  to  making  a  topographic  survey  of  the 
island  of  Porto  Rico,  and  that  as  a  matter  of  courtesy  to  the 
authorities  of  one  of  our  island  possessions  he  deems  it  proper 
to  take  some  official  notice  of  this  action,  provided  that  there 
is  any  appropriation  available  for  the  purpose  indicated.  You 
request  a  decision  on  the  question  raised  by  him. 

The  only  appropriation  contained  in  the  act  of  March  3, 
1901,  which  under  an}'  possible  constmction  of  that  act  could 
be  held  to  be  available  for  the  purpose  indicated  is  made  in 
the  following  terms: 

'*  For  topogi-aphic  surveys  in  various  portions  of  the  United 
States,     ♦     ♦     *    two  hundred  and  fifty  thousand  dollars." 

Whether  Porto  Rico  is  or  is  not  "a  portion  of  the  United 
States"  within  the  ordinary  meaning  of  the  words  is  a  ques- 
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tion  which  need  not  be  considered,  involving  as  it  does  polit- 
ical or  legal  considei'ations  which  are  foreign  to  the  present 
dijjcussion.  If  the  appropriation  stood  alone,  it  might  be 
held  that  the  topographic  survey  of  Porto  Rico,  as  a  possession 
of  the  United  States,  or,  perhaps,  as  a  portion  of  the  United 
States,  was  within  the  object  of  the  act,  but  the  act  of  March 
3, 1901,  must  be  read  in  the  light  of  other  acts  which  show  the 
intention  of  Congress  in  the  matter  of  expenditures  from  the 
public  treasury  on  account  of  Porto  Rico. 

Section  4  of  the  act  of  April  12,  1900  (31  Stat,  77),  "  tem- 
porarily to  provide  revenues  and  a  civil  government  for 
Porto  Rico,"  provides  that,  after  the  establishment  of  a  civil 
government  therein,  all  collections  of  duties  and  taxes  in 
Porto  Rico  under  the  provisions  of  the  act  shall  be  paid  into 
the  treasury  of  Porto  Rico,  "to  be  expended  as  required  by 
law  for  the  government  and  benefit  thereof  instead  of  being 
paid  into  the  Treasury  of  the  United  States;"  and  section  12 
is  as  follows: 

''That  all  expenses  that  may  be  incurred  on  account  of  the 
government  of  rorto  Rico  for  salaries  of  officials  and  the  con- 
duct of  their  offices  and  departments,  and  all  expenses  and  ob- 
ligations contracted  for  the  internal  improvement  or  develop- 
ment of  the  island,  not,  however,  including  defenses,  barracks, 
harbors,  light-houses,  buoys,  and  other  works  undertaken  by 
the  United  States,  shall  he  paid  by  the  treasurer  of  Porto 
Rico  out  of  the  revenues  in  his  custody." 

The  act  of  March  24,  1900  (31  Stat,  51),  appropriated  for 
the  benefit  and  government  of  Porto  Rico  revenues  collected 
from  iipportations  therefrom  since  its  evacuation  by  Spain 
and  revenues  thereafter  collected  on  such  importations,  ''to 
be  used  for  the  government  now  existing  and  which  may 
hereafter  be  established  in  Porto  Rico,  and  for  the  aid  and 
relief  of  the  people  thereof,  and  for  public  education,  public 
works,  and  other  governmental  and  public  purposes  therein 
until  otherwise  provided  by  law." 

Aside  from  the  fact  that  the  foregoing  provisions  for  the 
"internal  improvement  or  development  of  the  island"  and 
for  "'public  works"  and  "public  purposes"  therein  make 
more  specific  provision  for  a  topographic  survey  of  Porto 
Rico,  undertaken  by  direction  of  the  general  assembly  of  the 
island,  than  can  be  found  in  or  implied  from  the  general  appro- 
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vogiie  certified  as  follows  the  result  of  said  audit  to  the  Second 
Comptroller  of  the  Treasury  for  final  disposition: 

'^This  installment  is  a  claim  filed  by  the  State  of  Indiana 
against  the  United  States  for  reimbursement  of  discount, 
expenses,  and  interest  on  war-loan  bonds.  It  was  filed  in  this 
office  June  8,  1868,  for  the  sum  of  $606,979.41,  under  act  of 
Congress  approved  July  27,  1861  (12  Stat.,  276). 

"It  is  the  declared  policy  of  the  United  States  not  to  pay 
claims  of  this  character  unless  provided  for  by  special  con- 
tracts or  special  laws.  It  will  not  be  contendea  that  any 
express  authority  is  contained  in  the  act  of  July  27,  1861,  to 
reimburse  the  items  composing  this  installment,  and  under  the 
rule  laid  down  by  the  late  Attorney-General  (9  Op.  Att.  Gen., 
59)  that  authority  can  not  be  taken  bv  mere  inference. 

'*The  amount  of  $606,979.41  is  therefore  disallowed,  and 
certified  to  the  Second  Comptroller  for  his  action  thereon." 

The  said  Second  Comptroller  on  the  11th  day  of  October, 
1886,  confirmed  the  action  of  the  said  Auditor  and  disallowed 
said  claim  in  toto  in  the  language  as  follows: 

'*The  foregoing  report  of  the  Auditor  of  the  29th  ultimo  is 
approved.  The  balance  of  $606,979.41  is  accordingly  disal- 
lowed, and  the  settlement  of  said  eighth  installment  of  the 
claim  of  the  State  of  Indiana  under  tne  act  of  July  27,  1861, 
is  hereby  completed  and  finally  closed." 

The  State  of  Indiana,  on  the  24th  of  March,  1899,  through 
Dudley  &  Michener,  its  attoraeys,  tiled  with  the  Comptroller 
of  the  Treasury  a  petition  to  reopen  the  said  settlement  of 
said  claim  as  made  by  the  Second  Comptroller,  and  asked 
therein  that  the  same,  after  being  reopened,  be  referred  by 
the  Comptroller  to  the  Court  of  Claims  for  adjudication. 

On  the  19th  day  of  September,  1899,  the  State  was  denied 
a  reopening  of  said  claim  by  the  Comptroller,  for  the  reason 
that  the  said  Comptroller  was  not  authorized  by  law  to  re- 
open claims  settled  by  his  predecessor  on  a  construction  of 
law,  however  erroneous  said  construction  may  have  been. 
(6  Comp.  Dec,  236.) 

Under  the  act  of  Congress  making  appropriations  for 
urgent  deficiencies  for  the  present  fiscal  year,  approved  Feb- 
ruary 14,  1902,  it  is  provided: 

''In  refunding  to  States  expenses  incurred  in  raising  volun- 
teers, nameh': 

"To  the  State  of  Maine,  one  hundred  and  thirty -one  thou- 
sand five  hundred  and  fifteen  dollars  and  eight}' -one  cents. 
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''To  the  State  of  Pennsylvania,  six  hundred  and  eighty- 
nine  thousand  one  hundred  and  fort^^-six  dollars  and  twenty- 
nine  cents. 

''To  the  State  of  New  Hampshire,  one  hundred  and  eight 
thousand  three  hundred  and  seventy- two  dollars  and  fifty- 
three  cents. 

'*To  the  State  of  Rhode  Island,  one  hundred  and  twenty- 
four  thousand  six  hundred  and  seventeen  dollars  and  seventy- 
nine  cents. 

"And  the  claims  of  like  character  arising  under  the  act  of 
Congress  of  July  twenty -seventh,  eighteen  hundred  and  sixty- 
one  (Twelfth  Statutes,  page  two  hundred  and  seventy -six), 
and  joint  resolution  of  March  eighth,  eighteen  hundred  and 
sixty-two  (Twelfth  Statutes,  page  six  hundred  and  fifteen),' 
as  interpreted  and  applied  bv  the  Supreme  Court  of  the 
United  States  in  the  ease  of  tlie  State  of  New  York  against 
the  United  States,  decided  January  sixth,  eighteen  hundred 
and  ninetv-six  (one  hundred  and  sixty  United  States  Report^, 
page  fiveliundred  and  ninety^-eight),  not  heretofore  allowed, 
or  heretofore  disallowed,  by  the  aecountinff  officers  of  the 
Treasury,  shall  be  reopened,  examined,  and  allowed,  and  if 
deemed  necessary  shall  oe  transmitted  to  the  Court  of  Claims 
for  findings  of  fact  or  determination  of  disputed  questions  of 
law  to  aid  in  the  settlement  of  the  claims  by  the  accounting 
officers.'- 

The  claim  of  the  State  of  Indiana,  disallowed  by  the  Second 
(Comptroller  on  the  said  11th  dav  of  October,  1886,  is  a  claim 
of  like  character  with  the  claims  of  the  States  of  Maine, 
Pennsylvania,  New  Hampshire,  and  Rhode  Island,  in  said  act 
set  out  and  mentioned.  Therefore,  under  and  by  the  authority 
of  said  act,  and  at  the  request  of  the  State  of  Indiana,  through 
its  attorney -general,  the  Hon.  William  L.  Taylor,  the  said 
claim  of  the  State  of  Indiana  is  now  reopened,  and  will  l>e 
settled  and  allowed  under  the  rule  of  construction  given  to 
said  acts  of  indemnity  as  announced  by  the  Supreme  Court 
in  the  case  of  JVew  York  v.  Uiiited  States  (160  U.  S.,  598). 

The  State  of  Indiana,  by  the  Hon.  William  L.  Taylor,  its 
attorney -general,  on  the  1st  day  of  April,  1902,  filed  a  new 
and  separate  claim  with  the  Auditor  for  the  War  Department 
for  interest  accrued  and  paid  on  the  bonds  mentioned  in  the 
first  claim  herein  after  the  1st  day  of  May,  1868,  in  the  sum 
of  $121,327.21. 

The  Auditor  for  the  War  Department  disallowed,  by  cer- 
tificate No.  18418,  said  last-mentioned  claim  m  toto  on  the 
10th  day  of  April,  1902,  for  the  reajsons  as  follows: 
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''This  claim  is  for  interest  paid  by  the  State  from  May  1, 
1808,  to  the  redemijtion  of  its  interest-bearing  bonds. 

"  By  an  examination  of  the  records  and  other  evidence  on  file 
in  the  Treasury  Department,  it  is  shown  that  on  May  1, 1868, 
the  State  had  redeemed  bonds  in  the  amount  of  ^i, 776,000. 
The  remamder  of  the  *2,000,000  issue,  or  $224,000  upon  which 
the  State  claims  interest,  from  May  1,  1868,  to  May,  1,  1881, 
is  shown  to  have  been  offset  by  the  United  States  through  the 
direct  tax  which  by  the  decision  of  the  Court  of  Claims  was 
due  and  payable  on  June  30,  1862. 

"The  amount  of  the  direct  tax  to  be  paid  by  Indiana  was, 
in  addition  to  what  had  been  paid  by  the  State,  $700,442,48, 
which  eliminated  the  principal  of  $224,000  on  that  date 
(June  30,  1862). 

'^  Under  the  principle  announced  in  the  opinion  of  the  Court 
of  Claims  in  the  claims  of  the  following  States — Maine,  New 
Hampshire,  Pennsylvania,  and  Rhode  Island — the  paj^ment  of 
interest  by  the  State  of  Indiana  after  May  1,  1868,  is  held  to 
be  an  unreasonable  expense  as  contemplated  by  the  acts  of 
July  27,  1861,  and  March  8,  1862." 

From  this  action  of  the  Auditor  the  State  of  Indiana  appealed 
to  the  Comptroller  for  revision  on  the  said  10th  day  of  April, 
1902. 

In  order  that  the  entire  claim  of  Indiana  for  reimbursement 
on  account  of  interest  paid  on  its  war  bonds,  discounts  suf- 
fered on  the  negotiations  of  the  same,  expenses  incurred  in 
negotiating  the  same,  and  exchange,  expressage,  printing, 
and  all  other  expenses  properly  incurred  on  account  of  said 
bond  issue,  may  be  considered  and  adjusted  at  one  time — the 
only  way  in  which  an  intelligent  understanding  of  the  claim 
can  be  had — I  have  consolidated  said  two  claims  and  will 
consider  them  as  one  claim,  but  certify  my  action  therein  sep- 
arately as  to  each  of  said  claims. 

These  claims,  as  directed  by  Congress,  are  to  be  allowed 
under  the  principles  announced  in  the  New  York  case,  aupra^ 
fLA  laid  down  by  the  Supreme  Court  in  that  decision.  Hence 
it  is  of  prime  importance  to  understand  what  were  the  facts  in 
the  New  York  case  and  the  law  announced  by  the  Supreme 
Court  as  applicable  to  these  facts. 

The  case  is  long  and  the  facts  voluminous.  I  will  therefore 
content  myself  with  a  r^sumfi  only  of  the  decisive  facts  in  that 
.  case. 

New  York  had  pending  in  the  Court  of  Claims  a  claim 
wherein  it  was  asserted  that  the  United  States  was  indebted 
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to  it  in  the  sum  of  1131,188.02  for  interest  paid  out  by  it  on 
war  bonds  and  to  the  canal  sinking  fund  of  the  State,  the  pro- 
ceeds of  such  bonds  and  such  money  borrowed  from  her  sink- 
ing fund  having  been  used  by  her  with  which  to  raise  and 
equip  her  troops  for  the  civil  war. 

The  Court  of  Claims  gave  judgment  in  favor  of  the  State  of 
New  York  for  $91,320.84,  the  amount  of  interest  she  had  paid 
on  the  war  bonds,  but  refused  to  give  judgment  for  the  bal- 
ance of  $39,867.18,  representing  interest  paid  by  the  State  to 
her  canal  fund  for  sums  borrowed  from  said  fund. 

The  Government  and  the  claimant  both  appealed  from  the 
judgment  of  the  Court  of  Claims  to  the  Supreme  Court.  The 
judgment  of  the  Court  of  Claims  was  reversed  on  this  appeal 
for  the  reason  that  the  State  of  New  York  was  also  entitled 
to  a  judgment  for  the  said  sum  of  $39,867.18,  the  amount  paid 
by  it  as  interest  on  moneys  received  by  it  by  way  of  loan  from 
its  canal  fund  and  applied  by  the  State  for  the  purpose  of 
arming  and  equipping  its  troops. 

I  know  of  no  better  way  to  state  the  principles  announced 
in  that  case  than  to  quote  the  decision  bodily,  commencing  at 
the  second  paragraph  on  page  619  thereof,  which  part  of  the 
decision  recites  the  pertinent  facts  upon  which  the  judgment 
of  the  Supreme  Court  is  based,  and  lays  down  the  principles 
of  law  upon  which  the  liability  of  the  Government  was  based 
to  reimburse  the  States  for  monej^s  paid  out  b}'  them  in  the 
raising  and  equipping  of  troops. 

"'The  entire  sum  for  which  the  State  asked  judgment  was 
$131,188.02,  of  which  $91,320.84  represented  the  amount  paid 
as  interest  on  moneys  borrowed  for  the  purpose  of  raising 
troops  for  the  national  defense,  and  for  the  repayment  of 
which,  with  interest  at  7  per  cent,  the  State  executed  its  short- 
time  bonds.  The  balance,  $39,867. 18,  represented  the  amount 
paid  as  interest  on  moneys  received  by  way  of  loan  from  the 
canal  fund  and  applied  by  the  State  for  the  same  puipose. 

"'On  behalf  of  tne  Government  it  is  contended  that  payment 
by  the  United  States  of  the  above  sum  of  $91,320.84  is  pro- 
hibited both  by  the  statute,  act  of  March  3,  1863  (c.  92,  12 
Stat.,  765,  Rev.  Stat.,  section  1091),  providing  that  interest 
shall  not  be  allowed  on  any  claim  up  to  the  time  of  rendition 
of  judgment  thereon  by  the  Court  of  Claims  unless  upon  a 
contract  expressly  stipulating  for  the  payment  of  interest, 
and  by  the  general  rule,  based  on  grounds  of  public  conveni- 
ence, that  interest  ^  is  not  to  be  awarded  against  a  sovereign 
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?[overnment,  unless  its  consent  to  pay  interest  has  been  mani- 
ested  by  an  act  of  its  legislature,  or  by  a  lawful  contract  of 
its  executive  officers.'  (united  States  v.  North  Carolina^  136 
U.  S.,  211,  216;  Aiigarica  v.  Bayard,  127  U.  S.,  251,  260.) 

"The  allowance  of  the  S91, 320.84  would  not  contravene 
either  the  statute  or  the  general  rule  to  which  we  have 
adverted.  The  duty  of  suppressing  armed  rebellion  having 
for  its  object  the  overthrow  of  the  National  Government  was 
primarily  upon  that  Government  and  not  upon  the  several 
States  composing  the  Union.  New  York  came  promptly  to 
the  assistance  of  the  National  Government  by  enrolling,  sub- 
sisting, clothing,  supplying,  arming,  equipping,  paying,  and 
transporting  troops  to  be  employed  in  putting  down  the  rebel- 
lion. Immediately  after  Fort  Sumter  was  fired  upon  its  leg- 
islature passed  an  act  appropriating  $3,000,000,  or  so  much 
thereof  as  was  necessary,  out  of  an}^  mone3\s  in  its  treasury 
not  otherwise  appropriated,  to  defray  any  expenses  incuiTed 
for  arms,  supplies,  or  equipments  for  such  forces  as  were 
raised  in  that  State  and  mustered  into  the  service  of  the 
United  States.  In  order  to  meet  the  burdens  imposed  b\^  this 
appropriation,  the  real  and  personal  property  of  the  people  of 
New  York  were  subjected  to  taxation.  When  New  York  had 
succeeded  in  raising  30,000  soldiers  to  be  emplo^^ed  in  sup- 
pressing the  rebellion,  the  United  States,  well  knowing  that 
the  national  existence  was  imperilled,  and  that  the  earnest 
cooperation  and  continued  support  of  the  States  was  reouired 
in  order  to  maintain  the  Union,  solemnly  declared  by  the  act 
of  1861  that  '  the  costs,  charges,  and  expenses  properh'  incur- 
red' by  an}"  State  in  raising  troops  to  protect  the  authority 
of  the  nation  would  be  met  by  the  General  Government. 
And  to  remove  any  possible  doubt  as  to  what  expenditures  of 
a  State  would  be  so  met,  the  act  of  1862  declared  that  the  act 
of  1861  should  embrace  expenses  incurred  before  as  well  as 
after  its  approval.  It  would  be  a  reflection  upon  the  patriotic 
motives  of  Congress  if  we  did  not  place  a  liberal  intei-preta- 
tion  upon  those  acts,  and  give  effect  to  what,  we  are  not  per- 
mitted to  doubt,  was  intended  by  their  passage.  Before  the 
act  of  July  27,  1861,  was  passed,  the  Secretary  of  State  of  the 
United  States  telegraphed  to  the  governor  of  New  York 
acknowledging  that  tnat  State  had  then  furnished  60,000 
troops  for  service  in  the  war  of  the  rebellion,  and  thanking 
the  governor  for  his  efforts  in  that  direction.  And  on  July 
25,  1861,  Secretary  Seward  telegraphed:  'Buy  arms  and 
equipments  as  fast  as  you  can.  We  pay  all.'  And  on  July 
27,  1861,  that  *  Treasury  notes  for  part  advances  will  be  fur- 
nished on  your  call  fbr  them.'  On  August  16,  1861,  the  Sec- 
retary of  War  telegraphed  to  the  governor  of  New  York: 
'Adopt  such  measures  as  may  be  necessary  to  fill  up  3"our  reg- 
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iments  as  rapidly  a^  possible.  We  need  the  men.  Let  me 
know  the  best  the  Empire  State  can  do  to  aid  the  countiy  in 
the  present  emergency.'  And  on  February  11,  1862,  he  tele- 
graphed: 'The  Government  will  refund  the  State  for  the 
advances  for  troops  as  speedily  as  the  Treasurer  can  obtain 
funds  for  that  purpose.'  Liberally  interpreted,  it  is  clear 
that  the  acts  of  efuly  27,  1861,  and  March  8,  1862,  created,  on 
the  part  of  the  United  States,  an  obligation  to  indemnify  the 
States  for  any  costs,  charges,  and  expenses  properly  incurred 
for  the  purposes  expressed  in  the  act  of  1861,  the  title  of 
which  shows  that  its  object  was  ^  to  indemnify  the  States  for 
expenses  incurred  by  them  in  defense  of  the  United  States.' 
"'So  that  the  only  inquir^^  is  whether,  within  the  fair  mean- 
ing of  the  latter  act,  the  words  '  costs,  charges,  and  expenses 
?roperly  incuiTed'  included  interest  paid  by  the  State  of  New 
ovk  on  moneys  borrowed  for  the  purpose  of  mising,  subsist- 
ing, and  supplying  troops  to  be  employed  in  suppressing  the 
reoellion.  We  have  no  nesitation  in  answering  tnis  question 
in  the  affirmative.  If  that  State  was  to  give  effective  aid  to 
the  General  Government  in  its  struggle  with  the  organized 
forces  of  rebellion  it  could  only  do  so  bv  borrowing  money 
sufficient  to  meet  the  emergency,  for  it  had  no  money  in  its 
treasury  that  had  not  been  specifically  appropriated  for  the 
expenses  of  its  own  government.  It  could  not  nave  borrowed 
any  more  than  the  General  Government  could  have  borrowed 
money,  without  stipulating  to  pay  such  interest  as  was  custom- 
ary in  the  commercial  world.  Congress  did  not  expect  that 
any  State  would  decline  to  borrow  arid  await  the  collection  of 
money  raised  by  taxation  before  it  moved  to  the  support  of 
the  nation.  It  expected  that  each  loyal  State  would,  as  did 
New  York,  respond  at  once  in  futherance  of  the  avowed  pur- 
pose of  Congress,  by  whatever  force  necessary  to  maintain 
the  rightful  authority  and  existence  of  the  National  Goveni- 
ment.  We  can  not  doubt  that  the  interest  paid  by  the  State 
on  its  bonds,  issued  to  mise  money  for  the  purposes  expressed 
by  Congress,  constituted  a  part  of  the  costs,  charges,  and 
expenses  properly  incurred  by  it  for  those  objects.  Such 
interest,  when  paid,  became  a  principal  sum  as  between  the 
State  and  the  United  States;  tnat  is,  became  a  part  of  the 
aggregate  sum  properly  paid  by  the  State  for  the  United 
States.  The  principal  and  interest  so  paid  constitutes  a 
debt  from  the  United  States  to  the  State.  It  is  as  if  the 
United  States  had  itself  borrowed  the  money,  through  the 
agency  of  the  State.  We  therefore  hold  that  the  court 
b^low  did  not  err  in  adjudgmg  that  the  ^91,320.84  paid 
by  the  State  for  interest  upon  its  bortds  issued  in  1861  to 
defra}'  the  expenses  tO  be  incurred  m  raising  troops  for  the 
national  defense  was  a  principal  sum  which  the  United  States 
agreed  to  pay,  and  not  interest  within  the  meaning  of  the  rule 
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prohibiting  the  allowance  of  interest  accruing  upon  claims 
against  the  United  States  prior  to  the  rendition  of  judgment 
thereon. 

"The  Court  of  Claims  disallowed  so  much  of  the  State's 
demand  as  represented  interest  paid  by  it  on  moneys  boiTowed 
from  the  canal  fund.  The  installment  of  interest  paid  into 
that  fund  by  the  State  was  $48,187.13.  But  as  the  State  itself 
earned  interest  to  the  amount  of  $8,319.95  on  a  part  of  the 
money  obtained  by  it  from  the  commissioners  of  the  canal 
fund,  it  only  claimed  $39,867.18  on  account  of  interest  paid 
to  that  fund. 

''The  canal  fund  was  made  by  the  constitution  of  the  State 
a  sinking  fund  for  the  ultimate  liquidation  of  what  is  known 
as  the  canal  debt  of  New  York.  In  April  and  May,  1861, 
$2,039,662.06  from  the  taxes  of  1860  reached  the  treasuiy  of 
the  State,  and  under  the  constitution  and  laws  of  New  i  ork 
that  amount  should  have  been  invested  in  securities  for  the 
benefit  of  the  canal  fund,  and  the  interest  derived  from  those 
securities  paid  into  the  fund.  The  State  was  permitted  to 
use  a  part  of  the  above  sum  under  an  agreement  by  its  oflScei-s 
that  interest  thereon  at  the  rate  of  5  per  cent  should  be  paid. 
It  recognized  and  fulfilled  that  agreement,  and  now  claims 
that  the  interest  it  so  paid  to  the  canal  fund  constituted  a 
charge  or  expense  properly  incurred  in  raising,  subsisting, 
and  supplying  troops  to  suppress  the  rebellion. 

"  We  are  of  opinion  that,  so  far  as  the  question  of  the  lia- 
bility of  the  United  States  is  concerned,  there  is,  on  principle, 
no  difference  between  the  claim  for  $91,320.84  and  the  claim 
for  $89,867. 18.  We  do  not  stop  to  inquire  whether  the  action 
of  the  canal  commissioners,  in  allowing  the  State  to  use  a  part 
of  the  moneys  collected  for  the  benefit  of  the  canal  fund,  was 
strictly  in  accordance  with  law.  Suffice  it  to  say  that  the 
canal  fund  was  entitled  to  any  interest  earned  upon  moneys 
belonging  to  it,  and  fidelity  to  the  constitution  and  laws  of 
New  1  ork  required  the  State  to  recognize  that  right  in  the 
only  way  it  could  at  the  time  have  been  done,  namely,  by 
paying  the  interest  that  ought  to  have  been  realized  by  the 
commissioners  of  the  canal  fund,  if  thej'^  had  invested  in 
interest-paying  securities  the  monevs  they  permitted  the  State 
to  use  for  military  purposes.  If  the  canal  fund  money,  used 
by  the  State  comptroller  to  defray  the  expenses  of  raising  and 
equipping  troops,  had  been  borrowed  upon  the  bonds  of  the 
State  sold  in  open  market,  the  interest  paid  on  such  bonds 
would,  for  the  reasons  we  have  stated,  be  a  just  charge  against 
the  United  States  on  account  of  expenses  properh'^  incurred 
by  the  State  for  the  purposes  expressed  by  Congress.  And 
such  would  have  been  the  result  if  the  moneys  of  the  canal 
fund  had  been  invested  by  the  commissioners  directly  in 
bonds  of  the  State,  bearing  the  same  rate  of  interest  that  was 

24941— Vol.  8 46 
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paid  to  the  commissionei's  of  that  fund.  The  substance  of 
the  transaction  was  that  the  State,  for  moneys  that  could  not 
be  legally  appropriated  for  the  ordinaiy  expenses  of  its  own 
government,  and  which  the  law  required  to  be  so  invested  as 
to  earn  interest  for  the  canal  fund,  used  those  moneys  for 
military  purposes,  under  an  agreement  by  its  officers,  subse- 
quently ratified  by  the  State,  to  pay  interest  thereon.  It  was, 
in  its  essence,  a  loan  to  the  State  by  the  commissioners  of  the 
canal  fund  of  monev  to  be  repaid  with  interest.  The  obliga- 
tion of  the  United  States  to  indemnify  the  State,  on  account 
of  such  payment,  is  quite  as  great  as  it  would  be  if  the  trans- 
action had  occurred  between  the  State  and  some  corporation 
from  which  it  borrowed  the  money.  It  is  not  the  case  of  the 
State  taking  money  out  of  one  pocket  to  supply  a  deficiency 
in  another  over  w&ich  it  had  full  power:  for,  although  the 
moneys  brought  into  its  treasury  by  the  collection  of  taxes 
were  under  its  control,  the  State  was  without  power  to  man- 
age and  control  taxes  collected  for  the  canal  fund,  except  as 
Erovided  in  its  constitution  and  laws.  It  could  not  legally 
ave  become  a  party  to  any  arrangement  or  agreement  in- 
volving the  use,  without  interest,  of  the  moneys  of  the  canal 
fund  that  had  been  set  apart  for  the  ultimate  payment  of  the 
canal  debt. 

"  We  are  of  the  opinion  that  the  claim  of  the  State  for 
money  paid  on  account  of  interest  to  the  commissioners  of 
the  canal  fund  is  not  one  against  the  United  States  for  in- 
terest as  such,  but  is  a  claim  for  costs,  charges,  and  expenses 
properly  incurred  and  paid  by  the  State  in  aid  of  the  General 
Government,  and  is  embraceci  by  the  act  of  Congress  declar- 
ing that  the  States  would  be  indemnified  by  the  General  Gov- 
ernment for  moneys  so  expended. 

^'  As  the  State  was  entitled  to  a  larger  sum  than  $91^320,SIf, 
th£  judgment  w  reversed^  and  the  cause  is  remanded  with  direc- 
tion^forfurthei'  proceedings  iwt  inconsistent  with  this  opinion.'''^ 

As  1  understand  this  decision  it  announces  the  doctrine,  in 
language  that  can  not  be  misunderstood — 

That  the  Government  of  the  United  States  is  under  legal 
obligation  to  reimburse  to  the  States  every  dollar  that  said 
States  properly  paid  out  upon  obligations  incurred  by  them 
for  any  of  the  purposes  expressed  in  the  reimbursement  acts 
of  1861. 

That  interest  paid  by  States  in  procuring  means  with  which 
to  raise  and  equip  troops  is  not  considered  as  interest,  but  as 
part  of  the  costs,  charges,  and  expenses  properly  incurred  in 
raising  and  equipping  troops. 

That  all  proper  and  necessary  costs,  charges,  or  expenses 
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incurred  by  States  in  raising  money  for  such  purposes  should 
on  proper  demand  be  reimbursed  to  said  States. 

To  put  it  in  the  terse  language  of  the  decision,  "  It  is  as  if  < 
the  United  States  had  borrowed  the  money  through  the  agency 
of  the  State;"  that  is,  the  United  States  constituted  the  States 
its  agents  to  borrow  money.  It  follows  that  every  cent  such 
States  were  compelled  to  pay  out  on  account  of  loans  should  be 
reimbursed  to  them  by  their  principal,  the  United  States, 
without  any  deduction  or  rebate  whatsoever. 

The  facts  of  this  claim  of  Indiana,  to  state  them  briefly,  are: 

It  18  shown  by  the  report  of  the  auditor  for  the  State  of 
Indiana  for  the  fiscal  year  ending  October  31,  1860,  that 
the  State  owed  an  interest-bearing  debt  of $7, 770, 273. 50 

Internal  improvement  bonds  outstanding 393, 000. 00 

5  per  cent  State  stock  outstanding " 5,322,500.00 

2i  per  cent  State  stock  outstanding 2,054,773.50 

Total  State  debt  October  31,  1860 7,770,273.50 

It  is  also  showu  by  this  report  that  the  running  expenses 

of  the  State  for  said  fiscal  year  were 1 ,  621, 107. 48 

That  its  entire  receipts  for  the  same  period  of  time  were 

only 1,658,217.88 

Leaving  a  cash  balance  in  the  treasury  on  November  1, 

1860,  of 134,660.39 

It  is  apparent  from  these  facts  that  there  was  no  money  in 
the  treasury  of  the  State  of  Indiana  in  1861  which  could  have 
been  used  to  defray  the  expenses  of  enlisting,  enrolling, 
arming,  equipping,  and  mustering  troops  into  the  service  of 
the  United  States. 

If  Indiana  were  to  raise  and  equip  troops  to  meet  the  then 
existing  emergency  she  must  borrow  money.  It  required 
ready  money  to  accomplish  these  things.  Considering  alone 
the  condition  of  her  finances  and  not  considering  what  is  a 
matter  of  common  history,  that  many  of  her  misguided  citi- 
zens, especially  along  the  Ohio  River,  were  in  almost  open 
rebellion  against  the  Government,  it  is  not  strange  that  her 
credit  was  not  of  a  gilt-edge  order.  But  the  legislature  of 
Indiana,  being  dominated  at  the  time  by  the  master  spirit  of 
her  great  war  governor,  Oliver  P.  Morton,  passed  an  act, 
which  was  approved  and  became  a  law  on  the  13th  day  of  May, 
1861,  authorizing  the  governor  of  Indiana,  for  the  purpose  of 
obtaining  money  for  repelling  invasion  and  to  provide  for  the 
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public  defense,  to  issue  12,000,000  of  bonds,  $200,000  thereof 
to  be  in  bonds  of  the  denomination  of  |500  each  and  the  res- 
idue of  the  $2,000,000  in  bonds  of  the  denomination  of  $1,000 
each,  all  of  said  bonds  to  draw  interest  at  the  rate  of  6  per 
cent  per  annum,  payable  semiannually  on  the  1st  day  of 
May  and  November,  in  each  year,  said  bonds  to  have  coupons 
or  interest  warrants  attached,  the  first  of  which  shall  become 
due  on  the  1st  day  of  May,  1862,  the  interest  falling  due 
between  the  date  of  sale  and  the  1st  day  of  November,  1861, 
to  be  payable  in  advance,  said  bonds  to  be  payable  to  bearer 
twenty  years  after  date,  the  interest  payable  on  presentation 
and  surrender  of  coupons  as  they  become  due,  both  bonds  and 
coupons  to  be  payable  at  the  Indiana  agency  in  the  city  of 
New  York,  the  bonds  to  be  signed  by  the  governor  and  coun- 
tersigned by  the  auditor,  numbered  and*  registered  in  the 
office  of  the  auditor  and  secretary  of  the  State.  The  form  of 
bond  is  set  out  in  the  act. 

Section  3  of  the  act  authorized  the  board  of  sinking  fund 
commissioners  of  the  State  to  purchase  said  bonds  at  par  to 
the  extent  of  any  money  they  might  have  on  hand  subject  to 
loan,  and  the  interest  when  paid  on  said  bonds  to  be  disposed 
of  in  the  same  manner  as  the  interest  arising  from  the  ordi- 
nary loans  to  individuals. 

Section  2  of  the  act  made  provision  for  the  appointment  of 
a  board  of  loan  commissioners  consisting  of  three  persons, 
who  were  to  be  paid  $5  per  day  for  each  day  they  were  actually 
engaged  in  negotiating  the  loan,  together  with  their  actual 
expenses.  It  was  also  provided  in  said  section  that  said  bond^ 
when  ready  for  sale  should  be  delivered  to  said  commissioners' 
and  sold  by  them  as  the  wants  of  the  treasury  of  the  State 
should  from  time  to  time  demand,  and  the  money  arising 
therefrom,  together  with  all  exchange  and  any  premium  that 
might  accrue  thereon,  should  be  paid  by  said  commissioners 
into  the  State  treasury.  It  was  also  provided  in  said  section 
that  the  said  board  of  loan  commissioners  should,  as  therein 
provided,  on  the  1st  days  of  August,  November,  February, 
and  May  of  each  year,  file  with  the  auditor  of  State  a  report 
containing  the  number  and  denomination  of  bonds  sold  and 
the  price  received  therefor  and  the  time  when  sold. 

Section  5  of  said  act  made  provision  for  an  annual  tax  of 
6  cents  on  each  $100  in  value  of  the  taxable  property  of  the 


Digitized  by  CjOOQ IC 


REIMBUESEMENT  OF  THE  STATE  OF  INDIANA.   725 

State  with  which  to  provide  a  fund  for  the  payment  of  the 
interest  on  said  bonds  and  to  provide  a  sinking  fund  with 
which  to  pay  the  principal  of  said  bonds  when  they  should 
mature.  That  the  excess  of  said  taxes  collected  after  paying 
the  accruing  interest  on  said  bonds  should  be  put  into  the 
sinking  fund,  with  authority  to  the  sinking  fund  commis- 
sioners to  purchase  any  of  said  bonds  if  the^^  could  be  pro- 
cured on  reasonable  terms;  and  if  not,  then  to  invest  the  same 
in  other  Indiana  securities,  said  commission  to  keep  a  record 
of  the  number  and  amount  and  price  paid  for  such  bonds, 
from  whom  and  when  purchased.  For  the  final  payment  .of 
said  bonds,  with  interest  thereon,  the  faith  of  the  State  was 
irrevocably  pledged. 

Section  9  of  said  act  declared  that  because  the  ordinary  reve- 
nues of  the  State  were  insufficient  to  meet  the  necessary 
expenses  growing  out  of  the  then  insurrectionary  acts  of  cer- 
tain States,  an  emergency  existed  for  the  passage  of  such  act, 
and  that  it  would  be  in  force  from  and  after  its  passage. 

That  in  pursuance  of  the  said  act  of  the  legislature,  Jesse  J. 
Brown,  J.  H.  Boyle,  and  James  M.  Ray  were  appointed  as 
members  of  the  board  of  loan  commissioners. 

That  from  time  to  time,  commencing  on  the  28th  day  of 
May,  1861,  and  extending  to  and  including  the  14th  day  of 
August,  1862,  the  said  loan  commissioners  negotiated  and 
sold  all  of  said  bonds;  that  none  of  said  bonds  sold  at  a  pre- 
mium; that  said  bonds  sold  all  the  way  from  5  to  17  per  cent 
discount;  that  of  said  bonds  the  sum  of  $125,000  was  sold 
on  May  28,  1861,  to  the  commissioners  of  the  sinking  fund 
of  Indiana  at  par;  that  the  further  sum  of  $108,500  of  said 
bonds  was  sold  on  the  14th  da}"  of  August,  1862,  to  the  State 
debt  sinking  fund  at  a  discount  of  5  per  cent;  that  said  sum 
of  $125,000  par  value  of  said  bonds  so  sold  to  the  commis- 
sioners of  the  sinking  fund  at  par  were  redeemed  by  the 
State  on  the  20th  day  of  January,  1867,  and  the  accrued 
interest  thereon  at  that  time  and  paid  ])v  the  said  State 
amounted  to  $42,487.50. 

These  bonds  so  sold  to  the  commissioners  of  the  sinking 
fund,  and  upon  which  the  above  amount  of  interest  was  paid, 
was  a  borrowing  of  funds  by  the  State  from  one  of  its  trust 
funds  set  apart  by  the  constitution  and  laws  of  the  State  of 
Indiana,  and  not  subject  to  the  control  of  the  legislature  of 
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the  State  of  Indiana,  nor  subject  to  be  used  by  the  State  to 
defray  its  current  expenses,  or  to  the  payment  of  the  princi- 
pal or  interest  on  said  war  bonds. 

That  the  said  $108,500  par  value  of  bonds  sold  to  the  State 
debt  sinking  fund  on  August  14,  1862,  at  5  per  cent  discount 
was  on  the  same  day  redeemed  by  the  State  at  the  same  rate 
of  discount  for  which  they  were  sold. 

These  two  transactions  represent  all  the  transactions  had 
with  the  State's  sinking  funds  relative  to  sales  of  these  bonds. 

The  remainder  of  said  issue  of  $2,000,000  was  sold  to  indi- 
viduals and  corporations  at  discounts  varying  from  5  to  17  per 
cent. 

The  State  suffered  an  apparent  discount  on  account  of  the 
sale  of  said  bonds  in  the  sum  of $243, 603. 40 

This  was  only  an  apparent  discount,  however.  The  facts  show 
that  the  State  received  on  accoimt  of  the  sinking  fund  and 
other  purchasers  of  bonds  allowing  the  State  to  redeem 
bonds  soki  at  a  discount  at  the  same  price  for  which  they 
were  sold  the  sum  of 91, 756. 50 

Net  discount 151,846.90 

The  State  paid  on  account  of  salaries  and  expenses  of  nego- 
tiating the  sale  of  said  bonds  by  said  bond  sale  commis- 
sioners the  sum  of 1, 633. 89 

The  State  paid  on  account  of  printing,  commissions,  and  ex- 
penses made  necessary  on  account  of  said  bond  issue  the 

smnof 421.40 

The  State  paid  on  account  of  exchange  in  paying  the  semi- 
annual interest  on  said  bonds  in  the  city  of  New  York  the 

sum  of 609.54 

The  State  paid  out  in  semiannual  interest  on  said  bonds  up 

to  and  including  the  1st  day  of  May,  1868,  the  sum  of 367, 154.98 

The  State  received  on  account  of  rebate  of  interest  due  on 

bonds  when  sold  the  sum  of 6, 982.  75 

Deducting  this  latter  amount  from  the  sum  of  the  above  five 
amounts,  showing  the  items  in  favor  of  the  State,  leaves 

the  sum  of 514,684.02 

l)eing  the  sum  of  the  amounts  going  to  make  up  the  correct 
amount  of  the  discounts,  charges,  exi)en8es,  and  interest 
paid  and  suffered  by  the  State  of  Indiana  on  account  of  the 
sale  of  said  bonds  up  to  and  including  the  1st  day  of  May, 
1868. 

If  the  United  States  had  taken  care  of  the  principal  and 
interest  of  these  bonds,  and  paid  them  at  maturity  as  she 
might  have  done,  and  which  would  have  been  entirely  proper 
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for  the  principal  to  have  done  for  her  agent,  it  would  have 
been  the  duty  of  the  State  of  Indiana  to  have  accounted  to  the 
Government  of  the  United  States  for  whatever  sum  it  may 
have  received  on  account  of  the  sale  of  said  bonds,  and  the 
dut\"  of  the  Government  of  the  United  States  to  have  reim- 
bursed it  for  any  and  all  legitimate  expenses  it  was  put  to  in 
making  the  sales.  The  question  of  discount  and  interest 
would  not  have  entered  into  the  account. 

But  the  Government  left  the  State  of  Indiana  to  take  care 
of  and  pay  said  bonds,  principal,  and  interest,  under  the  terms 
of  its  contract  as  made  and  set  out  in  said  bonds,  and  on  the 
best  terms  it  could  get  from  the  bondholders,  agreeing  to 
reimburse  it  for  all  costs,  charges,  and  expenses  growing  out 
of  and  connected  with  the  sale  of  said  bonds,  provided  it  used 
the  money  obtained  from  their  sale  for  the  raising,  arming, 
and  equipping  of  its  troops  for  the  war  of  the  rebellion. 

The  facts  in  the  case  clearly  show  that  during  the  year  1861 
the  State  of  Indiana  used  all  the  money  it  derived  from  the 
sale  of  these  bonds,  and  a  much  larger  amount,  some  of 
which  was  advanced  to  the  State  by  the  Government  in  the 
way  of  scrip  which  it  discounted,  and  other  moneys  which  it 
borrowed  through  the  heroic  eflEorts  of  Governor  Morton 
from  other  sources,  in  arming,  equipping,  and  putting  in  the 
field  its  soldiers.  All  of  said  money  realized  on  account  of 
said  bond  sale  was  used  during  the  years  1861-62  for  the  pur- 
pose aforesaid.  The  facts  also  clearly  show,  without  going 
into  details  which  would  unduly  extend  this  decision,  that  the 
State  anticipated  the  payment  of  these  bonds  and  p&id  them 
when  it  had  moneys  which  could  be  expended  for  that  pur- 
pose and  when  the  bondholders  would  ac^cept  payment  before 
the  bonds  were  due  under  their  terms.  If  the  whole  bond 
issue  had  run  until  it  was  due  under  the  terms  of  the  bonds, 
as  it  might  have  done,  the  interest  at  6  per  cent,  the  rate 
thereon,  would  have  amounted  at  their  maturity  to  $2,400,000. 

It  seems  perfectl}^  clear  to  me  that  to  reimburse  the  State 
of  Indiana  on  account  of  its  expenditures  because  of  this  bond 
sale  that  it  will  be  necessary  for  the  United  States  to  repay  to 
it  every  dollar  it  legitimately  expended  on  account  of  princi- 
pal and  interest,  together  with  all  expenses  in  the  negotiation 
of  their  sale.  The  State  became  liable  for  and  paid  the  prin- 
cipal of  these  bonds  as  well  as  the  interest  as  it  accrued. 
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Therefore,  to  reimbui^se  it  we  must  repay  all  such  sums,  the 
State  losing  the  interest  on  such  payments  from  the  time  it 
made  them  for  the  reason  that  the  United  States,  in  the 
absence  of  a  special  contract,  does  not  pay  interest. 

The  above,  relative  to  interest  paid  by  the  State  on  said 
bonds,  is  not  the  view  of  the  Court  of  Claims,  as  seemingly 
announced  by  it  in  the  State  of  Maine  v.  United  States  (8H 
Ct.  CI.,  531).^ 

In  that  case  the  State  of  Maine  to  arm  and  equip  its  troops 
for  the  war  of  the  rebellion  issued  bonds  and  sold  them  at  par 
and  paid  them  principal  and  interest.  It  showed  that  it  used 
a  portion  of  the  proceeds  of  said  bond  sale  to  arm  and  equip 
its  troops. 

The  Court  of  Claims  on  its  claim  for  reimbursement  on 
account  of  this  bond  issue  did  not  allow  it  the  amount  of 
interest  paid  on  the  amount  of  bonds  sold  and  the  proc»eeds 
of  which  it  used  in  arming  and  equipping  its  troops,  but 
stated  the  account,  as  will  appear  by  Exhibit  A  accompany- 
ing this  decision. 

It  seems  to  me  that  it  is  perfectly  apparent  that  the  method 
adopted  by  the  Court  of  Claims  in  the  settlement  of  that 
account  did  not  follow  or  apply  the  principles  of  reimburse- 
ment as  announced  in  the  New  York  case.  It  did  not,  in  any 
sense  of  the  word,  reimburse  the  State  of  Maine  on  account 
of  interest  paid  by  it  on  the  bonds  which  it  sold  and  the  pro- 
ceeds of  which  it  used  in  raising  and  equipping  its  troops. 
The  case  was  settled  on  the  basis  that  when  the  Government 
made  a  'payment  to  Maine  that  this  payment  was  to  be  de- 
ducted from  the  amount  of  Iwnds  which  it  had  sold  and  the 
proceeds  of  which  it  used  in  arming  and  equipping  its  troops, 
and  stopped  the  interest  on  the  amoimt  paid  by  the  Govern- 
ment at  the  date  of  such  payment.  If  these  payments  had 
been  made  to  the  bondholders  and  had  been  applied  by  them 
to  the  principal  of  the  bonds,  the  theory  adopted  by  the  Court 
of  Claims  would  have  been  correct;  but  these  payments  were 
not  made  to  the  bondholders  and  did  not  stop  the  interest  on 
the  bonds  which  the  State  of  Maine  was  compelled  to  pay. 
The  payments  to  Maine  by  the  United  States  were  necessarily 
made  on  the  principal  of  these  bonds,  or  rather  they  were 
made  to  reimburse  Maine  for  the  moneys  it  used  in  arming, 
equipping,  and  supplying  its  troops.     This  money  was  pro- 
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cured  from  the  sale  of  the  bonds.  The  moment  the  State  of 
Maine  incurred  an  expense  in  arming  and  equipping  her 
troops  and  furnished  proper  vouchers  to  show  said  facts  it 
was  the  duty  of  the  United  States  to  reimburse  it  for  such 
expenses,  regardless  of  where  or  how  she  got  the  money. 

Stopping  the  interest  accruing  on  bonds  which  neither  the 
State  nor  the  United  States  could  have  paid  without  the  consent 
of  the  bondholder  at  the  time  a  partial  payment  was  made  to 
the  State  necessarily  to  reimburse  it  for  moneys  which  it  had 
actually  expended  and  which  it  was  obligated  to  repay  to  its 
bonded  creditors  stril^es  me  as  a  most  remarkable  proposition, 
no  more  remarkable,  however,  than  unjust.  It  is  for  a  prin- 
cipal to  say  to  his  agent  you  have  incurred  a  debt  on  my  account 
and  by  my  authority  and  for  my  benefit,  which  will  continue 
to  draw  interest  for  years,  and  which  you  are  obligated  to  pay, 
principal  and  interest,  out  of  your  own  means;  you  used  the 
principal  sum,  it  is  true,  for  which  the  obligation  is  given, 
upon  which  you  will  be  compelled  to  pay  the  stipulated  inter- 
est for  years,  and  the  principal  when  due,  for  my  benefit,  but  I 
will  repay  you  in  full  the  principal  sum  which  you  and  not  I 
will  have  to  pay  at  maturity,  and  thereby  I  will  release  myself 
from  all  further  obligation  on  account  of  the  obligations  you 
incurred  for  my  use  and  benefit.  It  is  true  you  will  have  to 
pay  both  principal  and  interest  out  of  your  own  means — the 
principal  when  due  under  the  terms  of  your  obligation,  and 
the  interest  half  yearly  from  the  date  of  the  obligation  to  its 
maturity — yet  because  I  now  repay  you  the  principal  I  am 
released  from  reimbursing  you  for  the  interest  hereafter  paid 
by  you. 

The  above  is  just  what  the  Court  of  Claims,  b}^  its  calculation, 
or  rather  method  of  calculation,  did  to  the  State  of  Maine  in 
the  case  siipra. 

While  1  exceedingly  dislike  to  disagree  with  a  couil  of  the 
eminence  of  the  Court  of  Claims,  or  anv  other  court,  yet  I  can 
not  bring  ray  conscience  up  to  the  point  of  deliberately  wrong- 
ing the  State  of  Indiana  or  any  other  State  by  adopting  a 
method  of  calculation  which  does  not  reimburse  or  make 
whole  these  States  on  account  of  the  expenses  paid  by  them 
which  the  Supreme  Court  says  shall  and  ought  to  be  reim- 
bursed to  them. 

I  am  convinced  that  the  Court  of  Claims  was  led  into  what 


Digitized  by  CjOOQ IC 


730  DECISIONS    OF    THE    COMPTROLLER. 

I  believe  was  an  error,  and  one  which  worked  a  great  wrong  to 
the  State  of  Maine,  by  adopting  the  calculation  of  an  account- 
ant who  no  doubt  is  a  good  accountant,  whose  figures  are  no 
doubt  correct,  but  who  certainly  has  not  shown  himself  pos- 
sessed of  either  a  legal  or  an  equitable  mind. 

Believing  as  I  do  that  in  order  to  reimburse  the  State  of 
Indiana  the  Government  must  repay  to  it  all  interest  which  it 
was  compelled  to  pay  on  account  of  this  bond  issue,  I  there- 
fore certify  a  diflFerence  of  $514,684.02  as  a  legal  claim  from 
the  audit  hereinbefore  set  out  and  reopened,  to  be  paid  when 
Congress  shall  make  an  appropriation  therefor. 

Regarding  the  appeal  from  the  auditor,  I  find  that  since  the 
1st  day  of  May,  1868,  the  State  paid  and  was  compelled  to 
pay  as  interest  on  the  bonds  that  were  outstanding  at  that 
date  the  sum  of  $121,175.18;  that  the  State  had  paid  and 
taken  up  these  bonds  as  rapidly  as  it  had  the  money  with 
which  to  redeem  them,  as  raised  by  taxation  or  otherwise  pro- 
cured, as  soon  as  the  holders  thereof  would  allow  them  to  be 
redeemed  under  the  terms  of  said  contract;  that  all  of  said 
bonds  were  redeemed  within  twenty  years  from  the  date  of 
their  issue.  1  therefore  certify  a  diflFerence  in  such  appeal  of 
$121,175.18  as  a  legal  claim  to  be  reported  to  Congress  for  an 
appropriation. 

Note. — If  these  two  claims  were  figured  as  to  interest  paid 
by  the  Stjite  of  Indiana  on  these  war  bonds  according  to  the 
method  adopted  by  the  Court  of  Claims  in  the  Maine  case, 
which  was  evidently  followed  by  the  Auditor  in  his  audit  on 
the  new  claim,  it  would  have  resulted  in  a  diflFerence  of 
$236,669.11  of  interest  allowable  to  the  State  on  the  first  or 
reopened  claim;  and  in  the  second  or  new  claim  no  allow- 
ance for  interest  whatever  would  have  been  made,  because, 
applying  the  payments  made  to  the  State  by  the  Government 
up  to  the  1st  day  of  May,  1868,  as  ruled  in  the  Maine  case, 
none  of  these  bonds  were  outstanding  on  said  last-mentioned 
date  for  the  pui^pose  of  reimbursing  the  State  on  account  of 
interest  afterwards  paid  thereon. 

But  in  truth  and  in  fact  $224,000  of  these  bonds  were  out- 
standing on  said  1st  day  of  May,  1868,  and  the  interest  the 
State  paid  on  these  outstanding  bonds  is  the  amount  allowed 
to  the  State  on  the  claim  filed  April  1,  1902. 
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appears  that  it  was  not  incumbent  upon  the  Government 
agents  to  undertake  the  loading,  nor  was  there  any  advantage 
thereby  secured  to  the  (iovernment.  If  the  goods  were  im- 
properly loaded,  their  condition  in  such  a  state  was  open 
to  the  observation  of  the  company,  and  when  the  company 
accepted  them  it  did  so  as  a  common  carrier,  and  its  liability 
as  such  was  in  no  wise  altered  or  limited  because  the  shipment 
was  loaded  by  the  consignor. 

It  was  held  in  the  case  of  the  Uajinihal  Railroad  v.  Swift 
(12  Wallace,  262),  quoting  from  the  syllabus,  that — 

"  The  liability  of  a  conmion  carrier  of  goods  and  merchandise 
attaches  when  the  property  passes,  with  his  assent,  into  hi» 
possession,  and  is  not  affected  by  the  carriage  in  which  it  is 
transported  or  the  fact  that  the  carriage  is  loaded  by  the 
owner.  The  common  carrier  is  an  insurer  of  the  property 
carried,  and  upon  him  the  duty  rests  to  see  that  the  packing 
and  conveyance  are  such  as  to  secure  its  safety." 

Under  the  law  as  above  set  forth  it  appears  that  the  ques- 
tion whether  the  property^  transported  as  a  part  of  the  ship- 
ment now  under  consideration  was  or  was  not  loaded  by  the 
quartermaster  employees  becomes  immaterial,  because,  in 
the  absence  of  special  contract  and  inasmuch  as  the  company 
accepted  the  goodd  for  transportation,  without  objection  as  to 
the  manner  of  loading,  the  ordinary  liabilities  of  a  common 
carrier  attached  from  the  nM>ment  of  that  acceptance. 

The  bill  of  lading  under  which  the  shipment  was  made,  and 
which  was  duly  executed  by  the  agents  of  both  the  Govern- 
ment and  the  carrier,  contains  the  following  provision: 

"The  articles  shioped  being  at  'owner's  risk'  where  the 
railroad  tariff  provides  lower  rates  on  that  account^  and  at 
*  company's  risk'  where  the  tariff  makes  no  such  provision." 

The  tariff  governing  this  shipment  provides  no  lower  rates 
on  account  of  the  owner's  assumption  of  the  risk  of  breakage, 
etc. ,  and  therefore  by  the  terms  of  the  contract  or  bill  of 
lading  the  articles  were  shipped  at  ''company's  risk." 

In  view  of  these  facts,  coupled  with  the  conclusions  reached 
by  the  board  of  survey,  1  see  no  good  reason  for  reversing 
the  decision  of  the  Auditor,  and  his  action  disallowing  the 
claim  is  therefore  affirmed. 
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TRAVELING  EXPENSES  OF  A  SPECIAL  INDLLN 
AGENT  FOR  TRAVEL  PERFORMED  ON  THE  EX- 
PIRATION OF  A  LEAVE  OF  ABSENCE, 

A  special  Indian  agent  not  assigned  to  any  station,  who  had  been  granted 
a  leave  of  absence  and  had  proceeded  to  his  home,  is  entitled  to  trav- 
eling expenses  for  travel  under  orders  to  a  place  designated  upon  the 
expiration  of  his  leave. 

{Decision  hy  CotnptroJler  Tracewell^  April  17.  1902,) 

Elisha  B.  Rej'nolds,  late  special  Indian  agent,  appeals  from 
the  action  of  the  Auditor  for  the  Interior  Department  in  set- 
tlement, dated  March  4, 1902,  in  which  the  Auditor  disallowed 
an  item  of  $22.30  for  railroad  and  sleeping-car  fare  for  jour- 
ney from  Hagerstown,  Ind.,  to  Fayetteville,  Ark.,  per 
voucher  2,  first  quarter  1902,  for  reasons  stated  as  follows: 

''Having  been  granted  a  leave  of  absenee.  Special  Agent 
Reynolds,  on  Julv  1,  1901,  then  at  Muscogee,  Ind.  T.,  pro- 
ceeded to  spend  the  same,  charging  none  of  liis  expenses  after 
leaving  that  point.  On  July  18,  1901,  he  was  directed  to  go, 
at  the  expiration  of  his  leave,  to  Fayetteville,  Ark.,  and  other 
points  necessary,  to  make  assessments  on  account  of  right  of 
way  for  a  proposed  railroad.  He  charges  and  claims  credit 
for  his  railway  and  sleeping-car  fare  from  Hagerstown,  Ind. , 
his  home,  to  Favetteville,  amounting  to  $22.30,  on  July  23 
and  24,  1901.  llad  his  post  of  ditty  not  changed  from  Mus- 
cogee to  Fayetteville  (a  point  mucfi  nearer  to  Hagerstown), 
he  would  have  had  to  retuni  to  the  first-named  place  at  his 
own  expense.  In  his  decision  of  September  23,  1901,  the 
Comptroller  said: 

'''On  the  other  hand,  it  has  been  held  that  a  person  who 
is  away  from  his  official  station  on  his  own  business  or  pleas- 
ure must,  at  the  expiration  of  his  leave  of  absence,  report  to 
his  station  at  his  own  expense  (5  Comp.  Dec,  170),  and  that 
if  during  absence  the  station  is  changed,  and  the  expenses  of 
travel  to  the  new  station  are  not  greater  than  those  of  return 
to  the  former  station  would  have  been,  there  can  be  no  claim 
for  reimbursement  growing  out  of  travel  to  the  new  station. 
(7  Comp.  Dec,  78).'    Disallowed,  $22.30." 

In  his  letter  of  appeal  dated  March  6,  1902,  the  appellant 
calls  attention  to  the  fact  that  as  special  agent  he  had  no  sta- 
tion, but  was  on  duty  in  the  field.  Except  when  assigned  to 
temporary  duty  as  acting  Indian  agent  at  some  agency,  or  to 
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some  similar  duty  requiring  him  to  he  stationed  for  the  time 
being  or  until  further  ordei*s,  a  special  Indian  agent  is  a  typ- 
ical tmveling  officer  on  duty  in  the  field,  charged  with  the  per- 
formance of  various  duties  at  various  places,  prominent  among 
which  are  inspections  and  investigations  at  the  different  agen- 
cies and  schools.  When  the  particular  dut}'  required  to  be 
perfomied  by  him  at  a  particular  place  has  been  completed, 
his  connection  with  that  place  ceases,  whether  a  day,  a  week, 
or  more  is  required  for  the  performance  of  the  duty.  The 
place  where  he  last  performed  dut}',  if  the  dut}-  be  fully  com- 
pleted, is  no  more  properly  his  station  than  any  other  place 
where  he  has  performed  prior  duty.  In  case  he  is  granted 
leave  of  absence  upon  completion  of  duty  at  any  place,  he  is 
not  required,  in  the  absence  of  explicit  instructions,  to  return 
to  his  last  place  of  duty  upon  the  expiration  of  his  leave. 
Ordinarily  no  reason  for  such  return  could  exist. 

In  his  letter  of  appeal  Mr.  Reynolds  states  that  his  duties 
at  and  near  Muscogee  were  completed  when  he  received  his 
leave  of  absence,  and  that  he  so  notified  the  Commissioner  of 
Indian  Affairs.  This  statement  is  corroborated  by  the  fact 
that  he  was  ordered  elsewhere  for  duty  after  his  leave  expired. 
It  was  not,  therefore,  his  duty,  as  assumed  by  the  Auditor,  to 
return  to  Muscogee  upon  the  expiration  of  his  leave,  but  to 
await  orders.  The  fact  that  he  was  ordered  to  duty  at  a  place 
intermediate  between  his  home  and  Muscogee  does  not  affect 
the  legal  aspect  of  the  case.  He  was  liable  to  be  ordered 
wherever  the  services  of  a  special  agent  were  required. 
Whether  the  case  would  have  been  materiallj'^  different  if  the 
Commissioner  of  Indian  Affairs  had  predetermined  that  the 
special  agent's  services  would  next  be  required  at  Fa3'etteville, 
and  had  so  notified  the  latter  prior  to  his  leaving  Muscogee, 
it  is  not  necessary  to  discuss.  There  is  no  evidence  in  the 
record  to  indicate  that  the  agent's  next  place  of  duty  was  deter- 
mined until  about  the  time  his  leave  expired. 

I  think  this  case  is  not  within  the  decisions  cited  by  the 
Auditor  relating  to  return  to  station,  or  going  to  new  station 
after  leave  of  absence,  as  neither  the  place  where  he  last  per- 
formed nor  the  place  where  he  resumed  dut}^  was  properly 
a  station. 
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APPOINTMENT  BY  THE  ATTORNEY-GENERAL  ON 
THE  RECOMMENDATION  OF  A  JUDGE. 

The  appointment  by  the  Attorney-General  on  the  recommendation  of  a 
judge  is  not  an  appointment  by  the  judge,  and  the  provision  in  the 
act  of  August  13,  1888,  that  no  person  related  to  any  judge  shall  be 
appointed  or  employed  by  him  in  any  office  or  duty  in  any  court  of 
which  he  is  a  member,  does  not  apply  thereto. 

{Cmnptroller  Tracewell  to    United  States  Marshal  John    W, 
Overall,  April  19,  1902.) 

I  am  in  receipt  of  your  communication,  accompanied  by  a 
voucher  of  H.  H.  Lurton,  jr.,  as  private  secretary  to  H.  H. 
Lurton,  a  United  States  circuit  judge,  asking  my  advance 
decision  as  to  the  legality  of  your  paying  the  amount  evi- 
denced by  such  voucher,  it  being  for  the  sum  of  $103.40,  sal- 
ary for  the  month  of  March,  compensation  to  said  H.  H. 
Lui*ton,  jr.,  as  private  secretary  to  his  father.  Judge  H.  H. 
Lurton,  as  fixed  by  Attorney-General  Griggs  on  February 
26,  1900,  to  be  paid  from  the  appropriation  '^Miscellaneous 
expenses,  United  States  courts." 

Your  doubts  arise  as  to  the  legality  of  this  payment  because 
of  a  letter  received  by  you  from  the  Auditor  for  the  State  and 
other  Departments,  in  which  your  attention  Is  directed  to  sec- 
tion 7  of  the  act  of  August  13,  1888  (25  Stat.,  437),  and  an 
informal  holding  of  this  office,  as  stated  by  such  Auditor  con- 
struing said  act.     The  act  reads: 

'^That  no  person  related  to  any  justice  or  judge  of  any 
court  of  the  United  States,  by  affinityjor  consanguinity,  with- 
in the  degree  of  first  cousin,  shall  hereafter  be  appointed  by 
such  court  or  judge  to  or  employed  by  such  court  or  judge  in 
any  office  or  duty  in  any  court  of  which  such  justice  or  judge 
may  be  a  member." 

This  is  a  restrictive  statute  and  should  not  be  construed 
more  broadly  than  its  language  impoils  to  place  restrictions 
upon  appointments  and  employments  as  therein  set  out. 

The  appointment  of  H.  H.  Lurton,  jr.,  as  private  secretary 
to  his  father,  Judge  Lurton,  was  recommended  by  Judge 
Lurton  to  Attorney-Geneml  Griggs  on  February  16,  1900i 
and  approved  by  the  said  Attorney -General  on  February  26, 
1900.     When  the  head  of  a  Department  is  required  to  approve 
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he  may  apply  to  the  Adjutant-General  of  the  Army  for  retire- 
ment. Upon  the  approval  of  the  application  an  order  will  be 
issued  from  the  Adjutant-General's  oflSce  transferring  him  to 
the  retired  list  and  directing  that  transportation  in  kind  to  his 
home  and  commutation  of  subsistence  auring  necessarj"  travel 
be  given  him." 

Paragraph  147  of  the  regulations  provides: 

'^Upon  receipt  of  the  order  for  retirement,  the  soldier's 
immeaiate  commanding  officer  will  furnish  him  with  final 
statements,  closing  his  accounts  of  pay,  deposits,  and  all  allow- 
ances other  than  flbose  of  travel,  as  of  the  date  of  the  receipt 
of  the  order;  he  will  forward  to  the  Adjutant-General  of  the 
Army  a  descriptive  list  (in  duplicate),  noting  thereon  the  fact 
that  final  statements  have  been  given,  the  reenlistment  or  the 
continuous  service  pay  per  month  for  which  the  soldier  was 
last  mustered,  and  nis  post-office  address  for  the  next  thirty 
days.  *  *  *  A  discharge  certificate  will  not  be  given,  but 
the  soldier  will  be  dropped  from  the  rolls  of  his  command 
with  appropriate  explanatory  remarks."    *    *    * 

The  rule  is  well  established  that  interest  on  a  soldier's 
deposits  can  not  be  allowed  beyond  the  date  of  his  discharge 
from  the  service,  notwithstanding  the  time  which  may  inter- 
vene between  the  date  of  discharge  and  the  date  of  final  pay- 
ment.    (See  par.  1552,  A.  R.,  1901.) 

It  is  also  well  settled  that  a  soldier  must  draw  his  deposits 
when  he  is  discharged,  and  if  he  reenlists  he  can  renew  his 
deposit.  Interest  will  cease  on  the  date  of  discharge,  and 
commence  to  run  again  from  the  date  of  such  renewal.  If 
the  soldier  does  not  present  his  final  statements  for  payment, 
the  deposit  remains  in  the  possession  of  the  United  States, 
without  interest,  until  drawn  and  redeposited.  (Decision 
Secretaiy  of  War,  September  80,  1885.) 

It  is  true  that  a  soldier  who  is  placed  on  the  retired  list  of 
the  Army  is  not  completely-  separated  from  the  military  serv- 
ice. He  is,  however,  separated  from  service  on  the  active 
list,  and  the  regulations  provide  "  that  upon  the  receipt  of 
the  order  for  retirement  the  soldier's  immediate  commanding 
officer  will  furnish  him  with  final  statements,  closing  his 
accounts  of  pay,  deposits,  and  all  allowances  other  than  those 
of  travel,  as  of  the  date  of  the  receipt  of  the  order." 

Considering  the  rule  and  pi*actice  in  the  War  Department 
to  treat  a  retired  soldier  the  same  as  a  discharged  soldier  as  to 
deposits,  and  the  length  of  time  the  rule  has  l^een  in  force  and 
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enforced,  while  I  have  some  doubts  as  to  its  original  legality, 
I  do  not  feel  like  disturbing  it.  My  doubts  arise  because  of 
the  language  of  section  1306,  Revised  Statutes,  supra^  which 
appear  to  allow  him  interest  until  his  final  discharge.  A 
retired  soldier  is  not  finally  discharged,  but  merely  dropped 
from  the  rolls  of  his  command.  As  the  sum  described  by  you 
was  not  on  deposit  for  a  period  of  six  months  before  the 
soldier  was  placed  on  the  retired  list  and  his  final  statement 
given  to  him,  you  are  not  authorized  to  direct  payment  of 
interest  on  same  to  Post  Q.  M.  Sergt.  Henry  Donaldson. 


INCREASED  PAY  OF  OFFICERS  AND  MEN  OF 
THE  MARINE  CORPS. 

Officers  and  enlisted  men  of  the  Marine  Corps,  who  served  as  a  part  of  the 
complement  of  a  vessel  which  visited  Panama,  and  who  performed 
duty  on  shore  for  about  ten  days,  are  not  entitled  to  the  10  and  20  per 
cent  increased  jjay  provided  for  by  the  act  of  March  2,  1901,  for  serv- 
ing beyond  the  limits  of  the  States  comprising  the  Union. 

(Comptroller  TraceweU  to  the  Secretary  of  the  Navy^  April 

22,  1902.) 

I  have  by  your  reference  of  the  1st  instant  a  letter  addressed 
to  the  commander  in  chief  of  the  South  Atlantic  Station  by 
Pay  Inspector  S.  Reed  Colhoun,  United  States  Nav}",  from  the 
U.  S.  S.  loica  at  Montevideo,  Uruguay,  under  date  of  Feb- 
ruary 18,  1902,  in  which  he  said: 

''Capt.  A.  S.  McLemore,  U.  S.  M.  C,  has  applied  to  me  for 
an  addition  of  10  per  centum  for  the  oflScers  and  20  per  centum 
for  the  enlisted  men  of  the  marine  guard  of  this  vessel  over 
and  above  the  mtes  of  pa}^  proper  as  fixed  by  law  in  time  of 

Seace,  for  the  period  between  tne  20th  of  August,  1901,  the 
ate  this  vessel  sailed  from  the  port  of  San  Francisco,  and 
such  date  as  she  ma}'  return  to  a  port  of  the  United  States, 
basing  said  claim  upon  a  matter  of  some  ten  days'  service,  dur- 
ing wnich  time  Captain  McLemore  and  Lieutentant  Greene, 
with  nearly  the  whole  of  the  guard,  were  on  duty  ashore  at 
Panama,  though  some  few  of  the  enlisted  men  were  not  on 
shore  at  all." 

You  request  my  decision  in  the  premises. 

It  is  assumed  for  the  purposes  of  this  case  that  the  officers 
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"Capt  F.  H.  Lawton,  C.  S.,  wa.s  on  duty  in  Manila,  P.  L, 
and  in  receipt  of  commutation  of  quarters,  he  being  'on  duty 
without  troops  at  a  place  where  there  were  no  public  quar- 
ters.' By  Paragraph  3,  Special  Orders,  No.  250,  Headquarters 
Division  of  the  Philippines,  he  was  '  granted  leave  of  absence 
for  one  month  with  permission  to  visit  the  United  States,'  which 
leave,  under  the  provision  of  the  act  of  March  2,  1901,  Gen- 
eral Orders,  No.  26,  Adjutant-General's  Office,  1901  (31  Stat. 
902),  took  eflFect  on  reaching  the  United  States.  The  officer, 
as  stated  in  his  letter  herewith,  came  to  the  United  States  on 
a  Government  ti*ansport  leaving  Manila  October  18, 1901,  and 
arriving  in  the  United  States  December  23  following.  Bv 
Paragi-aph  14,  Special  Orders,  No.  13,  Adjutant-General  s 
Office,  dated  January  16, 1902,  he  was  ordered,  on  the  expira- 
tion of  his  leave,  to  take  station  in  New  York  City.  The  ques- 
tion submitted  is,  whether  during  the  period  he  was  on  the 
Government  transport  en  route  to  the  United  States  he  should 
receive  the  allowance  of  commutation  of  auarters.  During 
the  period  of  his  leave  he  was  entitled  to  full  pay,  and,  under 
existing  laws,  to  commutation  of  quarters  during  the  period 
of  such  leave." 

The  act  of  March  2,  1901  (31  Stat.  902),  provides: 

**That  leaves  of  absence  which  may  be  granted  officers  of 
the  Regular  or  Volunteer  Anny  serving  in  the  Territory  of 
Alaska  or  without  the  limits  of  the  United  States,  for  the  pur- 
pose of  returning  thereto,  or  which  may  have  been  granted 
such  officers  for  such  purpose  since  the  thirteenth  day  of  Oc- 
tober, eighteen  hundred  and  ninety-eight,  shall  be  regarded 
as  taking  eflFect  on  the  dates  such  officers  reached  or  may  have 
reached  the  United  States,  respectively,  and  as  terminating, 
or  as  having  terminated,  on  the  respective  dates  of  their  de- 
parture from  the  United  States  in  returning  to  their  com- 
mands, as  authorized  by  an  order  of  the  Secretary  of  War 
dated  October  thirteenth,  eighteen  hundred  and  ninety -eight." 

Paragraphs  1491  and  1492,  Army  Regulations  of  1901, 
provide: 

"1491.  An  officer  on  duty  at  a  station  where  he  is  properly 
in  receipt  of  commutation  of  quarters  is  entitled  to  the  allow- 
ance during  ordinary  leave  on  full  pa}^  but  not  during  sick 
leave.  If  ne  is  relieved  from  duty  at  the  station  and  then 
granted  a  leave,  his  commutation  ceases. 

"  1492.  An  officer  does  not  lose  his  right  to  quarters  or  com- 
mutation at  his  permanent  station  by  a  tempomry  absence  on 
duty.  While  he  continues  to  hold  that  rignt  and  exercises  it 
by  constructive  occupation  or  use  of  any  kind,  he  can  not 
legally  demand  quarters  nor  commutation  at  any  other  station. 
Exceptions  to  tnis  rule  can  only  be  made  bv  the  Secretary 
of  \Var." 
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The  papers  submitted  show  that  the  officer  was  granted  a 
leave  of  absence  for  one  month  with  peraiission  to  visit  the 
United  States,  by  Special  Orders,  No.  250,  dated  Headquarters 
Division  of  the  Philippines,  September  23,  1901.  He  left 
Manila  October  18,  1901.  This  leave,  under  the  provisions 
of  the  act  of  March  2,  1901,  mtpra^  took  effect  on  hjs  reaching 
the  United  States,  which  was  December  23, 1901.  By  Special 
Orders,  No.  13,  dated  Adjutant-General's  Office,  January  16, 
1902,  he  was  ordered,  on  the  expiration  of  his  leave,  to  take 
station  in  New  York  Cit}'. 

His  regular  station,  until  the  expiration  of  his  leave  of 
absence,  was  Manila. 

The  only  question  to  be  decided  is,  whether  during  the 
period  he  was  on  a  Government  transport  en  route  to  the 
Ignited  States,  on  which  he  was  furnished  stateroom  accom- 
modations, he  was  entitled  to  draw  commutation  of  quarter^, 
the  same  as  if  he  had  been  at  his  regular  station  at  Manila. 

I  take  it  for  granted  that  Captain  Lawton  was  properly  in 
receipt  of  commutation  of  quarters  at  his  station  at  Manila, 
and  this  being  so,  under  the  army  regulations,  %upra^  he  wjis 
clearly  entitled  to  commutation  of  quarters  during  the  period 
of  his  ordinary  leave  in  the  United  States. 

The  officer's  status  between  the  date  that  he  left  Manila  and 
the  date  of  his  arrival  in  the  United  States  is  not  entirely 
clear,  but  it  would  seem  to  be  the  same  as  it  was  after  hi.^ 
arrival  in  the  United  States,  namely,  thdt  of  an  officer  on  an 
ordinarv  leave  of  absence,  which,  under  the  act  of  March  2, 
atiipra^  was  not  to  be  counted  against  him  in  making  up  his 
leave  record.  Such  absence  was  h\  the  same  authority  as 
that  which  the  officer  had  after  his  arrival  in  the  United 
States. 

It  was  held  in  a  decision  of  this  office,  dated  January  16, 
1902  (8  Comp.  Dec,  455),  that— 

''Quarters,  in  the  sense  of  the  laws  and  regulations  pro- 
viding therefor  for  the  officers  of  the  Government  entitled 
thereto,  are  something  more  than  a  room  at  a  hotel.  They 
are  his  home.  The  officer  having  them  is  in  their  occupancy 
when  temporarily  absent  therefrom  just  as  when  he  is  per- 
sonal l}^  and  physically  present  in  them.  His  belong'ings  are  in 
them.  They  are  his  roof  tree  and  his  castle.  Their  need  is  of 
the  same  kind  during  his  temporary  absence  from  them  of  a 
lesser  degree  only  than  when  ne  is  in  the  personal  occupation 
of  them,  in  the  sense  of  his  body  being  present  in  them.     I 

Digitized  by  CjOOQ IC 


TRAVELING    EXPENSES.  7^9 

occupy  my  home  and  need  its  use  while  at  my  office  pre- 
paring this  decision  in  no  different  sense  than  when  1  am 
under  its  roof.  Its  need  under  these  different  circumstances 
is  one  of  degree  and  not  of  kind.  The  commutation  for 
quaiters  must  be  treated  the  same  as  if  quarters  in  kind  were 
assigned  and  in  use  by  the  officer.  The  commutation  repre- 
sents the  thing  commuted." 

The  mere  fact  that  the  officer  was  furnished  a  stateroom  on 
a  boat  while  on  ordinary  leave  of  absence  or  proceeding  to  a 
place  where  a  leave  of  absence  proper  is  to  begin,  the  officer's 
station  not  having  been  changed,  will  not,  in  my  opinion, 
operate  to  deprive  him  of  his  commutation  allowance  at  his 
regular  station,  for  if  such  were  the  case,  it  reasonably  follows, 
I  think,  that  in  any  case  where  an  officer  is  ordered  to  a  cer- 
tain place  for  temporary  duty,  and  is  entitled  to  mileage  for 
the  journey  to  such  place  (mileage  being  in  the  nature  of  a 
reimbursement  for  railroad  fare,  sleeping-car  fare,  cost  of 
meals,  etc.,  while  traveling),  his  right  to  commutation  of 
quarters  at  his  station  for  the  time  he  occupies  the  car  in 
traveling  would  likewise  be  defeated.  Such  a  construction  is 
certainly  not  in  harmony  with  the  theory  of  the  law  and  regu- 
lations on  this  matter. 

I  am  of  the  opinion  that  for  all  the  time  Captain  Lawton  was 
away  from  his  regular  station  under  the  orders  granting  him 
a  leave  of  absence  he  is  entitled  to  the  regulation  allowance 
for  conmiutation  of  quarters. 

You  are  authorized  to  so  pay  him. 


TRAVELING  EXPENSES  OF  OFFICERS  OF  THE 
REVENUE-CUTTER  SERVICE  UNDER  THE  ACT 
OF  APRIL  12,  1902. 

The  word  "allowances"  as  used  in  the  act  of  April  12,  1902,  which  pro- 
vides that  commissioned  officers  of  the  Revenue-Cutter  Service  shall 
receive  *'  the  same  pay  and  allowances,  except  forage,"  that  are  pro- 
vided by  law  for  officers  of  the  Army  of  corresponding  rank,  includes 
mileage,  and  commissioned  officers  of  that  service  are  not  entitled  to 
traveling  expenses  for  land  travel  performed  by  them  since  the  pas- 
sage of  that  act. 

( Comptrollei'  Tracewell  to  the  Sea^etary  of  the  Treasury^  Apr^l 

25,  1902.) 
In  your  communication  of  the  21st  instant  you  request  my 
decision  of  a  question  which  you  present,  as  follows: 

"I  have  respectfully  to  ti-ansmit  herewith  the  account  of 
Second  Lieut.  F.  A.  Levis,  R.  C.  S.,  in  the  sum  of  fifteen 
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dollars  and  five  cents  ($15.05),  covering  the  actual  expenses 
incurred  by  him  traveling  from  Washmgton,  D.  C,  to  New 
London^  Connecticut,  under  orders  of  the  Department,  dated 
March  24  last. 

**  It  would  appear  from  the  vouchers  that  these  expendi- 
tures were  incurred  on  the  10th  and  17th  instant,  and  as  sec- 
tion 8  of  the  act  '  To  promote  the  efficiency  of  the  Kevenue- 
Cutter  Service'  which  was  approved  April  12,  1902,  provides 
that  commissioned  officers  of  the  U.  S.  Revenue-Cutter 
Service  shall  hereafter  receive  the  same  pay  and  allmrance^ 
as  are  now  provided  by  law  for  officers  in  the  Army,  I  have 
to  request,  before  approving  these  vouchers  for  payment, 
3^our  opinion  whether  this  officer  should  not  Ije  paid  mileage 
rather  than  his  actual  expenses." 

The  provision  of  section  3  of  the  act  of  April  12,  1902,  to 
which  you  refer,  is  as  follows: 

'^  Sec.  3.  That  the  commissioned  officers  of  the  United  States 
Revenue-Cutter  Service  shall  hereafter  receive  the  same  pay 
and  allowances,  except  forage,  as  are  now  or  may  hereafter 
be  provided  by  law  for  officers  of  corresponding  i-ank  in  the 
Army,  including  longevity  pay." 

By  section  13  of  the  Navy  personnel  act  of  March  3,  1899 
(30  Stat.,  1007),  a  substantially  similar  provision  was  made  in 
respect  to  the  pay  and  allowances  of  officers  of  the  line  and 
of  the  Medical  and  Pay  Coips  of  the  Navy.  In  6  Comp.  Dec, 
45,  the  question  was  considered  whether  the  term  '*  allow- 
ances "  included  mileage. 

Under  the  prior  law  officers  of  the  Navy  were  entitled  to 
receive  only  their  actual  and  reasonable  expenses  while  *' trav- 
eling abroad"  and  mileage  at  the  rate  of  8  cents  per  mile 
while  traveling  in  the  United  States.  The  act  of  March  3, 
1899  (30  Stat.,  1068),  approved  on  the  same  day  as  the  Navy 
personnel  act,  supra^  contained  the  following  provision: 

"The  maximum  sum  to  be  allowed  and  paid  to  any  officer* 
of  the  Army  shall  be  seven  cents  per  mile." 

In  the  decision  cited,  m{pTa^  it  was  held  that  the  word  ''^  allow- 
ances" as  used  in  section  13  of  the  Navy  personnel  act,  supra^ 
includes  mileage,  and  that  officers  of  the  Navy  of  the  classes 
specified  therein  were  entitled  to  be  paid  mileage  at  the  rate 
provided  for  officers  of  the  Army  only. 

Precisely  the  same  reasons  apply  to  commissioned  officers 
of  the  Revenue -Cutter  Service  under  the  provisions  in  section 
3  of  the  act  of  April  12,  1902,  supra. 


Digitized  by  CjOOQIC 


PAY    WHILE    ON    LEAVE    OF    ABSENCE.  751 

I  have  therefore  to  advise  you  that  Lieutenant  Levis  is  not 
entitled  to  traveling  expenses  for  the  travel  perfoimed  by 
him  on  April  16  and  17,  1902,  subsequent  to  the  approval 
of  the  act  referred  to. 


PAY   OF    OFFICERS    OF    THE    REVENUE-CUTTER 
SERVICE  WHILE  ON  LEAVE  OF  ABSENCE. 

Under  the  provision  in  the  act  of  April  12, 1902,  that  commissioned  officers 
of  the  Revenue-Cutter  Service  shall  receive  the  same  jiay  that  is  pro- 
vided by  law  for  officers  of  the  Army  of  corresponding  rank,  officers 
of  that  service  who  are  absent  with  leave  are  entitled  to  receive  the 
same  pay,  and  no  more,  that  officers  of  the  Army  of  corresponding 
rank  are  entitled  to  receive  while  absent  with  leave  for  the  same  causes 
and  for  the  same  length  of  time,  within  a  corresponding  period  of  one, 
two,  three,  or  four  years,  after  the  approval  of  that  act. 

{Comptroller  Traceioell  to  the  Secretary  of  the  Treasury^  April 

26, 1902.) 

In  your  communication  of  the  24th  instant  you  request  my 
decision  of  a  question  which  you  present  as  follows: 

"I  have  respectfully  to  transmit  herewith  the  account  of 
Chief  Engineer  E.  A.  Jack,  Revenue-Cutter  Service,  for  his 
compensation  as  an  officer  in  the  service  named  from  April  1 
to  18,  both  dates  inclusive. 

*' Included  in  this  account  is  seven  (7)  days'  leave  of  absence 
pay,  which,  under  section  1266  of  the  Revised  Statutes,  has 
oeen  computed  at  the  rate  allowed  to  officers  of  the  Army  who 
have  been  on  leave  more  than  the  thirty  days  allowed  at  full 
pay. 

"Before  approving  the  vouchei's  I  have  to  request  your 
opinion  as  to  whether  the  i*ates  of  pay  allowed  this  officer  are 
correct,  keepingin  view  the  recent  act  of  Congress  placing  the 
officers  of  the  Revenue-Cutter  Service,  as  to  pay  and  allow- 
ances, on  the  same  footing  as  officei's  of  the  Army  of  relative 
rank." 

Section  3  of  the  act  of  April  12,  1902  (public.  No.  68),  to 
which  you  refer,  provides  as  follows: 

"Sec.  3.  That  the  commissioned  officers  of  the  United  States 
Revenue-Cutter  Service  shall  hereafter  receive  the  same  pay 
and  allowances,  except  forage,  as  are  now  or  may  hereafter  be 
provided  by  law  for  officers  of  corresponding  rank  in  the  Army, 
including  longevity  pay." 
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Under  this  provision  I  think  it  is  clear  that  commissioned 
officers  of  the  Revenue-Cutter  Service  are  entitled  to  receive 
the  same  pay,  and  no  more,  that  is  provided  by  law  for  officers 
of  the  Army  of  corresponding  rank  under  like  conditions.  A 
different  rate  of  pay  is  provided  for  officers  of  the  Army  under 
different  conditions  of  leave  of  absence.  Section  1265  of  the 
Revised  Statutes  provides  as  follows: 

''Officers  when  absent  on  ai^count  of  sickness  or  wounds,  or 
lawfully  absent  from  duty  and  waiting  orders,  shall  receive 
full  pay;  when  absent  with  leave  for  other  causes,  full  pay 
during  such  absence  not  exceeding  in  the  aggregate  thirty 
da^s  in  one  year,  and  half -pay  during  such  absence  exceeding 
thirty  days  m  one  year.  Wnen  absent  without  leave,  they 
shall  forfeit  all  pay  during  such  absence,  unless  the  absence 
is  excused  as  unavoidable. '° 

The  provisions  of  this  section  were  modified  by  the  act  of 
July  29,  1876  (19  Stat,  102),  which  provides  as  follows: 

"All  officers  on  duty  shall  be  allowed,  in  the  discretion  of 
the  Secretary  of  War,  sixty  days'  leave  of  absence  without 
deduction  of  pay  or  allowance:  Provided^  That  the  same  shall 
be  taken  once  in  two  years:  And  provided  furtfie}\  That  the 
leave  of  absence  may  be  extendea  to  three  months,  if  taken 
once  only  in  three  years,  or  four  months,  if  taken  once  only 
in  four  years." 

The  pay  to  which  officers  of  the  Army  are  entitled  in  pur- 
suance of  this  legislation  is  pay  "provided  by  law,"  within 
the  meaning  of  section  3  of  the  act  of  April  12,  1902,  nnpra; 
and  under  the  jfrovisions  of  the  latter  act  I  am  clearly  of  opin- 
ion that  commissioned  officers  of  the  Revenue-Cutter  Service 
who  are  absent  with  leave  are  entitled  to  receive  the  same  pay, 
and  no  more,  that  officers  of  the  Army  of  corresponding  rank 
are  entitled  to  receive  while  absent  with  leave  for  the  same 
causes  and  for  the  same  length  of  time,  within  a  correspond- 
ing period  of  one,  two,  three,  or  four  years,  after  the  approval 
of  the  latter  act. 

You  do  not  state  in  your  communication  the  causes  for 
which  leave  of  absence  was  granted  to  Chief  Engineer  Jack, 
nor  whether  the  leave  was  granted  or  taken  prior  or  subse- 
quently to  April  11,  1902,  nor  whether  the  rate  of  pay  indi- 
cated in  the  voucher  inclosed  by  you  is  full  or  half  pay.  I 
am  therefore  unable  to  advise  you  whether  the  voucher  is  cor- 
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Captain  Birkhiiner  appears  to  have  commanded  the  battalion 
referred  to  from  June  17,  1898,  until  August  31,  1898.  He 
was  paid  by  Maj.  Charles  McClure,  paymaster,  United  States 
Anny,  the  sum  of  $201.45,  difference  between  the  pay  of  a 
major  and  that  of  a  captain,  from  June  17  to  August  31, 1898, 
but  subsequently  refunded  the  same  to  that  officer  at  his 
request.  It  appears  that  he  exercised  the  command  of  the 
battalion  during  that  period  under  an  assignment  in  orders 
issued  by  his  superior  officer,  which  he  was  bound  to  obey, 
and  that  his  assignment  was  afterwards  approved  by  the  com- 
manding geneml  in  the  Philippine  Islands.  Under  decision 
of  July  29,  1901  (8  Comp.  Dec,  59),  the  competency  of  the 
authority  by  which  he  was  assigned  to  the  command  is  unques- 
tioned. The  ground  of  the  Auditor's  disallowance  is  that  ft 
battalion  of  two  companies  only  is  not  the  appropriate  com- 
mand of  a  ma]or,  and  that  consequent!}'  an  officer  of  lower 
grade  is  not  entitled  to  the  pay  of  a  major  for  exercising  such 
a  command. 

In  decision  of  this  office  dated  December  30, 1898  (5  Comp. 
Dec,  354),  it  was  held: 

''A  regiment  of  artillery  consists  of  twelve  batteries,  and 
has  ^one  major  lor  every  four  batteries  (sec.  1099,  Rev.  Stat.) 
As  the  law  makes  four  batteries  the  appropriate  command  for 
a  major,  the  pi*actice  of  dividing  a  regiment  of  artillery  into 
six  battalions  of  two  batteries  each  and  assigning  captains  to 
the  command  of  the  three  additional  battalions  thus  formed 
neither  makes  two  batteries  the  appropriate  command  of  a 
major,  within  the  meaning  of  section  7  of  the  act  of  April 
26,  1898,  nor  entitles  the  captains  assigned  to  the  command 
of  two-battery  battalions  of  artillery  to  the  pay  of  a  major." 

In  the  case  of  William  J.  Glenn,  late  colonel  Fourteenth 
Pennsylvania  Infantr}',  decided  by  the  Court  of  Claims  Feb- 
ruary 17,  1902,  it  was  held,  quoting  from  the  syllabus,  that: 

*'It  is  not  necessary  in  order  to  entitle  an  officer  to  be  paid 
for  exercising  a  higher  command  that  such  command  shall 
have  been  composed  of  the  full  maximum  force  required  b}' 
law.  Hence  a  colonel  commanding  a  brigade  is  entitled  to 
be  paid  as  a  brigadier-general,  notwithstanding  such  brigade 
may  be  composed  of  less  than  the  full  complement  of  three 
regiments  of  twelve  companies  each." 

The  court  held  that  the  officer  charged  with  the  organiza- 
tion of  the  force  under  his  command  is  vested  with  some 
discretion  as  to  the  details  of  the  organization,  and  if  it  is 
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impracticable  in  any  particular  case  to  organize  brigades  of 
the  strength  prescribed  by  law  he  may  constitute  brigades  of 
less  strength.  This  rule  was  applied  by  the  court  only  to 
the  formation  of  brigades,  that  being  the  only  question  then 
under  considei'ation,  but  I  see  no  reason  for  so  limiting  its 
application.  If  the  commander  of  an  army  in  the  field  con- 
siders it  necessary  for  the  proper  administration  of  his  forces 
to  establish  battalions  of  less  than  four  companies,  he  has  the 
authority  to  do  so,  and  if  an  officer  of  lower  grade  is  assigned 
in  orders  issued  by  competent  authority  to  the  command  of 
such  a  battalion  he  is  entitled  to  the  pay  of  a  major  while 
exercising  that  command.  The  one  essential  thing  is  that  the 
battalion  must  be  duly  organized  as  such,  and  not  be  simply 
a  body  of  men  of  sufficient  number  to  constitute  a  battalion, 
but  unorganized.  The  question  whether  a  regiment  shall  be 
organized  into  battalions  of  two,  three,  or  four  companies 
each  is  one  of  administration  with  which  the  military  authori- 
ties have  to  do,  and  not  the  accounting  officers. 

The  decision  of  December  30, 1898,  fntpra^  in  so  far  as  it  con- 
flicts with  the  principles  of  this  decision,  is  hereby  overruled. 


CHARGING  AN  OFFICER  OF  THE  NAVY  WITH 
AN  ERRONEOUS  PAYMENT  MADE  UNDER  HIS 
ORDER. 

In  order  to  charge  a  commanding  officer  of  the  Navy  with  a  payment  made 
by  his  order,  under  section  285,  Revised  Statutes,  which  provides  that 
when  a  payment  is  made  by  a  disbursing  officer  by  order  of  a  in^in- 
manding  officer  of  the  Navy  the  same,  if  erroneoas,  shall  be  charged 
to  the  commanding  officer,  it  is  necessary  that  there  should  be  a  tx>ni- 
pliance  with  Article  1475,  Navy  Regulations  of  1900,  which  providesa 
that  it  is  the  duty  of  a  pay  officer,  when  ordered  by  his  commandinj^ 
officer  to  make  an  expenditure  which  he  believes  to  be  illegal  or  con- 
trary to  regulation,  to  state  in  writing  the  grounds  of  his  objection  and 
request  that  the  order  be  given  in  writing. 

An  officer  of  the  Navy  who  uses  due  care  in  examining  the  papers  of  a 
recruit,  and  who  enlists  him  and  certifies  that  he  has  reenlisted  aft^r 
an  honorable  discharge,  is  not  responsible  for  honorable-discharge 
money  paid  to  him  where  it  is  shown  that  the  man  was  not  entitled 
to  the  same  l>ei'ause  he  had  never  received  an  honorable  discharge 
and  the  purported  certificate  of  discharge  presented  to  the  enlisting 
officer  was  afterwards  shown  to  have  been  a  forgery. 
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{Decision  hy  Comptroller  Trace^oell^  April  80^  190S.) 

John  J.  Read,  rear-admiral,  United  States  Navy,  appealed 
February  11,  1902,  from  the  action  of  the  Auditor  for  the 
Navy  Department  in  settlement  dated  January  30,  1902,  rais- 
ing a  charge  of  $180  against  him  on  account  of  honorable- 
discharge  money  paid  under  his  orders  to  one  James  R.  Hull 
as  boilermaker.  United  States  Nav3\ 

Said  Hull,  claiming  to  have  been  previously  discharged 
from  the  United  States  naval  service,  presented  himself  for 
reenlistment  on  the  U.  S.  receiving  ship  Richinond-  November 
14,  1899.  He  exhibited  a  discharge  certificate  in  the  asual 
form  and  written  upon  one  of  the  blanks  used  by  the  Navy 
Department.  It  puiported  to  show  him  honorabh^  discharged 
from  the  U.  S.  S.  Brooklyn  and  from  the  naval  service  of  the 
United  States  August  26,  1899.  He  passed  the  usual  exami- 
nation, and  was  accepted  in  the  rating  of  boilermaker.  Upon 
the  direction  of  the  claimant  as  commanding  officer  of  the 
vessel  the  man  was  credited  on  the  rolls  of  the  vessel  with 
four  months'  pay  at  the  rate  he  was  supposed  to  have  been 
receiving  at  the  date  of  his  discharge  as  honomble-discharge 
money,  amounting  to  $240.  He  was,  however,  in  accordance 
with  the  practice  in  such  cases,  paid  only  a  portion  of  this 
amount,  and  actually  received  but  $180.  He  deserted  on  the 
same  daj'  he  enlisted,  and  has  not  been  apprehended.  As  cus- 
tomary in  such  cases,  the  man's  discharge  certificate  was  sent 
in  to  the  Navy  Department  to  be  exchanged  for  a  continuous- 
service  certificate,  when  it  was  discovered  that  the  discharge 
was  a  forgery,  and  that  no  such  person  had  ever  been  dis- 
charged from  the  naval  service  as  therein  set  forth. 

The  claimant  contends  that  as  he  only  complied  with  the 
regulations  requiring  the  reenlistment  of  men  who  present 
honorable-discharge  certificates,  and  as  his  work  in  this  case 
was  conducted  with  the  usual  circumspection,  he  should  not 
be  charged  with  the  amount  paid  as  honorable-discharge 
money. 

The  Auditor  stated  the  reason  for  his  action  as  follows: 

*' Disallowed  under  authority  of  section  285,  Revised  Stat 
utes,  which  provides  that  the  commanding  officer  by  whose 
order  the  disbursement  is  made  shall  be  held  accountable  for 
the  same." 
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The  direction  of  the  claimant  under  which  payment  of  the 
money  in  question  was  made  was  issued  in  the  usual  course  of 
business  as  commanding  officer  of  the  vessel,  and  I  do  not 
think  it  amounted  to  a  legal  order  under  said  section  285, 
especially  when  considered  in  connection  with  the  navy  regu- 
lation bearing  upon  the  subject. 

Article  1475,  Navy  Regulations  of  1900,  provides: 

"It  is  the  duty  of  the  pay  officer,  when  ordered  by  his  com- 
manding officer  to  make  an  expenditure  of  money  or  stores 
which  he  (the  pay  officer)  believes  to  be  illegal  or  contrary  to 
regulation,  to  state  in  writing  the  grounds  on  which  he  objects 
to  obeying  the  order,  and  request  that  he  be  given  the  order 
in  writing;  and  on  receipt  of  such  oi-der  the  expenditure  shall 
be  made,  and  the  commanding  officer  will  be  held  responsible 
if  the  expenditure  is  erroneous." 

This  regulation  read  in  connection  with  section  285,  Re- 
vised Statutes,  indicates  that  the  usual  directions  given  by  a 
commanding  officer  to  a  pay  officer  to  take  up  a  person  who 
reenlists  at  a  given  rating  or  rate  of  pay  is  not  to  be  regarded 
as  an  order,  within  the  meaning  of  said  section,  to  make  pay- 
ments accordingly,  and  that  if  a  paymaster  wishes  to  obtain 
the  benefit  of  such  an  order  he  is  required  to  state  his  objec- 
tions in  writing  and  request  a  written  order  specifically  direct- 
ing payment.  This  is  eminently  proper  and  fair,  for  the 
reason  that  the  rate  of  a  man's  pay  is  usually  determined  from 
the  pay  officer's  records,  and  for  the  further  reason  that  the 
commanding  officer's  order  must  frequently  be  based  upoD 
information  furnished  by  the  pay  officer  himself. 

Rear- Admiral  Read  appears  to  have  acted  with  due  dili- 
gence in  making  his  examination  of  this  man  on  his  applica- 
tion for  enlistment,  and  in  his  examination  of  the  evidence 
submitted  indicating  that  he  had  formerly  served  in  the  Navy 
as  an  enlisted  man,  and  had  been  honorably  discharged  under 
conditions  entitling  him  to  reenlistment  pay  should  he  reen- 
list  within  the  time  prescribeil  by  law.  The  certificate  of  dis- 
charge was  made  out  upon  a  blank  emplo3^ed  by  the  Navy 
Department  for  issuing  honorable  discharges,  and  the  blank 
spaces  were  filled  in  in  different  handwritings.  The  docu- 
ment had  all  the  appearances  on  its  face  of  being  genuine, 
and  indeed  it  seems  quite  probable  that  at  least  one  signature' 
on  the  paper  is  genuine.  Under  these  circumstances  the 
action  of  the  claimant  in  enlisting  the  man  and  certifying 
to  the  paymaster  that  he  had  complied  with  the  conditions 
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requested  the  revision  of  certain  disallowances  made  by  the 
Auditor  for  the  State  and  other  Departments  in  the  settle- 
ment of  his  account  for  the  quarter  ended  December  31, 1901, 
per  certificates  dated  March  17  and  21,  1902,  respectively. 

The  disallowances  objected  to  are  for  making  transcripts 
and  sending  up  original  papers  in  two  classes  of  cases  disposed 
of  by  the  commissioner. 

1.  Cases  wherein  defendants  were  never  arrested,  disallowed 
by  the  Auditor  upon  the  ground  that  transcripts  in  such  cases 
are  not  required. 

2.  Cases  against  Chinese  persons  for  violation  of  Chinese- 
exclusion  acts,  wherein  the  defendants  were  discharged,  which 
were  disallowed  upon  the  ground  that  the}'  were  not  author- 
ized nor  required,  because  these  weYeJi?ial  hearings. 

Among  the  various  fees  to  commissioners  provided  by  the 
act  of  May  28,  1896  (29  Stat.,  184),  is  one  of  60  cents  for 
transcript  of  proceedings  when  required  by  order  of  court, 
etc.,  and  the  commissioner's  claim  to  the  fees  now  in  issue  is 
based  upon  that  provision  of  the  statute  and  the  following 
order  passed  by  the  United  States  district  court  for  the  dis- 
trict of  Massachusetts,  dated  Ma}'  4,  1889: 

''For  the  purpose  of  insuring  unifonnity  of  practice  among 
the  United  States  commissioners  in  disposing  of  original  papers, 
it  is  hereby  ordered  that  after  the  final  disposition  of  each  case 
before  the  commissioner  he  shall  transmit  to  the  clerk  of  the 
court  of  the  United  States  for  the  district  having  cognizance 
of  the  offense  charged  the  original  papers,  together  with  all 
recognizances  taken  b}-  him  in  the  case,  with  a  proper  tran- 
script of  the  proceedings,  and  shall  schedule  the  papers  for- 
warded and  aad  thereto  a  statement  of  all  the  fees  accruing  in 
the  case,  including  his  own  fees." 

He  also  submitted,  in  further  support  of  his  claim,  the 
following  proceedings  had  at  the  October  term,  1862,  by  the 
United  States  circuit  court  for  said  district  in  the  case  of 
United  States  v.  J(fhn  C.  Cook: 

''This  was  a  motion  made  by  T.  K.  Lothrop,  esq.,  assistant 
United  States  attornev,  for  an  order  to  William  S.  Dexter, 
esq.,  one  of  the  commissioners  of  the  court,  requiring  him  to 
make  return  to  the  court  of  his  doings  with  respect  to  a  com- 
plaint made  before  him  on  behalf  of  the  United  States  against 
said  Cook  on  the  18th  day  of  July,  A.  D..1862.  And  there- 
upon the  said  commissioner  inforaied  the  court  that  the  said 
Cook  was,  after  hearing  testimony  in  that  behalf,  discharged 
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by  the  said  commissioner,  and  that  the  said  commissioner  had 
been  instructed  by  the  Treasury.  Department  at  Washington 
that  all  charges  for  returns  to  court  in  cases  whei^ie  defendants 
were  not  an*ested  or  were  discharged  upon  hearing  are  unau- 
thorized, and  prayed  the  direction  of  the  court  in  the  premises; 
and  thereupon  it  was  ordered  by  the  court  that  the  return 
moved  for  be  made  by  the  commissioner.  And  the  court  was 
further  of  opinion,  and  instructed  the  commissioner,  that 
return  ^houla  be  made  of  the  doings  of  commissioners  in  all 
cases  where  defendants  were  not  arrested  or  were  discharged 
upon  hearing,  and  that  the  commissioners  were  authorized  to 
charge  therefor." 

In  the  cases  referred  to  as  class  1,  the  warrants  of  arrest, 
after  having  been  delivered  to  the  marshal  for  service,  were 
returned  unexecuted;  whereupon,  at  the  instance  of  the  United 
States  attorney,  the  commissioner  dismissed  them  and  discon- 
tinued the  cases. 

The  order  and  proceeding  above  quoted  are  broad,  and 
show  the  evident  intention  of  the  courts  to  keep  track  of  the 
doings  of  commissioners  in  all  proceedings  had  by  them,  and 
in  so  far  as  they  relate  to  such  proceedings  as  are  within  the 
jurisdiction  of  the  courts  are  conclusive;  therefore  the  Audi- 
tor's disallowances  of  fees  for  transcripts  in  cases  designated 
as  class  1  are  overruled. 

The  same  rule  would  apply  to  the  cases  designated  as  class 
2  (Chinese-exclusion  cases)  if  the  courts  had  jurisdiction  to 
regulate  the  action  of  commissioners  in  such  cases. 

The  orders  quoted  are  general  in  their  terms,  and  have  no 
specific  relation  to  Chinese-exclusion  cases,  but  even  if  they 
did,  would  be  without  force  as  to  them  for  the  reason  above 
indicated. 

In  ILx/ver'^s  case  (6  Corap.  Dec. ,  404),  commenting  upon  sec- 
tion 13  of  the  act  of  September  13,  1884  (25  Stat.,  47H),  in 
connection  with  f^padfic  orders  of  court  directing  commis- 
sioners to  send  up  papers,  etc.,  in  Chinese-exclusion  cases,  it 
is  said  (408): 

^-This  act  in  plain  and  unequivocal  terms  gives  to  the  com- 
missioner original  and  final  jurisdiction,  concurrent  with  that 
of  any  justice,  judge,  or  United  States  court,  and  his  judg- 
ment of  deportation  when  rendered  can  not  be  reviewed  by 
the  district  court  except  upon  appeal  by  the  defendant. 

'*The  evident  trend  of  legislation  upon  this  matter  is  to 
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was  considered  of  the  highest  importance  that  the  lighter  to 
replace  her  be  built  and  put  in  commission  at  the  earliest 
practicable  date. 

"  7.  Specifications  and  drawings  were  prepared  as  auickly 
as  possible,  and  proposals  for  the  construction  of  the  lighter 
were  advertised  for  sixteen  days  instead  of  the  usual  thirty 
days,  and,  in  brief,  everything  possible  on  the  part  of  the 
United  States  to  further  the  early  delivery  of  the  new  boat 
was  done. 

''8.  With  the  urgency  of  this  requirement  for  early  deliv- 
ery in  view,  it. was  provided  in  the  specifications  (par.  36) 
that— 

"  *  Bidders  must  state  in  their  proposals  the  number  of  days 
(Sundays  and  legal  holidays  excepted)  within  which  they  will 
deliver  the  lighter  complete.  Tne  time  thus  named  by  the 
successful  bidder  shall  be  the  time  stipulated  in  the  x^ontract 
for  the  completion  and  delivery  of  the  vessel,  and  shall  com- 
mence to  run  from  the  date  of  notification  of  approval  of 
contract. 

**'It  must  be  clearly  understood  that  time  is  an  essential 
feature  of  the  contract  herein  contemplated,  and  that  upon 
failure  to  complete  the  said  contract  within  the  time  stipulated 
the  contractor  will  be  reouired  to  pay  to  the  United  States 
fifty  dollars  (*50.00)  per  day  for  each  day  of  delay  (Sundays 
and  legal  holidays  excepted)  in  the  completion  of  the  con- 
tract, the  said  payment  to  be  made  as  liquidated  damages,  and 
not  by  way  of  penalty;  and* the  party  of  the  first  part  may 
deduct  from  any  sum  due  or  to  oecome  due  the  contractor 
any  sums  accruing  for  liquidated  damages  as  herein  stated.' 

*'  9.  The  conti-act,  to  which  these  specifications  are  attached, 
also  provides  (par.  5)  that — 

"  '  It  is  further  expressly  understood  and  agreed  that  time 
shall  be  considered  as  an  essential  feature  of  this  contract,  and 
that  in  case  of  failure  upon  the  part  of  the  partv  of  the  second 
part  to  complete  this  contract,  as  specified  and  agreed  upon, 
that  the  party  of  the  second  part  shall  and  wilT  pay  to  the 
United  States  the  sum  of  fifty  dollars  ($50.00)  for  each  and 
every  day  the  said  party  of  the  second  part  shall  delay  in  the 
completion  of  this  contract,  which  said  sum  of  fifty  dollars 
($50.00)  per  day  is  hereby  agreed  upon,  fixed,  and  detemiined 
by  the  parties  hereto  as  the  damages  which  the  said  United 
States  will  suffer  by  such  delav  ana  default,  and  not  by  way 
of  penalty;  and  that  the  said  iTnited  States  shall  also  have  the 
rignt  to  recover  from  the  party  of  the  second  part  all  cost  of 
inspection  and  superintendence  incurred  by  the  said  United 
States  during  the  period  of  delay,  and  also  whatever  sums 
may  be  expended  by  the  party  of  the  first  part  in  completing 
the  said  contract  in  excess  of  the  price  herein  stipulated  to  be 
paid  to  the  party  of  the  second  part  for  completing  the  same. 
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And  the  said  party  of  the  first  part  may  deduct  or  retain  all 
the  above-mentioned  suras  out  of  or  from  any  money  or 
reserved  percentage  that  may  be  due  or  become  due  the  party 
of  the  second  part  under  this  agreement.' 

"10.  It  will  be  noted  that  the  provision  as  to  time  in  the 
specifications  provides  for  the  exception  of  Sundays  and  legal 
holidays,  while  in  the  contract  it  is  for  'each  and  every  da^'.' 
The  (Comptroller  has  decided,  however,  that  there  is  no  real 
conflict  in  the  paragraphs  in  question  when  read  together,  the 
provision  in  the  specifications  being  regarded  as  explanatory 
of  that  in  the  contract.     (8  Comp.  Dec,  240.) 

"11.  In  the  exception  to  this  voucher,  made  by  the  oflice 
of  the  Chief  of  Engineers,  quoted  stip7'a^  it  is  recited  that — 

"  'As  on  the  face  of  this  voucher  it  is  stated  that  no  actual 
damages  were  suffered  bv  the  United  States,  it  is  believed 
that  the  Comptroller,  if'  the  case  were  submitted  to  him, 
would  decide  that  the  deduction  should  not  be  made.' 

"12.  The  statement  on  the  voucher,  however,  is  that  'The 
United  States  suffered  no  actual  damage  thai  can  he  deter- 
mined^^  and  it  was  owing  to  the  fact  that  the  aincmnt  of  such 
damage  could  not  be  determined  that  the  {provision  for  liqui- 
dated damages  was  made  in  the  specifications  and  contract. 
In  stating  that  there  were  no  actual  damages  that  could  be 
determined,  it  is  meant  that  there  was  no  actual  outlay  or 
other  expense,  the  amount  of  which  could  be  definitel}^  ascer- 
tained for  deduction.  The  inspection  of  the  construction  of 
the  boat  was  obtained  by  the  hire  of  a  marine  architect,  who 
prepared  the  general  drawings  and  inspected  the  construction 
at  a  certain  percentage  of  the  conti'act  price,  so  there  was  no 
direct  increase  of  the  cost  of  such  inspection  on  account  of  the 
delay.  There  was  also  m^^  own  time  in  making  inspections 
of  tfieboat,  the  expense  of  which  can  not  be  determined,  being 
paid  as  an  oflicer  of  the  Government  independently  of  specific 
service.  The  expense  of  such  inspection,  however,  can  not 
be  said  to  be  without  cost  to  the  Government.  If  there  had 
been  expense  to  the  United  States  on  account  of  inspection 
and  superintendence,  or  on  account  of  expenditures  made  by 
the  United  States  in  completing  the  contract,  such  expenses 
would  have  been  deducted,  not  as  forming  any  part  of  the 
liquidated  damages,  but  under  the  provisions  of  pa*ragraph  5 
of  the  contract,  quoted  supra^  whicn  provides  for  the  d^uc- 
tion  of  inich  expenses  in  addition  to  the  amount  agreed  upon 
as  liquidated  damages.     *    *    * 

"17.  It  will  be  seen  from  my  remarks  above  as  to  the 
urgent  need  of  the  new  boat  in  this  case  that  the  vessel  was 
wanted  for  daih'  service  to  and  from  the  islands  just  as  soon 
as  it  could  be  delivered.  And  it  would  seem  that  the  question 
of  the  importance  of  the  delivery  on  time  was  brought  out  as 


Digitized  by  CjOOQ IC 


LIQUIDATED   DAMAGES.  767 

clearly  as  possible  in  the  specifications,  which,  in  addition  to 
paragraph  36,  quoted  supra,  also  stated  (par.  .37)  that — 

'^  'In  comparing  bids,  the  time  of  delivery  specified  by  the 
bidders  will  be  considered,  each  day  of  dififerences  between 
bids  being  rated  as  equivalent  to  fifty  dollars  ($50.00).' 

*'  18.  As  a  matter  of  justice  to  competing  bidders  the  deduc- 
tion, if  reasonable,  should  be  made,  for  it  is  to  be  presumed 
that  a  careful  and  prudent  bidder  would  consider  seriously 
the  clause  in  the  specifications  providing  for  payment  of  liqui- 
dated damages  in  case  of  the  failure  of  the  successful  bidder 
to  deliver  the  boat  at  the  time  agreed  upon,  and  that  the 
amount  of  the  bidder's  proposal  would  be  largely  influenced 
by  such  provision.  In  fact  there  is  little  doubt  tfiat  consider- 
ably lower  bids  would  have  been  obtained  if  the  element  of 
time  had  not  entered  into  the  contract  to  such  an  extent. 

"19.  In  accordance  with  paragraph  36  of  the  specifications 
the  time  stipulated  in  the  contract  for  the  completion  and 
delivery  of  the  vessel  was  the  time  named  by  the  successful 
bidder  in  his  proposal,  which  in  this  case  was  120  days  from 
date  of  notification  of  approval  of  contract.  It  would  seem 
that  the  question  of  time  in  this  case  had  been  carefully  con- 
sidered by  the  bidder,  as  it  afterward  proved  that  the  time 
stated  was  ample  for  the  construction  and  delivery  of  the 
vessel  had  the  work  been  properly  supervised. 

"20.  The  hull  of  the  vessel  was  built  at  the  shipyard  of  the 
contractor,  at  Essex,  Mass.,  and  then  brought  to  Boston  for 
the  installation  of  the  machinerv  and  finishing  of  the  wood- 
work, etc.  After  the  vessel  reached  Boston  there  was  plenty 
of  time  to  install  the  machinery  and  deliver  the  lighter  within 
the  conti-act  time. 

"21.  A  month  before  the  boat  was  finished  nearly  all  the 
important  work  had  been  done.  The  work  remaining  was 
merely  odds  and  ends  of  finishing  up.  For  about  a  month 
previous  to  the  expiration  of  the  contract  time  for  the  comple- 
tion of  the  boat  I  made  frequent  inspections  of  the  work.  It 
was  quite  evident  that  the  work  was  not  proceeding  properly, 
and  on  nearly  everv  visit  I  expressed  my  doubts  to  the  fore- 
man in  charge  of  the  work  as  to  the  boat  being  finished  on 
time,  and  frequently  called  his  attention  to  the  fact  that  the 
contract  provided  for  a  penalty  of  $50  per  day  if  the  boat  was 
not  completed  on  time. 

"22.  On  December  12,  1901,  in  writing  to  the  contractor 
about  the  progress  of  the  work  on  the  new  vessel,  I  called 
his  attention  to  the  importance  of  completing  the  boat  within 
the  contract  time,  as  follows: 

"  'The  date  upon  which  the  boat  must  be  delivered  is  Jan- 
uary the  13th;  this  gives  you  120  days  from  the  date  you  were 
notified  of  the  approval  of  the  contmct,  exclusive  of  Sundays 
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and  holidays.  I  do  not  think  that  it  will  be  possible  for  you 
to  get  an}^  extension  of  the  time  and  that  if  the  boat  is  not 
completed  on  the  date  specified  you  will  certainly  be  charged 
up  with  the  expense  of  $50  a  day.  While  it  is  probable  that 
you  have  been  delayed  more  or  less  lately  by  the  weather, 
the  delay  on  account  of  bad  weather  during  the  time  that  the 
boat  has  been  under  construction  has  been  much  less  than 
would  be  ordinarily  anticipated,  and  I  do  not  consider  that 
you  would  be  entitled  to  any  extension  on  account  of  delays 
by  weather  unless  the  delay  had  been  greater  than  would  be 
ordinarily  expected.' 

*'23.  There  is  no  question  but  that  with  proper  superin- 
tendence the  work  could  have  been  finished  several  days  in 
advance  of  the  contract  time.  The  contractor  himself  admit- 
ted to  me  more  than  once  that  if  he  had  been  able  to  attend  to 
it  personally,  or  if  he  had  had  a  foreman  in  charge  who  for- 
merly suoemsed  work  for  him,  the  boat  would  have  been 
completed  in  advance  of  the  time  called  for.  It  was  simplv  a 
case  of  his  having  other  work  on  hand  to  which  he  gave  Tbis 
attention  rather  tnan  to  this  and  trusting  to  luck  to  escape 
from  any  penalty.     *    *     * 

''29.  I  have,  therefore,  the  honor  to  request  your  decision 
as  to  whether  payment  of  amount  deducted  from  the  account 
of  the  contractor  should  be  made  to  him  on  a  subsequent 
voucher." 

The  genei-al  principles  governing  provisions  for  liquidated 
damages  for  delay  in  completing  work  under  a  contract  were 
considered  in  8  Comp.  Dec,  133,  to  which  you  refer.  The 
conclusion  reached  in  that  case  that  the  sum  fixed  as  liquidated 
damages  was  unreasonable,  and  therefore  must  be  construed 
as  a  penalty,  was  determined  mainly  by  the  facts  that  there 
were  no  actual  damages,  and  that,  owing  to  the  long  period  of 
delay,  from  which  no  injury  was  suffered,  the  sum  fixed  for 
each  day's  delay,  if  enforced,  would  have  imposed  a  loss  upon 
the  contractor  of  a  large  sum  as  compared  with  the  value  of 
the  flatboats  provided  for.  It  was  not  intended  by  that  deci- 
sion, however,  to  establish  a  fixed  rule  that  these  two  elements 
should  be  decisive  in  all  cases.  Other  conditions  may  be 
controlling. 

While  the  amount  of  actual  damages  arising  from  delay  is 
often  a  most  important  if  not  controlling  element,  yet  I  think 
there  is  a  class  of  cases  in  which  the  probability  of  damages 
being  incurred  is  sufficient  to  justify  the  parties  in  providing 
therefor  by  agreeing  upon  the  compensation  to  be  paid  by  the 
contractor  for  the  risk  imposed  by  his  delay.     Sometimes 
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such  a  risk  is  an  element  which  can  not  be  judiciously  ignored. 
In  the  case  now  under  consideration  it  appears  that  circum- 
stances compelled  the  Government  to  use  for  the  transportation 
of  its  property  and  employees  a  boat  which  was  unseaworthy . 
There  was  a  risk  of  loss  of  both  property  and  life.  If  such  a 
loss  had  happened  the  injury  would  probably  have  far  exceeded 
the  provision  for  damages. 

In  such  cases,  during  the  time  specified  for  doing  the  work, 
the  risk  must  of  course  be  borne  by  the  party  for  whom  it  is 
being  done;  but  where  the  contractor  fails  to  complete  the 
work  within  that  time  the  risk  thereafter  is  due  entirely  to 
his  failure.  Under  such  circumstances  it  is  only  just  that  he 
should  agree  to  make  fair  compensation  for  the  risk  continuing 
solely  by  his  default.  A  contractor  who,  after  the  event, 
should  claim  that  he  should  not  be  required  to  pay  the  com- 
pensation agreed  upon  because  the  loss  did  not  happen,  would, 
I  think,  be  entitled  to  little  consideration.  Where  the  cir- 
cumstances were  known  to  both  of  the  parties,  and  in  contem- 
plation thereof  they  agreed  upon  a  fair  compensation  for  the 
risk  occurring  during  the  delay,  I  think  such  compensation 
should  be  regarded  as  liquidated  damages,  and  that  it  is 
immaterial  whether  the  loss  apprehended  actually  happened 
or  not. 

But  by  your  communication  of  March  8, 1902,  in  reply  to  a 
request  for  further  infonnation,  it  appears  to  be  doubtful  if 
the  contractor  had  definite  knowledge  that  such  a  risk  was 
involved.  It  does  not  appear  therefore  that  the  provision 
for  liquidated  damages  was  agreed  upon  in  contemplation  of 
such  risk.  Under  this  state  of  facts  I  do  not  think  such  risks 
can  be  taken  into  consideration  in  construing  this  provision. 

By  an  endorsement  by  the  Chief  of  Engineers  upon  your 
communication  it  further  appears  that  it  was  not  necessary 
for  the  Government  to  use  the  old  boat  or  any  other  boat 
during  the  period  of  delay,  and  that  the  Government  suf- 
fered no  inconvenience  or  extra  expense.  I  am  therefore  of 
opinion  that  the  sum  specified  as  liquidated  damages  is  un- 
reasonable, and  that  it  must  therefore  be  construed  to  provide 
for  a  penalty,  and  can  only  be  enforced  to  the  extent  of  the 
actual  damages  caused  by  the  delay.  As  no  damages  were 
caused  by  the  delay,  you  are  authorized  to  pay  the  contractor 
the  amount  withheld  as  liquidated  damages. 
24941— Vol.  8 id 
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USE   OF   THE    ARMY    PAY    TABLES    IN    MAKING 
PAYMENTS    TO    OFFICERS    OF   THE    REVENUE- 
.  CUTTER  SERVICE. 

Payment  of  officers  of  the  Revenue-Cutter  Service  in  accordance  with  the 
army  pay  tables  or  the  method  of  making  payments  to  officers  of 
the  Army  is  not  authorized. 

{Decmon  hy  ComjytrolUr  TracexrelL  May  5,  1902.) 

The  Auditor  for  the  Treasun-  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute  as  follows: 

''Section  3,  of  the  act  of  April  12,  1902,  'To  promote  the 
eflSciency  of  the  Revenue-Cutter  Service '  contains  the  follow- 
ing provision: 

"'That  the  commissioned  oflScers  of  the  United  States 
Revenue-Cutter  Service  shall  hereafter  receive  the  same  pay 
and  allowances,,  except  forage,  as  are  now  or  may  hereaiteV 
be  provided  by  law  for  oflScers  of  corresponding  l-ank  in  the 
Army,  including  longevity  pay.' 

"Capt.  C.  F.  Shoemaker,  of  the  United  States  Revenue- 
Cutter  Ser\dce,  has  filed  a  claim  in  this  oflSce  for  his  pa^^  under 
this  law  for  services  rendered  from  April  12  to  ^>,'6,  inclusive, 
which  claim  has  the  approval  of  the  Assistant  Secretary  of 
the  Treasurv. 

"This  claim  is  based  on  longevity  pay,  at  the  mte  of  $3,501) 
per  annum,  and  seems  to  be  correct  in  that  respect,  as  the 
register  of  oflScers  and  vessels  of  the  United  States  Revenue- 
Cutter  Service  for  July,  1901,  shows  that  Captain  Shoe- 
maker's original  appointment  was  dated  25th  of  June,  1868, 
which  woidd  entitle  him  to  the  twenty  years'  increase  pay  for 
his  grade  of  captain,  ranking  with  a  major  in  the  Arm^'. 

"  Heretofore  officei-s  of  the  Revenue-Cutter  Service  have 
received  their  pay  in  accordance  with  the  salary  tables  pre- 
scribed for  the  paj'ing  of  civil  employees  of  the  Government, 
which  are  basea  on  quaiterly  divisions  of  annual  salaries,  and 
would  give  Captain  Shoemaker  the  sum  of  $163.46  on  thLs 
claim. 

"The  claim  as  presented,  however,  is  based  on  the  army 
pay  tables,  which  are  compiled  by  dividing  the  yearly  pay 
(sec.  1261,  Revised  Statutes)  into  twelve  monthly  payments 
(sec.  1268)  of  equal  amounts,  and  these  equal  monthly  instal- 
ments into  thirtv  equal  parts  for  each  dav's  pa3\  (Dec. 
Second  Comp.,  1869,  par.  534,  vol.  25,  p.  763^) 

"As  these  army  pay  tables  were  compiled  under  the 
direction  of  the  Paymaster-General  of  the  Army,  for  the  pay 
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of  the  Army,  and  have  stood  for  many  years  with  at  least  the 
tacit  approval  of  the  accounting  officers  of  the  Treasury 
Department,  it  seems  proper  that  the  same  construction  and 
method  of  application  should  obtain  under  the  enactment  of 
the  same  law  for  the  Revenue-Cutter  Service. 

"This  office  has,  therefore,  decided  that  all  pay  for  services 
of  officers  of  the  Revenue- Cutter  Service  rendered  on  and 
after  April  12,  1902,  should  be  made  out  in  conformity  with 
the  army  pa\^  tables,  compiled  under  the  direction  of  the  Pay- 
master-General of  the  Army,  under  date  of  January  15, 1902, 
until  said  tables  are  amended  by  proper  authority. 

"This  decision  seems  to  be  in  harmony  with  your  decisions 
under  date  of  April  18,  26,  and  26,  on  the  question  of  allow- 
ances, under  this  same  section  of  the  law." 

Section  3  of  the  act  of  April  12, 1902,  smpra^  provides  that 
commissioned  officers  of  the  Revenue-Cutter  Service  shall 
receive  the  same  pay,  including  longevity  pay,  that  is  "pro- 
vided by  law  "  for  officers  of  the  Army  of  corresponding  rank. 
Section  2  specifies  the  rank  of  officers  of  the  Army  which  cor- 
responds with  those  of  the  Revenue-Cutter  Service,  and  therein 
the  rank  of  major  in  the  Army  is  specified  as  corresponding 
with  a  captain  in  the  Revenue-Cutter  Service. 

Section  1261  of  the  Revised  Statutes  provides  that  a  major 
of  the  Army  shall  be  entitled  to  $2,500  "a  year."  Section 
1262  of  the  Revised  Statutes  provides  that  offi<jers  of  the 
Aniiy  below  the  rank  of  brigadier-general  shall  be  allowed 
10  per  cent  of  their  "current  yearly  pay"  for  each  term  of  5 
years  of  service. 

The  pay  "provided  by  law "  for  officers  of  the  Army  is  thus 
a  definite  sum  per  year.  But  it  is  provided  by  section  1268, 
Revised  Statutes, that  such  sum  "shall  be  paid  in  monthly 
payments  by  the  paymaster."  Whether  this  provision  is 
applicable  to  officers  of  the  Revenue-Cutter  Service  is  not 
free  from  doubt.  It  is  clear  that  it  can  not  be  applied  liter- 
ally, for  it  would  be  unreasonable  to  presume  that  Congress 
intended  that  officers  of  the  Revenue-Cutter  Service  should 
be  paid  by  paymasters  of  the  Army. 

But  so  far  as  the  requirement  of  monthly  payments  is  con- 
cerned it  is  not  material,  for  the  regulations  of  the  Revenue- 
Cutter  Service  contain  a  similar  provision.  It  is  only  in 
respect  to  the  application  of  this  provision  in  conjunction  with 
the  interpretation  that  has  been  put  upon  it  in  making  such 
payments  that  it  requires  consideration.     It  has  been  inter- 
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preted  as  authorizing,  if  not  requiring,  the  division  of  the 
yearly  pay  of  each  officer  into  twelve  equal  parts,  one  of  which 
is  to  be  paid  monthly.  The  army  pay  tables  are  computed  in 
accordance  with  this  division  of  the  yearly  pay,  and  on  the 
basis  of  thirty  days  to  each  month.  In  view  of  the  results 
produced  by  this  method  it  is  doubtful  if  it  is  authorized  by 
law.  This  may  be  illustrated  by  a  particular  example.  On 
the  basis  of  three  hundred  and  sixty-five  days  to  the  3'ear,  the 
pay  of  a  lieutenant-general,  which  is  $11,000  a  year,  is  $30.14 
per  day.  By  these  tables  it  is  $30.56  per  day.  Applying  the 
tables  to  the  same  pay  for  the  27th  and  28th  day  of  February, 
respectively,  according  to  the  rule  of  application  prescribed 
m  paragraph  733  of  the  Arm}^  Regulations  of  1901,  the  results 
are  as  follows:  For  the  27th,  $30.56;  for  the  28th,  $91.67. 
And  for  the  31st  day  of  any  month  an  officer  can  be  paid  noth- 
ing. These  egregious  results  are  not  eflFected  by  the  construc- 
tion of  the  statute  providing  for  monthly  payments,  but  by  an 
arbitrary  rule. 

A  similar  provision  for  monthly  payments  to  officers  of  the 
Revenue-Cutter  Service  was  made  by  paragraph  876  of  the 
regulations  of  1894.  This  paragraph  provides  that  these  offi- 
cers ''shall  be  paid  monthly  by  the  collector"  of  customs. 
Similar  provisions  for  monthly  payments  of  annual  salaries 
to  various  officers  of  the  Government  are  also  made  by  statute. 
Among  these,  the  following  are  found  in  the  Revised  Statutes: 

The  President,  section  153. 

The  Vice-President,  section  154. 

Heads  of  departments,  section  160. 

Assistant  Secretaries  of  the  Executive  Departments,  sections 
200,  234,  438. 

The  Chief  Justice  and  the  associate  justices  of  the  Supreme 
Court,  section  676. 

None  of  these  provisions  have  been  construed  to  require 
such  monthly  payments  to  be  one-twelfth  part  of  the  annual 
salary,  but  the  monthly  payments  to  these  officers,  including 
revenue-cutter  officers,  have  been  made  in  accordance  with 
the  Government  salary  tables  prepared  by  the  Treasury 
Department 

I  can  see  no  necessity  for  construing  the  provision  for 
monthly  payments  to  officers  of  the  Army  as  requiring  a  divi- 
sion of  their  annual  salary  into  such  parts,  and  in  view  of  the 
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preexisting  practice  in  the  payment  of  revenue-cutter  oflScers 
I  doubt  its  applicability  thereto.  The  fui-ther  subdivision  of 
such  monthly  pay  into  thirty  equal  parts,  which  forms  the 
basis  of  the  army  pay  tables,  and  the  application  of  those 
tables  according  to  the  rule  prescribed  for  the  Army  to  pay- 
ments to  revenue-cutter  officers,  would,  I  think,  be  unauthor- 
ized by  law. 

Such  application  could  only  be  made  upon  the  assumption 
that  the  method  of  paying  these  officers  is  governed  by  the 
Arm}'^  Regulations.     But  1  do  not  think  this  is  so. 

In  a  decision  by  this  office  dated  April  4,  1900  (MS.  Dec. 
vol.  13,  p.  31),  it  was  held,  under  a  similar  provision  for 
equalizing  the  pay  and  allowances  of  certain  officers  of  the 
Navy  with  the  pay  and  allowances  of  officers  of  the  Army, 
that  the  regulations  of  the  Army  governing  pay  and  allow- 
ances were  applicable  to  officers  of  the  Navy.  But  this  deci- 
sion was  based  upon  a  provision  in  the  act  referred  to  which 
is  not  contained  in  the  act  of  April  12,  1902,  »upra.  This 
provision  is  that  the  officers  of  the  Navy  shall  receive  the 
same  pay  and  allowances  as  are  or  may  be  provided  by  "or 
in  pursuance  of  law"  for  officers  of  corresponding  rank  in 
the  Army.  (Sec.  13,  act  of  March  3,  1899,  30  Stat.,  1007.) 
It  was  therefore  held  that  whatever  allowances  are  provided 
bylaw  "or  by  regulations  made  in  pursuance  of  law"  for 
officers  of  the  Ai-my,  the  officers  of  the  Navy  of  correspond- 
ing rank  are  entitled  to.  But  the  act  of  April  12, 1902,  supra, 
does  not  contain  the  provision  "or  in  pursuance  of  law,"  and 
1  am  therefore  of  opinion  that  the  regulation  governing  the 
method  of  making  monthly  payments  prescribed  by  paragraph 
733  of  the  Army  Regulations  of  1901  does  not  apply  to  offi- 
cers of  the  Revenue-Cutter  Service.  Therefore  payment  of 
these  officers  in  accordance  with  the  Army  Pay  Tables  or  the 
method  of  making  payments  to  officers  of  the  Army  is  not 
authorized. 

In  examining  this  question  my  attention  has  also  been 
directed  to  the  method  employed  in  the  preparation  of  the 
Government  Salary  Tables.  In  these  tables  the  amount  for 
each  day  of  annual  salaries  is  computed  upon  a  quarterly 
basis,  the  amount  of  each  annual  salary  being  divided  into 
four  equal  parts,  each  of  which  is  subdivided  in  accordance 
with  the  number  of  days  in  each  quarter.     The}'  therefore 
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involve  the  same  error,  but  in  a  minor  degree,  that  is  involved 
in  the  Army  Pay  Tables.  Thus  one  day's  pay  under  a  salary 
of  $11,000  a  year  is,  in  the  first  quarter,  ^0.56;  in  the  second 
quarter,  $30.22,  and  in  the  third  and  fourth  quarters,  $29.89. 
And  181  days'  pay  in  the  first  half  of  the  year  is  $6,500;  in 
the  second  half  of  the  year,  $5,410.33,  a  difference  of  $89.67. 

This  method  is  a  heritage  from  the  past.  It  is  presumed 
that  it  was  adopted  in  pursuance  of  provisions  in  the  early 
statutes  that  certain  annual  salaries  should  be  paid  quarterly. 
See  act  of  September  11,  1789  (1  Stat.,  67),  providing  for  the 
salaries  of  the  heads  of  departments  and  others.  But  as  indi- 
cated supra  this  provision  in  respect  to  the  heads  of  depart- 
ments was  changed  prior  to  the  adoption  of  the  Revised 
Statutes.  Therefore,  even  if  the  provision  for  quarterly  pay- 
ments was  sufficient  to  warrant  the  adoption  of  that  method, 
the  reason  has  failed. 

It  is  thus  seen  that  the  method  employed  in  the  preparation 
of  these  tables  is  not  prescribed  by  law.  The  question 
whether  it  is  authorized  by  law  is  not  now  before  me  and 
need  not  be  decided,  I  do  not  think,  however,  that  it  is  so 
manifestly  wrong  as  to  prohibit  the  use  of  the  tables  until 
others  can  be  prepared  and  distributed. 


INTEREST    ON    JUDGMENTS    AGAINST    REVENUE 

OFFICERS. 

Where  a  judgment  is  rec^overed  in  a  suit  against  a  revenue  officer,  and 
under  a  certificate  of  probable  cause  the  judgment  becomes  payable  by 
the  United  States,  the  Government  is  not  liable  for  interest  after  the 
date  of  final  judgment. 

{Decision  hy  CmnptroUer  Tracetodl^  May  7,  190£,) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  an 
original  construction  of  a  statute  as  follows: 

'^  As  required  by  section  8  of  the  act  of  Julv  31, 1894, 1  have 
the  honor  to  transmit  herewith  the  claim  of  Frederick  de  Bary 
&  C!o.  for  payment  of  a  judgment  rendered  in  his  favor  June  13. 
1900,  in  the  circuit  court  of  the  United  States,  fifth  circuit  and 
eastern  district  of  Louisiana,  in  suit  against  J.  J.  Carter,  col- 
lector of  internal  revenue  for  the  district  of  Louisiana,  which  is 
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allowed  by  the  Commissioner  of  Internal  Revenue,  for  1537.89, 
as  per  his  finding  of  facts  as  follows: 

'"finding  of  FACTS. 

'' '  Frederick  de  BaiT  &  Co.  were  wholesale  dealers  in  liquors 
in  the  city  of  New  ifork  and  as  such  imported  wines  and 
liquors  which  were  shipped  direct  to  New  Orleans,  La.,  with- 
out entering  any  other  American  port.  These  wines  and 
liquors  were  stored  in  a  warehouse  in  the  citv  of  New  Orleans 
and  orders  were  received  in  the  city  of  Jfew  York,  which 
orders  were  sent  from  New  York  to  the  manager  of  the  ware- 
house in  New  Orleans  directing  the  delivery  of  the  goods. 
For  this  they  were  held  liable  as  wholesale  dealers  of  liauors 
in  the  city  of  New  Orleans  and  were  required  to  and  did  pay 
on  July  5,  1898,  to  Collector  J.  J.  Carter,  the  sum  of  $338.33 
special  taxes  as  wholesale  liquor  dealers  from  September  1, 
1895,  to  June  30,  1898,  with  50  per  cent  penalty  upon  the 
special  tax  for  the  year  ending  June  30,  1898. 

"  'Frederick  de  Bary  &  Co.  denied  their  liability  as  whole- 
sale dealers  in  liquors  at  New  Orleans  and,  on  Jufy  22,  1898. 
made  claims  for  the  redemption  of  the  sj)ecial-tax  stamp  issuea 
and  the  penalty.  These  claims  were  rejected  January  11  and 
21,  1899. 

""Suit  was  thereupon  instituted  against  Collector  Carter 
and  tried  in  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Louisiana  and  judgment  rendered  in  favor 
of  the  defendant.  The  case  was  thereupon  appealed  to  the 
circuit  court  of  appeals,  and  the  judgment  of  the  circuit  court 
was  revei'sed  with  mstructions  to  grant  a  new  trial.  (On  stip- 
ulation of  counsel  it  is  agreed  that  this  case  abide  the  result 
in  DeBary  v.  Souer{C.  C.  A.),  101  Fed.,  425;  101  Fed.,  1006.) 

'' '  A  new  trial  was  had  and,  on  June  13, 1900,  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  sum. of  $333.33  with 
interest  at  the  rate  of  5  per  cent  per  annum  thereon  from  June 
28,  1898,  until  paid,  and  all  costs  of  suit  to  be  taxed.  The 
costs  as  taxed  were  $142.10.  A  certificate  of  probable  cause 
was  issued  June  13, 1900,  and  Frederick  de  Bary  &  Co.  ask  the 
payment  to  them  of  the  amount  recovered,  with  interest  and 
costs. 


« 


''  'The  claim  is  here})y  allowed  for  $537.89.' 
"  Under  section  3220,  Revised  Statutes,  the  Commissioner 
of  Internal  Revenue,  subject  to  regulations  prescribed  by  the 
Secretary  of  the  Treasury,  is  authorized  *  *  *  to  repay 
to  any  collector  or  deputy  collector  the  full  amount  of  such 
sums  of  money  as  may  be  recovered  against  him  in  any  court 
for  any  internal  taxes  collected  by  him,  with  the  cost  and 
expenses  of  suit.     *    *    * 
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''The  judgment  was  rendered  for  the  sum  of  $333.33,  with 
interest  at  the  rate  of  5  per  cent  per  annum  from  June  28, 
1898,  until  paid,  and  all  costs  of  suit  to  be  taxed.  A  certificate 
of  probable  cause,  or  that  the  collector  was  acting  in  the  per- 
formance of  his  o£Scial  duty,  is  embodied  in  the  judgment. 

'•  Under  decisions  of  the  Supreme  Court  in  the  case  of  the 
United  States  ex  veL  v.  John  Sherman  (98  U.  S.,  565),  and  case 
of  Schell  V.  Cochran  (107  U.  S.,  626),  the  principle  appears  to 
be  settled  that  in  cases  of  judgments  recovered  against  revenue 
officers,  and  a  certificate  of  probable  cause  is  issued  by  the 
court,  the  Government  is  only  bound  to  pay  interest  from  the 
date  the  cause  of  action  accrued  to  the  date  of  final  judgment. 

"  Under  these  decisions  I  have  decided  that  the  Commissioner 
of  Internal  Revenue  is  authorized,  under  section  3220,  Revised 
Statutes,  to  allow  or  repay  interest  provided  for  in  a  judg- 
ment recovered  against  an  internal-revenue  officer  from  the 
date  of  the  illegal  exaction  of  the  taxes  to  the  date  of  render- 
ing of  the  judgment,  and  not  to  a  later  date. 

The  correct  amount  in  this  case  being  for  principal 

amount  of  judgment $333.  33 

Interest  at  5  per  cent  per  annum  from  July  5, 1898, 
the  date  the  t^xes  were  collected,  to  June  13, 1900, 
the  date  of  judgment,  1  year  and  343  days 32.  32 

Taxed  costs \ 142. 10 


Totftl 507.75' 

The  decision  of  the  Auditor  is  approved. 


DETAIL   OF   PERSONS    EMPLOYED    UNDER    GEN- 
ERAL APPROPRIATIONS. 

The  provision  in  section  4  of  the  act  of  August  5,  1882,  that  no  civil  officer 
or  employee  ahall  "be  employed  at  the  seat  of  government  in  any 
executive  department  or  subordinate  bureau  or  office  thereof,  or  be 
paid  from  any  appropriation  made  for  contingent  expenses,  or  for  any 
specific  or  general  purpose,  unless  such  employment  is  authorized  and 
payment  therefor  specifically  provided  in  the  law  granting  the  appro- 
priation, and  then  only  for  services  actually  rendered  in  connection 
with  and  for  the  purposes  of  the  appropriation  from  which  payment 
is  made,"  does  not  prohibit  an  executive  department  from  detailing 
clerks  or  employees  employed  under  such  appropriations  to  duties  not 
connected  with  and  for  the  purpose  of  the  appropriation  from  which 
payment  is  made. 

{^Comptroller  Ti'aceioell  to  the  Special  Dit<hHrtiing  Agent  of  the 
Department  of  the  Interior^  May  7,  1902,) 

1  am  in  receipt  of  your  communication  of  the  29th  ultimo, 
in  which  you  ask  my  advance  decision  relative  to  the  legality 
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of  the  payment  by  you  as  disbursing  oflScer  of  certain  employ- 
ees on  the  pay  rolls  of  the  Office  of  Indian  Affairs  for  the  last 
two  weeks  of  the  current  month.     Your  communication  reads: 

"  I  have  the  honor  to  acknowledge  the  receipt  of  .your  com- 
munication dated  April  26,  1902,  in  which  you  transmit  a 
copy  of  a  report  of  the  agents  designated  by  the  Auditor  for 
the  Interior  Department  and  yourself  to  inspect  and  examine 
all  books,  papers,  and  other  matters  relating  to  my  accounts 
as  special  disbursing  agent  under  the  provisions  of  section 
5  of  the  act  of  March  15,  1898  (30  Stat.,  316). 

''The  special  agents,  after  reporting  the  correctness  of  my 
accounts,  refer  to  the  several  special  appropriations  from 
which  clerks  and  other  employees  are  paid  by  me,  and  express 
the  opinion  that  the  emplo\'ment  of  some  of  these  persons  is 
not  authorized  b}'  the  appropriation  acts.  These  appropri- 
ations for  the  current  fiscal  year  are  as  follows: 

"  1.  'For  continuing  the  work  of  transferring  the  Indian 
depredation  claims  from  the  Office  of  Indian  Affairs  to  the 
Court  of  Claims,  and  making  a  record  of  the  same,  and  for 
the  proper  care  and  custody  of  the  papers  and  records  relat- 
ing thei-eto  under  the  provisions  of  the  act  approved  March 
3,  1891  (26  Stat.,  851),  *4:,600.'     (31  Stat,  1075.) 

•'From  this  appropriation  there  are  paid  in  addition  to 
Charles  G.  Porterheld,  the  only  employee  for  whose  payment 
from  the  said  appropriation,  in  the  opinion  of  the  agents, 
there  is  any  authority  of  law,  Samuel  D.  Caldwell,  Thomas 
K.  KinnarS,  and  Anna  Gilbert.  Samuel  D.  Caldwell  was 
appointed  to  his  present  position  July  26,  1898,  at  $1,200  per 
annum;  Thomas  K.  Kinnard  was  appointed  March  31,  1900, 
at  a  salary  of  $1,200;  and  Mrs.  Anna  Gilbert  was  appointed 
a  laborer,  classified,  on  the  allotment  roll  May  18, 1898,  at  the 
rate  of  $660  per  annum,  promoted  to  $840  April  1,  1901,  to 
$900  May  1,  1901,  and  to  $1,000  on  the  depredation  roll  Sep- 
tember 1,  1901,  and  was  detailed  by  the  Secretary  of  the 
Interior  for  duty  in  the  Indian  division  of  his  office  May  18, 
1898.  I  am  informally  advised  by  the  chief  of  the  Indian 
division  that  she  is  employed  upon  work  pertaining  to  allot- 
ments and  irrigation,  and  any  matters  in  connection  with  dep- 
redations that  may  come  before  the  Secretary's  office  in  the 
way  of  copj'ing  or  comparing  papers. 

''2.  *  To  enable  the  President  to  cause,  under  the  provisions 
of  the  act  of  February  8,  1887,  entitled  "'An  act  to  provide 
for  the  allotment  of  lands  in  severalty  to  Indians,"  such 
Indian  reservations  as  in  his  judgment  are  advantageous  for 
agricultural  and  grazing  purposes,  to  be  surveyed  or  resur- 
veyed  for  the  purposes  of  said  act  and  to  complete  the  allot- 
ment of  the  same,  including  the  necessary  clerical  work  in  the 
field  and  in  the  Office  of  Indian  Affairs,  and  delivery  of  trust 
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patents,  so  far  as  allotments  shall  have  been  selected  under 
said  act,  $30,000.'    (31  Stat,  1074-1075.) 

''The  roll  of  employees  under  the  above  appropriation  is 
designated  as  the  '  allotment  roll,'  and  on  it  are  emploved 
the  following  persons,  with  the  date  of  their  last  appoint- 
ment: 

"Charles  H.  Dickson,  September  1,  1901,  and  Robert  F. 
Thompson,  October  13,  1899,  each  at  $1,800  per  annum; 
George  A.  Ward,  January  3,  1901,  at  $1,600  per  annum; 
Charles  E.  Behle,  Julv  1,  1901,  Joseph  L.  Dodge,  December 
20,  1898,  James  S.  Dougall,  March  16,  1900,  Charles  F. 
Haeke,  March  1,  1900,  Margaret  R.  Hodgkins,  January  16, 
1899,  and  Joseph  J.  Printup,  November  25,  1901,  each  at 
$1,400  per  annum,  and  William  H.  Gibbs,  June  2,  1896,  at 
$1,200  per  annum. 

''3.  Appropriation  of  $10,4<X)  for  the  temporary  employ- 
ment in  tne  office  of  the  Commissioner  of  Indian  Affaire  of 
three  clerks  at  the  rate  of  $1,600  per  annum,  who  shall  be 
competent  to  examine  records  in  disputed  citizenship  cases 
and  law  contests  growing  out  of  the  work  of  the  'Dawes 
Commission '  and  in  the  temporary  employment  in  said  office 
of  three  competent  stenographers  at  theVate  of  $1,000  each 
per  annum,  to  be  immediately  available. 

"The  two  persons  employed  on  this  roll  who,  the  agents 
state,  while  paid  as  stenographei-s  at  $1,000,  are  not  in  fact 
stenographers,  are  Wayne  F.  Cowan,  appointed  April  1, 1901, 
and  (jnarles  T.  Coggeshall,  appointed  January  16,  1902. 

''All  of  these  employees  have  been  paid  by  me  upon  official 
notification  by  the  appointment  clerk  of  this  Depaitment  of 
their  several  appointments,  and  a  certificate  of  the  Assistant 
Commissioner  of  this  office  that  services  were  rendered  by 
them  in  connection  with  the  work  authorized  by  the  several 
appropriations  under  which  they  were  employed,  and  that 
their  services  were  actually  necessary.  I  am  infonued  by 
the  Acting  Commissioner  of  this  office  that  the  reason  why 
all  of  these  persons  have  not  been  exclusively  employed  upon 
the  work  authorized  by  the  specific  appropriation  is  correctly 
stated  by  the  agents  on  page  7  of  their  repoil,  and  that  it 
has  been  found  impi-acticabie  to  separate  and  apportion  the 
work  between  the  clerks  employed  on  the  different  rolls  as 
stated  by  the  agents;  that  while  some  of  the  regular  force 
have  been  employed  upon  the  work  coming  under  these  spe- 
cific appropriations,  the  employees  on  these  rolls  have  been 
engaged  in  the  general  work  of  the  office.  No  question  has 
hitnerto  been  raised  during  the  period  of  nearly  fifteen  yeai*s 
that  1  have  acted  as  disbursing  agent  as  to  the  proper  author- 
ity for  payment  of  this  class  of  employees.  The  question 
having  been  raised,  however,  b3"  the  agents  appointed  to 
examine  my  accounts,  I  feel  it  my  duty  before  paying  to  these 


Digitized  by  CjOOQ IC 


DETAIL    OF    EMPLOYEES.  779 

employees  the  balance  of  their  salary  for  the  present  month 
(the  semimonthly  payment  having  been  made  on  the  15th)  to 
submit  the  question'  as  to  whether  I  am  authorized  to  pajr 
them,  or  any  of  them,  their  salary  in  accordance  with  previ- 
ous practice." 

You  refer  in  your  communication  to  an  expression  of  opin- 
ion made  by  the  agents  of  the  Auditor  for  the  Interior  Depart- 
ment and  myself  in  a  report  made  by  them  to  me  as  Comp- 
troller of  the  Treasury  and  to  the  Auditor  for  the  Interior 
Department,  under  recent  date,  of  their  action  and  the  result 
thereof,  in  an  investigation  made  by  them,  as  our  agents,  of 
your  accounts  as  disbursing  officer,  which  report  was  for- 
warded to  you  by  us  on  the  26th  ultimo,  and  in  which  matter 
an  adverse  opinion  is  expressed  by  said  agents  as  to  the  em- 
ployment and  payment  of  some  of  the  persons,  the  legality  of 
the  payment  of  salary  to  whom  is  the  subject  of  your  request 
for  an  advance  decision. 

I  premise  my  decision  by  stating  that  such  statement  of 
facts  and  expression  of  opinion  by  these  agents  were  no  part 
of  the  duty  delegated  to  them,  at  least  it  was  not  a  part  of  the 
duty  delegated  to  my  agent  and  not  binding  upon  me,  and  not 
matter  proper  to  consider  in  this  decision.  The  purpose  of 
the  examination  of  the  accounts  of  disbursing  officers  is  to 
ascertain  whether  the  disbursing  officer  has  accounted  for  the 
money  advanced  to  him,  and  is  in  no  sense  a  revision  of  such 
account.  It  is  the  purpose  of  such  examinations,  among  other 
things,  to  ascertain  the  state  of  the  account  with  regard  to 
allowances  of  credits  by  the  accounting  officers,  but  not  to 
go  into  the  question  of  the  legality  or  propriety  of  such  allow- 
ances. Treating  the  conclusions  of  these  agents  diflFerently 
would  substitute  their  judgment  for  that  of  the  accounting 
officers  and  make  them  the  final  arbiters  of  the  accounts  of  the 
disbursing  officers. 

Taking  up  in  order  your  questions  and  the  facts  pertinent 
thereto  as  stated  by  you: 

Your  first  question  relates  to  the  validity  of  the  proposed 
payment  to  Charles  G.  Portertield,  Samuel  D.  Caldwell, 
Thomas  K.  Kinnard,  and  Anna  Gilbert. 

These  persons,  as  I  understand,  have  been  for  many  years 
past  paid  from  the  appropriation  made  to  continue  the  work 
of  transferring  the  Indian  depredation  claims  from  the  Office 
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of  Indian  Affairs  to  the  Court  of  Claims,  and  making  a  record 
of  the  same,  and  for  the  proper  care  and  custody  of  the 
papers  and  records  relative  thereto,  under  the  provisions  of 
the  act  approved  March  3,  1891.  (26  Stat.,  851.)  The  exact 
language  of  the  appropriation  for  the  current  fiscal  year  is: 

"  For  continuing  the  work  of  transferring  the  Indian  depre- 
dation claims  from  the  Office  of  Indian  Affairs  to  the  Court  of 
Claims  and  making  a  record  of  the  same,  and  for  the  proper 
care  and  custody  of  the  papers  and  records  relating  thereto, 
under  the  provisions  of  the  act  approved  March  third,  eighteen 
hundred  and  ninety -one  (Twenty -sixth  Statutes  at  Large,  page 
eight  hundred  and  fifty-one),  four  thousand  six  hundred 
dollars." 

It  is  seen  at  a  glance  that  a  lump  sum  is  appropriated  for 
the  purposes  in  the  appropriation  mentioned.  The  Secretary 
of  the  Interior,  as  a  matter  of  pure  administration,  is  author- 
ized to  employ  persons  at  such  rate  of  compensation  a^  to 
him  seems  proper.  The  only  limitation  upon  the  exercise  of 
the  discretion  confided  to  him  as  regards  these  appointments 
is  the  limit  of  the  amount  appropriated. 

I  assume  as  the  facts  relative  to  the  appointment  and 
employment  of  Samuel  D.  Caldwell,  Thomas  K.  Kinnard, 
Charles  G.  Portertield,  and  Mrs.  Anna  Gilbert,  from  your 
conmiunication  and  from  conversations  had  with  you  upon  the 
subject  of  their  appointment  and  present  employment,  that 
each  of  them  was  appointed  to  a  position  in  the  office  of  the 
Indian  Commissioner  under  appropriation  similar  in  language 
to  the  one  set  out  in  your  communication,  and  carried  upon 
the  roll  of  employees  under  s\jkh  appropriation,  and  that  each 
of  them,  except  Mrs.  Gilbert,  is  employed  in  the  office  of  the 
Commissioner  of  Indian  Affairs,  Mrs.  Gilbert  serving  upon  a 
detail  made  by  the  Secretary-  of  the  Interior  to  the  Indian 
division  in  his  office;  that  Mr.  Poiterfield  is  engaged  exclu- 
sively upon  the  work  contemplated  by  the  appropriation 
authorizing  his  employment;  the  remainder  of  them  not  being 
employed  exclusively  upon  such  work,  but  that  a  large  pro- 
portion of  their  time  is  given  to  other  work  in  the  office  of  the 
Conmiissioner  of  Indian  Affairs;  that  Mrs.  Gilbert  performs 
her  duties  in  a  division  of  the  Secretary's  office  and  attends 
to  that  branch  of  the  depredation  claims  that  is  properly 
looked  after  in  said  office.     That  the  other  employees  in  the 
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office  of  the  Commissioner  of  Indian  Affairs  are  engaged  upon 
the  work  provided  for  by  this  appropriation,  while  these 
employees,  Caldwell,  Kinnard,  and  Mrs.  Gilbert,  are  engaged 
on  other  work  not  specifically  provided  for  in  this  appropria- 
tion. 

The  above  statement  of  facts  raises  the  following  questions 
for  determination: 

1.  Is  a  disbursing  officer  authorized  to  pay  an  employee 
the  compensation  fixed  by  the  Secretary  in  his  appointment 
or  employment  when  such  employee  is  not  exclusively  engaged 
upon  the  work  for  which  his  employment  is  authorized  by 
the  act  appropriating  therefor,  as  in  the  matter  under  consid- 
eration, but  is  engaged  upon  other  work  in  the  same  office? 

2.  Is  a  disbursing  officer  authorized  to  pay  such  an  employee 
when  regularly  detailed  and  at  work  in  some  other  branch  of 
the  same  Executive  Department? 

The  questions  raised  in  your  second  and  third  specifications 
differ,  as  I  understand  them,  from  that  raised  in  your  first 
only  in  the  fact  that  the  appropriation  authorizing  the  tem- 
porary appointment  of  three  competent  stenographers  at  the 
rate  of  $1,000  per  annum  in  the  office  of  the  Commissioner  of 
Indian  Affairs  was  executed  by  the  Secretary  of  the  Interior 
by  employing  Wayne  F.  Cowan  and  Charles  T.  Coggeshall^ 
who  I  understand  are  in  point  of  fact  not  stenographers  and 
hence  are  necessarily  engaged  at  other  work  than  stenographic 
work. 

How  the  Secretary  made  use  of  the  authority  given  him  to 
employ  competent  stenographers  is  not,  as  I  understand  it,  a 
question  for  my  interference  any  more  than  it  would  be  if  he 
employed  one  person  with  double  the  capacity  and  disposition 
to  turn  off  work  possessed  by  another  employed  at  the  same 
time  under  the  same  authority  and  at  the  same  compensation 
to  do  exactly  the  same  class  or  grade  of  work.  The  employ- 
ments made  by  heads  of  Departments  under  authority  of 
Congress  are  in  my  judgment  matters  of  pure  administra- 
tion, and  their  actions  therein  are  not  subject  to  review  by 
the  accounting  officers.  If  they  abuse  their  discretion  in  such 
matters  they  are  accountable  to  Congress  and  the  President, 
from  whom  they  hold  their  positions,  but  certainly  not  to  the 
accounting  officers.  It  is  enough  for  an  accounting  officer  to 
know  that  a  head  of  a  Depaitment  is  authorized  by  law  to 
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make  an  appointmeDt  or  employment  and  that  he  has  made 
such  appointment  or  employment.  If  the  rule  were  different 
the  accounting  officer's  judgment  as  to* the  number  and  quali- 
fication of  clerks  and  employees  would  be  substituted  for  that 
of  a  head  of  a  Department.  Such  a  rule  would  present  the 
queer  spectacle  of  an  accounting  officer  declaring  that  an 
appointee  was  disqualified  for  the  place  appointed,  or  that  too 
many  persons  had  been  appointed  under  a  ceitain  appropria- 
tion, although  within  the  limits  of  the  authority,  but  utterh' 
without  power  or  authority  to  remove  or  displace  the  incom- 
petent or  supernumerary  employees.  In  a  word,  such  a  rule 
would  change '  the  whole  theory"  of  the  Government  service 
and  substitute  the  Comptroller  of  the  Treasury  for  the  head 
of  the  Department,  if  not  for  the  head  of  the  Government 
itself,  the  President  of  the  United  States. 

The  present  Comptroller  does  not  understand  that  he  has 
any  authority  to  question  the  legality  of  any  appointment  or 
employment  made  b}^  the  head  of  a  Department,  when  such 
head  of  Department  is  authorized  b}'  law  to  make  such  appoint- 
ment or  employment;  whether  such  appointment  or  employ- 
ment was  wisely  or  judiciously  made  is  a  question  for  the 
appointing  power  to  settle;  whether  the  exigencies  of  the 
service  called  for  the  exercise  of  a  power  granted  to  him  is  for 
him  and  not  me  to  determine. 

The  following  provision  of  law  appears  in  section  4,  act  of 
August  5,  1882  (22  Stat.,  255): 

''And  no  civil  officer,  clerk,  draughtsman,  copyist,  messen- 
ger, assistant  messenger,  mechanic,  watchman,  laborer,  or 
other  employee  shall  hereafter  )>e  employed  at  the  seat  of 
government  in  B,ny  Executive  Department  or  subordinate 
bureau  or  office  thereof,  or  be  paia  from  any  appropriation 
made  for  contingent  expenses  or  for  any  specific  or  general 
purpose,  unless  such  employment  is  authorized  and  paj^ment 
therefor  specifically  provided  in  the  law  granting  the  appro- 
priation, and  then  only  for  8erv!ce>i  actually  renaered  in  con- 
nectian  with  and  for  the  purpoHei<  (f  the  appropriation  fro^m 
which  payment  is  inade.'^^ 

There  has  been  no  question  raised,  nor  can  there  be,  as  to 
the  authority  for  the  emploj^ment  of  any  of  the  persons  set 
out  in  your  conmiunication.  Specific  authority  is  carried  in 
each  of  the  appropriations  mentioned  by  you  for  the  employ- 
ment of  each  of  the  persons  about  whom  you  inquire  as  to  the 
legality  of  making  payment  of  their  semimonthly  pay. 
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Payment  is  prohibited  by  the  latter  clause  of  the  act  supra 
unless  for  services  actually  rendered  in  connection  with  or 
for  the  purposes  of  the  appropriation  from  which  payment  is 
made.  Such  law  has  been  upon  the  statute  book  for  a  period 
of  twenty  years,  but  has  never  been  construed  to  mean  what 
it  literally  purports.  If  given  its  literal  meaning,  no  detail  of 
a  clerk  or  employee  from  one  office  to  another  in  the  same 
executive  department  would  be  pennissible.  To  illustrate: 
Congress  appropriates  for  so  many  clerks  of  a  certain  class 
for  the  office  of  the  Auditor  for  the  War  Department.  The 
Secretary  of  the  Treasury,  being  the  head  of  the  executive 
department  in  which  is  the  office  of  the  Auditor  for  the  War 
Department,  also  that  of  the  Comptroller  of  the  Treasury",  in 
the  exercise  of  his  administrative  discretion,  in  order  that  the 
business  under  him  may  proceed  as  a  harmonious  whole, 
details  from  the  Auditor  for  the  War  Department  a  clerk 
thus  specifically  provided  for  to  the  office  of  the  Comptroller 
of  the  Treasury.  Such  detailed  clerk  is  paid  upon  the  roll  to 
which  he  belongs  in  the  office  of  the  Auditor  for  the  War 
Department,  while  actually  engaged  upon  work  in  office  of 
the  Comptroller  of  the  Treasury.  No  one  acquainted  with 
the  departmental  system  as  a  whole  would  consider  this  a  vio- 
lation of  the  spirit  of  the  act  of  1882  supra. 

The  matter  of  details  in  the  Executive  Departments  is  recog- 
nized in  this  ver\'^  section  of  the  law,  and  by  clear  inference 
those  made  inside  of  the  Executive  Departments  are  recog- 
nized to  be  valid.    This  language  reads: 

*  *  *  "And  thereafter  (meaning  after  the  first  day  of 
October,  1883)  all  details  of  civil  officers,  clerks,  or  other  sub- 
ordinate employees  from  places  outside  of  the  District  of 
Columbia  for  auty  within  the  District  of  Columbia,  except 
temporary  details  for  duty  connected  with  their  respective 
offices,  be,  and  are  hereby,  prohibited."    *    *    * 

If  the  Secretary  of  the  Interior  has  the  authority,  which  he 
evidently  has,  to  detail  any  clerk  or  employee  from  any  office 
under  him  to  any  other  office  under  him,  and  put  him  at  work 
on  the  duties  of  the  office  to  which  detailed,  it  is  not  seen  why 
he  can  not  put  him  at  diflFerent  work  from  that  for  which  he 
is  appointed  in  the  same  office.  To  hold  otherwise  would  be 
making  a  distinction  where  there  was  no  substantial  difference. 

To  properly  understand  section  4  of  the  act  supra^  it  must 
not  be  forgotten  what  were  the  existing  wrongs  intended  to 
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be  remedied  by  its  passage.  The  crying  evils  at  which  it  was 
aimed  were  not  that  clerks  and  employees  in  the  executive 
offices  here  in  Washington  were  employed  at  work  diflFerent 
in  whole  or  in  part  from  that  authorized  by  the  appropriation 
under  which  they  were  appointed,  or  that  details  were  being 
made  in  the  executive  offices  here  in  Washington,  but  that 
people  were  being  put  upon  the  pay  rolls  of  the  Government 
where  no  provision  had  been  made  by  Congress  for  their  ap- 
pointments, and  paid  out  of  appropriations  made  for  the  con- 
tingent expenses  of  the  departments,  or  detailed  from  outside 
service  to  places  here  in  Washington  and  paid  on  the  original 
rolls  which  bore  their  names  in  a  service  entirely  different 
from  that  in  which  they  were  engaged  at  work  here  in  the 
departments. 

It  was  not  the  purpose  or  intent  of  Congress  by  this  act,  as 
I  understand  it,  to  interfere  with  the  administrative  duties  of 
the  heads  of  departments  or  bureau  officers  under  them,  and 
who  directly  represent  them,  and  who  are  responsible  to  them 
for  the  conduct  of  their  offices,  and  take  away  from  them  the 
aut;hority  necessarily  reposed  in  them  to  keep  clerks  and 
employees  at  work  upon  such  duties  as  are  urgent  and  neces- 
sary to  be  done  in  the  proper  and  efficient  conduct  of  their 
offices.  When  Congress  intends  that  a  clerk  or  other  employee 
of  the  Government  shall  be  exclusively  engaged  upon  the  work 
authorized  by  the  appropriation  authorizing  his  appointment, 
it  has  no  difficulty  in  making  such  intention  plain,  and  does  so 
by  providing  that  such  employee  shall  be  exclusively  engaged 
upon  the  work  for  which  he  is  employed.  In  the  absence  of 
such  language  the  implication  is  plain  that  the  head  of  the 
department  has  a  broad  discretion  as  to  the  particular  work 
upon  which  he  will  put  such  employee. 

It  is  also  provided  by  law  that  the  heads  of  the  Executive 
Depaitments  shall  cause  all  clerks  and  employees  engaged 
therein  to  work  not  less  than  seven  hours  per  day.  It  has 
been  recently  held  by  the  Attorney -General,  and  correctly  so, 
that  such  clerk  or  employee  is  not  entitled  to  thirty  minutes 
for  lunch  to  be  taken  out  of  said  seven  hours.  But  this  does 
not  mean,  nor  can  it  mean,  that  if  a  clerk  or  employee  reports 
for  duty  at  his  accustomed  place  of  duty,  and  holds  himself  in 
readiness  to  perform  his  duties,  and  the  head  of  the  depart- 
ment, through  his  agents,  the  heads  of  bureaus,  fails  to  furnish 
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him  work  to  do,  that  such  clerk  shall  not  be  paid  for  such 
time,  or  that  a  disbursing  officer  is  prohibited  from  making 
him  such  payment. 

Under  ordinary  circumstances  it  is  the  duty  of  a  disbursing 
officer  to  pay  clerks  and  employees  as  set  out  on  the  properly 
certified  pay  rolls  presented  to  them  for  payment,  but  a  pay- 
ment should  never  be  made  by  a  disbursing  officer  until 
properly  certified. 

The  head  of  a  bureau,  through  his  timekeeper  and  the 
appointment  division  of  his  department,  is  supposed  to  have 
the  information  upon  which  the  pay  rolls  are  made  up,  and  is 
necessarily  in  the  possession  of  the  information  requisite  to 
make  the  proper  certificate  thereto,  which  the  disbursing 
officer  is  not,  nor  can  he  be. 

As  a  conclusion  to  the  matter  submitted,  I  advise  you  that 
you  are  authorized  to  pay  the  persons  set  out  in  your  letter 
of  inquiry,  provided  there  be  no  other  reasons  why  they 
should  not  be  paid  their  semimonthly  compensation  for  the 
last  two  weeks  in  April  than  that  they  are  not  exclusively 
engaged  upon  work  for  which  their  compensations  are  appro- 
priated, or  that  persons  employed  as  stenographers  by  the 
head  of  the  department  are  not,  in  fact,  stenographers,  or 
that  persons  employed  under  the  appropriations  are  properly 
detailed  to  some  other  office  under  the  Secretarv  of  the  Inte- 
rior, provided  a  pay  roll  therefor  is  presented  to  you  prop- 
erly certified  by  the  head  of  the  office  under  which  they  are 
employed. 

REENTRY  OF  AN  ASSISTANT  DISTRICT  ATTORNEY 
ON  THE  DUTIES  OF  HIS  OFFICE. 

The  assistant  attorney  for  the  district  of  Hawaii  did  not  vacate  his  office 
by  accepting  an  appointment  to  exercise  the  duties  of  the  office  of  dis- 
trict attorney  for  that  district,  then  vacant,  until  it  should  l^  filled, 
and  he  is  entitletl  to  the  salary  of  his  office  on  reentering  upon  its 
duties. 

(Comptrollei'  Tracewdl  to  the  disfmrHlng  clerk  of  the  Depart- 
meiit  of  Justice^  May  8,  1902,) 

I  am  in  receipt  of  your  communication  of  the  22d  ultimo, 
relating  to  the  salary  of  J.  J.  Dunne  as  assistant  United  States 
attorney  for  the  district  of  Hawaii. 
24941— Vol.  8 50 
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The  facts  appear  to  be  that  the  office  of  United  States  attor- 
ney, for  that  district  became  vacant  on  November  7,  1901,  by 
the  death  of  the  incumbent,  John  C.  Baird,  and  that  on 
November  21, 1901,  the  district  judge  (see  sec.  86,  act  of -April 
30,  1900,  31  Stat.,  158),  presumably  under  the  act  of  June  24, 
1898  (30  Stat.,  487),  appointed  J.  J.  Dunne  ''acting  United 
States  attorney  in  and  for  said  district  of  Hawaii,"  and  that 
on  that  day  he  took  the  oath  of  office,  entered  upon  its  duties 
and  continued  therein  until  February  26, 1902,  when  the  office 
was  filled  bv^  the  appointment  of  Robert  W.  Breckons.  It 
fuilher  appears  that  at  the  time  of  his  appointment  as  acting 
United  States  attorney  Mr.  Dunne  was  the  regular  assistant 
attorney  for  said  district  at  a  salary  of  $2,000  per  annum, 
which  was  paid  him  up  to  November  20,  1901,  from  which 
office  he  neither  formalh'  resigned  nor  was  removed:  but 
claimed  and  was  paid  the  salary  of  United  States  attorney  at 
$3,000  per  annum  to  February'  26,  1902,  when  he  ceased  to 
exercise  the  duties  of  the  latter  and  without  reappointment 
reentered  uix)n  the  duties  of  the  former  office.  He  now  claims 
the  salary  as  assistant  attorney  from  February  26,  1902,  and 
you  ask  whether,  under  the  facts,  j'ou  are  authorized  to  pay 
it  "before  he  shall  receive  a  new  appointment  *  *  *  and 
take  the  oath  of  office  under  such  ap]x>intment." 

The  offices  of  United  States  attorney  and  assistant  United 
States  attorne}^  are  not  such  as  can  be  held  by  the  same  per- 
son at  the  same  time.  {Oakley's  case,  1  Comp.  Dec,  184.) 
And  if  the  appointment  of  Mr.  Dunne  as  acting  United  States 
attorney  was  in  law  an  appointment  to  the  office  of  United 
States  attornej^  his  acceptance  thereof  vacated  the  former 
office,  and  his  right  to  the  salary  now  claimed  tui*ns  upon 
the  solution  of  this  question. 

The  act  of  June  24,  1898,  supra^  which  is  entitled  "An  act 
concerning  attornej's  and  mai*shals  of  the  United  States,"  pix)- 
vides: 

"  Sec.  2.  That  in  case  of  a  vacancy  in  either  of  said  offices, 
the  district  court  of  the  United  States  for  the  district  where 
such  vacancy  exists,  the  supreme  court  of  the  TerritoiT,  and 
the  supreme  court  of  the  District  of  Columbia  may  appoint 
persons  to  exercise  the  duties  of  such  offices  within  their 
respective  jurisdictions  until  such  vacancy  shall  be  filled." 

This  statute  is  very  similar  in  its  terms  to  section  793  of 
the  Revised  Statutes,  under  which  like  temporary  appoint- 
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ments  were  made  by  the  circuit  justice  of  the  circuit  in  which 
the  vacancy  existed;  and  in  the  few  adjudicated  cases  which  I 
have  been  able  to  find  it  is  held  that  the  appointment  under 
that  section  does  not  fill  the  oflSce,  but  merely  provides 
against  an  interregnum  in  the  discharge  of  its  duties,  and 
that  the  vacancy  continues  until  an  appointment  is  made  by 
the  President,  {hi  re  Fan^mo^  3  Fed.  Rep.,  112;  in  re  Yan- 
cey^ 28  Fed.  Rep.,  445;  Marhury^s  case^  3  Comp.  Dec,  89.) 

I  have  no  hesitancy  in  applying  this  rule  to  section  2  of  the 
a(rt  of  June  24, 1898,  for  the  reason  that  it  is  founded  on  com- 
mon sense  as  well  as  just  principles.  The  appointment  is  for 
no  particular  or  limited  tenure.  The  appointee  may  hold  for 
a  year  and  he  may  not  hold  more  than  a  day,  and  the  appoint- 
ment to  temporarily  exercise  the  duties  of  an  office  and  thus 
to  meet  an  emergency  is  not  an  appointment  to  the  office. 

I  hold  therefore  that  Mr.  Dunne's  acceptance  of  the 
appointment  to  exercise  the  duties  of  the  office  of  United 
States  attorney  for  the  district  of  Hawaii  did  not  vacate  his 
office  as  assistant  United  States  attorney  for  said  district,  and 
you  are  authorized  to  pay  him  his  salary  as  such  assistant 
attorney  from  February  26,  1902,  inclusive. 


PAY  OF  MATES  OF  THE  NAVY  RETIRED  UNDER 
THE  NAVY  PERSONNEL  ACT. 

An  officer  of  the  Navy  who  was  serving  as  a  mate  on  August  1,  1894,  and 
who  has  been  retired,  under  section  17  of  the  Navy  personnel  act, 
after  thirty  years'  service,  is  entitled  to  three-fourths  of  sea  pay. 

{Decision  hy  Cowptroll^*  Trdcewdl^  May  <5,  1902,) 

Under  date  of  May  3,  1902,  the  Auditor  for  the  Navy 
Department  transmitted  for  approval,  disapproval,  or  modi- 
fication, pursuant  to  section  8  of  the  act  of  July  31,  1894  (28 
Stat,  208),  his  settlement  dated  May  2,  1902,  in  which  he 
proposes  to  allow  the  sum  of  $1,031.25  on  the  claim  of  Har- 
old Neilson,  mate.  United  States  Navy  (retired),  as  difference 
between  75  per  cent  of  sea  pay  and  the  same  proportion  of 
waiting-orders  pay  of  his  grade  from  April  1, 1899,  to  Decem- 
ber 31, 1901. 

Said  Neilson  was  retired  March  31,  1899,  under  the  pro- 
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visions  of  section  17  of  the  Navy  personnel  act  of  March  3, 
1899  (30  Stat,  1008),  which  are  as  follows: 

''That  when  an  enlisted  man  or  an  appointed  petty  oflScer 
has  served  as  such  thirty  years  in  the  X  nited  States  Navv, 
either  as  an  enlisted  man  or  petty  officer,  or  both,  he  shall, 
by  making  application  to  the  President,  be  placed  on  the 
retired  list  hereby  created,  with  the  rank  held  by  him  at  the 
date  of  retirement,  and  he  shall  thereafter  receive  seventy- five 
percentum  of  the  pay  and  allowances  of  the  rank  or  rating 
upon  which  he  was  retired." 

It  was  decided  by  this  office,  June  23,  1899  (5  Comp.  Dec, 
953),  that  mates  of  the  Navy  retired  after  thirty  years'  service, 
pursuant  to  the  provisions  of  section  17  of  the  Navj'  person- 
nel act  were  entitled  only  to  three-fouiths  of  the  waiting- 
orders  pay  of  their  grade.  This  decision  was  based  upon  that 
of  the  Court  of  Claims  in  ITotehJcUH  v.  United  Staten  (24  Ct. 
Cl.,  18),  in  which  it  was  held  that  an  officer  of  the  Navy 
wholly  retired  under  the  provisions  of  section  1454  of  the 
Revised  Statutes,  with  "one  year's  pa}^"  was  entitled  only  to 
one  year's  waiting-orders  pa3\ 

The  Court  of  Claims,  in  the  case  of  Creighton  v.  United 
States^  decided  March  24,  1902,  that  mates  who  come  within 
the  benefits  of  the  act  of  August  1,  1894  (28  Stat.,  212),  are 
entitled  on  being  retired,  under  section  17  of  the  Navy  per- 
sonnel act,  after  thirty  years'  service,  to  75  per  cent  of  their 
sea  pay.     The  act  of  August  1,  1894,  supi^a^  provides: 

"That  the  law  regulating  the  retirement  of  warrant  officers 
in  the  Navy  shall  be  construed  to  apply  to  the  twenty-eight 
officers  now  serving  as  mates  in  the  Navy." 

The  claimant  here  was  one  of  the  twenty-eight  officers  serv- 
ing as  mates  at  the  date  of  the  passage  of  the  above  act,  and 
comes  within  the  ruling  of  the  Court  of  Claims  in  the  Creighton 
case.  It  is  understood  that  it  is  not  the  purpose  of  the  Attor- 
ney-General to  appeal  from  said  decision,  and  following  the 
rule  there  laid  down,  the  decision  of  the  Auditor  is  appix)ved. 

This  decision  does  not  extend  to  the  case  of  mates  appointed 
after  the  act  of  August  1,  1894,  and  retired  under  the  pro- 
visions of  section  17  of  the  Navy  personnel  act 
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MILEAGE  OF  OFFICERS  OF  THE  REVENUE-CUT- 
TER  SERVICE  DETAILED  TO  THE  LIFE-^AVING 
SERVICE. 

Officers  of  the  Revenue-Cutter  Service  who  are  detailed  to  act  as  inspectors 
or  assistant  inspectors  of  life-saving  stations  are  entitled  to  mileage  in 
*  lieu  of  actual  traveling  expenses. 

Comptroller  Tracewdl  to  the  Sect*etary  of  the  Treasury ^  May  S, 

1902. 

In  your  communication  of  May  6,  1902,  you  request  my 
decision  of  a  question  which  you  present  as  follows: 

^'  Herewith  is  transmitted  a  voucher  in  favor  of  First  Lieut. 
R.  O.  Crisp,  R.  C.  S.,  in  the  sum  of  $23.64,  covering  the  actual 
expenses  incurred  by  him  in  traveling  from  Elizabeth  City, 
N.  C,  to  Toms  River,  N.  J.,  on  dut}^  m  connection  with  the 
Life-Saving  Service,  and  under  orders  of  the  General  Super- 
intendent of  said  service  dated  April  16,  1902,  the  necessary 
travel  having  been  authorized  by  the  Acting  Secretary  of  the 
Treasury. 

"  In  your  decision  of  April  25,  1902,  you  held  that  under 
section  3  of  the  act  of  April  12,  1902  (Public  No.  68),  officers 
of  the  Revenue-Cutter  Service  are  entitled  to  mileage  for 
travel  performed  by  them,  under  orders  of  the  Department, 
on  duty  in  connection  with  the  Revenue-Cutter  Service,  and 
your  decision  is  now  requested  upon  the  question  whether 
such  officers  are  entitled  to  mileage  for  travel  performed  on 
dut}'  in  connection  with  the  Life-Saving  Service,  and  if  so, 
whether  the  appropriation  for  the  Life-Saving  Service  is  avail- 
able for  its  payment." 

Section  3  of  the  act  of  April  12,  1902  (Public  No.  68),  to 
which  you  refer,  provides  as  follows: 

"Sec.  3.  That  the  commissioned  officers  of  the  United 
States  Revenue-Cutter  Service  shall  hereafter  receive  the  same 
pay  and  allowances,  except  forage,  as  are  now  or  may  hereafter 
be  provided  by  law  for  officers  of  corresponding  rank  in  the 
Army,  including  longevity  pay." 

In  my  decision  of  April  25,  1902,  I  held  that  mileage  is  an 
*' allowance"  within  the  meaning  of  this  provision. 

The  act  of  July  24,  1876,  contains  the  following  provision 
for  mileage  for  travel  by  officers  of  the  Ami}-: 

"  Sec.  2.  That  when  any  officer  travels  under  ordei*s,  and 
is  not  furnished  transportation  by  the  Quartermaster's  Depart- 
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ment,  or  on  a  conveyance  belonging  to  or  chartered  by  the 
United  States,  or  on  any  railroad  on  which  the  troops  and 
supplies  of  the  United  States  are  entitled  to  be  transported 
free  of  charge,  he  shall  be  allowed  eight  cents  a  mile,  and  no 
more." 

By  the  act  of  March  2,  1901  (31  Stat,  901),  the  i-ate  of 
mileage  to  officers  of  the  Army  was  fixed  at  7  cents  per  mile, 
with  a  provision  that  3  cents  per  mile  should  be  deducted 
therefrom  when  transportation  is  furnished  by  the  Quarter- 
master's Department  or  where  travel  is  over  any  of  the  rail- 
roads specified  therein.  But  further  provision  is  made  therein 
that  they  shall  be  paid  actual  expenses  only  for  sea  travel, 
when  traveling  to,  from,  or  between  our  island  possessions. 

Section  1269  of  the  Revised  Statutes  provides  that  no  allow- 
ance shall  be  made  to  officers  of  the  Army,  in  addition  to  their 
pay,  except  as  provided  by  law. 

The  mileage  to  which  officers  of  the  Army  are  entitled, 
under  this  legislation,  for  land  travel  is  an  allowance  "pro- 
vided by  law,"  and  it  is  in  lieu  of  and  exclusive  of  actual 
traveling  expenses. 

It  is  now  well  established  that  officers  of  the  Army  and 
Navy  who  are  detailed  for  duty  in  any  civil  branch  of  the 
Government  are  entitled  to  the  same  pay  and  allowances  that 
they  are  entitled  to  when  assigned  to  duty  in  the  military  ser\^- 
ice,  and  no  other,  unless  specific  provision  is  made  by  statute 
for  other  pay  or  allowances.  It  is  true  actual  traveling 
expenses  are  not  in  the  nature  of  an  allowance,  but  as  indi- 
cated *wj^a,  mileage  is  an  allowance  in  lieu  and  exclusive 
thereof.  (Bowler,  First  Comp.  Dec,  5,88,  275;  3  Comp. 
Dec,  192,  332;  M.  S.  Dec,  vol.  15,  p.  407.) 

Section  8  of  the  act  of  June  18,  1878  (20  Stat.,  164),  pro* 
vides  for  detailing  officers  of  the  Revenue-Cutter  Service  for 
duty  in  the  Life-Saving  Service,  as  follows: 

'•That  the  Secretary  of  the  Treasury  may  detail  such  officer 
or  officers  of  the  Revenue-Marine  Service  as  ma}'  be  necessary 
to  act  as  inspector  and  assistant  inspectors  of  stations,  who 
shall  i)erform  such  duties  in  connection  with  the  conduct  of 
the  service  as  may  be  required  of  them  by  the  general 
superintendent." 

It  is  understood  that  Lieutenant  Crisp  was  detailed  for  duty 
in  the  Life-Saving  Service  under  this  provision,  which  neither 
expressly  nor  b}^  implication  provides  any  other  allowances 
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The  contract  provides,  among  other  things,  in  relation  to 
the  piles,  that: 

''39.  Piles.  *  *  *  Piles  must  not  be  less  than  9  inches 
in  diameter  at  the  small  end  and  of  such  lengths  as  to  meet 
the  specified  refusal.  It  is  estimated  that  piles  40  to  50  feet 
long  will  be  required.     *     *     *" 

*  *  *  •  ft 

*'41.  *  *  *  ^t'am?^  j?e7^  must  be  driven  with  a  heavy 
hammer  to  a  refusal  of  1  inch  for  a  hammer  weighing  2,200 
pounds  falling  16  feet." 

ft  ft  ft  ft  ft  ft  ft 

"46.  Amount  of  wattle. — The  following  is  an  approximate 
estimate  of  the  material  needed  in  building  the  wharf:  115 
pine  creosoted  bearing  piles,  40  to  60  feet  long. 

ft  ft  ft  ft  ft  ft  ft 

"  It  is  to  be  expressly  understood  that  the  above  quantities 
are  approximate  only,  and  may  be  increased  or  diminished  as 
the  exigencies  of  the  work  ma\'  require." 

The  following  is  the  claim  made: 

''I  most  respectfully  request  that  I  receive  extra  compen- 
sation for  the  extra  lengths  in  long  piles  over  60  feet. 

''As  I  bid  according  to  approximate  estimate  in  the  speci- 
fications, and  it  was  not  my  fault  that  the  piles  were  not  long 
enough  to  meet  the  required  refusal. 

*'  And  as  your  engineer  in  charge  said  he  had  no  way  in 
finding  out  the  lengths  required,  hut  full^'  believed  piles  40  to 
50  feet  would  meet  the  reciuired  refusal,  now  we  find  it  takes 
piles  65  to  76  feet  in  length,  which  on  account  of  their  length 
cost  considerably  more  than  the  piles  called  for,  and  are  a 
great  deal  more  trouble  to  handle  ani  drive. 

•'The  additional  number  of  feet  I  ask  to  be  reimbursed  for 
are  the  number  of  feet  exceeding  60  feet,  which  is  the  long- 
est length  called  for  in  the  specification. 

Difference=10x  6ft.=  50  ft. 
=30x10  ft.  =300  ft. 
=15x15  ft.  =225  ft. 
=15x20  ft.  =300  ft. 

875  ft. 
"875  feet,  at  56  cents  per  linear  foot,  is  $481.25." 

It  is  not  claimed  that  he  was  required  to  furnish  piles  other 
than  those  necessary  to  meet  the  required  refusal,  but  that 
owing  to  the  character  of  the  underlying  soil  longer  piles 
were  required  than  were  estimated  for. 

There  is  nothing  in  the  contractor  the  specifications  forming 


Furnished. 

Called  for. 

10-55  feet. 

50 

30-60 

50 

15-65 

50 

15-70 

50 
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part  thereof  that  amounted  to  a  warranty  as  to  the  character 
of  the  underlying  soil  that  might  be  encountered  in  driving 
the  said  piles,  and  the  loss  that  resulted  from  any  latent  and 
unexpected  defects  in  such  underlying  soil  must  fall  upon  the 
conti-actors  unless  the  contract  contained  a  warranty  that  no 
piling  more  than  50  feet  long  would  be  required.  {Simpson 
cfe  Co.  V.  United  States,  31  Ct.  CI.,  217;  affirmed  by  the 
Supreme  Court  on  appeal  in  Simpsmi  v.  United  States,  172 
U.  S.,  372.) 

The  contract  specifically  states  that  the  piles  are  to  '^be  of 
such  length  as  to  meet  the  required  refusal"  and  then  adds 
"  it  is  estimated  that  piles  40  to  50  feet  long  will  be  required.'' 

Under  the  rule  stated  by  the  Supreme  Court  in  the  case  of 
Brawley  v.  United  States  (96  U.  S.,  168),  the  governing 
words  as  to  the  length  of  piles  contracted  for  are  that  the\'^ 
are  ''to  be  of  such  length  as  to  meet  the  required  refusal.'' 
The  added  words  "  it  is  estimated  that  piles  40  to  50  feet  long 
will  be  required"  are  not  controlling  as  to  the  length  and  do 
not  limit  the  length  of  piles  to  be  required  under  the  contract 
to  50  feet. 

Again,  it  is  distinctly  stated  in  the  contract  in  this  case  that — 

''It  is  understood  and  agreed  that  the  quantities  given  are 
approximate  only,  and  it  must  be  understood  that  no  claim 
shall  be  made  against  the  United  States  on  account  of  any  ex- 
cess or  deficiency  absolute  or  relative  in  the  same." 

It  is  clear  from  the  very  nature  of  the  work  that  the  length 
or  number  of  the  piles  was  not  definitely  known  and  that  the 
contractor  would  be  required  to  make  his  estimate  and  bid  on 
this  theory. 

The  contract  imposed  upon  the  contractors  the  obligation 
to  construct  the  wharf  according  to  the  specifications  on  a 
designated  site  at  an  agreed  price  and  to  furnish  all  the 
material,  and,  as  was  said  in  the  case  of  Si?npsofi  v.  United 
States,  supf'a — 

''  We  look  in  vain  for  any  statement  or  agreement  or  even 
intimation  that  an\''  warranty,  express  or  implied,  in  favor  of 
the  contractors  was  entered"  into  concerning  the  character  of 
the  underlying  soil." 

The  contract  requires  the  contractor  to  furnish  piles  of  a 
sufficient  length  to  meet  a  specified  refusal,  and  if  the  character 
of  the  underlying  soil  was  such  as  to  require  piles  of  a  greater 
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*' It  appears  from  a  letter  written  by  Maj.  Moses  Harris, 
under  date  of  December  18,  1901,  that  the  National  Home  has 
for  many  years  used  retired  officers  of  the  Army  to  fill  official 
positions  in  its  service.  This  fact  is  evidence  of  a  policy  on 
the  part  of  the  officers  of  said  Home,  the  reason  or  necessity 
for  which  is  not  disclosed. 

'•It  appears  that  Maj.  Moses  Harris  was  twice  honorably 
discharged  as  an  enlisted  man,  his  first  discharge  being  dated 
January  20,  1862,  and  beinff  by  reason  of  reenlistment,  and 
his  second  discharge  being  dated  June  15, 1864,  and  being  by 
reason  of  promotion,  but  it  does  not  appear  that  at  the  time 
of  his  appointment  as  general  treasurer  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  he  was  a  di.scharged  soldier 
within  the  intent  and  meaning;  of  the  act  of  Aprfl  11,  1892, 
and  therefore  eligible  for  appointment  to  said  office. 

"  In  view  of  the  foregoing  facts  and  considerations,  I  am  of 
the  opinion,  and  so  decide,  that  Maj.  Moses  Harris  was  not 
eligible  for  appointment  to  the  office  of  general  treasurer  of  the 
National  Home  for  Disabled  Volunteer  Soldiers  at  the  time 
he  was  so  appointed,  and  that  as  he  was  not  eligible  for  such 
appointment  ne  was  not  entitled  to  receive  the  compensation 
attached  to  said  office,  and  therefore  that  the  amount  paid  to 
him  on  the  aforesaid  voucher  and  on  all  similar  vouchers  must 
be  disallowed  in  the  settlement  of  the  accounts  of  Maj.  Moses 
Harris  as  general  treasurer  of  the  National  Home  for  Disabled 
Volunteer  Soldiers." 

If  the  assumption  of  the  Auditor  that  the  provisions  of  sec- 
tion 4829  of  the  Revised  Statutes,  as  amended  by  the  act  of 
April  11,  1892,  supi^a^  apply  to  the  office  of  general  treasurer 
of  the  National  Home  for  Disabled  Volunteer  Soldiers,  to 
which  Maj.  Moses  Harris  was  appointed  on  October  8,  1901, 
is  correct,  there  can  be  no  doubt,  I  think,  of  the  correctness 
of  his  conclusion  that  the  appointment  was  illegal  and  that  the 
amount  of  salary  paid  to  him  should  be  disallowed.  Major 
Harris  was  at  the  time  of  his  appointment,  and  is  now,  an 
officer  of  the  Army  on  the  retired  list.  He  served  in  the 
Army  of  the  United  States  in  the  war  of  the  rebellion,  but 
although  receiving  two  discharges,  one  by  reason  of  reenlist- 
ment  and  one  by  reason  of  promotion,  he  has  never,  since 
March  19,  1857,  been  out  of  the  Army.  I  do  not  think  that 
the  discharges  giv^en  to  him  in  1862  and  1864,  neither  of  which 
resulted  in  his  separation  from  the  service,  put  him  in  1901, 
when  he  received  his  appointment  from  the  board  of  managers 
of  the  Home,  in  the  status  of  an  ''honorably  discharged 
soldier"  within  the  meaning  of  the  act  of  April  11,  1892,  he 
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being  at  that  time  not  discharged  from  the  Army,  but  an 
officer  therein. 

My  doubt  as  to  the  correctness  of  the  Auditor's  decision 
arises,  not  from  an}'  question  of  the  status  of  an  officer  of  the 
Army  on  the  retired  list  with  reference  to  the  requirements 
of  section  4829,  but  from  the  primary  question,  not  appar- 
ently considered  by  the  Auditor,  whether  the  provisions  of 
that  section  apply  to  the  office  of  general  treasurer  of  the 
National  Home  for  Disabled  Volunteer  Soldiers.  I  do  not 
believe  that  an  officer  of  the  Army  on  the  retired  list  can  be 
lawfully  appointed  to  any  of  the  offices  named  or  authorized 
in  that  section,  but  after  careful  considemtion  I  am  clearly  of 
the  opinion  that  the  office  of  general  ti-easurer  to  which  Major 
Harris  was  appointed  is  not  within  the  terms  or  the  meaning 
of  the  section.     I  quote  the  section  as  amended: 

''  Sec.  4829.  The  officers  of  the  National  Home  shall  consist 
of  a  governor,  a  deputy  governor,  a  secretary,  a  treasurer, 
and  such  other  officers  as  the  managers  majr  deem  necessary-. 
They  shall  be  appointied  from  honorably  discharged  soldiers 
who  served  as  mentioned  in  the  following  section,  and  they 
may  be  appointed  and  removed  from  time  to  time,  as  the  inter- 
ests of  the  institution  may  require,  by  the  Board  of  Managei-s." 

The  following  section  names — 

"  Persons  serving  in  the  Army  of  the  United  States  at  any 
time  in  the  war  of  the  rebellion,  not  otherwise  provided  for, 
who  have  been  or  mav  be  disqualified  for  procuring  their  own 
support  by  reason  of  wounds  received  or  sickness  contracted 
while  in  tfie  line  of  duty  during  the  rebellion." 

I  am  forced  to  the  conclusion  that  the  office  of  "genei-al 
treasurer"  to  which  Major  Harris  was  appointed  by  the  Board 
of  Managers  is  not  that  of  "treasurer"  named  in  the  forego- 
ing section,  nor  is  the  general  treasurer  one  of  "  such  other 
officers  as  the  managei-s  may  deem  necessary"  within  the 
meaning  of  the  section,  and  I  shall  endeavor,  as  briefly  as 
possible,  to  give  the  reasons  for  such  conclusion. 

The  National  Home  for  Disabled  Volunteer  Soldiers  was 
established  by  authority  of  the  act  of  March  21, 1866  (14  Stat. , 
10).  This  act,  with  amendments  prior  to  the  revision,  was 
carried  into  the  Revised  Statutes  as  sections  4825  to  4836, 
inclusive.     Section  4825  is  as  follows: 

'•The  President,  Secretary  of  War,  Chief  Justice,  and  such 
other  persons  as  have  been  or  from  time  to  tin)e  may  be  asso- 
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ciated  with  them,  shall  constitute  a  board  of  managers  of  an 
establishment  for  the  care  and  relief  of  the  disabled  volun- 
teers of  the  United  States  Army,  to  be  known  by  the  name 
and  style  of  'The  National  Home  for  Disabled  Volunteer  Sol- 
diers,' and  have  perpetual  succession,  with  powers  to  take, 
hold,  and  convey  real  and  personal  property,  establish  a  com- 
mon seal,  and  to  sue  and  be  sued  in  courts  of  law  and  equity, 
and  to  make  by-laws,  rules,  and  regulations,  not  inconsistent 
with  law,  for  carrying  on  the  business  and  government  of  the 
Home,  and  to  affix  penalties  thereto." 

The  Board  of  Managers  as  now  constituted  by  law  consists 
of  foui"teen  members,  eleven  of  whom  are  elected  from  time 
to  time,  as  vacancies  occur,  by  joint  resolution  of  Congress 
They  must  be  citizens  of  the  United  States  and  residents  of 
States  which  furnished  organized  bodies  of  soldiers  to  aid  in 
suppressing  the  rebellion  commenced  in  1861,  and  no  two  of 
them  shall  be  residents  of  the  same  State.  (Sec.  4826,  Rev. 
Stat.;  26  Stat.,  1117.)  These  qualifications  are  recited  to 
show  that  the  limitations  of  section  4829  do  not  apply  to  the 
members  of  the  Board  of  Managers. 

Section  4827  provides: 

"The  twelve  (now  fourteen)  managers  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  shall  elect  from  their  own 
number  a  president,  who  shall  be  the  chief  executive  officer 
of  the  board,  two  vice-presidents,  and  a  secretary."     *    *     * 

Section  4828  provides: 

"No- member  of  the  Board  of  Managers  of  the  National 
Home  for  Disabled  Volunteer  Soldiers  shall  receive  any  com- 
pensation as  such  member.  But  the  traveling  and  other 
actual  expenses  of  a  member  incurred  while  upon  the  business 
of  the  Home  may  be  paid,  and  an  v  member  of  the  Board  hav- 
ing other  duties  connected  with  the  Home  may  receive  a  rea- 
sonable compensation  therefor,  to  be  determined  bv  the 
Boai-d." 

Whether  this  section  was  construed  as  permitting  the  pay- 
ment of  any  compensation  to  the  president,  the  two  vice- 
presidents,  and  the  secretary  provided  for  in  section  4827  is 
not  known,  but  it  seems  clear  that  it  did  not  authorize  the 
appointment  of  any  other  officers  than  those  named  from  the 
members  of  the  Board,  or  of  outsiders  as  officers  of  the  Board. 
The  act  of  August  IS,  1894  (28  Stat.,  412),  provided  that  no 
members  of  the  Board  shall  receive  compensation  for  any 
services  connected  with  the  Home,  except  the  president  and 
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secretary,  ''who  may  receive  a  reasonable  compensation  for 
their  services  as  such  officers,  not  exceeding  ^,000  and  |2,0<X), 
respectively,  per  annum." 

Prior  to  the  passage  of  the  above  act  no  specific  provision 
had  been  made  for  the  payment  of  any  salaries  and  expenses 
of  the  Board  of  Managers,  the  appropriations  being  made  in 
general  terms  for  the  support  of  the  National  Home  for 
Disabled  Volunteer  Soldiers,  with  specific  division  of  the 
whole  amount  appropriated  among  the  different  Branches  of 
the  Home:  but  that  salaries  and  expenses  were  incurred  and 
paid  on  account  of  the  Board  of  Managere,  as  distinguished 
from  salaries  and  expenses  of  the  Home  itself,  as  represented 
by  the  various  Branch  Homes,  is  evident  from  the  following 
provision  in  the  act  of  August  5,  1H92  (27  Stat.,  384): 

'*  Hereafter  the  statement  of  expenses  of  the  Board  of  Man- 
agers of  the  National  Home  for  Disabled  Volunteer  Soldiei-s 
shall  each  year  be  submitted  in  the  annual  Book  of  Estimates 
and  shall  be  made  to  show  the  amount  of  salary  or  compt^n^a- 
lion  paid  to  ea^h  of  the  officers  and  employees  of  said  boards 
and  there  shall  also  be  submitted  therewith  a  statement  show- 
ing the  number  of  officers  appointed  at  each  of  the  Branch 
Iiomes  imder  section  four  thousand  eight  hundred  and  twi^nty- 
7ii7ie  of  the  Hevi^sed  Statutes^  the  amount  of  salary  or  compen- 
sation paid  to  each  and  the  amount  of  allowance  to  each,  if 
any,  for  contingent  or  other  expenses." 

Here  is  a  clear  recognition  of  a  distinction  between  officei-s 
of  the  Board  of  Managers  and  officers  appointed  by  the  Board 
of  Managers  at  the  Branch  Homes  under  section  4829.  As 
shown  above,  the  only  officers  of  the  board  authorized  by  hiw 
were  a  president,  two  vice-presidents,  and  a  secretary  elected 
from  their  own  numl)er,  and  any  other  so-called  officer  of 
the  board  must  be  considered  to  have  been  merely  an  em- 
ployee of  the  board,  who,  unless  employed  by  virtue  of 
section  4829,  in  which  case  he  would  appear  to  have  been  an 
officer  of  the  Home  i-ather  than  of  the  board,  would  appear 
to  have  been  employed  without  any  specific  authority  of  law. 
And  this  appears  to  have  been  the  view  taken  of  the  matter 
by  Congress  in  calling  upon  the  board  for  estimates  and 
reports  of  the  officers  and  employees  of  the  board  as  well  as 
the  officers  of  the  Home  appomted  under  section  4829  of  the 
Ke vised  Statutes  and  by  the  legislation  following  thereupon. 
The  act  of  August  18,  1894,  supra,  in  addition  to  the  provi- 
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sions  above  referred  to,  made  for  the  first  time  specific  pro- 
vision for  ''salaries  for  officei's  and  employees  of  the  Board 
of  Managers"  in  the  following  terms: 

"  For  president  of  the  Board  of  Managers,  four  thousand  dol- 
lars; secretary  of  the  Board  of  Managers,  two  thousand  dollars; 
(me  general  treasurer^  who  shall  not  he  a  memher  of  the  Board  of 
Managers^  three  thousand  dollars;  one  inspector-general,  two 
thousand  five  hundred  dollars;  one  assistant  inspector-general, 
two  thousand  dollars;  clerical  service  for  the  offices  of  the  presi- 
dent and  general  treasurer,  four  thousand  five  hundred  dol- 
lars," etc. 

The  appropriation  act  of  March  3,  1901,  for  the  current 
fiscal  year  (31  Stat.,  1178),  contains  the  following  provision: 

•'For  salaries  for  officers  and  employees  of  the  Board  of 
Managers,  and  for  outdoor  relief  and  incidental  expenses, 
namely: 

"  For  president  of  the  Board  of  Managers,  four  thousand 
dollars;  secretary  of  the  Board  of  Managers,  two  thousand 
dollars;  general  treasurer,  who  shall  not  be  a  member  of  the 
Board  of  Managers,  four  thousand  dollars;  inspector-general, 
two  thousand  five  hundred  dollars;  assistant  general  treasurer 
and  assistant  inspector-general,  two  thousand  dollars;  two 
assistant  inspectors-general  at  two  thousand  dollars  each; 
clerical  services  for  the  offices  of  the  president  and  general 
treasurer,  ten  thousand  dollars;"     «     »     * 

It  is  under  this  provision  for  "  general  treasurer,  who  shall 
not  be  a  member  of  the  Board  of  Managers,"  that  Major  Harris 
was  appointed  October  8,  1901,  and  if  this  position  is  that  of 
"treasurer"  named  in  section  4829,  "the  officers  of  the  Na- 
tional Home  shall  consist  of  *  *  *  a  treasurer,"  *  *  * 
I  should  be  forced  to  hold  that  his  appointment  was  illegal, 
but  I  am  convinced  that  this  section  has  no  reference  to  the 
officers  provided  for  in  the  annual  Appropriations  made  for 
"  salaries  for  officers  and  employees  of  the  Board  of  Mana- 
gers," but  applies  solely  to  the  officers  of  the  National  Home 
for  Disabled  Volunteer  Soldiers,  composed  of  nine  different 
branches  located  in  as  many  different  States.  As  shown  above, 
this  distinction  is  recognized  by  Congress  in  the  act  of  August 
5, 1892,  supra,  in  referring  to  "  the  officers  *  *  *  of  said 
board"  and  to  the  "officers  appointed  at  each  of  the  Branch 
Homes,  U7ider  section  JfS^Q  of  the  Revised  Statutes^'*  and  it  is 
made  clearer  by  an  examination  of  the  organic  act  in  the  light 
24941— Vol.  8 51 
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of  its  administration  by  the  board.     Section  4  of  the  act  of 
March  21,  1866  (sec.  4830,  Rev.  Stat),  provides: 

''The  Board  of  Managers  shall  have  authoritv  to  procure 
from  time  to  time,  at  suitable  places,  sites  for  militarv  homes 
for  all  persons  serving  in  the  Aniiy  of  the  United  States  in 
the  war  of  the  rebellion,  not  otherwise  provided  for,  who  have 
been  or  may  be  disqualified  for  procuring  their  own  support 
by  reason  of  wounds  received  or  sickness  contracted  while  in 
the  line  of  their  duty  during  the  rebellion:  and  to  have  the 
necessary  buildings  erected,  having  due  regard  to  the  health  of 
location,  facilitv  of  access,  and  capacit}'  to  accommodate  the 
persons  entitled  to  the  benefits  thereof." 

By  authority  of  this  section,  four  militar}-  homes,  called 
Branch  Homes,  were  established  between  1866  and  1870,  and 
five  others  have  since  been  established  by  authority  of  special 
acts  of  Congress  passed  at  various  times,  the  last  in  1901. 
These  various  Branch  Homes  constitute  the  National  Home  for 
Disabled  Volunteer  Soldiers,  incorporated  b}^  the  act  of  March 
21,  1866,  supra,  and  the  appointment  of  oflScers  therein  is 
authorized  and  limited  by  section  4829,  as  amended  by  the  act 
of  April  11,  1892,  but  not,  I  think,  the  appointment  of  the 
oflScers  of  the  Board  of  Managers,  four  of  whom — those  elected 
from  members  of  the  board — being  authorized  by  another 
section  (4827,  Rev.  Stat.)  and  the  others  being  specifically 
provided  for  in  the  annual  appropriation  acts. 

The  act  of  March  3,  1875  (18  Stat,  359),  contained  the 
following  provision: 

"From  and  after  the  first  day  of  April,  eighteen  hundred 
and  seventy-five,  no  money  shall  be  appropriated  or  drawn  for 
the  support  and  maintenance  of  what  is  now  desisfnated  by  law 
as  the  '  National  Home  for  Disabled  Volunteer  Soldiers,'  except 
by  direct  and  specific  annual  appropriations  by  law." 

This  statute  repealed  and  replaced  section  4831  of  the 
Revised  Statutes,  which  provided  that — 

*'For  the  establishment  and  support  of  the  National  Home 
for  Disabled  Volunteer  Soldiers  tnere  shall  be  appropriated 
all  stoppages  or  fines  adjudged  against  such  officers  and  sol- 
diers by  sentenceof  court-martial  or  military  commission  over 
and  above  the  amounts  necessary  for  the  reimbursement  of 
the  Government  or  of  individuals,  all  forfeitures  on  account  of 
desertion  from  such  service,  and  all  moneys  due  such  deceased 
officers  and  soldiers  which  now  are  or  may  be  unclaimed  for 
three  years  after  the  death  of  such  officers  and  soldiei's,  to  be 
repaia  upon  the  demand  of  the  heii"s  or  legal  representatives 
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of  such  deceased  officers  or  soldiers.  The  Board  of  Managers 
are  also  authorized  to  receive  all  donations  of  money  or  prop- 
erty made  by  any  person  or  persons  for  the  benefit  of  tne 
Home,  and  to  hold  or  dispose  or  the  same  for  its  sole  and  exclu- 
sive use." 

Although  section  4829  authorized  the  appointment  of  a  gov- 
ernor, a  deputy  governor,  a  secretary,  and  a  treasurer  as 
*'  officers  of  the  National  Home"  as  well  as ''  such  other  officers 
as  the  managers  may  deem  necessary,"  and  although  treasurers 
and  other  officers  of  the  various  Branch  Homes  were  appointed 
thereunder,  that  section  does  not  appear  to  have  been  consid- 
ered as  authorizing  the  appointment  of  a  general  treasurer  to 
receive  and  account  to  the  United  States  for  the  funds  provided 
in  section  4831,  or  by  specific  annual  appropriations  after  the 
passage  of  the  act  of  March  3,  1875,  mj/ra^  but  the  duties  of 
that  office  were  discharged  by  the  president  of  the  Board  of 
Managers  until  the  passage  of  the  act  of  August  18,  1894, 
sujrra^  making  an  appropriation  for  the  salary  of  a  ''general 
treasurer,  who  shall  not  be  a  member  of  the  Board  of  Man- 
agers," and  requiring  him  to  give  good  and  sufficient  bond  to 
the  United  States  in  a  sum  not  less  than  $100,000,  ''faithfully 
to  account  for  all  public  moneys  and  propert}'  which  he  may 
receive." 

Enough  has  been  said,  I  think,  to  show  that  the  provisions 
of  section  4829  of  the  Revised  Statutes  do  not  apply  to  the 
office  of  general  treasurer,  to  which  Major  Harris  was  ap- 
pointed, and  hence  it  must  be  held  that  the  decision  of  the 
Auditor  that  the  amount  of  salary  paid  to  him  must  be  dis- 
allowed is  erroneous.  In  addition  to  what  has  been  referred 
to  as  showing  the  recognized  distinction  between  the  "treas- 
urer" of  the  National  Home,  or,  as  interpreted,  of  the  treas- 
urers of  the  various  Bmnch  Homes,  appointed  under  section 
4829,  and  the  "general  treasurer,"  provided  for  in  the  annual 
appropriation  acts, and  between  "salaries  and  expenses"  of 
the  Home  and  of  the  Board  of  Managers,  attention  may  be 
called  to  the  following  acts  in  which  these  distinctions  also 
appear  to  be  recognized: 


"The  treasurer  of  the  several  Branch  Homes  shall  give 
good  and  sufficient  bonds  to  the  general  treasurer."  *  *  * 
(Act  of  August  18,  1894,  28  Stat.,  412.) 

"All  amounts  disbursed  from  the  appropriation  of  a  Branch 
Home  shall  be  disbursed  and  accounted  for  monthlv  to  the 
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general  treasurer  by  the  treasurer  of  that  Bi-anch."    ♦    ♦    * 
[Id.,  411.) 

"All  of  the  expenditures  of  the  said  Home,  including  the 
expenses  of  the  Board  of  Managers,  shall  be  made  subject  to 
the  general  laws  governing  the  disbursement  of  public  mon- 
eys/'    *     *     *    fAct  of  aiarch  3,  1887.) 

The  only  provision  of  law  that  I  find  which  appears  to  recog- 
nize a  distinction  between  the  National  Home  and  the  Branch 
Homes  is  in  the  act  of  February^  9,  1897  (29  Stat.,  517), 
exempting  from  the  provisions  of  section  4829,  **  surgeons, 
assistant  surgeons,  and  other  medical  officers  of  the  National 
Home  for  Disabled  Volunteer  Soldiers  and  the  several  Branches 
thereof."  At  first  glance  this  might* appear  to  include  med- 
ical officer's  of  the  Board  of  Managei-s,  if  there  are  any  such, 
in  the  exception,  and  by  implication  to  leave  all  the  other 
officers  of  the  board  still  subject  to  the  restrictions  of  the 
section,  but  1  am  of  the  opinion  that  this  construction  is  not 
required  by  the  provision,  its  sole  object  being  to  authorize 
the  appointment  of  the  rued  leal  officers  at  the  various  military 
Homes  constituting  the  National  Home  regardless  of  the  lim- 
itation contained  in  section  4829. 

It  may  be  urged  that  it  was  not  the  intention  of  Congres^s 
to  fiume  the  law  so  as  to  forbid  the  appointment  of  officers  of 
the  National  Home  for  Disabled  Volunteer  Soldiers,  i.  e.,  of 
the  Branch  Homes — treasurer,  inspector,  etc. — from  any  but 
honorably  discharged  soldiers,  while  permitting  the  appoint- 
ment of  similar  officers  of  the  Board — ^general  treasurer,  in- 
spector-general, etc. — without  any  such  qualification,  but  the 
intention  of  Congress  must  be  gathered  from  the  acts  them- 
selves^ and  so  I  construe  the  law,  and  so,  if  any  argument  can 
be  properly  deduced  therefrom,  does  the  present  Congi-ess 
regard  the  law  as  it  now  stands.  The  sundry  civil  bill,  now 
pending  and  passed  in  both  Houses,  though  not  yet  put  upon 
its  final  passage,  contains  the  following  provision: 

^'Hereafter  the  officers  of  the  National  Hojme  for  Disabled 
Volunteer  Soldiers  aiid  oMctrrs  imdei*  the  Boated  of  Maiiagei*9< 
thereof,  shall  be  appointed,  so  far  as  may  be  practicable,  from 
persons  whose  military  or  naval  service  would  render  them 
eligible,  if  disabled  and  not  otherwise  provided  for,  for  admis- 
sion to  the  Home,  and  they  may  be  appointed,  removed,  and 
transferred,  from  time  to  time,  as  the  interests  of  the  institution 
may  require,  by  the  Board  of  Managers." 
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This  is  a  modification  of  the  provisions  of  section  4829  of 
the  Revised  Statutes,  as  amended  by  the  act  of  April  11, 1892, 
and  the  inclusion  of  the  words  ''and  officers  under  the  Board 
of  Managers"  is  a  clear  indication  that  Congress  deems  those 
words  necessary  in  order  to  bring  the  officers  under  the  Board 
within  the  meaning  of  that  section. 

The  decision  of  the  Auditor  is  not  approved. 


SEPARATE  EXAMINATIONS  OF  JOINT  OFFENDERS. 

Where  in  a  case  against  several  joint  offenders  it  was  impossible  for  a 
United  States  commissioner  to  hear  and  decide  as  to  all  of  them  at 
the  same  time,  each  separate  examination  constitutes  a  *'case"  within 
the  meaning  of  the  first  proviso  to  section  21  of  the  act  of  May  28, 
1896,  and  the  commissioner  is  entitled  to  separate  fees  in  each  case. 

{Decision  hy  Comptroller  Traceioell^  May  16,  1902,) 

The  Attorney-Genei-al  by  letter  filed  April  12,  1902,  re- 
quested the  revision  of  certain  items  of  fees  claimed  by 
A.  Judd  Northrup,  United  States  commissioner  for  the  north- 
em  district  of  New  York,  for  the  quarter  ending  September 
30,  1901,  and  allowed  by  the  Auditor  for  the  State  and  other 
Departments,  per  certificate  dated  October  25, 1901,  under  my 
decision  in  Far^'elFs  case  (7  Comp.  Dec,  480). 

The  items  referred  to,  consisting  of  charges  for  second 
entry  of  return  of  warrant,  second  transcript,  and  third  per 
diem  in  the  case  against  Frank  Pettrone,  Angelo  Pettrone, 
and  Antone  Ross,  aggregating  $5.70,  were  deducted  by  the 
Attorney -General  on  the  administrative  examination*  of  the 
account,  and  his  objections  to  their  allowance  are  evidently 
based  upon  my  decisions  in  Frant^s  ^ase  (5  Comp.  Dec,  75), 
Claris  %  case  (ic?.,  320),  Smitftn  case  {id,^  570),  and  GoodricKs 
case  (MS.  Dec,  vol.  11,  p.  729). 

The  decisions  in  the  Smith  and  Goodrich  cases  are  based  on 
the  principles  announced  in  the  Frantz  and  Clark  cases,  and 
while  there  is  no  doubt  as  to  the  soundness  of  those  princi- 
ples, yet  I  am  now  satisfied  that,  under  the  facts,  so  much  of 
the  decisions  in  the  Smith  and  Goodrich  cases  as  limited  per 
diem  charges  to  two,  under  the  first  proviso  to  section  21  of 
the  act  of  May  28,  1896  (29  Stat,  185),  are  erroneous. 
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In  the  Frantz  and  Clark  cases  the  joint  offenders  were 
before  the  commissioners  at  the  same  time,  and  the  heanngs 
as  to  all  of  them  ran  along  together  and  were  completed  at 
the  same  time,  while  in  the  Smith  and  Goodrich  eases  they 
were  brought  in  at  different  times,  and  could  not,  under  the 
facts,  be  examined  together. 

For  the  purposes  of  this  revision  it  is  only  necessary  to 
briefly  recite  the  facts  in  the  Smith  and  Goodrich  cases,  they 
being  pmctically  the  same  as  those  of  the  case  now  under  con- 
sideration, so  far  as  they  relate  to  per  diems  and  transcripts. 

Before  doing  this,  however,  it  may  be  well  to  give  a  brief 
statement  of  FarrelFs  case,  supra^  under  which  the  Auditor's 
allowance  was  made.  This  was  also  an  appeal  by  the  Attorney- 
General  from  allowances  by  the  Auditor  of  charges  for  third 
per  diem,  etc. ,  in  a  case  against  two  joint  defendants,  in  which 
he  cited  the  four  decisions  noted  in  second  paragraph  hereof. 

In  that  case  T.  P.  Bmdy  was,  on  November  12,  1900, 
charged  with  conspiring  with  W.  W.  Lea  to  defraud  a  national 
bank,  and  on  that  day  a  warrant  was  issued  and  executed 
against  Brady,  who,  upon  being  brought  before  the  com- 
missioner, procured  an  adjournment  until  November  16, 
when  he  waived  further  examination  and  was  bound  over  for 
trial.  At  that  time  the  whereabouts  of  Lea  were  unknown  to 
the  commissioner  and  district  attorney,  and  no  action  against 
him  being  then  contemplated,  no  wan-ant  for  his  arrest  was 
issued.  Subsequently,  however,  he  was  located,  and  on 
November  30  a  warrant  for  his  arrest  was  issued  upon  the 
complaint  of  November  12,  and  he  was  also  held  for  trial. 
The  commissioner  in  making  up  his  account  treated  these 
proceedings  as  separate  cases  and  charged  fees  accordingly. 
The  Auditor  allowed  them  as  charged,  and  the  Attorney- Gen- 
eral appealed. 

Upon  this  state  of  facts  I  affirmed  the  action  of  the  Auditor, 
holding  as  follows  (quoting  from  the  syllabus): 

''The  term  *  case 'as  used  in  the  first  proviso  (to  section 
21)  of  the  act  of  Ma}'  28,  1896,  relates  to  the  proceedings  l)e- 
fore  the  United  States  commissioner,  and  it  (foes  not  mean  a 
case  in  its  broad  and  legal  sense;  and  where  it  is  impossible  to 
commence  proceedings  against  two  joint  offenders  at  the  same 
time,  the  commissioner  is  entitled  to  per  diem  for  '  hearing 
and  deciding'  as  to  each  offender,  such  proceedings  being  sep- 
arate cases  within  the  meaning  of  said  proviso." 
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In  the  body  of  the  decision  (481),  which  is  in  the  form  of  a 
communication  to  the  Attorney-General,  it  is  said: 

^'  The  facts  in  this  case  render  it  easily  distinguishable  from 
the  cases  cited  by  you,  in  that  in  all  those  cases  the  warrants 
were  issued  and  the  '  cases '  commenced  at  the  same  time,  and 
although  the  defendants  were  arrested  and  brought  in  at  dif- 
ferent times,  yet  all  the  proceedings  related  back  to  the  orig- 
inal proceedings,  and  it  was  properly  held  that  as  to  them 
there  was  but  one  case;  while  in  this  there  were  no  proceedings 
contemplated  nor  warrant  issued  against  Lea  until  November 
30;  and  while  the  complaint  is  the  basis,  yet,  in  my  opinion, 
the  '  case '  is  not  actually  commenced  until  the  warrant  issues, 
unless  the  accused  be  already  in  the  custody  and  jurisdiction 
of  the  commissioner. 

"  It  is  evident  that  the  term  '  case '  as  used  in  the  first  pro- 
viso to  section  21  of  the  act  of  May  28,  1896  (29  Stat.,  185), 
relating  to  per  diems  of  commissioners,  can  not  be  construed 
in  its  oixlinary  legal  and  technical  sense,  for  if  two  or  more 
offenders  a^inst  whom  separate  warrants  upon  the  same  com- 

Klaint  are  issued  be  arrested  at  different  places  and  carried 
efore  different  commissioners  it  could  not  be  contended 
that  the  limitation  contained  ip  that  proviso  would  prohibit 
the  allowance  of  more  than  two  per  diems." 

The  expression  last  quoted  is  too  broad,  and  I  now  hold 
that  in  such  cases,  where  it  is  impossible  for  the  commissioner 
to  ''  hear  and  decide"  as  to  all  the  defendants  at  the  same  time, 
that  each  necessarily  separate  examination  constitutes  a  "  case" 
within  the  meaning  of  said  proviso.  This,  however,  is  not  a 
matter  within  the  discretion  of  the  commissioner,  and  the 
facts  must  show  it  to  be  impossible  to  hear  and  dispose  of  the 
whole  case,  as  to  all  the  defendants,  at  the  same  hearing  or 
hearings. 

In  Smitlt's  case,  eleven  defendants  were  charged  with  a  joint 
offense.  Seven  of  them  were  before  the  commissioner  July  1, 
1898,  and  the  case  disposed  of  as  to  them.  The  other  four 
were  brought  before  him  July  4  and  the  case  disposed  of  as  to 
them.  These  four  had  not  been  arrested  at  the  time  of  the 
examination  as  to  the  other  seven,  and  of  course  it  was  not 
known  when  they  would  be  arrested.  Upon  this  state  of 
facts  there  were  two  cases  within  the  meaning  of  the  proviso 
referred  to. 

In  Goodrich's  case,  warrants  had  been  issued  by  Commis- 
sioner Pfendlei  against  some  thirty  defendants  charged  with 
joint  offenses.     (See  Pfmdh^'^s  case,  5  Comp.  Dec,  717.)    A 
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number  oi  these  defendants  were  aiTested  and  brought  before 
Commissioner  Goodrich  for  examination,  and  disposed  of  by 
him;  twelve  on  January  18  and  19,  three  on  February  1  and  2, 
and  two  on  March  16, 1899.  These  facts  show  that  there  were 
three  necessarily  separate  hearings,  constituting  three  '^  cases  " 
within  the  meaning  of  the  proviso  to  said  section  21,  sujrra. 
The  specific  question  as  to  what  constitutes  a  "case"  before 
the  commissioner  was  not  considered  in  either  of  these  cases. 

In  the  present  case  the  commissioner,  on  July  8, 1901,  issued 
a  warrant  for  the  arrest  of  three  joint  offenders — Frank 
Pettrone,  Angelo  Pettrone,  and  Antone  Ross.  This  warrant 
was  partly  executed  by  the  arrest  of  two  of  the  defendants — 
Angelo  Pettrone  and  Antone  Ross — and  returned  to  the  com- 
missioner with  the  defendants  on  July  9,  on  which  day  the 
commissioner  entered  the  return  and  commenced  the  hearing, 
but  because  of  inability  to  complete  it  in  one  daj'  it  was 
adjourned  to  July  13,  when  it  was  concluded,  the  defendants 
held,  and  a  transcript  of  proceedings  transmitted  to  court. 
For  the  services  indicated  the  commissioner  charged  and  was 
allowed  two  per  diems  and  the  fees  for  entering  return  and 
for  transcript. 

At  the  time  these  proceedings  were  had  the  other  defendant — 
Frank  Pettrone — had  fled,  but  on  July  19,  he  was  arrested 
upon  the  same  warrent  (which,  after  having  been  transmitted 
to  court,  was  held  by  the  marshal  for  that  purpose),  and  which, 
on  that  day,  was  again  returned  with  the  defendant  before 
the  commissioner,  who  entered  the  second  return,  examined 
and  held  the  defendant,  and  transmitted  a  second  transcript 
of  proceedings  to  court.  For  these«services  the  commissioner 
charged  and  was  allowed  one  per  diem  and  the  fees  for  enter- 
ing the  return  and  for  the  transcript,  and,  ajs  before  stated, 
these  are  the  allowances  to  which  the  Attorney-General  now 
objects  and  requests  this  revision. 

These  facts  show  clearly  that  Mr.  Northrup  could  not  hear 
and  decide  the  case  against  Frank  Pettrone  at  the  time  it  was 
heard  and  decided  against  Angelo  Pettrone  and  Antone  Ross, 
and  it  is  equally  clear  to  my  mind  that  each  of  these  proceed- 
ings constitutes  a  ''case"  as  defined  in  FarrelTs  case,  supra, 
and  the  action  of  the  Auditor  in  allowing  the  fees  claimed  as 
in  separate  cases  is  affirmed. 
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The  decisions  in  the  Smithy  Goodrich^  and  Farrell  cases, 
supra^  are  modified  in  accordance  with  the  views  herein 
expressed. 

FINDINGS  OF  THE  SECRETARY  OF  THE  NAVY  IN 
REMOVING  THE  CHARGE  OF  DESERTION. 

The  findings  of  the  Secretary  of  the  Navy  in  removing  the  charge  of 
desertion  from  the  records  of  the  Navy  or  Marine  Corps  under  the 
act  of  August  14,  1888,  are  conclusive  upon  the  accounting  officers. 

{Decision  hy  Cornptrollei'  Tracewdl^  May  17^  1902.) 

Andrew  Kirker,  by  his  attorney,  in  letter  filed  March  15, 
1902,  applied  for  a  reopening  of  the  settlement  of  his  claim 
for  arrears  of  pay  and  retained  pay  as  a  private  in  the  U.  S. 
Marine  Corps,  accrued  under  his  enlistment  of  February  12, 
1863,  prior  to  February'  5,  1864,  when  he  was  entered  on  the 
rolls  of  the  U.  S.  S.  MoMaclmsetts  as  a  deserter. 

The  claim  was  disallowed  by  the  Fourth  Auditor  and  the 
Second  Comptroller  by  settlement  confirmed  October  13, 
1893,  upon  the  ground  that  the  pay  claimed  was  forfeited  by 
desertion. 

On  Ma}''  1,  1901,  the  Judge-Advocate-General  of  the  Navy 
certified  to  the  Auditor  for  the  Navy  Department  the  action 
of  the  Navy  Department  in  the  matter  of  the  removal  of  the 
charge  of  desertion  from  this  man's  record  as  follows: 

*^  The  Department  has  considered  the  application  for  the 
removal  of  the  charge  of  desertion  standing  on  the  records 
against  the  name  of  Andrew  Kirker,  under  his  enlistment  in 
the  Marine  Corps  on  February  12,  1863. 

*'  It  appears  irora  an  examination  of  the  records  on  file  in 
the  oflEice  of  the  Commandant  of  the  Marine  Corps,  and  of 
those  in  the  oflice  of  the  Auditor  for  the  Navy  Demrtment, 
that  Andrew  Kirker  enlisted  in  the  Marine  Corps  Februar}' 
12,  1863.  as  a  private;  served  at  the  New  York  barmcks  and 
on  board  the  U.  S.  S.  Mmmchmetts  until  February  6,  1864, 
when  he  is  marked  as  having  deserted  from  said  vessel;  that 
on  February  20,  1864,  he  was  taken  up  on  the  rolls  of  the 
Mdssdchusetts  as  an  arrested  deserter,  and  served  on  board 
said  vessel,  the  j!feui  Irorwides^  Verinoiit.,  dmat'Tmu  Hough' 
ton^  at  the  Philadelphia,  Washington,  and  New  York  barracKS, 
North  Carolina^  JerfHo?it,  and  again  at  the  New  York  bar- 
racks, to  February  27,  1867,  when  he  was  discharged. 
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'*In  view  of  the  fact  that  it  does  not  appear  from  the  rec- 
ords in  the  ctise  of  Kirker  that  he  was  convicted  by  court- 
martial  of  the  charge  of  desertion  upon  his  return  to  the 
2la^HHachuHettii^  and  as  the  records  show  that  he  was  restored 
to  duty  and  subsequently  served  on  hoard  the  vessels  above 
mentioned  until  discharged  February  27,  1867,  the  charge  of 
desertion  of  date  February  5,  1864,  is  considered  to  have  been 
erroneously  retained  on  the  records,  and  the  same  has  been 
removed." 

It  is  provided  by  the  act  of  August  14, 18S8  (25  Stat,  442* 
443): 

"That  the  charge  of  desertion  now  standing  on  the  rolls  and 
records  of  the  Navy  or  Marine  Corps  against  any  appointed 
or  enlisted  man  of  the  Navy  or  Marine  Corps  who  served 
in  the  late  war  hysly^  in  the  discretion  of  the  Secretarv  of  the 
Navy,  be  removed  in  all  cases  where  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  Secretary  of  the  Navy,  from 
such  rolls  and  records  or  from  other  satisfactory  evidence, 
that  any  such  appointed  or  enlisted  man  served  faithfully  un- 
til the  expiration  of  his  term  of  enlistment,  or  until  the  first 
day  of  May,  anno  Domini  eighteen  hundred  and  sixty-five,  hav- 
ing previously  served  six  months  or  more,  or  was^  prevented 
from  completing  his  term  of  service  b}^  reason  of  wounds  re- 
ceived or  disease  contracted  in  the  line  of  dutv,  but  who,  by 
reason  of  absence  from  his  command,  at  the  time  he  became 
entitled  to  his  discharge,  failed  to  be  mustered  out  and  to  re- 
ceive a  discharge  from  the  service:  ProrldeiU  That  no  such 
appointed  or  enlisted  man  shall  be  relieved  under  this  section 
who,  not  being  sick  or  wounded,  left  his  command  without 
proper  authority  while  the  same  was  in  presence  of  the  enemy. 

'^Sec.  2.  That  the  Secretary  of  the  Navy  is  herebv  author- 
ized to  remove  the  charge  of  desertion  standing  on  the  rolls 
or  records  of  the  Navy  or  Marine  Coiys  against  any  appointed 
or  enlisted  man  of  the  Navy  or  Marine  Corps  who  served  in 
the  late  war,  in  all  (*ases  where  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  Secretary  of  the  Navy,  from  such  rolls 
or  other  satisfactory  evidence,  that  such  ap|X)inted  or  enlisted 
man  charged  with  desertion  or  absence  without  leave,  after 
such  charge  of  absence  without  leave,  within  a  reasonable  time 
thereafter,  voluntarily  returned  to  and  served  in  the  line  of 
his  dutv  until  he  was  mustered  out  of  the  service,  and  received 
a  certiiicate  of  discharge  therefrom,  or,  while  so  absent,  and 
before  the  expiration  of  term  of  enlistment,  died  from  wounds, 
injury,  or  disease  received  or  contracted  in  the  service  and  in 
the  line  of  duty. 

"Sec.  3.  That  the  charge  of  desertion  now  standing  on  the 
rolls  or  records  of  the  Navy  or  Marine  Corps  against  any  ap- 
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pointed  or  enlisted  man  of  the  Navy  or  Marine  Corps  who 
served  in  the  late  war,  by  reason  of  nis  having  enlisted  at  any 
station  or  on  board  of  any  vessel  of  the  Navy  without  hav- 
ing first  received  his  discharge  from  the  station  or  vessel  in 
which  he  had  previously  sensed,  shall  be  removed  in  all  cases 
wherein  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
Secretary  of  the  Navy,  from  such  rolls  and  records  or  from 
other  satisfactory  testimony,  that  such  reenlistment  was  not 
made  for  the  purpose  of  securing  bounty  or  other  gratuit\^ 
that  he  would  not  nave  been  entitled  to  had  he  remained  under 
his  original  term  of  enlistment:  Prffvlded^  That  no  appointed 
or  enlisted  man  shall  be  relieved  under  this  act  who,  not  being 
sick  or  wounded,  left  his  command  without  proper  authority 
while  the  same  was  in  the  presence  of  the  enemy,  or  who,  at 
the  time  of  leaving  his  command,  was  in  arrest  or  under  charges, 
or  in  whose  case  the  period  of  absence  from  the  service  ex- 
ceeded three  months. 

"Sec.  4.  That  in  all  cases  where  the  charge  of  desertion 
shall  be  removed  under  the  provisions  of  this  act  from  the 
record  of  any  appointed  or  enlisted  man  of  the  Navy  or 
Marine  Corps  who  has  not  received  a  certificate  of  discharge, 
it  shall  be  the  duty  of  the  Secretary  of  the  Navy  to  issue  to 
such  appointed  or  enlisted  man,  or  in  case  of  his  death  to  his 
heirs  or  legal  representative,  certificate  of  discharge. 

"Sec.  5.  That  when  the  charge  of  desertion  shall  be 
removed  under  the  provisions  of  this  act  from  the  record  of 
anv  appointed  or  enlisted  man  of  the  Nav}'  or  Marine  Corps, 
such  man,  or  in  case  of  his  death  the  heirs  or  legal  representa- 
tives of  such  man,  shall  receive  all  pay  and  bounty  wnich  may 
have  been  withheld  on  account  of  such  charge  of  desertion  or 
absence  without  leave:  Prmnded^  howe-ver^  That  this  act  shall 
not  be  so  construed  as  to  give  to  any  such  man  as  may  be  enti- 
tled to  relief  under  the  provisions  of  this  act,  or,  in  case  of  his 
death,  to  the  heirs  or  legal  representatives  of  any  such  man, 
the  right  to  receive  pay  and  bount}'  for  a  period  of  time  dur- 
ing which  such  man  was  absent  from  his  command  without 
leave  of  absence:  And  provided  further^  That  no  appointed 
or  enlisted  man,  nor  the  heirs  or  legal  represenbitives  of  any 
such  man,  who  served  in  the  Navy  or  Marine  Corps  a  period 
of  less  than  six  months  shall  be  entitled  to  the  benefit  of  the 
provisions  of  this  act:  And  provided  further^  That  all  apj)li- 
cations  for  relief  under  this  act  shall  be  made  to  and  filed  with 
the  Secretary  of  the  Navy  within  the  period  of  five  years  from 
and  after  its  passage,  and  all  applications  not  so  made  and 
filed  within  the  said  term  of  five  years  shall  be  forever  barred 
and  shall  not  be  received  or  considered. 

"Sec.  6.  That  all  acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed." 
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It  is  also  provided  by  the  act  of  May  24,  1900  (31  Stat, 
183): 

"That  chapter  eight  hundred  and  ninety,  volume  twenty- 
five,  of  the  IJnited  States  Statutes  at  Large,  entitled  '  An  act 
to  relieve  certain  appointed  or  enlisted  men  of  the  Navy 
and  Marine  Corps  from  the  charge  of  desertion,'  approved 
August  fourteenth,  eighteen  hundred  and  eighty-eight,  be, 
ana  the  same  is  hereby,  revived  and  reenacted. 

"Sec.  2.  That  section  five  of  the  said  act  be,  and  is  hereby, 
so  amended  as  to  remove  the  limitation  of  time  within  which 
applications  for  relief  may  be  received  and  acted  upon  under 
the  provisions  of  said  act." 

It  is  evident  that  the  Secretary  of  the  Navy  removed  the 
charge  of  desertion  standing  against  this  marine  on  the  rolls 
of  the  Navy  Department  under  the  provisions  of  said  acts. 

In  connection  with  this  case,  my  attention  has  been  directed 
for  the  first  time  to  two  cases  decided  by  this  office  bearing 
upon  the  power  and  conclusiveness  of  the  act  of  the  Secretary 
of  the  Navy  in  removing  charges  of  desertion,  the  first  of 
which  was  made  on  November  30,  1897,  by  the  then  Assistant 
Comptroller,  in  which  it  was  held: 

"Desertion  is  willful  absence  from  the  service  without 
leave,  and  with  no  intention  of  returning,  and  forfeits  all  pay 
and  allowances,  including  retained  pay,  accrued  at  the  date  it 
takes  place. 

"The  Secretary  of  the  Navy  has  no  authority  to  remove  the 
charge  of  desertion  standing  on  the  rolls  against  an  enlisted 
man  so  as  to  relieve  him  from  the  forfeitures  incurred  by 
that  act,  unless  such  entry  is  found  by  him  to  be  erroneous  in 
point  of  fact." 

The  other  by  the  Assistant  Comptroller  on  December  14, 
1898  (5  Comp.  Dec,  302),  which  holds: 

"Desertion  is  a  willful  absence  from  the  service  without 
leave,  with  the  intention  of  iv>t  returning  thereto,  and  causes 
a  forfeiture  of  all  pay  and  allowances,  including  prize  money, 
due  at  the  date  it  takes  place. 

"The  Secretary  of  tne  Navy  has  no  authority,  on  the 
ground  of  meritorious  or  long-continued  service  of  an  enlisted 
man,  to  remove  a  charge  of  desertion  standing  on  the  rolls 
a^inst  him,  if  correctly  made  in  point  of  fact,  so  as  to  relieve 
hmi  from  the  forfeitures  incurred  thereby." 

In  my  opinion  each  of  these  decisions  announces  a  conclu- 
sion utterly  untenable.     They  each  substitute  the  judgment 
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of  the  accounting  officers  for  that  of  the  Secretary  of  the 
Navy. 

I  fail  to  see  from  a  reading  of  these  statutes  conferring  dis- 
cretionary power  on  the  Secretary  of  the  Navy  to  remove 
charges  of  desertion  wherein  any  authority  was  given  to  any 
accounting  officer  to  review  his  decisions  thus  made.  On  the 
contrary,  it  is  provided  by  section  5  of  the  act — 

•'That  when  the  charge  of  desertion  shall  be  removed  under 
the  provisions  of  this  act  from  the  record  of  any  appointed 
or  enlisted  man  of  the  Navy  or  Marine  Corps,  such  man 
*  *  *  shall  receive  all  the  pay  and  bounty  which  may  have 
been  withheld  on  account  of  such  charge  o^  desertion  or  ab- 
sence without  leave." 

It  is  not  necessary  for  the  Secretary  under  the  terms  of  this 
act  to  make  any  special  findings  of  fact  showing  the  reasons 
why  be  removed  charges  of  desertion.  When  the  Secretary 
of  the  Navy  shows  in  his  findings  that  he  has  removed  the 
charge  of  desertion  against  a  sailor  or  rtarine  in  violation  of 
the  terms  of  the  provisos  contained  in  sections  2  and  3  of  said 
act,  it  will  be  time  enough  for  the  Comptroller  to  pass  upon 
the  validity  of  such  act,  or  rather  pass  upon  the  question 
whether  power  is  given  to  him  to  review  the  act  of  the  Secre- 
tary of  the  Navy,  even  if  he  should  remove  a  charge  of  deser- 
tion in  direct  violation  of  the  terms  of  said  act.  I  exceedingly 
doubt  if  such  power  is  in  me  or  any  other  accounting  officer. 
It  would  appear  that  the  act  of  the  Secretary  is  binding  and 
and  conclusive  upon  the  question  of  the  removal  of  a  charge 
of  desertion.  It  is,  however,  entirely  unnecessary  in  this 
case  to  determine  whether  a  removal  of  a  charge  of  desertion 
by  the  Secretary  of  the  Navy  is  void  when  it  shows  that  it  is 
made  in  contravention  of  such  provisos,  for  the  reason  that 
no  such  fact  is  shown  in  this  case;  but  on  the  contrary  the 
Secretary  shows  in  his  said  order  of  removal  that  the  marine 
whose  record  was  corrected  fairly  came  within  the  provisions 
of  said  section  2  of  the  act  authorizing  the  removal  of  the 
charge  of  desertion.  If  no  reasons  were  given  by  the  Secre- 
taiy  in  his  removal  of  the  charges  of  desertion,  the  presump- 
tion would  be  in  favor  of  his  action. 


Digitized  by  CjOOQ IC 


814  DECISIONS    OF   THE    COMPTROLLER. 

SUBSISTENCE   OF    AMERICAN    REFUGEES  ON 
VESSELS  OF  THE  NAVY. 

American  refugees  having  been  received  on  a  veasel  of  the  Navy  at  the 
time  of  hostilities  between  the  Liberal  and  Government  forces  at 
Bocas  del  Toro,  Republic  of  Colombia,  and  the  refugees  having  been 
subsisted  by  oflScers  of  the  Navy,  these  officers  may  by  reimbuTBed 
the  cost  of  such  subsistence  from  the  appropriation  for  contingent 
expenses  of  the  Navy. 

( Co7nptroUe7*  Tracewell  to  the  Secretm^y  of  the  Navy^  May  17^ 

1902.) 

I  have  by  your  reference,  requesting  my  decision  of  the 
matter,  the  following  letter  addressed  to  you  by  W.  T.  Wal- 
lace, assistant  paymaster,  United  States  Navy,  dated  U.  S.  S. 
Machias^^  Colon,  Colombia,  April  27, 1902:  . 

"1  have  the  honor  to  forward  herewith  bills  submitted  to 
me  by  the  treasurei^  of  the  cabin  and  ward-room  messes  of 
this  vessel,  and  to  request  decision  as  to  whether  or  not  I  am 
authorized  to  pay  the  same. 

''These  bills  are  for  subsistence  of  Americans  received  on 
board  this  vessel  as  refugees  at  the  time  of  threatened  and 
actual  hostilities  between  the  Liberal  and  Government  forces 
at  Bocas  del  Toro,  Republic  of  Colombia.  They  were  sub- 
sisted at  the  same  tables  with  the  officers  of  the  respective 
messes  and  received  the  same  meals  as  the3\ 

''If  pavment  be  authorized  on  these  bills,  to  what  appro- 
priation snail  it  be  charged?" 

The  two  bills  transmitted  are  for  $4:0  and  $18,  respectively, 
and  are  for  subsistence,  as  stated,  of  American  women  and 
children,  residents  of  Bm-as  del  Toro,  Colombia,  during  the 
time  of  a  threatened  attack  upon  the  town  by  the  Liberal 
forces  and  during  the  actual  attack  thereon.  The  first  bill  is 
made  out  in  favor  of  the  cabin  mess  and  the  other  in  favor 
of  the  ward -room  mess.  These  messes  are  associations  of 
the  officers  and  men  of  the  crew  of  the  vessel,  and  are  private 
institutions,  but  as  they  are  organized  and  exist  in  pursuance 
of  Navy  regulations,  and  as  they  are  not  allowed  to  subsist 
anyone  except  with  the  permission  or  by  the  direction  of 
officers  of  the  vessel  or  station,  it  must  be  assumed  that  the 
subsistence  in  question  was  furnished  at  the  request  of  the 
officers  of  the  Government. 
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I  know  of  no  direct  authority  for  making  this  expenditure 
nor  of  any  appropriation  in  terms  applicable  to  its  payment. 
From  an  indorsement  of  the  Paymaster- General  it  is  learned 
that  there  have  been  instances  where  civilians  have  been  sub- 
sisted on  board  naval  vessels  by  the  issue  of  rations  in  kind, 
and  that  such  issues  have  been  allowed  in  the  settlement  of 
the  property  accounts  of  the  officers  so  making  them.  This 
practice  would  seem  to  constitute  a  precedent  for  the  direct 
expenditure  of  money  for  a  similar  puipose,  although  no 
direct  expenditure  of  money  was  involved  in  the  cases  men- 
tioned. 

A  principal  duty,  however,  of  the  Navy  is  the  protection  of 
the  persons  and  property  of  American  citizens  abroad,  and 
especially  is  this  duty  imperative  in  places  where  the  condi- 
tions of  civil  government  are  such  as  to  imperil  the  safety  of 
American  citizens  temporarily  residing  there.  It  is  the  duty 
of  officers  of  the  Navy  to  extend  this  protection  on  all  proper 
occasions,  and  for  this  purpose  they  may  use  such  means  as 
are  usually  employed  by  naval  officers  in  effecting  such  pro- 
tection. The  taking  of  such  persons  on  board  their  vessels 
under  conditions  like  those  here  represented  seems  to  me  to 
be  a  proper  method  of  discharging  their  duty  to  protect  the 
lives  of  American  citizens. 

The  appropriation  tor  contingent  expenses  of  the  Navy  for 
the  current  fiscal  year  is  contained  in  the  act  of  March  3, 
1901  (31  Stat.,  1109),  in  the  following  language: 

"For  all  emergencies  and  extraordinary^  expenses  arising  at 
home  or  abroad,  out  impossible  to  be  anticipated  or  classined, 
exclusive  of  personal  services  in  the  Navv  Department  or  any 
of  its  suborainate  bureaus  or  offices  at  Washington,  District 
of  Columbia,  ten  thousand  dollars." 

In  my  opinion  this  was  an  emergency  arising  in  the  dis- 
charge of  the  duties  of  naval  officers  which  could  not  have 
been  anticipated,  and  the  bills  inclosed  may  be  paid  from  such 
appropriation,  if  no  other  objection  exists. 
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SUPERINTENDENTS    OF    REPAIRS    AND    OF   CON- 
STRUCTION OF  PUBLIC  BUILDINGS. 

The  provisions  in  the  appropriations  for  rejiaire  and  preservation  of  public 
buildings  and  in  the  act  of  August  5,  1892,  for  the  employment  of 
superintendents  and  others,  authorize  two  distinct  employments,  and 
the  employment  of  the  same  person  for  a  pr^rtion  of  his  time  in  one 
of  these  employments  and  for  another  portion  in  the  other,  and  the 
payment  of  compensation  for  his  services  in  each,  not  to  exceed  the 
maximum  prescribed  for  each,  is  authorized. 

{Decision  hy  Comptroller  Tracturellj  May  19^  1902,) 

The  Auditor  for  the  Treasury,  by  settlement  No.  34807,  dated 
March  24,  1902,  of  the  account  of  Thomas  J.  Hobbs,  dis- 
bursing clerk,  Treaisur}'^  Department,  for  disbursements  from 
the  appropriation  for  repairs  and  preservation  of  public 
buildings,  1902,  disallowed  a  payment  to  J.  W.  Robertcs, 
superintendent  of  construction  of  public  buildings  at  San 
Francisco,  Cal.,  of  additional  compensation  as  superintendent 
of  repairs  of  public  buildings  at  the  same  place,  amounting 
to  $75.  The  disbursing  clerk  has  applied  for  a  revision  of 
his  account. 

In  a  communication  to  the  disbursing  clerk  the  Auditor 
makes  the  following  objection  to  this  payment: 

'•As  Mr.  Roberts  is,  and  has  beefl  since  June  30.  1897, 
superintendent  of  construction  of  public  buildings,  witn  com- 
pensation at  the  rate  of  $2,900  per  annum,  this  additional 
salary  of  $300  (per  annum)  appears  to  be  in  violation  of  act  of 
August  5,  1892  (27  Stat,  351),  and  of  section  1765,  Revised 
Statutes." 

On  June  30,  1897,  Mr.  Roberts  was  appointed  superintend- 
ent of  public  buildings,  with  compensation  at  the  rate  of 
$2,900  per  annum.  On  July  31,  1899,  he  was  *' designated  a 
superintendent  of  repairs  in  connection  with  the  public  build- 
ings in  San  Francisco,"  with  additional  compensation  from 
August  1,  1899,  at  the  rate  of  $300  per  annum. 

The  act  of  August  5,  1892,  to  which  the  Auditor  refers, 
makes  an  appropriation  for  repairs  and  preservation  of  public 
buildings  for  the  fiscal  j^ear  1893,  to  which  is  attached  the 
following  proviso: 

'^ Provided^  That  of  the  sum  hereby  appropriated  not  ex- 
ceeding ten  thousand  dollars  may  be  used  m  the  discretion  of 
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the  Secretar}'  of  the  Treasury  in  the  employment  of  superin- 
tendents and  others  at  a  rate  oi  compensation  not  exceeding,  for 
any  one  person,  six  dollars  per  da}- ;  nor  shall  there  hereafter  be 
jmid  more  than  six  dollars  per  day  to  any  person  employed  out- 
side of  the  District  of  Columbia,  in  any  capacit\^  wLateyer, 
whose  compensation  is  paid  from  appropriations  for  public 
buildings  in  course  of  construction,  but  the  Secretarj^  of  the 
Treasury  ma}^  in  his  discretion,  authorize  payment  in  cities 
of  eighty  thousand  or  more  inhabitants  of  a  sum  not  exceeding 
eight  dollars  per  day  for  such  purposes." 

It  is  to  be  observed  that  this  proviso  contains  two  distinct 
provisions,  the  first  of  which  relates  to  the  employment  of 
superintendents  and  others,  and  applies  to  the  particular 
appropriation  for  repairs  and  preservation  of  public  buildings 
for  the  fiscal  year  1893  only. 

The  second  applies  to  all  persons  employed  in  any  capacity 
whatever  outside  of  the  District  of  Columbia  who  are  paid 
from  appropriations  for  public  buildings  in  course  of  con- 
struction, and  is  permanent  legislation. 

The  first  provision,  however,  is  repeated  in  subsequent 
appropriations  for  repairs  and  preservation  of  public  build- 
ings, including  the  appropriation  for  the  fiscal  year  1902,  and 
is  therefore  applicable  to  the  compensation  of  Mr.  Roberts. 

The  two  provisions  are  in  i}aTi  materia  and  must  be  read 
together.  The  first  limits  the  compensation  of  persons  em- 
ployed under  the  appropriation  for  repairs,  etc.,  to  $6  per 
day,  without  exception.  The  second  limits  the  compensation 
of  persons  employed  under  appropriations  for  buildings  in 
course  of  construction  to  $6  per  day  also,  but  makes  an  excep- 
tion of  those  employed  in  large  cities,  increasing  the  limit  of 
their  compensation  to  $8  per  day. 

I  think  there  can  be  no  doubt  that  these  provisions  author- 
ize two  distinct  employments,  one  under  the  appropriations  for 
repairs  of  public  buildings  and  the  other  under  appropria- 
tions for  erecting  public  buildings.  This  being  so,  if  it  is 
deemed  expedient  by  the  Secretary  of  the  Treasury,  I  can  see 
no  reason  why  the  same  person  should  not  be  employed  for  a 
portion  of  his  time  in  one  employment  and  for  another  por- 
tion in  the  other  employment;  and  in  my  opinion  there  is 
nothing  in  these  provisions  which  prohibits  the  payment  of 
compensation  to  the  same  person  for  service  in  each  of  these 
employments,  not  to  exceed  the  maximum  prescribed  for  each. 
24941— Vol.  8 62 
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As  Mr.  Roberts  received  onl}^  one  appointment,  it  might  be 
questioned  whether  it  was  the  intention  to  give  him  two  dis- 
tinct employments.  The  terms  of  his  appointment,  which 
was  dated  June  30,  1897,  are  as  follows: 

"You  are  hereby  transferred,  promoted,  and  appointed  a 
superintendent  of  public  buildings  with  compensation  at  the 
rate  of  twenty-nine  hundred  dollars  per  annum. 

"You  are  hereby  assigned  for  duty,  until  further  orders, 
as  superintendent  of  construction  in  connection  with  thepost- 
oflEice  and  court-house  at  San  Francisco,  California,  and  will 
at  once  report  to  that  building  for  duty." 

On  July  31,  1899,  he  was  designated  to  perform  other 
duties,  as  follows: 

"In  addition  to  your  present  designation  as  superintendent 
of  construction,  U.  S.  court-house  and  post-oflSce,  San  Fran- 
cisco, you  are  hereby  designated  a  superintendent  of  repairs 
in  connection  with  the  public  buildings  in  San  Francisco  under 
the  control  of  this  Department,  with  additional  compensation 
at  the  rate  of  three  hundred  dollai^s  per  annum." 

While  Mr.  Roberts  received  only  one  appointment,  his  assign- 
ment to  duty  in  the  two  distinct  employments,  which  would 
have  been  unauthorized  under  a  contract  of  employment  in 
one  of  them  only,  must,  I  think,  be  construed  as  contemplat- 
ing distinct  services  in  the  two  employments.  I  am  therefore 
of  opinion  that  he  is  entitled  to  the  compensation  authorized 
by  the  Secretary  of  the  Treasury  for  his  services  in  each. 


LANGUAGE  MAKING  AN  APPROPRIATION. 

The  provision  in  section  2  of  the  act  of  April  29,  1902,  that  upon  the  certi- 
fication of  judgments  hy  the  Court  of  Claims  for  the  refundment  of 
duties  paid  to  the  military  authorities  on  articles  brought  into  Porto 
Rico  from  the  States  the  Secretary  of  the  Treasury  **  is  authorized  to 
pay  the  same,''  must  be  construed  to  make  an  appropriation. 

(Acting  Comptroller  Mitchell  to  the  Secretary  of  the  Treasury ^ 
May  21,  1902.) 

By  your  reference  of  the  13th  instant,  you  request  an  expres- 
sion of  my  views  upon  the  question  whether  the  act  approved 
April  29,  1902  (public— No.  89),  makes  an  appropriation. 

The  act  confers  jurisdiction  upon  the  Court  of  Claims  of 
claims  against  the  United  States  arising  out  of  the  payment 
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of  duties  to  the  military  authorities  upon  articles  brought 
into  Porto  Rico  from  States  of  the  United  States,  and  to  enter 
judgments  against  the  United  States. 
Section  2  thereof  provides  as  follows: 

'^That  the  Secretary  of  the  Treasury,  upon  the  certification 
of  such  judgments,  or  any  of  them,  from  which  the  United 
States  does  not  take  an  appeal,  is  authorized  to  pay  the  same." 

In  6  Comp.  Dec,  614,  quoting  the  syllabus,  it  was  held 
that— 

''Any  language  in  an  act  which  clearly  expresses  the  inten- 
tion of  Congress  that  monev  shall  be  drawn  from  the  Treas- 
ury for  a  puipose  specifiea  must  be  construed  to  make  an 
appropriation. 

"An  act  of  Congress  which  directs  that  the  Treasurer  of 
the  United  States  shall  pay  to  a" company  named  a  sum  speci- 
fied clearly  manifests  an  intention  that  the  money  shall  be 
paid  out  or  the  Treasury,  and  the  act  makes  an  appropriation." 

In  the  case  then  under  consideration  the  act  specified  a 
definite  sum  of  money  and  named  the  payee.  The  act  now 
under  consideration  does  neither.  If  it  makes  an  appropria- 
tion at  all,  it  is  of  an  Indefinite  amount  to  payees  to  be  subse- 
quently determined.  But  numerous  appropriations  are  of 
this  character.  If  the  intention  to  make  an  appropi'iation  is 
otherwise  free  from  doubt,  it  is  immaterial  whether  the 
amount  appropriated  is  specified  or  whether  the  payees  are 
named.  And  in  the  present  case  before  any  payment  can  be 
made  from  the  Treasury'  the  amount  thereof  must  be  specific- 
ally fixed  and  the  payee  determined  by  the  Court  of  Claims. 

The  act  authorizes  the  Secretary  of  the  Treasury  to  pay  the 
amounts  so  fixed  to  the  payees  so  determined,  which  can  only 
be  done  by  drawing  the  money  from  the  Treasury.  I  am 
therefore  inclined  to  the  opinion  that  the  act  makes  an  appro- 
priation of  so  much  monej'^  as  may  be  necessaiy  to  pay  the 
judgments  indicated.  My  opinion  is  strengthened  by  the 
language  used  in  the  title  of  the  act,  which  is  as  follows: 

"An  act  to  refund  the  amount  of  duties  *  *  *,  to  con- 
fer jurisdiction  on  the  Court  of  Claims  *  *  *j  and  making 
an  appropriation  therefor." 

It  is  true  that  the  title  of  an  act  can  not  be  used  to  enlarge 
or  restrain  general  provisions  in  an  act.  {Hodden  v.  Collecto7\ 
5  Wall.,  107.)  But  in  Holy  Trinity  Church  v.  United  States 
(143  U.  S.,  457,  462),  the  Supreme  Court,  in  determining  the 
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intention  of  Congress  in  the  enactment  of  the  statute  which  it 
had  under  consideration  in  that  case,  referred  to  and  drew 
a  cogent  inference  from  the  language  used  in  the  title^of 
the  act. 

It  is  further  to  be  observed  that  the  only  purpose  which 
can  be  ascribed  to  section  2  of  this  act  is  to  make  an  appro- 
priation. Section  1065  of  the  Revised  Statutes  provides  for 
the  payment  of  final  judgments  of  the  Court  of  Claims  in 
favor  of  claimants  on  claims  transmitted  to  the  court  by  the 
head  of  any  Department  or  upon  the  certificate  of  the  account- 
ing oflEicers.  And  section  1089  authorizes  the  Secretary  of 
the  Treasury  to  pay  judgments  not  so  transmitted  out  of  any 
general  appropriation  made  b}'  law  for  the  payment  of  private 
claims.  Therefore  there  was  no  need  to  again  confer  such 
authority  upon  the  Secretary  of  the  Treasury,  and  to  construe 
section  2  as  limited  to  this  purpose  would  be  to  ascribe  to 
Congress  an  act  of  supererogation  and  to  render  the  section 
useless.  But  if  it  is  construed  to  make  an  appropriation  it 
has  a  clear  and  definite  object.  Every  section,  clause,  and 
word  in  a  statute  should,  if  possible,  have  a  meaning  and  pur- 
pose assigned  to  it.  "  Every  string  should  have  its  sound." 
( United  States  v.  Fisher,  109  U.  S.,  143,  145;  in  re  Ross,  140 
U.  S.,  453,  475.) 

It  further  appears  that  this  section  was  inserted  in  the 
Senate  as  an  amendment  to  the  bill  which  was  passed  by  the 
House  of  Representatives,  and  that  at  the  same  time  the  title 
of  the  House  bill  was  amended  by  adding  thereto  the  words 
''  to  confer  jurisdiction  on  the  Court  of  Claims  to  render  judg- 
ment thereon,  and  making  an  appropriation  therefor."  This 
change  in  the  title,  concomitant  with  the  addition  of  section  2, 
is  more  than  ordinarily  significant  as  indicating  the  purpose 
of  Congress  to  inake  an  appropriation. 

In  view  of  these  considerations  I  think  the  act  must  be  con- 
strued as  making  an  appropriation. 
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PAYMENT  OF  THE  INTERNAL-REVENUE  TAX  ON 
BILLS  OF  LADING  FOR  TRANSPORTATION  FOR 
THE  GOVERNMENT. 

Payment  for  internal-revenue  stamps  required  by  section  25  of  the  act  of 
June  13, 1898,  to  be  affixed  to  bills  of  lading  for  transportation  to  be  fur- 
nished by  the  Government,  where  the  carrier  exacts  payment  therefor,  is 
authorized. 

{Decision  hy  Assistant  Comptroller  Mitchell^  May  22^  1902.) 

The  Auditor  for  the  Navy  Department  under  date  of  May 
16,  1902,  submitted  the  following  decision  for  approval,  dis- 
approval, or  modification  by  the  Comptroller: 

''In  the  settlement  of  the  accounts  of  Pa}^  Director  Henry 
M.  Denniston,  U.  S.  Navy,  for  the  second  quailer  1900,  this 
office  suspended  the  sum  of  $5  internal-revenue  tax  for  trans- 

?)rtation  furnished  to  three  oflicers  of  the  Navy  from  New 
ork  to  London,  England. 

"It  was  held  in  6  Comp.  Dec,  72,  that— 

"  'The  internal-revenue  stamp  tax  imposed  b}^  section  25  of 
the  act  of  June  13,  1898,  on  bills  of  laaing  for  foreign  ship- 
ments is  payable  by  the  transportation  company  issuing  the 
bills  of  laaing,  and  the  payment  by  disbui^sing  officei's  of  such 
tax  on  shipments  made  hy  the  Government  is  unauthorized.' 

"■  Second.  In  the  case  of  the  American  Express  Company  v. 
Michiqan  (177  U.  S.,  404),  held,  quoting  from  the  svllabus — 

"  'the  statute  of  June  13,  1848  (1898),  C,  448,  ''^'to  meet 
war  expenditures,  and  for  other  purposes,"  does  not  forbid  an 
express  compan}^  upon  which  is  imposed  a  duty  of  paying  a 
tax  upon  express  matter,  from  requiring  the  shipper  to  furnish 
the  stamp  or  the  means  of  paying  for  it.' 

"In  view  of  this  decison  I  have  allowed  the  payment  of  $5 
for  internal-revenue  tax  made  in  this  case. 

"  As  this  is  a  modification  of  an  existing  construction  of  the 
statutes,  and  as  required  bv  section  8  of  the  act  of  Julv  31, 
1894  (28  Stat.,  208),  1  have  the  honor  to  report  to  you,  for 
approval,  disapproval,  or  modification,  the  question  of  the 
allowance  of  this  expenditure." 

The  rule  adopted  by  this  office,  as  announced  in  the  decision 
cited  by  the  Auditor,  has  been  disapproved  by  the  Supreme 
Court  of  the  United  States,  which  decided  that  a  transporta- 
tion company  might  lawfully  require  the  shipper  to  pay  the 
tax  or  furnish  the  means  of  doing  so.  Where,  therefore,  in 
a  shipment  for  Government  account  the  officer  directing  the 
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shipment  is  compelled  by  the  carrier  to  paj'-  the  necessaiy 
internal-revenue  tax  or  to  provide  the  means  of  paying  it, 
such  payment  becomes  a  part  of  the  cost  of  the  shipment  and 
will  be  allowed  as  such. 
The  decision  of  the  Auditor  is  approved. 


LAST  SICKNESS  OF  A  PENSIONER. 

The  sickness  of  a  person  who  was  afflicted  with  epilepsy  during  a  period 
of  fourteen  years,  and  subject  to  paroxysms  at  varying  intervals, 
between  which  he  was  able  to  attend  to  his  usual  work,  from  one  of 
which  he  died,  is  not  the  *'last  sickness"  of  such  person  within  the 
meaning  of  the  provision  in  the  act  of  March  2,  1895,  authorizing  the 
payment  from  the  accrued  pension  of  a  deceased  pensioner  of  **the 
expense  of  the  last  sickness  and  burial"  of  the  pensioner. 

{Decision  hy  Assistant  Comptroller  Mitchell^  May  £3^  1902,) 

Rosanna  Rosenbarger  appealed  May  10,  1902,  from  the 
action  of  the  Auditor  for  the  Interior  Department  in  settle- 
ment dated  April  21,  1902.  She  claimed  reimbursement  for 
expenses  incurred  during  the  last  sickness  and  burial  of  Solo- 
mon Rosenbarger,  a  pensioner,  who  died  April  3, 1879,  leaving 
no  assets.  There  was  no  widow  or  minor  child.  On  Septem- 
ber 20,  1900,  a  pension  was  granted  at  the  rate  of  li  per 
month,  to  commence  July  22, 1865,  and  at  $8  per  month  from 
August  20, 1873,  to  date  of  death,  aggregating  $927.46.  The 
claim  was  as  follows: 

Coffin 160.00 

Burial  clothes J.     12.00 

Four  doctors,  at  different  times 150.00 

Tombstone 50.  OO 

272.00 
She  also  claimed  $2  per  week  for  nursing  and  attendance 
upon  the  pensioner  for  fourteen  years.  The  Auditor  allowed 
on  the  claim  for  the  coffin  the  sum  of  J25  and  for  the  tomb- 
stone $25,  a  total  of  $50,  and  disallowed  the  balance  of  the 
claim  for  the  reason  that  it  was  not  sustained  by  the  evidence. 
By  the  act  of  March  2,  1895  (28  Stat.,  964),  no  part  of  an 
accrued  pension  can  be  jmid— : 

*' Except  so  much  as  maybe  necessary  to  reimburse  the 
person  who  bore  the  expense  of  the  last  sickness  and  burial. 
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if  the  pensioner  did  not  leave  sufficient  assets  to  meet  such 
expense." 

It  appears  that  prior  to  the  death  of  the  pensioner  he  had 
had  no  serious  illness  other  than  epilepsy,  and  that  the  attacks 
usually  occurred  about  a  month  apart,  but  sometimes  of 
greater  frequency;  that  when  these  attacks  came  they  only 
lasted  for  a  brief  period;  that  prior  to  and  at  the  time  of  his 
death  he  was  living  and  making  his  home  with  his  parents,  on 
a  farm  owned  by  them  consisting  of  170  acres;  that  he  assisted 
them  and  his  brothers  and  sisters  in  work  on  the  farm;  and 
that  he  died  about  10  o'clock  in  the  evening,  after  having 
retired  to  bed  and  after  having  eaten  a  hearty  supper.  He 
had  been  engaged  during  the  day  in  assisting  bin  brothers  in 
work  on  and  about  the  farm. 

It  is  not  shown  that  any  physician  was  called  during  the 
illness  which  caused  his  death. 

Where  a  person  is  afflicted  with  epilepsy,  covering  a  period 
of  fourteen  years,  which  occurs  in  paroxysms,  with  intervals 
between  them,  from  which  attacks  he  recovers  so  as  to  be 
able  to  attend  to  his  work  or  business,  although  he  suddenly 
becomes  ill  and  dies  from  the  same  cause,  all  of  which  is 
shown  by  the  evidence  in  this  case,  1  do  not  think  the  phrase 
"  last  sickness  "  can  be  extended  to  cover  the  period  of  four- 
teen years,  but  that  it  must  be  confined  to  the  illness  or  attack 
which  caused  death. 

I  think  the  evidence  shows  that  claimant  furnished  and  paid 
for  the  burial  clothes  for  the  pensioner,  and  her  claim  of  |12 
therefor  will  be  allowed,  together  with  $6  for  care  and  nurs- 
ing of  the  pensioner  on  the  day  he  died  (which  I  think  is  not 
unreasonable),  making  J17  iu  addition  to  the  amount  allowed 
by  the  Auditor,  payable  to  her  at  Veedersburg,  Ind.  Other- 
wise the  action  of  the  Auditor  is  affirmed. 
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PAYMASTERS'  CLERKS  OF  THE  NAVY. 

A  paymaster's  clerk  is  removed  by  operation  of  law  upon  the  appointment 
and  entry  upon  duty  of  his  successor, 

A  paymaster  who  was  entitled  to  a  clerk  while  attached  to  a  vessel,  and 
who  was  detached  therefrom  and  directed  to  settle  his  accounts,  is 
entitled  to  a  clerk  during  the  period  allowed  by  law  for  such  settle- 
ment. 

{Decision  hy  Assistant  CoinptroU-er  Mitchell^  May^  2J^  1902,) 

Henry  D.  Lazelle  appealed  April  17,  1902,  from  the  action 
of  the  Auditor  for  the  Navy  Department  in  settlement  dated 
February  14,  1902. 

He  claimed  pay  and  rations  from  August  16  to  October  9, 
1901,  as  paymaster's  clerk  of  the  Navy,  and  reimbursement 
of  $37.45  travelingf  expenses  from  Seattle,  Wash.,  to  San 
Francisco,  Cal. ,  on  discharge. 

The  Auditor  disallowed  his  claim  as  follows: 

"The  claim  for  pay  from  August  15,  1901,  date  the  pay- 
master was  detached,  to  September  16,  1901,  although*  held 
in  the  service,  is  disallowed  as  the  paymaster  was  not  in  the 

¥grformance  of  duty  entitling  him  to  the  services  of  a  clerk, 
he  claim  for  pay  from  September  17  to  October  9,  1901,  the 
date  he  received  notice  of  his  dismissal,  is  disallowed.  The 
appointment  of  Pay  Clerk  Gulick  operated  in  law  to  super- 
sede him,  and  in  view  of  the  new  appointment  he  cejised  to  be 
a  paymaster  s  clerk  in  the  Navy  September  16,  1901.  (Dig. 
Dec.  2d  Comp.,  vol.  3,  sec.  1033;  4  Comp.  Dec,  283;  5  /^., 
272;  22  Ct  CI.  R.,  218;  Comp.  Dec.  in  case  of  Alexander, 
MS.  Dec,  Oct.  18,  1901.) 

*' There  is  no  order  furnished  with  the  claim  for  reimburse- 
ment of  expenses,  directing  the  travel,  nor  does  the  letter 
notifying  him  of  his  dismissal  indicate  that  he  would  proceed 
home.  Claim  disallowed  by  the  SecretaiT  of  the  Nav}^  Feb- 
ruary 7,  1902." 

From  April  21,  1900,  to  August  15,  1901,  the  claimant 
served  as  clerk  to  Paymaster  L.  S.  Heap  on  the  U.  S.  S. 
Ch'egon,  On  August  16,  1901,  Paymaster  Heap  was  detached 
from  the  Ore(jon^  being  relieved  from  that  vessel  b}^  Paymas- 
ter H.  E.  Biscoe.  Mr.  Lazelle  had  previously  been  suspended 
from  duty  in  pursuance  of  the  following  order  from  the  Navy 
Department,  received  on  board  the  Oregon  July  4,  1901: 

"Suspend  Pay  Clerk  Lazelle  from  duty  pending  investiga- 
tion about  to  be  ordered,  and  hold  in  sufficient  restraint  to  in- 
sure his  presence  thereat." 
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On  August  13,  1901,  the  following  telegraphic  order  was 
issued  by  the  Navy  Department: 

''Hold  Detachment  Pay  Clerk  Lazelle." 

He  was  tried  by  general  court-martial  on  a  charge  of  ''scan- 
dalous conduct  tending  to  the  destiTiction  of  good  morals," 
and  acquitted.  The  proceedings,  finding,  and  acquittal  were 
approved  by  the  Acting  Secretary  of  the  Navy  in  general  court- 
martial  order  dated  September  26,  1901,  and  by  the  same 
order  he  was  dismissed  from  the  service.  He  received  notice 
of  his  dismissal  October  9,  1901. 

On  Septeml)er  17, 1901,  W.  M.  Gulick  was  appointed  clerk 
to  Paymaster  Heap  in  Lazelle's  place. 

Section  1386,  Revised  Statutes,  provides: 

"Pa5'masters  of  the  fleet,  paymasters  on  vessels  having  com- 
plements of  more  than  one  hundred  and  seventy -five  pei-sons, 
on  supply  steamers,  store  vessels,  and  receiving  ships,  pay- 
masters at  stations  and  at  the  Naval  Academv,  and  paymasters 
detailed  at  stations  as  inspectors  of  provisions  and  clothing, 
shall  each  be  allowed  a  clerk." 

Unless  a  paymaster's  clerk  can  bring  himself  within  the  terms 
of  some  one  of  the  provisions  of  this  section,  he  is  not  entitled 
to  the  pay  of  that  position,  even  though  his  appointment  may 
not  have  been  actually  revoked.     (5  Conip.  Dec,  272.) 

B}'  this  section  a  paymaster  is  allowed  but  one  clerk,  and 
two  clerks  can  not  occupy  the  same  position  at  the  same  time. 
The  appointment  of  Mr.  Gulick  to  the  position  of  clerk  to  Pay- 
master Heap,  and  his  entry  on  duty  as  such  on  September  17, 
1901,  operated  in  law  to  supersede  and  discharge  Mr.  Lazelle, 
who  thereupon  ceavsed  to  be  a  paymaster's  clerk  and  to  be 
entitled  to  pay  as  such.  (8  Comp.  Dec,  230;  OHtvander  v. 
TInited  States,  22  Ct.  CI.,  218;  Umted  States  v.  Blake,  103 
U.  S.,  227.)  The  order  of  September  26,  1901,  purporting 
to  dismiss  him  was  superfluous  and  of  no  eflect,  as  he  was 
already  out  of  the  service. 

The  order  under  which  Paymaster  Heap  was  detached  from 
the  Oregon,  dated  Ma\^  25,  1901,  reads  as  follows: 

"  Upon  the  reporting  of  your  relief,  Pavmaster  Harry  E. 
Biscoe,  U.  S.  N.,  on  August  1, 1901,  you  will  make  the  neces- 
sary transfers  to  him,  including  the  public  funds  in  your 
possession  and  amounts  on  deposit,  will  regard  yourself 
detached  from  duty  on  board  the  U.  S.  S.  Oregon,  will  proceed 
to  your  home,  settle  your  accounts,  and  await  orders." 


Digitized  by  CjOOQ IC 


826  DECISIONS   OF   THE    COMM^ROLLER. 

This  order  was  subsequently  modified  so  as  to  detach  him 
from  the  Oregon  August  15,  1901,  instead  of  August  1. 

After  arrival  at  his  home,  Paymaster  Heap  was  ordered  to 
return  to  Bremerton,  Wash.,  as  a  witness  before  a  general 
court-martial,  so  that  he  did  not  begin  the  settlement  of  his 
accounts  of  the  Oregon  until  September  13, 1901.  The  period 
allowed  by  law  for  settling  accounts  of  this  class  is  twenty 
days  (sec.  12,  act  of  July  31,  1894,  28  Stat,  209),  but  this 
time  was  by  order  of  the  Secretary  of  the  Treasury  extended 
twenty  days  beyond  the  time  stated  in  the  law.  While  the 
paymaster  of  a  vessel  of  the  class  of  the  Oregon  is  entitled 
to  a  clerk  only  for  the  time  he  is  paymaster  of  the  vessel,  yet 
it  is  not  considered  that  his  duties  with  relation  to  the  vessel 
terminate  immediately  upon  his  detachment.  He  is  required 
to  settle  his  accounts,  and  during  the  period  allowed  by  law 
for  this  purpose  he  is  still  entitled  to  a  clerk  as  an  incident  to 
his  service  as  the  jmymaster  of  the  vessel.'  (4  Comp.  Dec, 
283;  Arts.  760  and  1249,  Navy  Regulations,  1900.) 

It  is  true  that  while  Paymaster  Heap  was  a  witness  before 
the  court-martial  he  was  not  engaged  in  the  settlement  of  his 
accounts,  but  the  time  when  he  should  settle  his  accounts  was 
running,  and  the  position  of  a  paymaster's  clerk  to  assist 
him  in  that  work  was  in  existence.  The  claimant  had  been 
appointed  to  that  position  and  by  regulation  was  the  clerk  to 
assist  him.  (Art.  750,  Navy  Regulations,  1900.)  This  posi- 
tion he  continued  to  hold  until  September  17,  1901,  when  he 
was  succeeded  by  another  appointee,  and  it  is  my  opinion  that 
for  this  period  he  is  entitled  to  pay. 

It  is  inmiaterial  that  he  actually  performed  no  service  in 
connection  with  the  settlement  of  the  accounts  of  the  vessel. 
He  held  the  position  of  one  who  should  have  rendered  such 
service,  and  was  available  for  duty  at  the  will  of  the  Depart- 
ment. Under  the  circumstances  it  must  be  held  that  his 
failure  to  render  service  was  without  bis  fault. 

Article  1249,  Navy  Regulations  of  1900,  provides  that — 

"A  pay  clerk  assisting  an  oflScer  to  settle  his  accounts  will 
be  allowed  pay,  but  not  rations,  during  the  time  so  employed." 

He  was,  therefore,  not  entitled  to  rations  during  the  period 
stated.  The  action  of  the  Auditor  is  so  modified  that  the 
claimant  will  be  allowed  on  this  revision  pay  as  clerk  from 
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August  16  to  September  16,  1901,  inclusive,  one  month,  one 
day,  at  Jl,300  per  annum,  amounting  to  $111.94,  less  21  cents 
hospital  fund. 

His  claim  for  traveling  expenses  from  Bremerton,  Wash., 
to  San  Francisco,  Cal. ,  was  properly  disallowed.  The  journey 
was  performed  long  after  he  was  out  of  the  service,  and  no 
orders  were  given  for  any  such  travel. 

The  action  of  the  Auditor  in  all  things  connected  with  the 
settlement,  except  as  above  stated,  is  affirmed. 


RIGHT  OF  AN  EMPLOYEE  TO  LEAVE  OF  ABSENCE. 

Employees  in  the  Census  Office,  other  than  those  in  the  printing  office 
therein,  are  entitled  to  pay  while  absent  from  duty  only  where  leave 
of  absence  has  been  actually  granted  and  taken  before  the  termination 
of  their  employment. 

{Comptroller  Tracewdl   to   the  Director  of  the  Census^  May 

27,  1902.) 

I  have  received  your  letter  of  the  20th  instant  requesting  a 
decision  in  regard  to  pay  for  leave  of  absence  to  the  mechan- 
ics and  other  persons  employed  in  the  Census  printing  office 
by  authority  of  the  act  of  May  10,  1900  (31  Stat,  174),  and 
also  in  regard  toJeaves  of  absence  with  pay  to  the  clerks  and 
other  employees  in  the  Census  Office,  appointed  under  the  act 
of  Maroh  3,  1899  (30  Stat.,  1014),  to  provide  for  taking  the 
Twelfth  and  subsequent  censuses. 

In  a  decision  made  April  25,  1902,  1  held  that  under  the 
terms  of  the  act  of  February  23,  1901  (31  Stat.,  801),  provid- 
ing — 

"That  the  mechanics  and  other  persons  employed  in  the 
Census  printing  office,  whether  employed  by^  the  piece  or  oth- 
erwise, shall  be  allowed  annual  leave  of  absence  and  sick  leave 
with  ijay  under  the  same  terms  as  may  be  now  or  hereaftet 
prescribed  in  the  Government  Printing  Office^and  the  Director 
of  the  Census  is  hereby  authorized  to  make  payment  for  such 
annual  leave  and  sick  leave  out  of  any  money  which  may  be 
appropriated  for  Census  purposes," 

and,  under  the  practice  in  the  Government  Printing  Office, 
you  will  be  authorized  to  pay  for  leave  of  absence  due  on 
June  30,  1902,  to  employees  of  the  printing  office,  notwith- 
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standing  the  fact  that  the  act  of  March  6,  1902  (Public — No. 
27),  abolished  the  Census  printing  office,  to  take  effect  July  1, 
1902. 

You  call  attention  to  the  fact  that  this  act  also  repealed  in 
teims  the  act  of  February  23. 1901,  su/rra^  containing  the  pro- 
vision quoted  above,  and  ask  whether  jmyment  to  the  empIo\'- 
ees  of  the  printing  division  would  be  limited  to  the  leave 
accrued  for  the  period  preceding  the  date  of  the  repealing  act, 
or  whether  the  fact  that  the  printing  office  is,  by  the  same  act, 
continued  until  eTuly  1, 1902,  will  carry  with  it  the  benefits  of 
•  the  act  of  February  28,  1901,  until  the  date  of  the  abolition 
of  the  office. 

As  the  only  authorit}'  by  which  the  employees  of  the  print- 
ing office  of  the  Census  Office  'became  entitled  to  an}'  leave  of 
absence  with  pay  or  pay  for  leave  of  absence  is  to  be  found 
in  the  act  of  February  23, 1901,  it  must  be  held  that  the  repeal 
of  that  act  put  an  end  to  that  authority,  and  that,  after  the 
passage  of  the  repealing  act  of  March  6,  1902,  no  right  to 
leave  or  to  pay  for  leave  could  accrue.  Hence  my  decision 
of  April  25, 1902,  that  the  abolition  of  the  printing  office  after 
June  30, 1902,  would  not  prevent  payment  of  leave  of  absence 
due  on  that  date,  must  be  construed  to  mean  leave  of  absence 
due  prior  to  the  passage  of  the  act  of  March  B,  1902. 

The  question  of  leave  of  absence  with  pay  to  the  clerks  and 
employees  in  the  Census  Office  appointed  under  the  act  of 
March  3,  1899,  sujyra^  stands  upon  an  entirely  different  basis 
and  is  not  affected  by  the  acts  construed  in  the  above  decision. 

You  say: 

''Under  the  practice  in  vogue  in  this  office,  which  is  sim- 
ilar to  that  in  the  classified  branches  of  the  service,  employees 
are  allowed  annual  leave  at  the  rate  of  two  and  a  half  dajs  per 
month.  The  act  of  March  3,  1899,  requires  that  all  volumes 
relating  to  population,  moilalitv,  vital  statistics,  the  products 
of  agriculture  and  of  manufacturing  and  mechanical  establish- 
ments shall  be  published  not  later  than-  the  1st  day  of  July, 
1902.  It  is  already  manifest  that  in  order  to  meet  this  require- 
ment quite  a  number  of  clerks  who  are  not  to  be  retained  in 
the  permanent  Census  Office  must  continue  at  work  until  June 
30  without  allowing  them  annual  leave  prior  to  that  date;"" 

and  you  ask — 

''  Would  the  disbursing  clerk  be  authorized  to  pay  the  em- 
ployees who  are  not  to  be  reappointed  for  the  accrued  leave 
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that  may  be  due  them  July  1,  so  that  they  may  be  paid  for 
such  annual  leave  without  reappointing  them? 

''If  not,  would  I  be  authorized  to  retain  their  names  on  the 
rolls  until  the  expiration  of  the  leave  due  them?" 

Your  questions  appear  to  be  predicated  upon  some  idea  that 
the  clerks  and  other  emplo3^ees  of  the  Census  Office,  other  than 
those  in  the  printing  office  thereof,  have  a  statutory  right  to 
leave  of  absence  with  pay  which  3'ou  are  bound  to  grant,  or 
fhat,  in  the  absence  of  such  grant,  they  are  entitled  to  pay  for 
leave  ac^crued  but  not  granted,  but  this  is  clearly  not  the 
case. 

The  law  governing  leave  of  absence  with  pay  in  the  Execu- 
tive Departments,  and  controlling  by  universal  and  recognized 
practice  in  the  various  establishments  at  the  seat  of  govern- 
ment not  under  one  of  the  Executive  Departments,  is  con- 
tained in  the  act  of  March  15,  1898  (30  Stat.,  316),  and  is 
as  follows: 

"  Hereafter  it  shall  be  the  duty  of  the  heads  of  the  several 
Executive  Departments,  in  the  interest  of  the  public  service, 
to  require  of  all  clerks  and  other  employees,  of  whatever 
grade  or  class,  in  their  respective  Departments,  not  less  than 
seven  hours  of  labor  each  day,  except  Sundays  and  days  de- 
clared public  holidays  by  law  or  Executive  order:  ♦  *  * 
Provided  further^  That  the  head  of  any  Department  may 
grant  thirty  days'  annual  leave  with  pay  in  any  one  year  to 
each  clerk  or  employee.^    *    »    » 

This  law  authorizes  a  head  of  Department,  in  his  discretion, 
to  grant  leave  of  absence  with  pay  for  not  exceeding  thirty 
days  in  any  one  year,  but  it  does  not  require  him  to  grant  it 
or  any  part  of  it  regardless  of  the  exigencies  of  the  service, 
and  it  differs  materially  from  the  law  which  directs  that  cer- 
tain specified  employees  "  shall  be  allowed  "  annual  leave  of 
absence  with  pay,  and  from  that  which,  in  some  cases,  author- 
izes pay  for  leave  of  absence  accrued  but  nol  taken.  It  gives 
to  the  employees  affected  thereby  no  right  except  to  pay 
during  leave  of  absence  which  has  been  granted  by  proper 
authority,  but  has  no  application  except  in  cases  where  leave 
has  been  granted. 

In  Harrmm  v.  United  States  (26  Ct  CL,  259,  270),  the 
Court  of  Claims,  in  construing  the  acts  of  1886  and  1888  pro- 
viding that  the  Public  Printer  may  in  his  discretion  grant  a 


Digitized  by  CjOOQ IC 


830  DECISIONS    OF   THE    COMPTROLLER. 

leave  of  absence  with  pay  not  to  exceed  thirty  days  in  a  fiscal 
year,  said: 

"The  law  imposes  both  the  duty  and  the  responsibility  of 

f ranting  or  refusing  leaves  of  absence  exclusively  upon  the 
ublic  rrinter.  It  is  his  duty  to  administer  the  statute  accord- 
ing to  it«<  spirit  and  intent  and  with  a  proper  regard  to  the  just 
interests  of  both  parties.  He  is  authorized  to  administer  it  by 
'  regulations,'  and  may  prescribe  general  rules  which  would 
practically  exclude  individual  applications.  He  may  make 
the  leave  of  absence  dependent  upon  good  conduct,  and  in  the 
exigency  of  pressing  work,  when  other  employees  could  not  be 
procured,  he  would  be  justified  in  refusing  it  altogether.  The 
employee  has  no  legal  right  to  a  leave  of  absence  until  it  be 
granted,  and  can  no  more  dictate  when  he  will  take  his  vaca- 
tion than  a  student  in  college  or  a  boy  in  school.  *  ♦  *  He 
has  jurisdiction  of  attendance  and  work,  to  grant  leaves  of 
absence  or  to  refuse  them,  but  not  to  increase  wages  or  vary 
or  augment  the  leeal  liabilities  of  the  Government.  Whether 
he  grant  leaves  of  absence  by  the  month  or  the  week,  or  for  a 
single  day,  or  for  a  designated  number  of  days,  or  not  at  all, 
will  not  affect  the  wages  of  the  employees;  wages  are  not 
within  the  scope  of  his  discretion  ana  will  continue  precisely 
the  same  as  if  no  leave  of  absence  had  been  granted  or  refused.^' 

In  the  decision  of  this  oflSce  of  April  25,  1902,  referred  to 
above,  it  was  said: 

^'It  should  be  understood  that  the  term  'leave  of  absence 
with  pay'  usually  means  permission  granted  to  an  officer  or 
employee  to  be  absent  from  duty  without  loss  of  pay,  and 
implies  an  actual  leave  after  permission  granted,  and  hence 
orainarily  the  granting  of  a  leave  of  absence  with  pay  to  an 
officer  or  employee  after  he  has  been  separated  from  the 
service  is  not  an  absence  from  duty  and  is  not  authonzed  (6 
Comp.  Dec. ,  644),  but  as  shown  above  the  laws  relating  to 
leaves  of  absence  in  the  Government  Printing  Office,  and  con- 
trolling as  to  the  Census  printing  office,  recognize  '  pay  for 
leave  of  absence'  as  distinguished  from  'leave  of  absence  with 
pay,'  under  certain  conditions,  which  appear  to  be  met  with 
m  this  case." 

From  the  above  it  is  clear  that  employees  in  the  Census 
Office,  other  than  those  in  the  printing  office,  are  entitled  only 
to  pay  during  leave  of  absence  actually  granted,  and  that  if 
no  leave  of  absence  is  granted  and  taken  before  the  termina- 
tion of  their  service,  no  question  of  payment  can  properly 
arise. 

In  view  of  your  statement  that  these  employees  are  '*  not  to 
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be  retained  in  the  permanent  Census  Office,"  it  is  not  entirel}'- 
clear  what  you  mean  by  asking  if  you  would  be  '^authorized 
to  retain  their  names  on  the  roll  until  the  expiration  of  the 
leave  due  them."  If  they  are  not  appointed  by  you  with  the 
approval  of  the  Secretaiy  of  the  Interior,  as  provided  in  sec- 
tion 5  of  the  act  of  March  6,  1902,  supf^a^  their  names  can  not 
be  lawfully  retained  upon  the  rolls  after  June  30,  1902,  for 
the  purposes  of  leave,  or  pay,  or  anything  else.  They  are 
then  out  of  the  service,  and  leave  of  absence  with  pay  or  pay 
for  leave  of  absence  to  persons  not  in  the  service  is  unau- 
thorized.    (6  Comp.  Dec,  544.) 


INDORSEMENT  ON  A  WARRANT  BY  A  JUDGE 
ACTING  AS  AN  EXAMINING  MAGISTRATE. 

Aa  order  by  a  judge  acting  as  an  examining  magistrate  indorsed  upon  a 
warrant  issued  by  a  United  States  commissioner  in  another  district, 
and  directing  the  marshal  to  arrest  the  offender  within  the  district  of 
the  judge,  is  not  required  to  be  attested  by  the  seal  of  the  court  or 
by  the  signature  of  the  clerk  of  the  court. 

A  judge  sitting  as  an  examining  magistrate  is  acting  as  a  United  States 
commissioner,  and  a  marshal  is  entitled  to  a  per  diem  fee  for  attend- 
ance before  him. 

{Decision  hy  Cainptroller  Tracewell^  May  28^  1902,) 

John  F.  Horr,  United  States  marshal  for  the  southern  dis- 
trict of  Florida,  appealed  from  the  settlement  of  the  Auditor 
for  the  State  and  other  Departments,  dated  March  17,  1902, 
of  his  account  for  salaries,  fees,  and  expenses  for  the  quarter 
ended  June  30,  1901,  in  the  disallowance  of  charges  of  a  field 
deputy  marshal  in  executing  a  warrant  of  arrest  issued  by  a 
United  States  commissioner  in  the  northern  district  of  Ala- 
bama, on  which  a  district  judge  had  indorsed  an  order  of 
arrest  in  his  district,  the  said  southern  district  of  Florida. 

The  disallowances  by  the  Auditor  are  made  under  1  Comp. 
Dec,  127,  and  because  an  indorsement  on  the  warrant  would 
not  give  it  validity  in  the  absence  of  the  seal  of  the  court  and 
the  signature  of  the  clerk.  (Sec.  911,  Rev.  Stat,  and  7  Comp. 
Dec.,  106.) 
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In  his  appeal  from  the  Auditor's  settlement  the  marshal 
states — 

"That  this  warrant  was  issued  in  the  northern  district  of 
Alabama,  as  stated,  and  was  indorsed  by  the  Hon.  James 
W.  Locke,  judge,  as  follows: 

"  '  7J;  the  marshal  of  the  southern  diiitri4it  of  ^hyrlda^greetlng : 

'"Upon  reading  and  considering  the  foregoing  certified 
copy  of  complaint  and  the  warmnt  issued  thereunder,  it  is 
ordered  that  you  or  any  of  your  deputies  do  arrest  the  within 
named  Charles  B.  Howell  wherever  found  within  your  district, 
and  bring  him  before  me  or  the  nearest  United  States  com- 
missioner to  be  bound  over  to  appear  to  answer  said  com- 
plaint, or  otherwise  disposed  of  by  due  coui-se  of  law. 

'"Given  under  my  hand  this  9th  day  of  May,  1901. 

''  *  James  W.  Locke, 

'"  K  S.  District  J^idge.' 

''The  deputy  marshal  made  the  arrest  under  this  indorse- 
ment made  on  the  warrant  issued  in  Alabama,  which  was 
Jractically  a  new  warrant,  and  the  prisoner  was  taken  before 
udge  Locke,  at  Jacksonville,  and  subsequently  gave  bond  in 
the  sum  of  11,000  to  appear  in  the  northern  district  of  Ala- 
bama." 

The  marshal's  explanation  shows  a  state  of  facts  which  it 
seems  to  me  takes  the  case  entirely  out  of  the  law  and  deci- 
sions cited  by  the  Auditor. 

This  is  the  first  time  the  question  involved  in  this  case  has 
come  up  before  me,  as  to  the  distinction  between  the  act  of  a 
judge  as  a  court  and  that  of  a  judge  as  a  committing  or  exam- 
ining magistrate,  and  yet  it  is  a  distinction  recognized  by  a 
Federal  court  as  far  back  as  1813  in  the  case  of  United  States 
V.  Clarlc  (1  Gall.,  497),  in  which  it  was  held  by  Justice  Story, 
quoting  from  ^  parte  Perkins  (29  Fed.  Rep.,  909)— 

'*  That  a  district  judge  sitting  as  an  examining  and  conunitting 
magisti-ate  under  section  33  of  the  judiciary  act  of  1789,  which 
has  been  carried  forward  into  the  Kevised  Statutes  as  section 
1014,  was  not  a  ayxirty 

The  argument  that  a  judge  under  these  circumstances  was 
a  court  was  characterized  (p.  910)  as  "  utterly  insupportable.'* 
Ergo,  if  not  a  court,  the  requirements  of  section  911,  Revised 
Statutes,  do  not  apply. 

■  In  Todd  V.  United  States  (158  U.  S.,  282-283),  while  it  was 
held  that  a  United  States  commissioner  was  not  a  judge  of  a 
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court  of  the  United  States,  and  that  "  a  preliminary  examina- 
tion is  not  a  proceeding  in  any  court  of  the  United  States,"  it 
is  also  true,  as  therein  stated,  that  such  an  examination  may 
be  had,  not  merely  before  a  commissioner,  but  also  before  any 
justice  or  judge  of  the  United  States  and  others,  including 
State  officers.  (See  sec.  1014,  Rev.  Stat.)  Section  911,  Re- 
vised Statutes,  has  relation  to  processes  issuing  from  the  court, 
which  must  be  under  seal,  etc.  But  a  commissioner  is  not 
required  to  have  an  official  seal  (8  Comp.  Dec,  675),  and  his 
warrants  may  be  under  his  hand.  {Starr  v.  United  States^ 
153  U.  S.,614.) 

It  follows  therefore  that  a  district  judge,  acting  as  an  ex- 
amining magistrate,  like  a  United  States  commissioner,  may 
issue  his  warrants  or  orders  under  his  hand  alone;  no  seal 
or  clerk's  signature  is  required  because  he  is  not  acting  as  a 
court  or  judge  of  a  court.  See  page  284,  Todd  case  for  fur- 
ther distinctions  between  a  judge  and  a  court. 

Applying  the  principles  laid  down  in  above-cited  decisions 
and  statutes  to  the  facts  in  this  case  it  would  not  seem  very 
difficult  to  arrive  at  the  following  conclusions: 

J^irst.  That  there  was  no  service  or  pretended  service  of 
the  Alabama  commissioner's  warrant  of  arrest,  and  1  Comp. 
Dec,  127,  does  not  apply. 

Second.  That  Judge  Locke,  by  his  action,  plainly  indicated 
that  he  intended  to  and  did  act  as  an  examining  magistrate,  as 
authorized  by  section  1014,  and  issued  his  order  thereunder; 
and  that  no  seal  was  necessary  to  validate  such  order  apd 
section  911,  Revised  Statutes,  does  not  apply. 

Third.  That  the  order  in  question  being  the  act  of  a  judge 
in  his  capacity  as  an  examining  magistrate,  though  by  indorse- 
ment on  the  original  warrant,  is  nevertheless  a  sufficient  com- 
pliance with  section  1014,  Revised  Statutes,  and  the  only 
question  to  be  determined,  is,  whether  the  prisoner  was  trans- 
ported before  a  United  States  commLssioner  or  other  judicial 
officer  nearest  to  the  place  of  arrest  as  required  by  the  act  of 
August  18,  1894  (28  Stat.,  416),  as  well  as  by  the  order  of 
the  said  judge. 

The  person  arrested  in  this  case  was  taken  before  the  judge 
who  ordered  the  arrest  as  "the  nearest  judicial  officer  having 
jurisdiction  under  existing  laws  (sec  1014)  for  a  hearing, 
commitment,  or  taking  bail." 
24941— Vol.  8 53 
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The  nearest  commissioner  was  at  Ocala,  but  it  appears  that 
at  the  time  of  arrest  such  commissioner  was  absent,  attending 
court  as  a  witness  at  Jacksonville.  The  prisoner  was  accord- 
ingly taken  before  the  next  nearest  judicial  oflScer  at  Jack- 
sonville, he  being  the  judge  who  ordered  the  arrest.  Upon 
the  hearing  the  judge  admitted  the  defendant  to  bail  to  appear 
at  the  next  term  of  court  in  the  northern  district  of  Alabama. 

But  a  question  arises  as  to  the  fee  charged  by  deputy  for 
attendance,  and  it  is  urged  that  though  a  judge  of  a  district 
court  may  act  as  a  committing  or  examining  magistrate  as  in 
this  case,  under  section  1014,  in  like  manner  as  a  commis- 
sioner, a  deputy  marshal  is  not  entitled  to  a  fee  for  attend- 
ance before  such  judge,  for  the  reason  that  the  language  of 
paragraph  23  of  section  829,  Revised  Statutes,  would  seem  to 
provide  such  fee  for  attending  examinations  before  a  com- 
missioner only. 

It  is  true  that  the  letter  of  the  statute  gives  the  per  diem 
fee  whilst  attending  before  a  commissioner.  It  is  also  true, 
I  believe,  that  the  commissioners  who  existed  when  that  fee 
bill  was  passed  are  not  now  in  existence.  But  the  change 
was  only  in  name,  not  in  his  function. 

The  letter  of  the  law  would  not  give  the  marshal  his  per 
diem  where  the  preliminary  proceeding  was  being  held  before 
a  State  magistrate  or  chancellor,  but  the  spirit  of  the  law 
embraces  all  who  act  as  examining  magisti'ates. 

The  judge  sitting  as  an  examining  magistrate  is  a  commis- 
sioner for  all  practical  purposes. 

The  marshal  performs  the  same  duties  and  has  the  same 
responsibilities  when  the  examination  is  held  before  a  judge 
as  he  would  have  if  before  a  commissioner.  I  think  he  should 
have  his  per  diem  for  attendance. 

The  charges  of  the  deputy  as  presented  will  therefore  be 
allowed  on  this  revision. 
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BAY  OF  A  MARINE  EXCEPTED  FROM  FORFEITURE. 

A  marine  having  been  sentenced  by  a  court -martial  to  be  confined  for  a 
specified  period  and  to  forfeit  all  of  his  pay  except  certain  specified 
sums  during  said  period,  and  at  a  subsequent  date  his  confinement  for 
the  unexpired  portion  of  such  period  having  been  remitted,  he  is 
entitled  to  the  part  of  his  pay  excepted  from  forfeiture. 

{DeciHum  hy  Assistant  Comptrollei'  Mitchell^  June  I^^  1902.) 

Robert  Saunders,  private,  United  States  Marine  Corps, 
appealed  May  16,  1902,  from  the  action  of  the  Auditor  for 
the  Navy  Department  in  settlement  of  Ma}^  2,  1902,  disallow- 
ing his  claim  for  amounts  of  pay  excepted  from  forfeiture  by 
two  sentences  of  general  courts-martial,  which  amounts  were 
to  be  paid  him  upon  his  release  from  confinement.  The 
Auditor  disallowed  the  claim  because  the  claimant  on  release 
from  confinement  was  in  each  case  restored  to  duty  instead  of 
being  discharged  as  the  sentences  of  the  courts  originally 
provided. 

Saunders  enlisted  for  five  years  as  a  private  in  the  United 
States  Marine  Coips  February  8,  1893,  and  was  honorably 
discharged  February  7,  1898,  on  expiration  of  enlistment. 
He  reeniisted  February  14,  1898,  and  so  far  as  the  records 
show  is  still  in  the  service. 

He  was  convicted  by  court-martial,  the  proceedings  of 
which  were  promulgated  in  General  Court-Martial  Order  No. 
80,  dated  August  22,  1898,  and  sentenced  as  follows: 

"To  be  confined  *  *  *  for  the  period  of  one  year;  to 
lose  all  pay  that  may  become  due  him  during  said  confine- 
ment, excepting  $3  per  month  for  necessar}^  prison  expenses, 
and  the  further  sum  of  S3(),  to  be  given  him  at  the  expiration 
of  his  confinement,  when  he  is  to  Y)e  dishonombly  discharged 
from  the  United  States  Marine  Corps.'' 

The  sentence  was  approved,  except  that  the  period  of  con- 
finement with  corresponding  loss  of  pay  was  reduced  to  the 
period  of  six  months.  By  letter  of  the  Acting  Secretary  of 
the  Navy,  dated  December  21,  1898,  the  unexpired  portion  of 
his  period  of  confinement  was  remitted,  and  also  the  portion 
relating  to  dishonorable  discharge,  and  he  was  restored  to 
duty. 

He  was  again  convicted  by  court-martial,  the  proceedings 
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of  which  were  promulgated  in  General  Court-Martial  Order 
No.  100,  of  November  7,  1899,  and  sentenced  as  follows:       * 

"To  be  confined  *  *  *  for  the  period  of  one  year; 
*  *  *  to  lose  all  pay  and  allowances  tnat  may  become  due 
him  during  said  term  of  confinement,  excepting  iS  per  month 
for  necessary  prison  expenses,  and  $20  to  be  paid  him  at  the 
expiration  of  nis  term  of  confinement;  and  then  to  be  dis- 
honorably discharged  from  the  United  States  Marine  Corps." 

This  sentence  was  duly  approved,  but  by  letter  of  the 
Secretary  of  the  Navy,  dated  May  9, 1900,  the  unexpired  por- 
tion of  the  term  of  confinement  was  remitted,  and  also  the 
portion  relating  to  dishorable  discharge,  and  the  claimant  was 
restored  to  duty. 

During  the  period  of  his  confinement  there  was  reserved 
from  his  pay  all  that  accrued  to  him  during  said  period, 
excepting  the  $3  per  month  allowed  for  prison  expenses, 
including  the  amounts  named  to  be  paid  to  him  at  the  termi- 
nation of  his  respective  periods  of  confinement. 

All  forfeitures  of  pay  are  to  be  strictly  construed,  and  are 
not  to  be  enforced  unless  they  come  clearly  within  the  condi- 
tions named.  In  the  case  of  Lavoe,  decided  by  this  office 
April  13,  1900  (MS.  Dec,  Vol.  17,  pp.  334,  335),  it  was  said: 

"  While  the  court-martial  may  not  have  contemplated  that 
the  ^0  reserved  from  forfeiture,  and  to  be  paid  on  the  ter- 
mination of  his  confinement,  should  be  paid  until  he  had 
completed  his  full  term  as  fixed  by  the  court,  yet  the  account- 
ing officers  are  not  at  liberty  to  depart  from  the  terms  of  the 
sentence.  *  *  *  The  sentence  exempted  this  amount  of 
his  pay  from  forfeiture,  and  directed  that  it  be  paid  to  him  at 
the  expiration  of  his  confinement,  and  the  accounting  officers 
have  no  power  to  make  a  forfeiture  which  is  not  included  in 
the  terms  of  the  sentence  of  the  court-martial."  • 

In  this  case  the  time  of  confinement  was  shortened  in  each 
instance,  and  the  provision  relative  to  dishonorable  discharge 
was  remitted.  A  discharge,  whether  honorable  or  not,  was 
not  made  a  condition  to  the  payment  of  the  amounts  of  pay 
reserved  from  forfeiture,  but  the  only  condition  named  was 
that  the  same  should  be  paid  to  him  upon  the  expiration  of 
•his  periods  of  confinement.  Following  literally  the  meaning 
of  the  sentence,  he  was  entitled  to  be  paid  his  pay  not 
excepted  from  forfeiture  in  each  case  when  he  was  released 
from  confinement,  provided,  of  course  (which  in  this  case 
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"The  act  of  March  3,  1899,  supra^  contains  the  following 
proviso: 

'^'That  any  French  spoliation  claim,  appropriated  for  in 
this  act  shall  not  be  paid  if  held  by  assignment  or  owned  by 
any  insurance  company.' 

"'Lorin  Blodgett  was  discharged  as  administrator  of  the 
estate  of  Samuel  Blodgett  on  January  28,  1901,  and  on  Feb- 
ruary 11,  1901,  letters  of  administration  de  bonis  non>  were 
granted  to  Charles  McCafferty  in  place  and  stead  of  the  said 
Lorin  Blodgett. 

*'  Charles  McCafferty  is  certified  by  the  Court  of  Claims  as 
representing  the  next  of  kin  of  Samuel  Blodgett,  the  original 
sufferer  on  account  of  spoliations.  He  has  also  given  bond 
for  the  proper  distribution  of  the  amount  appropriated,  viz, 
$490,  and  makes  aflSdavit,  March  20,  1902,  that  the  claim 
is  not  held  by  assignment,  and  he  now  demands  payment  of 
the  sum  appropriated. 

''However,  it  was  developed,  during  the  examination  of  the 
claim  by  this  office,  that  in  the  deposition  of  Charles  McCaf- 
ferty filed  in  the  Court  of  Claims  snowing  his  right  as  admin- 
istrator to  represent  the  next  of  kin  of  Samuel  Blodgett,  that 
he  claimed  to  have  purchased  in  1896  an  undivided  half  inter- 
est in  the  estate,  real,  personal,  and  mixed,  of  the  said  Samuel 
Blodgett,  deceased,  from  each  and  all  of  the  heirs.  A  copy 
of  one  of  the  deeds  on  file  in  this  office  shows  the  above  pur- 
chase by  Charles  McCafferty  of  the  undivided  one-half  of  all 
right,  title,  interest,  and  share  in  and  to  all  the  estate,  real, 
personal,  and  mixed;  also  in  and  to  all  choses  in  action  and 
claims  whatsoever  belonging  to,  derived  from,  or  appertain- 
ing to  the  estate  of  Samuel  Blodgett,  deceased. 

"  Thus  the  question  arises  whether  or  not  this  claim  is  held 
by  assignment  and  whether  or  not  it  can  be  paid  in  view  of 
the  proviso  contained  in  the  appropriating  act. 

"The  Court  of  Claims  in  the  case  of  the  JuUmia^  Hay  ward, 
master  (35  Ct.  CI.,  400),  decided  that  the  question  whether  a 
claim  is  held  by  assignment  is  for  the  Secretary  of  the  Treas- 
urv  to  determine.  (Also  see  Adams's  cases,  Vll  Comp.  Dec, 
422.)  , 

"The  claimant  in  this  case  relies  upon  the  decision  in  the 
case  of  Blague  v.  Balch  (162  U.  S.,  439),  which  was  a  decision 
construing  the  bankruptcy  proviso  in  the  act  of  May  3,  1891 
(26  Stat.,  908),  which  act  made  appropriations  for  the  pa}^- 
ment  of  certain  French  spoliation  claims.  The  assignment 
proviso  now  under  consideration  was  not  before  the  court,  as 
the  act  of  1891  did  not  contain  said  proviso.  The  act  of  1899, 
which  contains  the  assignment  proviso,  was  passed  nearly 
three  years  after  the  case  of  Bla<nje  v.  Balch  was  decided.  It 
is  presumed  that  Congress  was  aware  of  this  decision,  which 
stated  clearly  that  these  payments  were  not  assets  of  the  estate 
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of  the  original  loser  and  that  the  claims  had  not  vested  and 
under  the  provisions  of  the  appropriating  act  (of  1891)  could 
only  go  to  the  next  of  kin  living  at  its  date.  To  adopt  the 
argument  of  the  present  claimant  would  be  to  render  tbe 
assignment  proviso  in  the  act  of  1899  meaningless,  which  I  am 
unwilling  to  do,  for  I  am  of  the  opinion  that  the  purpose  of 
Congress  in  thus  legislating  was  to  prohibit  the  payment  of 
any  of  these  claims  which  had  been  aisposed  of  bj'  the  claim- 
ants for  a  valuable  consideration,  whether  the  assignment  was 
legally  enforceable  or  not.  It  would  not  be  proper  for  the 
claimant  to  be  paid  twice  for  his  claim,  by  his  assignee  and 
then  again  by  the  Government,  and  it  is  ver}^  clear  that  the 
assignee,  as  such,  can  not  be  paid  at  all.  These  payments 
being  by  way  of  gratuity  and  not  as  of  right  against  the  Gov- 
ernment, the  donor  can  properly  impose  any  reasonable  con- 
ditions it  pleases. 

"  At  the  time  Charles  McCaflferty  took  the  deeds  to  one- 
half  of  the  undivided  estate,  real,  personal,  and  mixed,  etc., 
of  Samuel  Blodgett,  deceased,  from  the  heirs,  everyone 
concerned  was  of  the  opinion  that  the  deeds  conveyed  this 
French  spoliation  claim  as  completely  as  they  did  real  estate. 

"  I  am  of  the  opinion,  and  so  decide,  that  one-half  of  the 
claim  is  held  by  assignment,  and  therefore  can  not  be  paid." 

I  am  unable  to  agree  with  the  Auditor  that  one-half  of  the 
amount  appropriated  in  the  act  of  March  3,  1899,  supra,  in 
favor  of  the  administrator  of  Samuel  Blodgett,  deceased,  can 
not  properly  be  paid  to  Charles  McCaflferty,  administrator  de 
honis  non  of  the  estate  of  said  Blodgett.  The  claimant  is  not 
asking  payment  as  owner  or  assignee  of  the  claim  or  any  part 
of  it,  but  as  the  administrator  of  the  next  of  kin  of  the 
original  suflFerer,  to  whom  the  Court  of  Claims  has  given  the 
certificate  required  by  the  act,  and  as  to  whom  the  court 
which  granted  administration  has  certified  that  he  has  given 
adequate  security  for  the  legal  disbursement  of  the  award,  as 
is  also  required  by  the  act. 

I  do  not  think  that  McCafferty's  purchase  in  1895  of  an 
undivided  half  interest  in  the  estate  of  Samuel  Blodgett  aflfects 
adversely  his  claim  as  administrator  for  the  amount  appropri- 
ated in  the  act  of  March  3,  1899,  mptxi.  The  Supreme  Court 
in  Blagge  v.  Batch  decided  beyond  question  that  the  French 
spoliation  claims  formed  no  part  of  the  estate  of  the  original 
suflferers,  but  vest  only,  after  an  appropriation  b}'  Congress, 
as  a  gratuity  to  the  next  of  kin,  and  hence  it  follows  that  this 
claim  was  not  included  in  the  sale  in  1895  of  an  interest  in 
Blodgett's  estate. 
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the  pay  of  a  fleet  en^neer  at  $4,400  per  annum  and  that  of  a 
lieutenant-commander  at  $3,500  per  annum,  and  has  allowed 
the  sum  of  $732.50,  being  such  difference  of  pay  from  March 
8  to  December  31,  1901,  a  period  of  nine  months  and  twenty- 
*  three  days.  He  has  reported  his  decision  to  this  oflSce,  as  a 
change  of  a  previous  construction,  for  approval,  disapproval, 
or  modification,  as  required  by  section  8  of  the  act  of  July  81, 
1894  (28  Stat.,  208). 

Said  Willits  was  a  chief  engineer  in  the  Navy  on  March  3, 
1899,  and  was  on  that  date,  with  other  oflScers  of  the  Engineer 
Corps,  transferred  to  the  line  of  the  Navy  by  the  operation 
of  the  navy  personnel  act  of  said  date  (30  Stat.,  1004),  which 
act  abolished  the  Engineer  Corps  by  amalgamating  it  with 
the  line. 

By  order  of  February  9,  1901,  the  claimant  was  designated 
by  the  Secretary  of  the  Navy,  acting  for  the  President,  for 
duty  on  board  the  U.  S.  S.  Iowa  as  fleet  engineer  of  the  Pacific 
Station,  and  he  served  in  that  capacity  during  the  period 
covered  by  the  Auditor's  settlement. 

Section  1393  of  the  Revised  Statutes  provides: 

"The  President  may  designate  among  the  chief  engineers 
in  the  service,  and  appoint  to  every  fleet  or  squadron,  an 
engineer  who  shall  be  denominated ' engineer  of  the  fleet.'" 

Section  1556  of  the  Revised  Statutes  provides  annual  pay  of 
$4,400  for  engineers  of  the  fleet. 

It  was  held  by  this  office  July  26,  1901  (7  Comp.  Dec,  24), 
that  since  the  Navy  personnel  act  practically  abolished  the 
engineers  corps  and  with  it  the  grade  of  chief  engineer,  no 
appointments  of  fleet  engineers  could  be  made  from  any  such 
grade  as  provided  by  law,  and  that  therefore  the  provision  of 
section  1556  of  the  Revised  Statutes  fixing  the  special  rate  of 
pay  for  that  service  became  obsolete,  and  persons  so  appointed 
were  not  entitled  to  the  higher  i-ate  of  pay  thus  provided. 

The  Court  of  Claims  in  the  case  of  Denig  v.  United  States^ 
decided  March  31,  1902,  has  laid  down  a  different  rule  from 
that  heretofore  applied  by  the  accounting  officers,  and  holds 
that  where  an  officer  of  the  Navy  who  on  March  3,  1899, 
belonged  to  the  grade  of  chief  engineer  has  since  that  date  been 
duly  designated  to  perform  the  duties  of  engineer  of  the  fleet, 
he  is  entitled  to  the  pay  provided  for  that  position  by  section 
1556  of  the  Revised  Statutes,  notwithstanding  the  provisions 
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of  the  Navy  personnel  act  abolishing  the  grade  of  chief  engi- 
neer. Following  the  practice  laid  down  by  this  office,  the 
claimant  had  been  paid  only  at  the  rate  of  $3,500  per  annum, 
being  the  regular  pay  of  his  rank  for  sea  service  for  the  period^ 
covered  by  the  Auditor's  settlement,  and  the  Auditor  has  now 
allowed  the  diflference  between  that  rate  of  pay  and  the  pay  of  a 
fleet  engineer  as  provided  in  section  1666  of  the  Revised 
Statutes,  following  in  this  respect  the  decision  of  the  Court  of 
Claims  in  the  case  of  Denig,  supra. 

The  future  practice  of  this  office  will  be  conformed  to  the 
decision  of  the  Court  of  Claims  in  the  Denig  case,  and  officers 
of  the  Navy  who  on  March  3,  1899,  belonged  to  the  grade  of 
chief  engineer,  and  who  are  duly  designated  as  engineer  of 
the  fleet,  will  be  allowed  the  pay  provided  by  section  1556  for 
officers  performing  that  duty. 

The  Auditor's  action  in  the  case  is  therefore  approved. 


PAYMENTS  TO  BAILIFFS  AND  COURT  CRIERS  FOR 
ATTENDANCE  UPON  THE  ORDER  OF  THE  JUDGE. 

Payments  of  per  diem  compensation  to  bailiffs  and  court  criers  for  attend- 
ance upon  court  upon  order  of  the  judge,  where  approved  by  the 
court,  as  provided  by  the  act  of  February  22,  1875,  must  be  allowed  by 
the  accounting  officers  unless  it  is  affirmatively  shown  that  such  attend- 
ance was  upon  a  judge  at  chambers  acting  as  a  judge  and  not  as  a 
court. 

{Decision  hy  Cimtptroller  Traceii^ell^  June  10^  1902.) 

John  C.  Ames,  United  States  marshal  for  the  northern  dis- 
trict of  Illinois,  has  appealed  from  the  settlement  of  the 
Auditor  for  the  State  and  other  Departments,  dated  February 
12,  1902,  of  his  account ''  Pay  of  bailiffs,"  etc.,  for  the  quarter 
ended  September  30,  1901,  in  the  disallowance  of  twenty -one 
per  diems  for  attendance  of  a  crier,  because  it  is  not  affii-ma- 
tively  shown  that  the  attendance  ''was  in  court''  rather  than 
before  the  *' judge  in  chambers." 

In  view  of  the  fact  that  this  account  was  approved  by  the 
court,  in  pursuance  of  the  act  of  February  22,  1875  (18  Stat., 
333),  it  devolves  upon  the  accounting  oflScers  to  show  that  the 
court  was  mistaken  in  its  approval  before  they  would  be  jus- 
tified in  making  a  disallowance;  hence  it  is  not  sufficient 
ground  to  make  a  disallowance  that  it  is  not  affirmatively  shown 
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that  the  attendance  was  before  the  court.  On  the  contrary, 
in  view  of  such  action  of  the  court,  the  duty  involves  upon 
the  accounting  oflScers  to  affirmativelj'  show  that  these  attend- 
ances upon  the  order  of  the  judge  were  when  he  was  engaged 
at  chambers  work  purely,  i.  e.,  work  of  a  judge  in  his  capacity 
as  judge  and  not  as  a  court. 

To  determine  what  is  chambers  work  would  impose  upon 
me  the  codification  of  the  powers  of  a  judge  as  such,  which  I 
have  neither  the  time  nor  the  data  at  hand  to  do. 

A  recent  decision  of  the  Supreme  Court  would  also  seem  to 
dispense  with  the  necessity  for  such  action. 

In  the  case  of  the  United  States  v.  Finnell  (No.  523,  appeal 
from  the  Court  of  Claims),  decided  April  21, 1902,  the  doctrine 
was  announced,  following  the  rule  laid  down  in  Butlei'  v. 
United  States  (87  Fed.  Rep.,  655),  that  the  court  may  be  in 
session  and  frequently  is  in  session  and  business  done  in  open 
court  when  the  judge  is  miles  away  from  a  court  room.  It 
would  therefore  seem  useless  for  me  as  Comptroller  to  disallow 
claims  of  bailiflFs  and  criers  or  clerks  for  per  diems  when 
these  officers  are  in  attendance  upon  the  order  of  a  judge  or 
court. 

lam  of  opinion  therefore  that  under  the  doctrine  announced 
in  the  Finnell  case  the  per  diems  in  question  must  be  allowed. 


PAY  OF  RETIRED  MUSICIANS  OF  THE  MARINE 
BAND  ON  SUBSEQUENT  CHANGE  OF  PAY  OF 
GRADE  BY  LAW. 

A  musician  of  the  Marine  Band  retired  under  the  act  of  February  14, 1885, 
should  be  paid  three-fourths  the  pay  of  his  grade  as  fixed  by  law  from 
time  to  time,  notwithstanding  that  it  may  not  be  the  same  as  it  was 
when  he  was  retired. 

{Decision  hy  Assistami  Comptroller  Mitchell^  June  11^  1902.) 

The  Auditor  for  the  Navy  Department,  under  date  of  May 
27, 1902,  has  submitted  the  following  decision  for  approval, 
disapproval,  or  modification,  as  required  by  section  8  of  the 
act  of  July  31,  1894  (28  Stat,  208): 

"John  Arth,  first-class  musician.  United  States  Marine 
Corps,  retired,  has  presented  to  this  office  a  claim  for  in- 
creased pay  on  the  retired  list. 
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^'The  facts  are  as  follows: 

"Arth  enlisted  in  the  Marine  Corps  September  1,  1866,  as 
a  boy  bound  to  learn  music,  and  has  been  continuously  in  the 
service  since  that  date.  He  was  placed  on  the  retired  list 
December  10,  1895,  in  accordance  with  the  act  of  February 
14,  1885  (23  Stat.,  305),  authorizing  the  retired  list  for  en- 
listed men  in  the  Army  and  Marine  Corps. 

4i  *  »  «  « That  when  an  enlisted  man  has  served  as  such 
for  thirty  years  in  the  United  States  Army  or  Marine  Corps, 
either  as  a  private  or  as  a  noncommissioned  officer,  or  both, 
he  shall,  by  making  application  to  the  President,  be  placed 
on  the  retired  list  hereby  created,  with  the  rank  held  by  him 
at  the  time  of  retirement,  and  he  shall  thereafter  receive 
seventy -five  per  centum  of  the  pay  and  allowances  of  the  rank 
upon  which  he  was  retired/ 

"This  act  was  amended  by  the  act  of  September  30,  1890 
(26  Stat.,  604),  by  the  addition  of  the  proviso  permitting  war 
service  during  the  war  of  the  rebellion  to  be  computed  as 
double  time  in  computing  the  thirty  years'  service  nec^ssaiy 
to  entitle  him  to  be  retired.  These  acts  have  been  held  by 
the  Department  as  authorizing  the  retirement  of  enlisted  men 
of  the  Marine  Corps. 

''At  the  date  of  claimant's  retirement  he  was  receiving  $43 
per  month,  being  the  pay  of  a  first-class  musician,  witn  in- 
crease for  length  of  service,  and  since  his  retirement  he  has 
been  paid  at  tne  rate  of  $32.75  per  month,  being  75  per  cent 
of  his  active  dut}'  pa}'. 

"  Arth  now  claims  that  under  section  24  of  the  Navv  per- 
sonnel act  of  March  3,  1899  (30  Stat.,  1005),  fixing  the  pay  of 
first-class  musician  of  the  Marine  Band  at  $60,  he  is  entitled  to 
75  per  cent  of  the  present  rate  of  pay  provided  for  musicians 
of  the  Marine  Band  of  his  class.  Under  this  act  he  is  not 
entitled  to  credit  for  length  of  service.  Section  13  of  the 
Navy  personnel  act  prohibits  increase  or  decrease  of  pay  of 
any  officer  tltm  on  the  retired  list  of  the  Nav}-. 

*' There  is  no  such  prohibition  incase  of  enlisted  men  of 
the  Marine  Corps  who  had  been  retired  prior  to  the  passsage 
of  the  act  of  1899. 

''  The  act  of  1899,  suj>ra^  provides  a  new  rate  of  pay  for 
musicians  of  the  Marine  Band,  and  prohibits  increa.se  of  pay 
on  account  of  reenlistment. 

"'The  act  making  appropriations  for  the  support  of  the 
Army  for  the  fiswiT  year  1894,  approved  February  27,  1893 
(27  Stat.,  478),  provides  that — 

..*  «  «  .(y^  ^^^  after  the  first  day  of  July,  eighteen 
hundred  and  ninety-three,  the  pay  per  month  of  first  sergeants 
shall  be  twenty-five  dollars  per  month;  sergeants,  eighteen 
dollars  per  month,  and  in  l)oth  cases  the  increase  of  pay  for 
length  of  service  as  now  provided  by  law.' 
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"The  Second  Comptroller  in  construing  this  act  June  14, 
1893  (Div.  Letter  Press  Book  15,  p.  172),  in  connection  with 
the  act  authorizing  the  retirement  of  enlisted  men  of  the 
Marine  Coi*ps,  held  that — 

'"The  pay  of  the  Marine  Corps  is  regulated  by  the  laws 
which  govern  the  pay  of  the  Army,  and  as  changes  are  made 
in  the  army  pay,  those  changes  take  effect  simultaneously  in 
the  pay  roll  of  "the  Marine  Corps,  this  is  the  legal  effect  of 
section  1612  of  the  Revised  Statutes.' 

''  'The  law  provides  that  they  shall  be  placed  on  the  retired 
list  with  the  rank  held  by  them  at  the  date  of  retirement,  and 
when  they  have  been  thus  identified  the  law  itself  declares,  in 
dollars,  what  shall  be  their  rate  of  pay,  the  change  of  the  pay 
of  first  sergeants  and  sergeants  affect  those  retired  equally 
with  those  in  active  service,  whether  retired  before  or  after 
the  1st  of  July,  1893.' 

'"In  no  just  sense  can  these  laws  be  held  to  be  in  conflict. 
Two  of  them  are  continuing  laws,  and  when  the  third  increases 
the  pay  of  all  within  its  scope,  of  course  those  who  have  here- 
tofore been  retired  receive  their  75  per  cent  of  the  increased 
amount  of  pay  allowed  from  the  date  the  law  takes  effect.' 

"  If  Congress  had  intended  to  prohibit  such  increase  of  pa^ 
to  enlisted  men  on  the  retired  list,  it  is  fair  to  assume  that  it 
would  have  expressed  such  indication  in  the  same  manner  as 
it  did  in  section  13  for  retired  oflScers  of  the  Navy.  He 
would  not  be  entitled  to  increased  pay  for  continuous  service 
on  the  retired  list.  (MS.  Dec,  April  11,  1902.)  But  that 
question  does  not  arise  in  the  case. 

"I  am  of  opinion  and  so  decide  that  the  claimant  is  entitled 
to  75  per  centum  on  the  retired  list  of  the  pay  provided  bj" 
section  24  of  the  naw  personnel  act  approved  March  3,  1899 
(30  Stat.,  1009). 

"I  am  also  of  opinion  and  so  decide  that  section  24  took 
effect  from  the  date  of  its  approval.  (1  Comp.  Dec,  434;  5 
Comp.  Dec,  750.)-' 

The  question  presented  is  whether  an  enlisted  man  of  the 
Marine  Corps  retired  under  the  act  of  February  14,  1885, 
supra^  while  one  rate  of  pay  for  men  of  his  grade  was  in 
force,  should  be  paid  with  reference  to  a  different  mte  of  pay 
provided  for  that  grade  by  a  law  passed  subsequently  to  his 
retirement.  The  Auditor  has  decided  that  he  should  be  paid 
with  reference  to  the  new  rate  of  pay  and  that  such  new  rate 
should  be  held  to  take  effect  from  the  date  of  the  passage  of 
the  act  making  the  change.  In  these  conclusions  I  concur, 
and  his  decision  is  therefore  approved. 
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PER  DIEM  COMPENSATION  OF  CLERKS  OF  COURTS 
FOR  ATTENDANCE. 

A  clerk  of  court  is  entitled  to  per  diem  compensation  for  attendance  on 
court  on  a  day  on  which  business  was  "tran8acte<l  by  the  clerk  under 
the  orders  of  the  judg;e,"  although  the  business  transacted  is  the  entry 
of  orders  made  by  the  judge  at  another  place  and  sent  to  the  clerk. 

{Decision  by  ComptTollet'  TraceioeU^  June  12^  1902.) 

The  Auditor  for  the  State  and  other  Departments,  under 
date  of  May  12,  1902,  reported  the  following  decision  for 
approval,  disapproval,  or  modification: 

''There  is  before  this  office  for  examination  and  settlement 
the  account  of  J.  R.  Puryear,  clerk  United  States  district 
court,  western  district  of  Kentucky,  for  the  quarter  ended 
December  31,  1901.  In  this  account  Mr.  Puryear  charges  for 
attendance  on  court  twenty-nine  days,  when  no  judge  was 
present,  but  when  he  entered  on  the  records  of  the  court 
orders  and  decrees  made  elsewhere  by  the  judge  and  mailed 
to  him.  Charges  similar  to  this  have  been  made  heretofore 
by  Mr.  Puryear  and  have  been  disallowed  under  decisions  in 
llrst  Comp.'  Dec,  78,  and  4  Comp.  Dec.,  161. 

"The  Supreme  Court  of  the  United  States,  however,  in  the 
decision  in  the  case  of  United  States,  appellant,  v.  J.  C.  Fin- 
nell,  rendered  April  21,  1902,  affirmea  the  decision  of  the 
Court  of  Claims  allowing  per  diem  compensation  for  days 
upon  which,  no  judge  bemg  present,  the  clerk  entered  orders 
and  other  proceedings  transmitted  to  him  by  mail.  This 
decision  of  the  Supreme  Court  seems  to  require  a  modifica- 
tion of  the  existing  construction  of  the  law  governing  the 
payment  of  charges  for  attendance  as  made  by  the  decisions 
of  the  First  Comptroller  and  the  Comptroller  of  the  Treasury, 
above  referred  to.  It  is  necessary  to  determine  the  extent  to 
which  such  modification  should  go. 

''The  Supreme  Court  seems  to  have  found  as  a  fact  that  the 
business  transacted  on  the  days  for  which  attendance  was 
allowed  in  its  decision  was  transacted  under  the  authority  of 
sections  574  and  638,  Revised  Statutes.  Those  sections  pro- 
vide that  the  circuit  and  district  courts  shall  be  always  open 
for  the  transaction  of  certain  kinds  of  business  therein  enu- 
merated. On  page  5  of  the  decision,  the  court  says  tiiat  the 
account  in  suit  was  '  for  attendance  under  sections  574  and 
638.'  Further,  on  the  same  page,  it  says:  'There  are  many 
things  that  may  be  done  by  a  clerk  pursuant  to  the  written 
order  of  a  judge  sent  to  him,  and  which,  being  done,  may  be 
fairly  held  to  constitute  business  actually  transacted  in  court. 
This  much  is  to  be  implied  from  sections  574  and  638  of  the 
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Revised  Statutes.'  On  page  6  the  court  says:  *As  will  be 
seen  from  those  sections  (574  and  638),  the  circuit  and  district 
courts  of  the  United  States  are  always  open  for  the  transac- 
tion of  certain  kinds  of  business  whicn,  we  think,  may  be 
transacted  under  the  orders  of  the  judge,  who  may  at  the 
time  be  absent  from  the  place,  room,  or  building  in  which  the 
court  is  held.  The  business  transacted  by  the  appellee  was 
such  as  could  be  transacted  by  the  clerk  under  the  orders  of 
the  judge.'  In  other  words,  the  Supreme  Court  says  here 
that  the  circuit  and  district  courts  are  always  open  for  the 
transaction  of  certain  kinds  of  business,  '  as  will  be  seen  from' 
sections  574  and  638 — that  is,  for  the  transaction  of  the  kinds 
of  business  enumerated  in  those  sections;  that  those  'certain 
kinds '  of  business — the  enumerated  kinds — may  be  transacted 
under  the  orders  of  the  judge  in  his  absence;  that  the  busi- 
ness transacted  by  the  appellee  was  such  as  could  be  transacted 
by  the  clerk  under  the  orders  of  the  judge.  The  business 
transacted  by  the  appellee  must,  therefore,  have  been  among 
the  kinds  enumeratea  in  sections  574  and  638^  the  kinds  that 
mav  be  transacted  under  the  orders  of  the  judge. 

'^  It  may  not  be  entirely  clear  from  the  statement  of  fact 
quoted  by  the  Supreme  Court  that  all  the  business  transacted 
on  the  days  for  wnich  per  diem  compensation  was  allowed  was 
transacted  under  sections  574  and  638.  That,  however,  was 
a  question  of  fact  for  the  court  to  determine  in  the  case  before 
it.  The  accounting  officers  are  concerned  only  with  the  con- 
clusion of  law  reached  by  the  court.  That  conclusion  seems 
to  be  that  compensation  is  payable  for  attendance  when  busi- 
ness is  transacted  under  sections  574  and  638,  Revised  Statutes. 

'*  1  decide,  therefore,  that  the  present  construction  of  the 
law  governing  per  diem  charges  should  be  so  modified,  in 
view  of  the  Supreme  Court's  decision,  as  to  allow  charges  for 
attendance  on  days  when  business  is  transacted,  in  the  absence 
of  the  judge,  under  sections  574  and  638,  Revised  SUitutes;  and 
that  in  the  account  before  this  office  compensation  should  be 
allowed  for  attendance  on  one  day,  on  which  admii-alty  busi- 
ness was  transacted  under  section  574,  and  the  remaindex*  of 
the  charge  referred  to  should  be'disallowed." 

A  careful  reading  of  the  decision  cited  by  the  Auditor  indi- 
cates very  clearly  to  my  mind  that  the  Supreme  Court  intended 
to  hold,  and  did  hold,  that  any  business  which  can  "  bo  trans- 
acted by  the  clerk  under  the  orders  of  the  judge,"  at  law  as 
well  as  in  equity  or  admiralty,  is  business  "actuall}'  transacted 
in  court,"  and  that  for  every  day  upon  which  such  business  is 
transacted  the  clerk  is  entitled  to  per  diem  compensation. 

Following  that  decision,  the  decision  of  the  Auditor  is  dis- 
approved, and  the  decision  in  Cowm'a  case  (Bowler,  First 
24941— Vol.  8 54 
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Comp.  Dec,  78),  Butlerh  case  (4  Comp.  Dec.  161),  and  Van 
Duzees  case  (MS.  Dec,  vol.  7,  p.  1131),  upon  the  point  now 
at  issue,  are  overruled. 


INCREASED    PAY    WHILE    RETURNING     TO    THE 
UNITED  STATES  BY  A  LONGER  ROUTE. 

A  marine  who  had  served  at  a  station  beyond  the  limits  of  the  United 
States  is  entitled,  under  the  act  of  March  2,  1901,  to  20  per  cent 
increase  of  pay  while  returning  to  the  United  States,  although  the  ves- 
sel on  which  he  was  directed  to  take  passage  returned  by  a  route  longer 
than  that  usually  traveled,  and  although  he  performed  duty  on  the 
vessel. 

{Decision  hy  Assistant  Comptroller  Mitchell^  June  12^  1902.) 

John  F.  Cassidy,  gunnery  sergeant,  United  States  Marine 
Corps,  by  his  attorneys,  appealed  May  3,  1902,  from  the 
action  of  the  Auditor  for  the  Navy  Department  in  settlement 
dated  March  31, 1902,  disallowing  his  claim  for  20  per  centum 
increase  of  pay  from  June  2  to  October  11,  1901,  while  en 
route  to  the  United  States  from  Cavite,  P.  I.,  at  which  latter 
place  he  had  been  serving. 

The  Auditor  disallowed  the  claim  for  reasons  stated  as 
follows: 

''He  is  not  entitled  to  20  per  cent  increase  of  pay  while 
returning  to  the  United  States,  for  the  reason  that  he  was  a 
member  of  the  marine  guard  of  the  U.  S.  S.  Marietta  instead 
of  being  a  passenger  en  route  to  his  home.'" 

He  chiims  that  he  was  transferred  from  the  marine  bar- 
racks at  Cavite  to  the  Marietta  for  passage  to  the  United 
States,  and  contiends  that  the  fact  that  he  performed  duty 
while  on  the  vessel  returning  to  the  United  States  should  not 
place  him  in  a  worse  position  than  he  would  have  occupied 
had  no  duty  been  required  of  him. 

The  claim  arises  under  the  following  provision  in  the  army 
appropriation  act  of  March  2,  1901  (31  Stat,  903): 

*' Hereafter  the  pay  proper  of  all  oflScers  and  enlisted  men 
serving  be^'ond  the  limits  of  the  States  and  Territories  com- 
prising the  Union,  and  the  territories  of  the  United  States 
contiguous  thereto,  shall  be  increased  10  per  centum  for 
officers  and  20  per  centum  for  enlisted  men  over  and  alx)ve 
the  rates  of  pay  proper  as  fixed  by  law  for  time  of  peace, 
and  the  time  of  such  service  shall  be  counted  from  the  date  of 
departure  from  said  States  to  the  date  of  return  thereto.'' 


Digitized  by  CjOOQ IC 


INCREASE    OF   PAY.  851 

In  construing  this  act,  it  was  held  that  it  did  not  apply  so 
as  to  give  increased  pay  to  an  oflScer  of  the  Navy  returning 
to  the  United  States  from  sea  service  at  a  place  beyond  the 
limits  mentioned  in  the  act  (case  of  Lieutenant-Commander 
Bowyer,  July  5,  1901,  MS.  Dec,  vol.  18,  p.  16). 

The  adjutant  and  the  inspector  of  the  United  States  Marine 
Corps  informed  the  Auditor  when  the  case  was  before  his  office 
that  the  claimant  "  was  in  charge  of  the  marine  guard  of  the 
U.  S.  S.  Marietta  from  June  2  to  October  11,  1901,"  but  did 
not  inform  him  whether  or  not  he  was,  notwithstanding  such 
duty,  transferred  to  the  said  vessel  for  passage  to  the  United 
States.  From  an  entry  upon  the  claimant's  record  of  service 
ijubmitted  in  connection  with  this  appeal,  dated  Headquar- 
ters Marine  Corps,  Washington,  D.  C,  October  8,  1901,  it 
is  shown  "  that  he  was  transferred  from  the  First  Brigade  of 
Marines,  Cavite,  P.  I.,  to  the  U.  S.  S.  Marietta^  passage  to 
the  United  States."  By  another  entry  in  said  record,  dated 
October  16,  1901,  it  appears  that  he  was  ''transferred  from 
the  U.  S.  S.  Mametta  to  the  marine  barracks,  navy-yard, 
Portsmouth,  N.  H.,  October  11,  1901,  a  new  marine  guard 
having  been  ordered  transferred  to  the  U.  S.  S.  Marietta.^'' 

The  claimant  was  honorably  discharged  November  16, 1901, 
and  reenlisted  November  26, 1901.  So  far  as  the  records  show 
he  is  still  in  the  service. 

The  Secretary  of  the  Navy  has  informed  this  office  that  the 
Marietta  left  Cavite,  P.  I.,  for  the  United  States  June  3,  1901, 
and  arrived  at  Tompkinsville,  N.  Y.,  September  17, 1901,  and 
that  the  trip  was  made  without  unnecessar}"  interruption  or 
delay.  The  voyage  appears  to  have  been  made  by  way  of  the 
Suez  Canal. 

By  virtue  of  the  provisions  of  section  1612  of  the  Revised 
Statutes  enlisted  men  of  the  Marine  Corps  are  paid  at  the 
same  rates  as  are  enlisted  men  in  similar  grades  in  the  infan- 
try of  the  Army,  and  it  follows  that  the  provisions  of  the  act 
of  March  2,  1901,  above  quoted,  relating  to  increase  of  pay 
while  serving  beyond  the  limits  of  the  States  and  Territories 
comprising  the  Union,  apply  to  enlisted  men  of  the  Marine 
Corps  under  similar  conditions.  The  claimant  while  serving 
at  the  marine  barracks  at  Cavite  was  therefore  entitled  to 
an  increase  of  20  per  cent  on  his  pay  proper,  and  in  comput- 
ing the  time  of  his  service  at  that  station  for  the  purpose  of 
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paying  this  increase  the  time  during  which  he  was  properly 
engaged  in  returning  therefrom  to  the  United  States  should 
be  counted. 


MILEAGE  OF  OFFICERS  OF  THE  REVENUE-CUTTER 
SERVICE  FOR  TRAVEL  OVER  BOND-AIDED  AND 
LAND-GRANT  RAILROADS. 

The  term  **troops/'  as  used  in  acts  relating  to  the  transportation  of  "troops 
and  property  of  the  United  States''  over  bond-aided  and  land-grant 
railroads  includes  the  naval  as  well  as  the  land  forces  of  the  Grovem- 
ment;  but  it  does  not  include  officers  of  the  Revenue-Cutter  Service, 
except  when  attached  to  revenue  vessels  temporarily  transferrrd  to 
the  Navy  for  cooperation  therewith  under  the  provisions  of  section 
2757,  Revised  Statutes. 

The  provision  in  the  act  of  March  2,  1901,  for  the  deduction  from  the 
mileage  allowance  to  officers  of  the  Army  of  3  cents  per  mile  for  the 
distance  for  which  "transportation  has  been  or  should  have  been 
furnished''  for  travel  over  the  classes  of  railroads  specified  therein 
does  not  apply  to  officers  of  the  Revenue-Cutter  Service. 

[Decision  hy  CaitiptroUer  Tracewdl^  June  12^  1902.) 

The  Auditor  for  the  Treasury  Department  has  reported  for 
approval,  disapproval,  or  modification  a  decision  making  a 
new  constiniction  of  a  statute  as  follows: 

"  W.  A.  Wiley,  a  second  lieutenant  in  the  United  States 
Revenue-Cutter  Service  was,  on  the  29th  day  of  April,  19U2, 
ordered  by  the  Secretary  of  the  Treasuiy  to  proceed  from 
Port  Townsend,  Wash.,  to  Mare  Island,  Cal.,  the  letter  of 
instruction  containing  the  following  paragraph: 

''*You  are  informed  that  under  this  order  and  hereafter 
when  traveling  under  orders  from  this  Department  you  will 
be  allowed  mSeage  at  the  rate  of  7  cents  per  mile  in  lieu  of 
actual  expenses. ' 

'^In  accordance  with  such  instructions  Lieutenant  Wiley 
has  presented  to  this  office  for  settlement  an  account  for 
mileage  at  the  rate  of  7  cents  per  mile  from  Port  Townsend, 
Wash.,  to  San  Francisco,  Cal.,  aggregating  $70.42.  As  the 
Southern  Pacific  Company's  line  of  railroad  between  Port- 
land, Oreg.,  and  B-oseville  Junction,  Cal.,  a  distance  of  664 
miles,  over  which  Lieutenant  Wiley  traveled,  is  a  land-grant 
road  and  by  the  act  of  July  25, 1866,  the  company  is  required 
to  transport  free  of  all  toll  or  other  charges  property  and 
troops  of  the  United  States,  and  therefore  no  army  oflicer 
can  be  paid  mileage  over  said  line  of  railway,  and  as  by  sec- 
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tion  3  of  the  act  of  April  12,  1902,  it  is  provided  that 
*  commissioned  oflBLcers  of  the  United  States  Revenue-Cutter 
Service  shall  hereafter  receive  the  same  pay  and  allowances, 
except  forage,  as  are  now  or  may  hereafter  be  provided  by 
law  for  officers  of  corresponding  rank  in  the  Army,'  a  ques- 
tion as  to  the  amount  properly  allowable  Lieutenant  Wiley 
under  said  acts  and  under  your  decision  of  April  26,  1902, 
has  arisen,  and  the  decision  of  this  office  is  that  mileage  can 
not  be  allowed  said  officer  over  the  said  line  of  railway  and 
that  the  sum  of  ^6.48,  being  mileage  over  664  miles  of  rail- 
road at  7  cents  per  mile,  should  be  deducted  from  his  said 
account  and  disallowed "    *    *    * 

In  his  decision  the  Auditor  assumes  that  ''no  army  officer 
can  be  paid  mileage  over  said  line  of  railway."  This  assump- 
tion is  directly  contrary  to  law,  and  his  conclusion,  apparently 
based  thereon,  that  Lieutenant  Wilej'  is  not  entitled  to  mile- 
age for  the  travel  specified  is  without  foundation. 

The  act  of  March  2,  1901  (31  Stat.,  901,  902),  first  proviso, 
authorizes  the  payment  of  mileage  to  officers  of  the  Army 
at  the  rate  of  7  cents  per  mile;  but  by  the  fourth  proviso 
thereof  it  is  provided  that  where  the  travel  is  over  any  rail- 
road on  which  the  troops  and  supplies  of  the  United  States 
are  entitled  to  be  transported  free  of  charge,  or  over  any  of 
the  bond-aided  Pacific  railroads,  or  over  any  50  per  cent  land- 
grant  railroad  "  there  shall  be  deducted  from  the  officer's  mile- 
age account  by  the  paymaster  paying  the  same  3  cents  per 
mile  for  the  distance  for  which  transportation  has  been  or 
should  have  been  furnished." 

The  reason  for  this  provision  for  the  deduction  from  the 
mileage  allowance  to  officers  of  the  Ami}'  for  travel  over 
railroads  of  the  classes  specified  is  founded  on  the  laws  pro- 
viding that  certain  of  those  roads  shall  transport  the  troops 
and  property  of  the  United  States  at  a  charge  less  than  that 
which  is  made  to  the  public.  It  is  provided  by  the  act  of 
March  2,  1901,  supi^a^  that  officers  of  the  Army  may  be  fur- 
nished by  the  Quartermaster's  Department  with  transporta- 
tion requests,  which  entitle  them  to  transportation  when 
traveling  under  orders  free  of  cost.  The  cost  of  transporta- 
tion so  furnished  is  paid  by  the  Government,  and  when  the 
transportation  is  over  any  road  required  to  furnish  it  at 
such  less  charge,  the  proper  deduction  is  made  from  the  reg- 
ular tariff  rates.     The  act  also  provides  that  where  transpor- 
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tation  in  so  furnished  a  deduction  therefor  of  3  cents  per 
mile  shall  be  made  from  the  mileage  allowance.  The  provi- 
sion, ffupra,  for  deducting  3  cents  per  mile  where  transporta- 
tion ''should  have  been  furnished"  by  the  Quartermaster'^ 
Department,  but  where  the  officer  shall  have  paid  his  own 
fare,  was  no  doubt  enacted  for  the  purpose  of  securing  to  the 
Government  the  reduced  cost  provided  for  for  the  transpor- 
tation of  the  troops  of  the  United  States  over  such  aided 
railroads. 

A  question  thus  arises  whether  the  Government  is  entitled 
to  such  reduced  cost  for  the  transportation  over  such  roads 
of  officers  of  the  Revenue-Cutter  Service,  and,  if  not,  whether 
the  provision  for  the  deduction  of  3  cents  per  mile  applies 
to  the  mileage  allowance  of  officers  of  that  service  who  Have 
or  shall  have  paid  their  own  fare. 

The  first  of  these  questions  depends  upon  the  interpretation 
to  be  given  to  the  term  "troops."  The  term  "troops"  as 
used  in  various  acts  relating  to  bond-aided  and  land-grant 
railroads  and  to  the  construction  of  bridges  over  navigable 
rivers  has  in  the  practice  of  the  accounting  officers  been  con- 
strued to  include  the  naval  as  well  as  the  land  forces  of  the 
Government.  The  meaning  of  the  term  as  used  in  acts  re- 
lating to  the  bond-aided  Pacific  railroads  was  discussed  in  20 
Op.  Att.  Gen.,  14.  In  that  opinion  the  Attorney-General 
said: 

"In  view  of  the  well-known  objects  and  puiposes  of  Con- 
gress in  relation  to  this  railroad  legislation,  it  is  improbable 
that  it  was  intended  to  leave  out  the  transportation  of  marines 
or  seamen  over  those  roads  under  the  provisions  of  said  acts. 

"  It  is  more  probable  that  Congress  intended  the  general 
term  'troops'  to  include  enlisted  men  of  the  Navy  when 
transported  across  the  country  as  the  exigencies  of  the  service 
might  require." 

In  7  Comp.  Dec,  880,  in  considering  the  meaning  of  the 
term  "troops"  as  used  in  acts  providing  for  the  transpor- 
tation of  troops  over  bridges  crossing  navigable  rivers,  it  was 
said: 

"The  term  'troops  of  the  United  States'  comprehends  the 
entire  military,  including  naval,  force  of  the  United  States — 
that  is,  the  Army  and  Navy  and  all  parties  connected  there- 
with, including  their  civilian  employees  and  agents." 
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But  the  Revenue-Cutter  Service  is  not  an  integral  part  of 
either  the  Army  or  the  Navy,  and  I  do  not  think  it  is  attached 
to  or  connected  with  either,  except  as  hereinafter  noted. 

The  Revenue-Cutter  Service  was  established  as  an  aid  to  the 
collection  of  the  revenue  from  customs.  No  doubt  it  might 
have  been  provided  by  law  that  similar  aid  should  be  rendered 
by  the  Navy,  or  by  a  subsidiary  force  attached  to  the  Navy, 
but  Congress  deemed  it  more  expedient  to  provide  a  service 
distinct  from  the  Navy,  and  to  place  this  force  under  the  im- 
mediate direction  of  the  Secretary  of  the  Treasury,  whose 
duty  it  had  been  made  to  superintend  the  collection  of  the 
revenue.     (Sees.  248,  2747,  2758,  and  2762,  R«v.  Stat.) 

In  carrying  out  this  purpose  the  law  further  declares  that 
officers  of  the  Revenue-Cutter  Service  are  officers  of  the  cus- 
toms, and  provides  that  they  shall  be  subject  to  the  direction 
of  collectors  of  customs  designated  for  the  purpose.  (Sees. 
2760  and  2761,  Rev.  Stat.) 

In  view  of  these  provisions  I  think  there  can  be  no  doubt 
that  the  Revenue-Cutter  Service  is  under  the  control  of  the 
Treasury  Department,  and*  that  it  is  a  civil  establishment  ex- 
cept when  temporarily  transferred  to  the  Navj"  for  coopera- 
tion therewith  under  the  provisions  of  section  2757  of  the 
Revised  Statutes.  This  section  provides  for  the  cooperation 
of  revenue  vessels  with  the  Navy,  by  direction  of  the  President, 
and  that  during  such  period  of  cooperation  the}^  shall  be  under 
the  direction  of  the  Secretary  of  the  Nav> ,  and  that  the  ex- 
penses thereof  shall  be  defrayed  by  the  Navy  Department.  I 
see  no  reasons  to  doubt  that  officers  of  such  vessels  while  so 
cooperating  with  the  Navy  may  properly  be  regarded  as  a 
component  of  the  Navy  and  as  troops  of  the  United  States  as 
defined  suj/ra;  but  this  question  is  not  now  before  me  and 
need  not  now  be  decided.  But  I  do  not  think  the  provisions  in 
the  act  of  April  12, 1902  (Public,  No.  68),  assimilating  the  rank 
of  officers  of  this  service  to  that  of  officers  of  the  Army  and 
the  Navy,  and  giving  them  the  same  pay  and  allowances,  except 
forage,  as  that  provided  by  law  for  officers  of  corresponding 
rank  in  the  Arm}^,  constitute  these  officers  troops  as  herein 
defined. 

I  think,  therefore,  the  provision  in  the  act  of  March  2, 1901, 
Bupra^  for  the  deduction  from  the  mileage  allowance  to  offi- 
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cers  of  the  Army  of  3  cents  per  mile  for  the  distance  for  which 
"transportation  has  been  or  should  have  been  furnished"  for 
travel  over  the  classes  of  railroads  specified  therein  does  not 
appW  to  officers  of  the  Revenue-Cutter  Service. 

The  decision  of  the  Auditor  is  disapproved,  and  settlement 
should  be  made  in  accordance  with  the  conclusions  indicated 
herein. 


EXTRA  PAY  TO  OFFICERS  OF  THE  TEMPORARY 
FORCE  OF  THE  NAVY  COMMISSIONED  IN  THE 
REGULAR  SERVICE. 

An  officer  of  the  temporary  force  of  the  Navy  who,  under  the  act  of  June 
7,  1900,  was  given  a  permanent  commission  in  the  regular  service  was 
not  discharged  from  the  Nav>'  within  the  meaning  of  the  act  of  March 
3,  1899,  which  provides  for  extra  pay  to  officers  of  the  temporary 
force  "  who  have  been  or  may  hereafter  be  discharged,"  and  he  is  not 
entitled  to  the  extra  pay  therein  provided  for. 

{Decision  hy  Assistant  Cojrvptroller  Mitchell^  June  11^^  1902.) 

Fred  M.  Bogan,  assistant  surgeon  of  the  Navy,  appealed 
March  3,  1902,  from  the  action  of  the  Auditor  for  the  Navy 
Department  in  settlement  dated  Januar}'^  21, 1902,  disallowing 
his  claim  for  two  months'  extra  pay  for  service  in  the  temjx)- 
rary  force  of  the  Navy  during  the  war  with  Spain. 

The  facts  are  thus  stated  by  the  claimant  in  presenting  his 
claim  to  the  Auditor: 

''1  was  commissioned  as  assistant  surgeon  in  the  temporary 
force  with  the  rank  of  ensign  July  14,  1898,  and  served  as 
such  on  the  U.  S.  S.  Sterling/,  making  a  cruise  to  Porto  Rico  and 
Cuba  before  hostilities  ceased.  By  the  act  of  June  7,  1900, 1 
was  commissioned  an  assistant  surgeon  in  the  regular  service 
with  the  rank  of  lieutenant  (junior  grade).  In  a  former 
decision  the  Comptroller  has  held  that  an  appointment  in  the 
regular  service  while  holding  a  position  in  the  temporary 
force  is  a  discharge  from  the  latter." 

The  provision  in  the  act  of  March  3,  1899  (30  Stat.,  1228), 
granting  extra  pay  to  officers  and  men  of  the  temporary  force, 
is  as  follows: 

''The  officers  and  enlisted  men  comprising  the  temporary 
force  of  the  Navy  during  the  war  with  Spain  who  served 
creditably  beyond  the  limits  of  the  United  States  and  who 
have  been  or  may  hereafter  be  discharged,  shall  be  paid  two 
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months'  extra  pay;  and  all  such  officers  and  enlisted  men  of 
the  Navy  who  have  so  served  within  the  limits  of  the  United 
States,  and  who  have  been  or  may  hereafter  be  discharged, 
shall  be  paid  one  month^s  extra  pay." 

The  act  of  June  7,  1900  (31  Stat.,  697)  contains  the  follow- 
ing provision: 

"That  the  assistant  surgeons  under  the  age  of  fifty  years 
appointed  for  temporarv  service  during  the  war  with  Spain, 
having  creditable  records,  who  are  now  in  the  Navy,  may  be 
given  permanent  commissions." 

The  Auditor  disallowed  the  claim  for  reasons  stated  as  fol- 
lows: 

''Extra  pay  is  allowed  by  the  act  of  March  3,  1899,  only  to 
officers  of  the  temporarv  force  of  the  Navy  who  served  credit- 
ably during  the  war  with  Spain,  and  who  have  been  discharged. 

"Claimant  was  not  discnarged  as  assistant  surgeon  in  the 
temporary  force  of  the  Navy,  out  was  transferred  by  appoint- 
ment as  an  assistant  surgeon  June  7, 1900,  to  the  regular  S  avy . " 
(eComp.  Dec,  714.) 

The  claimant  in  his  appeal  refers  to  the  case  of  Asst.  Surg. 
James  S.  Taylor,  United  States  Nav3%  decided  by  this  office 
January  25, 1900,  and  particularly  to  that  portion  of  the  opin- 
ion wherein  it  was  said: 

"  His  appointment  to  the  regular  service  while  still  holding 
a  position  in  the  temporary  force  operated  as  a  discharge  from 
his  former  position  and  an  appointment  to  the  latter."  (6 
Comp.  Dec,  634,  635.) 

His  argument  is  that,  having  been  thus  discharged  from  the 
temporary  force,  although  for  the  purpose  of  immediately 
continuing  his  service  as  a  member  of  the  permanent  force, 
he  was  properly  discharged  within  the  meaning  of  the  act 
granting  extra  pay  and  is  therefore  entitled  to  that  additional 
allowance.  The  Auditor  has  treated  the  two  services  as  con- 
tinuous and  as  though  no  discharge  had  taken  place  from  the 
temporary  service  within  the  meaning  of  the  act  granting 
extra  pay. 

The  acts  of  May  4,  1898  (30  Stat.,  369),  and  of  May  26, 
1898  (30  Stat.,  744),  authorized  the  appointment  of  additional 
officers  in  the  Navy  for  temporary  service.  It  was  expected 
that  these  officers  would  continue  in  the  service  only  so  long 
as  the  exigencies  of  the  then  existing  war  should  continue 
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and  that  when  such  exigency  ceased  they  would  be  discharged* 
When  the  war  ceased  the  officers  so  appointed  became  entitled 
to  their  discharges  under  the  conditions  of  their  entry  into  the 
service. 

It  so  happened,  however,  that  many  of  them  continued  to 
hold  their  offices  long  after  the  war  closed,  for  the  reason,  no 
doubt,  that  they  were  not  anxious  to  leave  the  service  and  the 
Government  was  able  and  willing  to  employ  them  in  other 
fields.  These  officers,  wishing  to  continue  in  the  service,  and 
the  Government  being  desirous  of  retaining  them,  the  above 
provision  in  the  act  of  June  7,  1900,  Bupra^  was  inserted,  per- 
mitting their  transfer  to  the  permanent  force. 

It  was  held  by  this  office,  August  8,  1900  (7  Comp.  Dec., 
63),  in  passing  upon  another  aspect  of  this  officer's  case,  that — 

"An  assistant  surgeon  who  was  in  the  temporarj'  force  of 
the  Navy  when  the  ^avy  personnel  act  of  March  3, 1899,  took 
effect,  and  who  under  the  act  of  June  7,  1900,  has  been  given 
a  pei-manent  commission,  does  not  come  within  the  operation 
of  the  proviso  of  section  13  of  the  Navy  personnel  act  which 

Srohibits  the  reduction  of  the  pay  of  officers  then  in  the 
favy." 

The  leading  proposition  determined  in  that  decision  and 
also  in  the  Taylor  case  was  that  the  service  in  the  temporary 
force  should  be  kept  separate  and  distinct  from  that  in  the 
permanent  force,  and  that  an  officer  of  the  permanent  force 
could  not,  for  the  purpose  of  computing  his  pay,  be  regarded 
as  an  officer  of  that  force  then  in  the  Navy  when  the  person- 
nel act  passed,  although  he  was  at  that  time  in  the  temporary 
force,  and  his  service  had  been  made  continuous  by  receiving 
a  permanent  commission  under  the  act  of  June  7,  1900.  The 
question  of  whether  the  character  of  the  discharge  from  the 
temporary  force,  implied  from  an  acceptance  of  a  new  com- 
mission under  said  act,  was  such  as  to  entitle  the  officer  to 
extra  pay  for  such  temporary  service  was  not  before  the 
office  in  either  of  the  above  cases,  and  was  not  decided. 

The  question  here  presented  is  whether  the  discharge  from 
the  temporary  service  by  the  acceptance  of  a  new  commission 
under  the  act  of  June  7,  1900,  is  of  such  a  character  as  to 
satisfy  the  requirement  of  the  act  of  March  3,  1899,  granting 
extra  pay.  That  act  requires  that  the  officer  or  enlisted  man 
must  have  been  discharged  before  he  is  entitled  to  this  addi- 
tional pay.     Is  this  such  a  discharge  as  the  law  requires? 
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change  at  said  place  by  Reuben  S.  Dunn,  late  a  private  of 
Company  H,  Fifth  United   States  Cavalry,  and  Walter  L. 
Fari-ar,  late  a  private  of  Company  I,  Eighteenth  United  States 
Infantry,  both  deceased. 
The  Auditor  disallowed  the  claim,  as  follows: 

"Under  existing  laws,  a  soldier's  indebtedness  to  a  post 
exchange  is  not  a  lien  against  his  pay;  hence,  unless  such 
indebtedness  be  collected  from  the  soldier  during  his  lifetime, 
the  post  exchange  has  no  legal  claim  against  the  United  States 
for  the  amount  thereof,  and  the  accounting  oflBcers  are  not 
authorized  to  allow  such  indebtedness  from  the  amount  due 
the  soldier's  estate."- 

According  to  the  final  statements  issued  in  the  case  of  Dunn, 
he  was  indebted  to  the  post  exchange  at  the  time  of  his  death 
in  the  sum  of  $4,  and  in  the  case  of  Farrar  $3.  Dunn's  father 
has  received,  by  settlement  of  the  Auditor,  the  balance  of  pa}' 
due  the  soldier  at  the  date  of  his  death,  no  deduction  being 
made  by  the  Auditor  on  account  of  the  soldier's  indebtedness 
to  the  post  exchange.  In  the  case  of  Farrar,  no  settlement 
of  the  balance  due  at  the  date  of  his  death  has  been  made  to 
anyone.  , 

In  a  decision  of  this  office,  dated  June  14,  1901  (MS.  Dec, 
Vol.  17,  p.  1378),  it  was  held  that  stoppage  against  the  pay  of 
an  enlisted  man  justly  indebted  to  the  post  exchange,  not  to 
exceed  the  amount  of  credit  authorized  by  the  exchange  regu- 
lations, might  be  legally  made,  and  the  amount  collected  by 
the  paymaster  and  by  him  turned  over  to  the  proper  exchange 
officer.  This  office  in  said  decision  quoted  with  approval  the 
decisions  of  the  Court  of  Claims  (34  Ct.  CI.,  458),  and  the 
Judge- Advocate-General  of  the  Army  (paragraph  1384,  et  aL, 
Opinion  J.  A.  G.,  1901),  to  the  effect  that  inasmuch  as  the 
post  exchage  is  established,  maintained,  and  managed  under 
special  regulations  prescribed  by  the  Secretary  of  War,  it 
became  an  agency  or  instrumentality  of  the  Government,  and 
this  being  so,  the  Government  had  a  right  to  protect  it,  even 
to  the  extent  of  stopping  the  pay  due  enlisted  men  to  reim- 
burse the  funds  of  the  exchange  for  indebtedness  contracted 
by  them.  On  the  basis  of  my  decision  the  Secretary  of  War 
amended  paragraph  363,  Army  Regulations,  1901,  to  read  as 
follows: 

"Post  exchanges  are  established  and  maintained  under 
special  regulations  prepared  by  the  War  Department.     These 
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special  reeulations  will  be  issued  from  time  to  time  as  neces- 
sity may  demand. 

"The amount  of  indebtedness  of  a  soldier  to  a  post  exchange 
conti-acted  in  accordance  with  such  regulations  will  be  noted 
on  the  muster  roll  for  the  next  succeeding  month  and  be  de- 
ducted, if  practicable,  from  his  pay  by  the  paymaster  making 
the  payment  and  turned  over  to  the  post  exchange  officer,  who 
will  duly  receipt  to  the  paymaster  and  the  soldier  for  the 
amount  so  received.  In  case  of  discharge  of  a  soldier  the 
amount  of  any  such  indebtedness  will  be  noted  on  the  final 
statements  and  in  like  manner  be  deducted  from  paj^ment 
made  thereon." 

On  March  17, 1902,  the  Assistant  Adjutant-General  United 
States  Army  addressed  a  communication  to  the  commanding 
officer  of  Troop  H,  Fifth  United  States  Cavalry,  at  Denver, 
Colo.,  as  follows: 

"Referring  to  j^our  letter  of  the  19th  ultimo,  requesting 
the  opinion  of  the  Judge- Advocate-General  of  the  Ai-my  as 
to  whether  an  account  of  a  deceased  soldier,  owed  to  the  post 
exchange,  is  a  proper  ('laim  against  the  estate  of  a  soldier,  I 
have  the  honor  to  inform  3'ou  that  upon  reference  to  the 
Judge-Advocate-General  he  has  remarked  as  follows: 

"°The  post  exchange  has  been  held  to  be  a  Government 
instrumentality  for  the  purpose  of  providing  for  the  subsist- 
ence and  welfare,  good  order,  and  discipline  of  the  Army. 
{Dig.  Opins.  J.  A.  Gr.,  sec.  2013,  and  decision  of  Ct.  of  Cls.  m 
the  Dugan  case,  cited  in  note  thereto.)  In  accordan(*e  with 
this  view  it  has  been  held  that,  the  Government  having  the 
right  to  protect  its  instrumentalities,  stoppages  may  legally 
be  made  to  reimburse  the  post  exchange  fund  on  account  of 
losses  for  which  officers  and  enlisted  men  are  responsible. 
{/<?.,  sec.  2012.)  I  am  clearly  of  the  opinion  that  the  amount 
due  by  a  deceased  soldier  to  the  post  exchange  is  a  debt  and 
constitutes  a  proper  claim  against  the  estate.  Moreover,  I 
am  of  opinion  that  it  should  l^  held  that  the  amount  due  the 
post  exchange  may  legally  be  deducted  from  the  pay  and 
allowances  due  the  estate.  It  is  thought  that  this  would  fol- 
low from  the  right  of  the  Government  to  protect  its  instru- 
mentality, and  for  this  Durpose  the  debt  should  be  treated  as 
though  it  were  due  the  United  States.' 

"It  is  therefore  suggested  that,  basing  action  upon  the 
opinion  of  the  Judge-Advocate-General  as  above  cited,  you 
^le  claim  with  the  Auditor  for  the  War  Department  in  the 
case  you  have  in  hand." 

I  concur  in  the  above  opinion  of  the  Judge-Advocate- 
General. 
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In  the  case  of  Dunn,  the  Auditor  having  paid  the  balance 
due,  to  his  heirs,  it  is  now  too  late  for  the  post  exchange  to 
obtain  payment  of  its  claim  through  the  accounting  officers, 
and  the  post  exchange  must  look  to  the  heirs  of  the  soldier 
for  a  settlement  of  its  claim. 


FEES  OF  COMMISSIONERS  IN  ALASKA. 

Under  the  criminal  code  of  Alaska,  the  commitment  of  persons  who  have 
been  convicted  of  an  offense  must  be  by  **  certified  copy  of  the  entry 
of  the  judgment,"  and  for  certifying  such  an  entrj'  a  commissioner  is 
not  entitled  to  a  fee  of  $1  as  for  issuing  a  mittimus,  but  to  folio  fees 
at  20  cents  a  folio,  as  provided  by  the  fee  bill  promulgated  by  the 
Attorney-General  August  1,  1900. 

{Decision  Iry  CorttptrolUr  Traceioell^  June  16, 1902.) 

The  Auditor  for  the  State  and  other  Departments  having 
before  him  for  settlement  the  account  of  Edward  de  Groff, 
commissioner  for  the  first  division  of  the  district  of  Alaska, 
for  the  quarter  ending  September  30, 1901,  suspended  several 
items,  and  subsequently,  upon  final  settlement  per  certificate 
dated  February  18,  1902,  disallowed  ceilain  of  them,  where- 
upon the  commissioner,  by  letter  filed  June  2,  1902,  appealed 
to  this  oflice  for  the  revision  of  one  of  the  disallowed  items, 
offering  no  objections  to  the  others. 

The  item  objected  to  grew  out  of  charges  for  issuing  mitti- 
muses for  defendants  convicted  and  sentenced  b}'  the  commis- 
sioner, for  which  he  charged  a  fee  of  %1  for  issuing  the  writ 
in  each  case,  and  of  which  the  Auditor  allowed  folio  fees  for 
two  folios  at  20  cents  each,  as  for  certified  copy  of  the  judg- 
ment. 

The  fees  indicated  are  fixed  by  the  fee  bill  for  commission- 
ers acting  as  justices  of  the  peace  in  Alaska,  promulgated 
August  1,  1900,  by  the  Attorney-General,  under  section  30, 
title  1,  act  of  June  6,  1900  (31  Stat,  332),  which,  in  so  far  a« 
it  bears  directly  uj)on  the  question  at  issue,  provides: 

20.  For  issuing  warrant  committing  defendants  or  witnesses  to  jail, 
making  copy  for  jailer,  and  making  docket  entry  of  same $1. 00 

27.  For  making  a  certified  copy  of  any  proceedings  in  a  justice's 
court  or  before  him,  for  each  folio 20 
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Upon  examination  I  find  that  the  Attorney-General  in 
passing  upon  the  account  took  the  same  action  as  that  sub- 
sequently taken  by  the  Auditor,  approving  the  charges  for 
each  commitment  in  the  sum  of  40  cents  and  deducting  the 
balance. 

The  action  of  the  Auditor,  and  that  of  the  Attorney -General 
as  well,  is  based  on  section  432,  Title  2,  act  of  March  3, 1899 
(30  Stat.,  1332),  Alaska  Criminal  Code,  which  provides  for 
the  execution  of  the  judgment  by  a  ^'certified  copy  of  the 
entry  "  thereof.  The  commissioner  admits  the  language,  but 
insists  that  the  Auditor  erred  in  holding  that  the  fee  for  the 
service  in  question  is  controlled  by  that  section,  and  contends 
that  it  falls  under  sections  438  and  439,  same  code  and  title, 
which  provide  for  the  commitment  by  formal  writ.  He  also 
contends  that  the  certified  copy  of  the  judgment  issued  in 
duplicate  and  delivered  to  the  marshal,  one  for  the  jailer  and 
the  other  to  be  returned  to  him,  is  virtually  the  issuance  of 
a  mittimus,  and  entitles  him  to  the  fee  provided  for  issuing 
that  writ. 

The  code  referred  to  is  explicit,  and,  so  far  as  it  relates  to 
the  issue  under  consideration,  provides: 

*'Sec.  430.  That  when  a  judgment  of  conviction  is  given, 
either  upon  a  plea  of  guilty  or  upon  a  trial,  the  justice  must 
enter  the  same  in  the  docket  substantially  as  follows:"  (Here 
follows  the  form,  containing  not  more  than  two  folios.) 

''Sec.  432.  That  the  judgment  must  be  executed  by  the 
United  States  marshal  or  any  deputy,  upon  receiving  a  certi- 
fied copy  of  the  entry  of  the  judgment,  and  such  copy  shall 
also  be  deemed  an  execution  against  the  property  of  the 
defendant  for  the  purpose  of  collecting  the  amount  of  any 
fine  or  costs  mentioned  therein." 

These  sections,  with  sections  431,  433,  and  434,  not  neces- 
sary to  quote  here,  relate  entirely  to  proceedings  subsequent 
to  the  conviction.  Then  follow  certain  sections,  regulating 
some  of  the  proceedings  anterior  to  the  trial,  as  follows: 

*'  Sec.  435.  That  when  the  defendant  is  brought  before  the 
justice  upon  the  warrant  of  arrest,  the  action  must  be  tried 
within  one  day  thereafter,  unless  continued  for  cause. 

''Sec.  436.  That  at  any  time  before  the  commencement  of 
the  trial,  or  during  the  progress  thereof,  the  justice  must 
admit  the  defendant  to  bail  it  he  require  it,  and  take  bail  of 
him  accordingly. 
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You  state  that  vouchers  of  this  character  have  hitherto  been 
paid  without  question,  and  that  the  legality  of  such  payments 
is  recognized  in  a  decision  of  this  office  of  June  12,  1899  (6 
Comp.  Dec,  904),  but  that  your  present  doubt  arises  from 
my  later  decision  of  May  16,  1902,  wherein  it  was  held  that 
the  General  Treasurer  and  other  officers  under  the  Board  of 
Managers  (including  the  assistant  inspector-general,  whose 
account  is  submitted)  are  not  "the  officers  of  the  National 
Home "  within  the  meaning  of  section  4829  of  the  Revised 
Statutes  as  amended  by  the  act  of  April  11, 1892  (27  Stat,  15), 
which  prescribes  that — 

"the  officers  of  the  National  Home  shall  consist  of  a  gov- 
ernor, a  deputy  governor,  a  secretary,  a  treasurer,  and  such 
other  officers  as  the  managers  may  deem  necessary," 

to  be  appointed  from  honorably  discharged  soldiers  who 
served  in  the  Army  of  the  United  States  at  any  time  in  the 
war  of  the  rebellion. 

Without  questioning  the  correctness  of  the  distinction 
drawn  in  that  decision  between  officers  of  the  National  Home 
within  the  meaning  of  section  4829,  as  amended,  and  the  offi- 
cers appointed  by  virtue  of  specific  provision  made  for  them 
each  year  by  Congress  under  an  appropriation  for  "salaries 
for  officers  and  employees  of  the  Board  of  Managers,"  when 
the  question  of  the  legality  of  their  appointment  is  in  issue, 
as  was  then  the  case,  I  am  clearly  of  the  opinion  that  no  such 
distinction  is  required  to  be  made  in  constming  the  meaning 
of  the  mileage  provision  in  the  act  of  August  18, 1894,  mpra. 

Ih  construing  section  4829  of  the  Revised  Statutes  in  the 
decision  of  May  16,  1902,  it  was  necessary  to  distinguish 
broadly  between  officers  of  the  Home  and  officers  of  the 
board,  meaning  as  I  then  did  to  distinguish  between  the 
"treasurer"  and  other  officers  appointed  by  virtue  of  that 
section  and  the  "  general  treasurer "  and  other  officers  pro- 
vided for  in  the  annual  appropriation  acts,  but  it  was  not  in- 
tended to  assert  that  the  latter  officer  might  not  be  officers 
of  the  National  Home  within  the  meaning  of  those  words 
as  elsewhere  used.  While  I  am  convinced  that  the  general 
treasurer,  inspector-general,  assistant  inspector-general,  and 
the  other  officers  named  are  not  officers  of  the  Home  within 
the  meaning  of  section  4829,  it  is  by  no  means  so  clear  that 
they  are  not  officers  of  the  Home  within  the  meaning  of  the 
act  under  construction. 
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Strictly  speaking,  the  officers  of  the  Board  of  Managers  are 
the  president,  two  vice-presidents,  and  the  secretary  named  in 
section  4827  of  the  Revised  Statutes,  who  are  presumably  the 
officei-s  of  the  National  Home  for  Disabled  Volunteer  Soldiers 
in  contemplation  by  Congress  in  excepting  from  the  operation 
of  the  mileage  act  all  officers  of  the  Home,  not  memhtra  of  the 
Board  of  Managers  ^  it  being  well  known  that  no  member  of  the 
board  is  an  ''  officer  of  the  Home,''  as  those  words  are  used  in 
section  4829;  so  that  when  Congress  speaks  of  an  officer  of  the 
National  Home  for  Disabled  Volunteer  Soldiei's,  "  not  a 
member  of  the  Board  of  Managers  thereof,"  it  seems  clear 
that  this  limitation  implies  that  all  other  officers  of  the  Home, 
or  under  the  board,  except  those  that  are  members  of  the 
board  are  to  be  paid  the  mi  leage  prescri  bed  in  the  act.  Bearing 
in  mind  that  no  member  of  the  board  is  an  officer  of  the  Home 
within  the  meaning  of  section  4829,  and  that  the  only  officers 
of  the  board,  strictly  speaking,  are  the  president,  two  vice- 
presidents,  and  the  secretary  named  in  section  4827,  it  seems 
clear  that  the  words  *'an  officer  of  the  National  Home  for 
Disabled  Volunteer  Soldiers,"  as  used  in  act  of  August  IS, 
1894,  supra^  should  be  constructed  in  a  broad  sense  to  include 
all  officers  whether  of  the  Home  or  under  the  board,  except 
those  that  are  specifically  excepted  because  they  are  members 
and  officers  of  the  board. 

I  am  of  the  opinion  that  apail  from  the  meaning  of  the 
words  "officers  of  the  Home,"  which  must  attach  to  them  in 
construing  section  4829,  the  general  treasurer,  inspector-gen- 
eral, assistant  inspector-general,  etc.,  named  in  the  appropri- 
ation acts  may  be  considered  officers  of  the  Home  rather  than 
officers  of  the  Board,  if  to  the  latter  term  any  precise  mean- 
ing be  given.  This  appears  to  be  recognized  by  Congress  in 
speaking  of  "  the  president /?/*  ^/«^  Board  of  Managers  oi  the 
said  National  Home"  in  the  act  of  August  7,  1882  (22  Stat., 
330),  and  of  "the  general  treasurer  <?/*  ^^^  Natitmal  Home  for 
Disabled  Volunteer  Soldiers"  in  the  act  of  March  3,  1901  (31 
Stat,  1178). 

The  payment  of  mileage  to  all  officers  of  the  National  Home 
for  Disabled  Volunteer  Soldiers,  using  those  words  in  the  broad 
sense  of  officers  of  the  Home  and  of  the  Board,  except  to 
those  who  are  members  of  the  Board,  who  are  specifically  au- 
thorized to  receive  only  reimbursement  of  "traveling  and 
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other  actual  expenses,"  has  never  been  questioned,  and  its  le- 
gality is  impliedly  recognized  in  5  Comp.  Dec,  904,  in  which 
it  is  said: 

"The  right  or  propriety  of  Treasurer  Bermingham  and 
Inspector-General  JBrown  ctarginff  mileage,  after  having  been 
furnished,  at  the  expense  of  the  Government,  everything  for 
which  mileage  is  a  commutation,  is  open  to  serious  question. 
If  allowed  to  do  so,  no  good  reason  is  seen  why  their  numer- 
ical proportion  of  the  entire  expense  of  the  car  should  not  be 
deducted.  I  am  of  the  opinion,  however,  that  they  have  no 
right  to  mileage  under  these  circumstances,  but,  inasmuch  as 
it  IS  understo^  that  such  charges  have  hitherto  been  allowed 
by  the  Auditor,  and  as  m}-  present  view  is  a  change  of  con- 
struction, these  vouchers  will  be  allowed,  and  a  different 
course  will  be  followed  in  the  future." 

The  exception  to  the  payment  of  mileage  in  these  cases  was 
based  upon  the  fact  that  these  officers  had  also  enjoyed  the 
privileges  of  the  private  car  which  was  hired  for  the  use  of 
the  Board  of  Managers,  on  which  both  transportation  and 
subsistence,  as  ''traveling  and  other  actual  expenses,"  were 
furnished,  but  the  right  of  these  officers  to  mileage  under  or- 
dinary conditions  of  travel  was  not  questioned. 

If  otherwise  correct,  the  mileage  account  of  Colonel  Smith 
may  be  paid  by  you. 


ANNULMENT  OF  A  CONTRACT  AFTER  WAIVER  OF 
A  BREACH. 

A  contractor  for  carrying  the  mails  on  a  designated  route  having  tempora- 
rily failed  to  perform  8er\ice,  and  the  Postmaster-General,  instead  of 
annulling  the  contract,  having,  in  pursuance  of  the  act  of  August  3, 
1882,  employed  temporary  service  at  the  cost  of  the  contractor,  he 
thereby  waived  the  breach  of  the  contract;  and  before  the  expiration 
of  the  temporary  service,  provision  having  been  made  for  permanently 
supplying  the  mail  on  that  route  by  the  rural  free-delivery  sendee,  an 
annulment  of  the  contract  for  such  temporary  failure  to  perform  serv- 
ice was  not  authorized,  the  breach  of  the  contract  having  been  waived, 
and  such  annulment  must  be  construed  as  a  discontinuance  of  service, 
provision  for  which  was  made  by  the  contract,  and  to  entitle  the  con- 
tractor to  one  month's  extra  pay  as  provided  for  therein. 

{Decisimi  lyy  ComptroUrr  Tracewell^  June  19^  190^2,) 

The  Auditor  for  the  Post-Office  Department,  by  settlement 
dated  April  26, 1902,  of  the  account  of  F.  S.  Smith  for  carry- 
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ing  the  mails  on  route  No.  37126,  Michigan,  for  the  quarter 
ending  March  31,  1902,  under  a  contract  entered  into  with 
him  March  9,  1899,  allowed  the  sum  of  $38.14  for  service 
to  the  termination  df  his  contract.  Ma}"  20,  1902,  the  con- 
tractor applied  for  a  revision  of  this  settlement  and  claimed 
one  month's  extra  pay  under  the  provisions  in  the  contract 
with  him. 

In  February,  1902,  the  contractor  failed  to  continue  service 
under  his  contract.  It  is  provided  by  the  act  of  August  3, 
1882  (22  Stat.,  216),  that  whenever  a  contractor  fails  to  con- 
tinue in  the  proper  performance  of  service  under  his  contract 
the  Postmaster-General  may  emplo}^  temporary  service  on  the 
route  and  charge  the  cost  thereof  to  the  contractor.  On  Feb- 
ruary 21,  1902,  the  Postmaster-General  notified  the  contractor 
that  temporary  service  had  been  authorized,  the  cost  of  which 
would  be  charged  to  him,  and  that  it  would  be  necessary  for 
him  to  resmne  service  thereunder  and  to  file  notice  thereof 
on  or  before  March  21,  1902. 

On  February  26,  1902,  a  bulletin  was  issued  by  the  General 
Superintendent  of  the  Free  Delivery  System  which  contained 
a  notification  as  follows: 

"Star  route  37126  to  be  discontinued.  Post-offices  at  Fron- 
tier, Steamburg,  and  Cambria  to  be  supplied  by  rural  carrier." 

The  contract  contains  a  provision  that  the  Postmaster-Gen- 
eral may  discontinue  the  contract,  and  that  in  case  of  discon- 
tinuance the  contractor  shall  be  allowed  one  month's  extra 
pay.  The  contract  also  contains  a  provision  that  the  Post- 
master-General may  annul  the  contract  for  failure  to  perform 
service  according  to  contract. 

On  March  4,  1902,  before  the  expiration  of  the  time  fixed 
for  filing  notice  of  the  resumption  of  service  by  the  con- 
tractor, the  Postmaster-General  issued  an  order  annulling  the 
contract  and  notified  the  contractor  thereof. 

Thereupon  the  Auditor  settled  an  account  with  the  con- 
tractor in  which  he  allowed  him  the  amount  due  thereunder 
for  service  performed  to  the  date  of  annulment  of  the  contract, 
less  the  cost  of  temporary  service. 

On  May  2,  1902,  the  contractor,  in  a  communication  ad- 
dressed to  the  Auditor,  asked  that  he  be  allowed  one  month's 
extra  pay  for  the  discontinuance  of  the  service  referred  to. 
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announced  in  paragraph  15,  Special  Orders,  No.  71,  Adjutant- 
General's  Office,  March  25,  1902. 

''He  has  been  paid  as  a  captain,  mounted,  of  over  five 
years'  service,  from  November  14,  1901,  to  March  25,  1902, 
at  the  rate  of  $2,200  per  annum,  and  three-fourths  of  the 
pay  of  a  captain,  mounted,  of  over  five  years'  service,  from 
March  26  to  31, 1902,  at  the  rate  of  $1,650  per  annum.  Under 
the  act  approved  June  30,  1834,  assistant  surgeons  who  have 
serv^ed  five  years  are  entitled  to  receive  the  pay  and  emolu- 
ments of  a  captain. 

"The  act  of  June  23,  1874,  authorizes  the  pay  and  emolu- 
ments of  a  captain  of  cavalry  after  five  years'  service. 

"The  act  of  July  27,  1892,  prescribes,  'that  before  receiv- 
ing the  rank  of  captain  of  cavalry  assistant  surgeons  shall  be 
examined  under  the  provisions  of  an  act  approved  October  1, 
1890.' 

"The  act  approved  March  2,  1901,  provides,  'that  the 
period  during  wnich  any  assistant  .surgeon  shall  have  served 
as  a  surgeon  or  assistant  surgeon  in  the  Volunteer  Army,  dur- 
ing the  war  with  Spain  or  since,  shall  be  counted  as  a  portion 
of  the  five  years'  service  required  to  entitle  him  to  rank  of 
captain.' 

"The  act  of  October  1,  1890,  provides  for  the  examination 
of  every  officer  below  the  grade  of  brigadier  (major?)  gen- 
eral, prior  to  promotion,  and  that  if  the  officer  fails  in  his 
physical  examination  and  be  found  incapacitated  for  service 
by  reason  of  phvsical  disability  contracted  in  line  of  duty 
he  shall  be  retired  with  the  rank  to  which  his  seniority  enti- 
tled him  to  be  promoted. 

"As  Assistant  Surgeon  Cloud  had  completed  his  five  years' 
service  November  14,  1901,  and  was  retired  for  disability 
incident  to  service,  a  decision  is  respectfully  requested  as  to 
whether  he  is  not,  under  the  laws  relating  to  the  pay  of  assist- 
ant surgeons,  entitled  to  three-fourths  of  the  pay  of  a  captain 
of  cavalry  after  five  years'  service,  as  claimed  in  the  inclosed 
letter  and  pay  account  for  April,  1902." 

Paragraph  15  of  Special  Orders,  No.  71,  dated  March  25, 
1902,  retiring  Assistant  Surgeon  Cloud  from  active  service, 
reads  as  follows: 

"15.  First  Lieut.  Marshal  M.  Cloud,  assistant  surgeon. 
United  States  Army,  having  been  found  by  an  army  retiring 
board  incapacitated  for  active  service  on  account  of  disability 
incident  thereto,  his  retirement  from  active  service  by  the 
President,  March  25,  1902,  under  the  provisions  of  section 
1251,  Revised  Statutes,  is  announced  I)}'  the  Secretary  of 
War.  Lieutenant  Cloud  will  proceed  to  his  home.  The  travel 
enjoined  is  necessary  for  the  public  service." 
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Section  4  of  the  act  of  June  23,  1874  (18  Stat,  244),  pro- 
vides in  part  as  follows: 

''That  the  Medical  Department  of  the  Army  shall  here- 
after consist  of  *  *  *  one  hundred  and  fifty  assistant  sur- 
geons, with  the  rank,  pay,  and  emoluments  of  lieutenants  of 
cavalry  for  the  first  nve  years'  service,  and  with  the  rank, 
pay,  and  emoluments  of  captains  of  cavalry  after  five  years' 
service;    *    *    *." 

Section  3  of  the  act  of  October  1,  1890  (26  Stat.,  662), 
provides  in  part  as  follows: 

"That  the  President  be,  and  he  is  hereby,  authorized  to  pre- 
scribe a  system  of  examination  of  all  officers  of  the  Army 
below  tJhie  rank  of  major,  to  determine  their  fitness  for  pro- 
motion, such  examination  to  be  conducted  at  such  tmies 
anterior  to  the  accruing  of  the  right  to  promotion  as  may  be 
best  for  the  interests  of  the  service;  *  *  *  And  pro- 
vided^ That  should  the  officer  fail  in  his  physical  examination 
and  be  found  incapacitated  for  sei-vice  by  reason  of  physical 
disability  contracted  in  line  of  duty,  he  should  be  retired 
with  the  rank  to  which  his  seniority  entitled  him  to  be  pro- 
moted;   *     *    *." 

Section  2  of  the  act  of  July  27, 1892  (27  Stat. ,  276),  provides : 

"That  before  receiving  the  rank  of  captain  of  cavalry, 
assistant  surgeons  shall  be  examined  under  the  provisions  of 
an  act  approved  October  first,  eighteen  hundred  and  ninety, 
entitled  'An  act  to  provide  for  the  examination  of  certain  oflB- 
cers  of  the  Army,  and  to  regulate  promotions  therein.'" 

It  is  a  settled  principle  that,  in  construing  a  statute,  the 
intention  of  the  lawraakei-s  must  govern.  To  ascertain  this 
intention  we  must  look  to  the  letter  of  the  statute,  to  other 
statutes  upon  the  same  subject,  to  their  spirit  and  purpose, 
and  harmonize  what  may  appear  to  be  conflicting,  so  as  to 
bring  them  into  concord  with  a  general  and  uniform  system. 

Reading  the  acts  of  June  23,  1874,  October  1,  1890,  and 
July  27,  1892,  siipra^  together,  an  assistant  surgeon  shall  have 
the  "rank,  pay,  and  emoluments  of  lieutenant  of  cavalry  for 
the  first  five  years'  service,"  but  after  five  years'  service  he 
shall  be  promoted  and  have  the  rank,  pa}^  and  emoluments  of 
a  captain  of  cavahy,  provided  that  before  he  shall  receive 
the  rank  of  captain  of  cavalry  he  shall  be  examined  under  the 
provisions  of  the  above  act  of  October  1,  1890,  to  determine 
his  fitness  for  promotion.  It  appears  that  the  officer  was  not 
examined  for  promotion  as  prescribed  by  the  act  of  July  27, 
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of  such  service,  to  additional  pay  at  the  rate  of  two  dollars 
per  month  while  he  is  in  the  military  service,  although  such 
service  may  not  be  continuous." 

The  Judge-Advocate-General  of  the  Army  held,  in  April, 
1878,  that  under  section  1216,  construed  in  connection  with 
section  1285,  Revised  Statutes,  the  President  was  authorized 
to  grant  a  certificate  of  merit  only  to  a  soldier  belonging  at 
the  time  of  the  grant  to  a  regiment  of  the  Army,  and  that  he 
was  not  empowered  to  grant  such  a  certificate  to  a  discharged 
soldier,  a  civilian,  on  account  of  services  rendered  while  he 
was  a  soldier.     (Dig.  Opins.,  J.  A.  G.,  19Ul,  paragraph  667.) 

Subsequently,  on  May  9,  1878,  the  Attorney-General  held, 
quoting  from  the  syllabus,  as  follows: 

•'A  certificate  of  merit  can  not  be  issued  under  section  1216, 
Revised  Statutes,  to  a  soldier  who  applies  for  the  same  after 
his  discharge.  It  is  contemplated  by  that  section  that  the 
applicant  shall  continue  to  be,  at  the  time  of  the  issuance  of 
the  certificate,  a  soldier  of  the  United  States."  (16  Op.  Att. 
Gen.,  9.) 

I  concur  in  the  opinions  of  the  Attorney-General  and  the 
Judge-Advocate-General  of  the  Army,  and  hold  that  inas- 
much as  there  was  no  authority  of  law  for  the  issuance  of  the 
certificate  of  merit  granted  April  1,  1902,  the  claimant  can 
have  no  right  to  additional  pay  of  $2  per  month  thereunder. 
Section  1216  of  the  Revised  Statutes,  as  amended  by  the  acts- 
of  February  9,  1891,  and  March  29,  1892,  contains  nothing 
which  would  justif}'^  a  difterent  construction  than  that  placed 
upon  it  by  the  Attorney-General  and  Judge- Advocate-General 
in  1878. 

The  action  of  the  Auditor  in  disallowing  the  claim  is  aflirmed. 


BOUNTY  FOR  DESTRUCTION  OF  VESSELS  OF  THE 

ENEMY. 

An  officer  of  the  Navy  who  was  on  board  a  vessel  of  the  United  States 
when  it  destroyed  a  vessel  of  the  enemy  is  entitled  to  his  share  of  the 
bounty  provided  for  by  section  4635,  Revised  Statutes,  notwithstand- 
ing that  his  name  was  not  placed  on  the  list  of  persons  entitle<l  to  such 
bounty  until  after  payments  to  some  of  such  persons  had  been  made. 

[Declnlon  by  AsalMant  ComptTolJcr  MltchelU  June  24,  1902,) 

J.  E.  Mathews,  late  naval  cadet,  United  States  Navy,  by 
his  attorneys,  appealed  April  22,  1902,  from  the  action  of  the 
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Auditor  for  the  Navy  Department  in  settlement  dated  April 
15,  1902,  disallowing  his  claim  for  bounty  for  destruction  of 
enemy's  vessels  arising  out  of  the  engagement  at  Nipe  Bay, 
Cuba,  July  21, 1898.  He  claims  to  have  served  on  the  U.  S.  S. 
Anriapolis  in  said  engagement. 

The  claim  was  disallowed  by  the  Auditor  for  reasons  stated 
as  follows: 

^'  1.  Claimant's  name  does  not  appear  on  the  list  of  the  offi- 
cers and  crew  of  the  U.  S.  S.  Annapolis  entitled  to  share  in 
the  bounty  money  for  the  Nipe  Bay  engagement  furnished 
the  Court  of  Claims,  nor  was  it  on  the  paymaster's  roll  of 
that  vessel. 

''  2.  When  the  name  of  a  person  has  been  erroneously  omit- 
ted from  the  official  list  for  the  payment  of  prize  moiaey,  or 
bounty,  a  correction  may  be  raaoe  before  payment  has  com- 
menced. After  payment  has  been  commenced,  and  a  part  of 
the  crew  paid,  it  is  not  within  the  power  of  the  Executive 
Departments  to  correct  the  error."    (2  Comp.  Dec,  350.) 

The  right  to  bounty  for  destruction  of  enemy's  vessels  is 
based  upon  section  4635  of  the  Revised  Statutes,  which  pro- 
vides as  follows: 

^'A  bounty  shall  be  paid  by  the  United  States  for  each  per- 
son on  board  any  ship  or  vessel  of  war  belonging  to  an  enemy 
at  the  commencement  of  an  engagement  which  is  sunk  or 
otherwise  destroyed  in  such  engagement,  bv  any  ship  or  ves- 
sel belonging  to  the  United  States,  or  which  it  may  be  neces- 
sary to  destroy  in  consequence  of  injuries  sustained  in  action, 
of  one  hundred  dollars,  if  the  enemy's  vessel  was  of  inferior 
force,  and  of  two  hundred  dollars,  if  of  equal  or  superior 
force,  to  be  divided  among  the  officers  and  crew  in  the  same 
manner  as  prize  money;  and  when  the  actual  number  of  men 
on  board  any  such  vessel  can  not  be  satisfactorily  ascertained, 
it  shall  be  assumed  according  to  the  complement  allowed  to 
vessels  of  its  class  in  the  Navy  of  the  United  States;  and  there 
shall  be  paid  as  bounty  to  the  captors  of  any  vessel  of  war 
captured  from  an  enemy,  which  they  may  be  instructed  to 
destroy,  or  which  is  immediately  destroyed  for  the  public 
interest,  but  not  in  consequence  of  injuries  received  in  action, 
fifty  dollars  for  every  person  who  shall  be  on  board  at  the 
time  of  such  capture.''    *     *     * 

Section  4642  of  the  Revised  Statutes  provides  that — 

''All  ransom  money,  salvage,  bountv,  or  proceeds  of  con- 
demned property  accruing  or  awarded  to  any  vessel  of  the 
Navy  shall  be  distributed  and  paid  to  the  officers  and  men 
entitled  thereto,  in  the  same  manner  as  prize  money,  under 
the  direction  of  the  Secretarv  of  the  Navv." 
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Tho>  Secretary  of  the  Navy  transmitted  the  various  claims 
for  bounty  money  arising  out  of  the  engagement  at  Nipe  Bay 
to  the  Court,  of  Claims  for  adjustment,  as  claims  pending  in 
his  Department.  That  court  on  November  19, 1900,  found  as 
facts  that  on  July  21, 1898,  at  Nipe  Bay,  Cuba,  the  Annapolis. 
the  Topeka^  the  Wmp^  and  the  Ley  den  ^  armed  vessels  of  the 
United  States  Navy,  engaged  and  destroyed  the  Jorge  Juan^ 
a  vessel  of  war  belonging  to  the  King  of  Spain,  the  United 
States  then  being  at  war  with  Spain;  that  the  number  of  men 
on  board  the  enemy's  vessel  was  157;  and  that  the  enemy's 
force,  excluding  shore  batteries,  was  inferior  to  that  of  the 
United  States.  The  court  found  as  conclusion  of  law  as 
follows: 

'*Upon  the  foregoing  fact  the  court  decides  as  a  conclusion 
of  law  that  the  claimants  who  have  and  may  intervene  and 
establish  the  right  are  entitled  to  receive  the  sum  of  J15,700, 
on  the  basis  of  $100  for  each  man  on  board  the  ships  of  the 
enemy.  For  the  purpose  of  determining  the  amount,  if  any, 
due  each  claimant  the  matter  is  hereby  referred  to  Harry  M. 
Cavis,  esq.,  as  an  auditor." 

The  general  deficiency  appropriation  act  of  March  3,  .1901, 
for  the  fiscal  year  1901,  after  appropriating  for  the  payment 
of  judgments  of  the  Court  of  Claims  for  bounty  for  the 
destruction  of  enemy's  vessels,  among  them  the  aforesaid 
amount  reported  to  Congress  as  a  judgment,  provided  (31 
Stat,  1052): 

*'That  the  payment,  to  officers  and  enlisted  men  severally 
entitled,  of  the  judgments  of  the  Court  of  Claims  for  botnty 
for  destruction  of  enemy's  vessels,  under  section  4635  of  the 
Revised  Statutes,  be  made  on  settlements  by  the  Auditor  for 
the  Navy  Department  in  the  manner  prescribed  by  law  and 
Treasury  Regulation  for  the  payment  ot  prize  money,  the  dis- 
tribution of  such  individual  snare  to  be  in  accordance  with  the 
orders,  rules  and  findings  of  the  Court  of  Claims." 

The  Auditor  prepared  lists  of  the  officers  and  men  on  board 
each  of  said  vessels  at  the  time  of  such  engagement,  using 
for  this  purpose  the  lists  prepared  by  the  Auditor  for  the 
Court  of  Claims,  and  by  the  latter  transmitted  to  the  Auditor 
for  the  Navy  Department  pursuant  to  an  order  of  the  court. 
To  the  list  so  transmitted  he  added  certain  other  names  by 
special  authorization  of  the  Court  of  Claims.  After  a  partial 
distribution  according  to  the  list  so  prepared,  Mathews  filed 
his  claim  with  the  Auditor  for  bount)^  money,  alleging  that 
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he  participated  in  said  engagement  as  a  naval  cadet  on  the 
Annapolis,  The  claim  was  disallowed  as  above  stated,  on 
the  ground  that  his  name  was  not  placed  on  the  list  before 
payment  began. 

Although  bounty  money  for  the  destruction  of  enemy's  ves- 
sels is  required  to  be  distributed  in  the  same  manner  a.s  prize 
money,  the  action  of  the  Auditor  in  making  up  a  list  with  the 
amount  due  each  man  set  opposite  his  name,  preliminary  to 
the  actual  payment  of  claims  therefor,  is  not  like  a  decree  of 
an  admiralty  court  adjudging  a  distribution  in  a  prize  case, 
nor  is  it  a  settlement  of  all  such  claims  at  that  time.  In  a  prize 
case  a  vessel  is  condemned  and  sold  by  order  of  court  and  a 
fund  created  to  be  distributed  in  a  certain  manner.  The  pro- 
ceeding is  one  In  rein^  and  is  binding  upon  all  claimants, 
whether  personally  before  the  court  or  not.  The  statute  here 
creates  no  specific  fund  against  which  proceedings  in  rem 
are  to  be  instituted,  but  the  claim  of  each  participant  in  an 
engagement  is  an  individual  obligation  from  the  Government  to 
him.  The  naming  of  a  certain  amount  to  be  paid  for  each  man 
on  board  the  enemy's  vessel  at  the  commencement  of  the  engage- 
ment is  done  in  order  to  fix  the  rights  of  each  person  on  the 
United  States  vessels  participating,  and  each  such  person  is  enti- 
tled to  have  his  claim  separately  considered,  and  a  computation 
of  the  amount  due  him  made  upon  the  basis  fixed  in  the  statute. 
Of  course  the  calculations  should  be  based  upon  the  same  data 
in  each  case,  and  it  is  necessary  and  proper  before  making  any 
settlements  to  obtain  correct  lists  of  all  persons  participating, 
since  an  error  in  the  list  will  make  erroneous  all  payments 
based  thereon.  The  fact  that  a  mistake  has  been  made  in 
preparing  a  list  in  the  first  place  is  no  legal  excuse  for  con- 
tinuing erroneous  payments  based  on  such  list  after  the  error 
has  been  discovered. 

The  rule  laid  down  in  the  decision  cited  by  the  Auditor  (2 
Comp.  Dec.,  350)  seems  to  me,  therefore,  to  be  clearly  erro- 
neous, and  was  probably  based  upon  a  consideration  of  prize- 
money  cases  where  the  proceedings  were  directed  against  a 
particular  fund.  My  conclusion  is  that  whenever  a  claimant 
establishes  his  right  to  bounty  money  the  same  should  be 
allowed  him,  notwithstanding  his  name  may  not  originally 
have  been  included  in  the  list  of  those  entitled  thereto,  and 
partial  payments  have  been  made,  and  that  all  future  pay- 


Digitized  by  CjOOQ  IC 


SURPLUS   FUND.  883 

treaties  with  Ottawas  and  Chippewas,  of  Michigan,"  was 
$9,786.69,  being  $565.68  less  than  the  amount  claimed  by  the 
Secretary  of  the  Interior  and  Commissioner  of  Indian  Affairs. 
It  is  understood  that  upon  comparison  of  the  records  of  this 
Department  with  the  records  kept  in  the  office  of  Indian 
Affairs,  and  reexamination  of  the  latter  records,  the  item, 
'* Blacksmith  shops,  $565.68,"  is  admitted  to  have  been  erro- 
neously claimed,  the  amount  of  that  item  having  been  di-awn 
from  the  Treasury  and  expended  prior  to  the  issue  of  said 
warrant  No.  732,  by  which  the  unexpended  balances  of  more 
than  200  different  Indian  appropriations,  aggregating  $1,236,- 
808.67,  were  carried  to  the  surplus  fund.  Of  the  amount  so 
covered,  more  than  a  million  dollare  consisted  of  unexpended 
balances  of  sundry  appropriations  made  for  fulfilling  treaties 
with  the  various  Indian  tribes. 

Appropriations  for  fulfilling  treaties  with  Indians  are  of 
two  distinct  classes: 

First.  Appropriations  in  fulfillment  of  treaty  provisions 
which  require  either  the  payment  of  definite  stipulated  sums 
to  the  Indians  or  the  furnishing  to  them  of  supplies  or  serv- 
ices to  cost  definite,  stipulated  sums  of  money.  In  such  cases 
each  several  amount  appropriated  is  presumed  to  be  the  meas- 
ure of  the  obligation  of  the  United  States  under  the  treaty, 
and  the  appropriation  is  made  exactly  to  meet  the  contractual 
obligation. 

Second.  Appropriations  in  fulfillment  of  treaty  provisions 
which  require  the  furnishing  of  stipulated  or  indefinite  quan- 
tities of  supplies  or  services,  without  regard  to  cost,  or  the 
payment  of  mone\'s  the  amount  whereof  is  to  be  ascertained 
by  subsequent  disclosures  or  developments.  In  such  cases 
each  several  amount  appropriated  is  not  the  measure  of  obli- 
gation. The  appropriations  are  made  upon  estimates,  and 
when  the  supplies  have  been  furnished,  services  rendered,  or 
moneys  paid  as  found  due  by  subsequent  disclosures  or  devel- 
opments, anj'  unexpended  balances  of  appropriations  remain 
in  the  Treasury  as  Government  funds,  subject,  like  appropri- 
ations generally,  to  being  covered  into  the  surplus  fund  ac- 
cording to  law. 

Article  2  of  the  treaty  of  July  31, 1855,  provides  as  follows: 

^^The  United  States  will  also  pay  to  the  said  Indians  the 
sum  of  $538,400  in  manner  following,  to  wit: 

"First.  Eighty  thousand  dollars  iot  educational  purposes, 
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to  be  paid  in  ten  equal  annual  installments  of  $8,000  each, 
which  sum  shall  be  expended  under  the  direction  of  the  Pres- 
ident of  the  United  States;  and  in  the  expenditure  of  the  same, 
and  the  appointment  of  teachers  and  management  of  schools, 
the  Indians  shall  be  consulted,  and  their  views  and  wishes 
adopted  so  far  as  they  may  be  just  and  reasonable. 

^*  Second.  Seventy-five  thousand  dollars,  to  be  paid  in  five 
equal  annual  installments  of  $15,000  each  in  agricultural  im- 
plements and  carpenters'  tools,  household  furniture  and  build- 
ing materials,  cattle,  labor,  and  all  such  articles  as  may  be 
necessarv  and  useful  for  them  in  removing  to  the  homes  herein 
provided,  and  getting  permanently  settled  thereon. 

"Third.  Forty-two  thousand  and  four  hundred  dollars  for 
the  support  of  four  blacksmith  shops  for  ten  years. 
.  ''Fourth.  The  sum  of  three  hundred  and  six  thousand  dol 
lars  in  coin,  as  follows:  Ten  thousand  dollars  of  the  principal 
and  the  interest  on  the  whole  of  said  last-mentioned  sum 
remaining  unpaid  at  the  rate  of  five  per  cent  annually  for  ten 
years,  to  oe  distributed  per  capita  in  the  usual  manner  of  pay- 
mg  annuities.  And  the  sum  of  two  hundred  and  six  thousand 
dollars  remaining  unpaid  at  the  expiration  of  ten  years,  shall 
be  then  due  and  payable,  and  if  the  Indians  then  require  the 
payment  of  said  sum  in  coin,  the  same  shall  be  distributed />^r 
capita  in  the  same  manner  as  annuities  are  paid,  and  in  not  less 
than  four  equal  annual  installments. 

''Fifth.  The  sum  of  thirty-five  thousand  dollars  in  ten 
annual  installments  of  three  thousand  and  five  hundred  dollars 
each  to  be  paid  only  to  the  Grand  River  Ottawas,  which  is  in 
lieu  of  all  pennanent  annuities  to  which  they  may  be  entitled 
by  former  treaty  stipulations,  and  which  sum  shall  be  dis- 
tributed in  the  usual  manner  jp<?/'  capita.^^    (11  Stat.,  623,  624.) 

Under  such  treaty  provisions  requiring  the  payment  of  defi- 
nite sums,  with  interest  on  a  portion  thereof,  appropriations 
are  manifestly  of  the  first  of  the  two  classes  above  mentioned, 
and  if  made  year  by  3'ear  in  amounts  according  with  treaty 
provisions,  as  appears  to  have  been  the  case,  any  unexpended 
balance  represents  an  unpaid  part  of  the  Government's  con- 
tractual obligation,  which*  was  not  liable  under  the  law  to  be 
covered. into  the  surplus  fund. 

The  whole  amount  appropriated  for  fulfilling  the  stipula- 
tions of  the  treaty  of  July  31,  1855,  with  Ottawas  and  Chip- 
pewas  of  Michigan,  in  sixteen  different  appropriation  acts, 
beginning  with  the  act  of  August  18,  1856,  and  ending  with 
the  act  of  March  3,  1875,  was  $739,950,  including  principal 
and  interest.  (11  Stat.,  73,  178,  280-281,  and  396;  12  Stat, 
61-52,  227-228,  519,  and  781;  13  Stat,  168  and  547;  14  Stat, 
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^61  and  504;  15  Stat.,  211,  and  16  Stat.,  27-28,  348,  and  557.) 
Nine  thousand  seven  hundred  and  eighty-six  dollars  and  sixty- 
nine  cents  of  the  amount  thus  appropriated  reniained  in  the 
Treasury  unexpended  at  the  end  of  the  fiscal  year  1877,  and 
appears  to  have  been  erroneously  covered  into  the  surplus 
fund  by  waritint  No.  732,  constituting  one  item  of  total 
amount  covered  by  that  warrant,  dated  June  30,  1877.  On 
the  last-named  date  the  Secretary  of  the  Treasury  addressed 
a  letter  to  the  Attorney-General,  eliciting  the  following  reply, 
dated  July  5,  1877: 

'^  In  reply  to  yours  of  the  30th  ultimo,  addressed  to  the 
Attorney-General,  asking  whether  stipulations  made  by  the 
United  States  prior  to  June  20,  1874,  under  treaties  with  In- 
dian tribes  for  the  payment  of  annuities,  etc.,  in  considera- 
tion of  the  surrender  of  lands,  etc.,  by  sucn  tribes  be  contractn 
within  the  meaning  of  that  word  in  section  5  of  the  act  of 
1874,  chapter  328,  I  herewith  submit  an  answer  in  the  affirm- 
ative; and  consequently  that  the  fuliUlment  of  such  stipu- 
lation is  not  to  be  prevented  by  any  operation  given  to  such 
section."     (15  Op.  Att.  Gen.,  632.) 

After  the  receipt  of  this  opinion,  by  appropriation  warrant 
No.  769,  dated  June  29,  1878,  the  sum  of  1199,297.14,  Indian 
treaty  funds,  covered  into  the  surplus  fund  by  said  warrant 
No.  732,  was  brought  back  upon  the  books  of  the  Department 
and  made  subject  to  the  requisition  of  the  Secretar}^  of  the 
Interior  for  disbursement  in  accordance  with  provisions  of 
the  treaties  and  laws.  Later,  by  appropriation  warrant  No. 
792,  dated  February  24,  1879,  the  sum  of  $11,292.90,  also 
covered  into  the  surplus  fund  by  said  warrant '732,  was  placed 
upon  the  appropriation  ledger  subject  to  requisition.  War- 
rants Nos.  769  and  792  were  issued  to  correct  errors  in  or  by 
warrant  732.  The  issue  of  a  warrant  does  not  change  the 
nature  or  legal  applicability  of  the  funds  named  in  the  war- 
rant. The  nature  and  applicability  of  public  funds  are  fixed 
by  law.  The  issue  of  a  warrant,  among  other  things,  author- 
izes and  requires  certain  entries  to  be  made  upon  the  books. 
There  is  nothing  in  the  nature  or  function  of  a  warrant  or  in 
the  law  which  precludes  the  correction  of  an  error  made  in  or 
by  it.  An  unexpended  balance  of  an  appropriation  for  the 
fiscal  year  1900  lapses  into  the  surplus  fund  at  the  close  of 
the  fiscal  year  1902  by  operatunx  of  lau\  although  by  error  it 
may  be  omitted  from  the  surplus-fund  warrant  issued  June 
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30,  1902.  Conversely,  an  appropriation  made  for  the  fiscal 
year  1901  does  not  lapse  into  the  surplus  fund  at  the  close  of 
the  fiscal  year  1902.  If  by  error  it  should  be  included  in  the 
surplus-fund  warrant,  a  warrant  to  correct  the  error  and  carry 
the  amount  to  the  ledger  as  available  funds  should  issue.  (See 
7Comp.  Dec,  84.) 

The  case  last  cited  lacks  the  strength  of  the  case  now  under 
consideration  in  the  important  particular  that  the  amount  was 
not  required  to  meet  a  contractual  obligation  and  was  not 
within  the  exception  of  the  last  proviso  of  section  5,  act  of 
June  20,  1874,  »i(/pra^  which  provides: 

''That  this  section  shall  not  operate  to  prevent  the  fulfill- 
ment of  contracts  existing  at  the  date  of  this  act." 

The  holding  of  the  Attorney-General,  aupra^  seems  to  be  in 
full  accord  with  the  language  of  the  proviso,  and  was  accepted 
by  the  Secretary,  who  issued  warrants  to  correct  the  errors 
in  said  surplus  fund  warrant  No.  732  of  June  30,  1877,  so  far 
as  the  errors  were  then  disclosed.  The  letter  of  the  Secretary 
of  the  Interior  dated  May  19,  1902,  with  subsequent  research, 
discloses  the  fuiiiier  error  which  occurred  in  the  same  war- 
rant and  seems  to  merit  the  same  remedy  as  the  errors  already 
corrected  by  warrants  769  and  792. 

In  the  case  of  appropriations  made  under  the  treaty  for 
specific  purposes  other  than  per  capita  payments  in  <?ash,  it 
may  be  contended  that  though  unexpended  balances  measure 
obligations  of  the  United  States,  still  remaining,  yet  the 
appropriations  having  been  made  in  accordance  with  treaty 
stipulations  for  the  accomplishment  of  particular  objects  at 
particular  times,  such  objects  may  be  presumed  to  have  been 
substantially  accomplished  without  exhausting  the  appropria- 
tions. The  occasion  and  the  necessities  to  be  met  having 
passed  by,  the  inexpediency  of  further  expenditures  may 
also  be  presumed;  in  other  words,  that  the  particular  pur- 
poses for  which  the  appropriations  were  made  having  been 
accomplished,  and  any  other  or  different  use  of  the  funds 
being  unauthorized  by  the  treaty  or  laws,  the  unexpended 
balances  thereof  having  remained  en  the  books  of  the 
Treasury  Department  two  years  or  more,  were  rightly  cov- 
ered into  the  surplus  fund.  This  construction,  though  plaus- 
ible and  at  first  blush  forceful,  can  not,  I  think,  be  success- 
fully maintained. 
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The  primal^  paramount  idea  standing  forth  both  in  the  stip- 
ulations of  article  2  of  the  treaty,  and  in  the  several  appropri- 
ations cited  in  fulfillment  thereof,  is  that  of  payment  in  recom- 
pense of  full  consideration  given  in  advance  by  the  Indians  to 
the  United  States.  The  particular  manner  and  times  of  pay- 
ment, as  well  as  the  uses  to  be  thereby  subserved,  are  subor- 
dinate to  the"  fact  and  amount  of  payments  required  by  the 
stipulations.  In  this  respect  these  appropriations  differ  ma- 
terially from  ordinary  appropriations  made  for  the  accom- 
plishment of  some  Government  purpose  in  the  future.  They 
were  made  for  the  payment  of  an  obligation  already  incurred, 
for  a  Government  purpose  already  accomplished.  The  pay- 
ments in  this  case  were  to  be  made  on  the  installment  plan.  The 
appropriation  acts  provide  for  the ' '  fii-st  installment,"  ' '  second 
installment,"  "  third  installment,"  etc.,  year  by  year,  in  exact 
accordance  with  the  treaty  stipulations,  clearly  indicating  the 
purpose  of  Congress  to  provide  for  payment  in  accordance  with 
such  stipulations.  When  the  appropriations  were  from  time  to 
time  made  and  the  amounts  thereof  were  carried  to  the  credit 
of  the  Indians,  a  trust  arose,  and  the  United  States  held  such 
funds  in  trust  for  the  accomplishment  of  the  objects  set  forth 
in  the  treaty.  Such  funds  ceased  to  be  Government  funds, 
and  become  essentially  "Indian  trust  funds."  Under  ex- 
isting law  the  application  of  appropriations  in  fulfillment  of 
treaty  stipulations  has  been  extended  beyond  the  restrictions 
imposed  by  section  2097  of  the  Revised  Statutes,  which  pro- 
vides: 

"No  funds  belonging  to  any  Indian  tribe  with  which  treaty 
relations  exist  shall  oe  appliea  in  any  manner  not  authorized 
by  such  treaty,  or  by  express  provisions  of  law;  nor  shall 
money  appropriated  to  execute  a  treaty  be  transferred  or  ap- 

I)lied  "to  any  other  purpose,  unless  expressly  authorized  bv 
aw." 

In  section  6  of  the  Indian  appropriation  act  approved  March 
3,  1901,  it  is  provided  that — 

"The  several  appropriations  herein  or  hereto  fore  made  for 
millers,  blacksmiths,  engineers,  caipenters,  physicians,  and 
other  persons,  and  for  various  articles  provided  for  by  treaty 
stipulation  for  the  several  Indian  tribes,  may  be  diverted 
to  other  uses  for  the  benefit  of  said  tribes,  respectively,  within 
the  discretion  of  the  President,  and  with  the  consent  of  said 
tribes  expressed  in  the  usual  manner."    (31  Stat,  1084.) 
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A  similar  provision  has  appeared  in  every  Indian  appropri- 
ation act  since  May,  1878,  except  the  word  "heretofore," 
which  did  not  appear  in  the  earlier  acts. 

All  funds  appropriated  under  the  treaty  of  1855  with  the 
Ottawas  and  Chippewas  of  Michigan  have  been  carried  on 
the  books  of  this  Department  under  the  title  ''Fulfilling 
treaties  with  Ottawas  and  Chippewas  of  Michigan,"  no  dis- 
tinction being  made  on  the  records  of  this  Department  on 
account  of  the  different  use  to  which  different  items  of  the 
appropriation  were  applicable.  It  is  understood  that  in  the 
administrative  office  in  the  Interior  Department  a  recoi*d  is 
kept  in  detail  both  of  the  different  items  of  appropriation  and 
of  expenditures  therefrom.  This  record  shows  that  of  the 
$9,786.69  claimed  to  have  been  erroneously  covered  into  the 
surplus  fund,  the  sum  of  $230.81  was  appropriated  for  the 
payment  of  $75,000  in  agricultural  implements,  etc.,  in  five 
equal  annual  installments,  according  to  the  second  stipulation 
of  the  manner  of  paying  the  gross  indebtedness,  the  residue 
having  been  appropriated  for  annuity  or  per  capita  payments. 
For  the  reasons  above  stated,  I  think  no  tenable  ground  exists 
for  discriminating  between  these  different  items  of  appropri- 
ation as  to  their  liability  to  lapse  or  right  of  restoration. 

I  therefore  advise  you  that  you  are  authorized  to  issue  an 
appropriation  warrant  to  place  upon  the  ledger  to  the  credit 
of  the  Ottawas  and  Chippewas  of  Michigan,  $9,786.69,  under 
the  title,  ''Fulfilling  treaties  with  Ottawas  and  Chippewas  of 
Michigan." 

PAY  OF  A  MARINE  EXCEPTED  BY  A  SENTENCE  OF 
A  COURT-MARTIAL  FROM  FORFEITURE. 

A  marine  who  had  committed  an  offense  by  which  all  pay  dae  him  was 
subject  to  forfeiture,  and  who,  for  that  offense,  was  sentenced  by  a  court- 
martial  to  confinement,  with  forfeiture  of  a  portion  of  his  future  pay, 
is  entitle<i  to  the  portion  of  his  pay  thereafter  accruing  which  waa 
excepted  from  forfeiture. 

{Assistant  Comptroller  Mitchell  to  the  Secretary  of  the  JVavi/^ 
June  27,  1902.) 

I  have,  by  your  reference  requesting  my  decision  upon  the 
question  presented,  a  letter  to  the  paymaster  of  the  United 
States  Marine  Corps  from  Maj.  George  Richards,  assistant 
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clerks  and  employees  in  the  classified  service.  And  the  several 
appropriations  herein  made  for  such  clerks  and  employees 
under  the  several  depailments  and  offices  shall  be  available 
for  payment  of  the  salaries  of  all  clerks  and  employees  trans- 
ferred to  the  classified  service  under  this  provision.  And  the 
appropriations  made  for  such  temporary  clerks  and  employees 
for  the  fiscal  year  nineteen  hundred  and  two  shall  also  be 
available  for  payment  of  the  salaries  of  all  such  clerks  and 
employees  herein  transferred  for  the  balance  of  the  current 
fiscal  year." 

The  appropriation  is  made  in  the  following  terms: 

"For  continuing  the  employment  of  such  additional  tem- 
porary force  of  clerks,  messengers,  laborers,  and  other 
assistants,  rendered  necessary  because  of  increased  work  inci- 
dent to  the  war  with  Spain,  as  in  the  judgment  of  the  Secretary 
of  War  may  be  proper  and  necessary  to  the  prompt,  efficient, 
and  accurate  dispatcn  of  official  business  in  the  War  Depart- 
ment and  its  bureaus,  to  be  allotted  by  the  Secretary  of  War 
to  such  bureaus  and  offices  as  the  exigencies  of  the  needs  of 
the  service  may  demand,  six  hundred  thousand  dollars.  Per- 
sons in  the  classified  service  of  the  Government  shall  not  be 
eligible  to  appointment  under  this  appropriation,  or  other 
appropriations  for  additional  employees  because  of  increased 
work  incident  to  the  war  with  Spain,  or  to  be  transferred 
from  any  position  in  the  classified  service  to  positions  paid 
under  this  or  said  other  appropriations." 

I  assume  that  the  persons  named  by  you  were  employed 
since  the  passage  of  the  act  of  April  28,  1902,  and  were 
appointed  without  reference  to  the  laws  and  regulations  gov- 
erning appointment  to  the  classified  civil  service  as  was 
originally  authorized  under  the  terms  of  the  appropriation. 
Unless,  therefore,  your  authority  to  employ  temporary  em- 
ployees in  that  manner  is  abrogated  by  section  3  of  the  act 
of  April  28,  1902,  supra^  there  could  be,  I  think,  no  doubt  of 
your  authority  to  pay  the  compensation  of  the  employees 
named  by  you  to  June  30,  1902,  from  the  appropriation  for 
the  fiscal  year  1902,  their  employment  having  manifestly  been 
rendered  necessary  because  of  increased  work  incident  to  the 
war  with  Spain;  but  1  am  of  the  opinion  that  since  the  pas- 
sage of  the  act  of  April  28,  1902,  you  have  been  without 
authority  to  make  any  appointments  under  the  appropriations, 
except  as  prescribed  in  the  civil-service  act  of  January  16, 
1883  (22  Stat.,  403),  and  the  rules  and  regulations  made  in 
conformity  therewith,  and  hence'that  any  payment  to  persons 
not  so  employed  would  be  without  authority  of  law. 
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Without  referring  in  detail  to  all  the  various  acts  of  Con- 
gress passed  since  1898  authorizing  employment  of  clerks  and 
other  employees  rendered  necessary  because  of  increased  work 
incident  to  the  war  with  Spain,  it  may  be  stated  that  the  ear- 
lier acts  merely  authorized  and  provided  for  these  clerks  and 
employees  without  distinction  as  to  how  their  appointment 
was  to  be  made.  Appointments  were  therefore  made  to  these 
places  under  the  laws  and  regulations  governing  appointment 
in  the  classified  service.  The  act  of  July  7,  1898  (30  Stat., 
696),  prescribed  that  appointments  to  these  temporary  places 
should  be  made  without  compliance  with  the  civil-service  law, 
and  Jbhe  act  of  February  24,  1899  (id.,  870),  provided  that  anj'- 
persons  hitherto  transferred  to  the  temporary  rolls  from  the 
regular  rolls  of  the  classified  service  should  be  retransfeixed, 
and  that  thereafter  all  appointments  made  to  the  temporary 
places  should  be  made  without  compliance  with  the  provisions 
of  the  civil-service  law.  This  provision  was  repeated  in  sub- 
sequent acts  until  the  passage  of  the  act  of  April  28,  1902, 
section  3  of  which  provides  for  the  transfer  of  these  tempo- 
rary clerks  and  other  employees  to  the  classified  service. 

From  the  foregoing  it  seems  clear  that  all  the  temporary 
places  when  first  created  were  places  in  the  classified  service 
except  those  which  had  never  been  within  the  classified  serv- 
ice known  as  ''excepted  places,"  and  that  appointments  to 
them  could  onl}-  be  made  in  compliance  with  the  laws  and 
regulations  governing  appointment  in  that  service.  The  sub- 
sequent legislation  providing  for  appointment  to  these  places 
without  compliance  with  the  civil-service  law  did  not  change 
the  status  of  the  places  themselves  as  classified  places,  but 
only  provided  for  appointment  to  them  without  reference  to 
the  civil-service  law.  If  this  view  is  correct,  section  3  of  the 
act  of  April  28,  1902,  aflfects  only  the  persons  who  on  that 
date  held  these  temporary  places  and  does  not  affect  the 
status  of  the  places  themselves.  The  persons  thus  appointed 
and  then  on  the  rolls  were  transferred  to  the  classified  ser- 
vice, and  the  authorit}'^  to  make  appointments  under  these 
appropriations  without  reference  to  the  civil-service  laws  and 
regulations  came  to  an  end. 

On  the  23d  instant  the  Attorney-General,  at  the  request  of 
the  Secretary  of  the  Treasury,  gave  an  opinion  as  to  the 
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pix)per  construction  of  section  3  of  tbe  act  of  April  28,  1902, 
from  which  I  quote  as  follows: 

"The  section  in  question  provides  for  the  transfer  to  the 
classified  service  of  the  Government  of  certain  temporary 
positions  which  were  created  to  meet  the  exigencies  of  the 
recent  war  with  Spain.  The  section  continues  the  appropria- 
tion for  their  salaries,  and  provides  that  the  clerks  and  em- 
ployees in  question — 

*'  'Are  hereby  transferred  to  the  classified  service  as  of  their 
present  grade  or  rate  of  compensation,  respectively,  and  shall 
be  continued  in  the  several  departments  where  now  employed, 
without  further  examination,  subject,  however,  to  transfer, 
promotion,  or  removal,  the  same  as  other  clerks  and  employees 
m  the  classified  service.' 

''  You  are  in  doubt  '  as  to  whether  the  classification  effected 
by  said  section  3  relates  merely  to  the  persons  who  were  on 
the  roll  at  the  date  of  the  approval  of  the  act  or  to  both  the 
persons  and  the  places  which  they  then  filled.' 

"  I  am  of  the  opinion  that  the  latter  view  was  the  intention 
of  Congress.  The  section  contemplates  the  transfer  of  the 
positions  in  question  to  the  classified  service,  but  exempts 
from  examination  such  employees  as  filled  the  positions  in 

Siestion  at  the  time  of  the  passage  of  the  act.  In  bringing 
e  places  in  question  within  the  operation  of  the  civil-service 
laws  it  sought  to  place  their  incumbents  in  the  same  position 
as  though  they  had  passed  their  examinations  and  complied 
in  other  respects  with  the  laws  and  regulations  affecting  the 
civil  service.  This  personal  exemption  is  limited  to  those 
who  filled  the  positions  in  question  at  the  time  of  the  passage 
of  the  act,  and  does  not  extend  to  subsequent  vacancies,  which 
must  be  filled  in  accordance  with  the  laws  and  regulations 
governing  appointments  to  the  civil  service." 

While  the  foregoing  opinion  of  the  Attorney-General 
apparently  has  reference  only  to  vacancies  in  any  of  the  posi- 
tions held  by  him  to  have  been  thus  classified,  which  may 
occur  owing  to  the  death,  resignation,  or  removal  of  any  of 
the  persons  so  transferred  to  the  classified  service,  1  am  of 
the  opinion  that  the  conclusion  reached  by  him  applies  equally 
to  all  appointments  under  the  appropriations,  either  in  filling 
vacancies  or  in  making  original  appointments,  unless  they 
are  appointments  to  such  positions  as  are  not  by  general  law 
within  the  classified  service, and  which  are  known  as  ''excepted 
places."  As  1  understand  the  provisions  of  section  3  of  the 
act  of  April  28,  1902,  its  object  is  not  to  modify  or  change 
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tbe  general  laws  and  regulations  governing  employment  in 
the  classified  service,  or  to  further  extend  the  exception  to 
those  laws  and  regulations  which  had  been  made  in  the  case  of 
past  employments  under  these  particular  appropriations^  but 
to  make  an  end  to  that  exception,  while  at  the  same  time 
removing  the  disabilities  which  had  grown  out  of  the  excep- 
tion, and  placing  those  persons  who,  by  virtue  of  special  leg- 
islation, had  been  employed  without  reference  to  the  civil- 
service  law,  and  who  were  still  borne  upon  the  rolls,  in  the 
same  status  as  if  they  had  been  appointed  in  conformity  there- 
with. At  the  time  these  appropriation  acts  made  an  excep- 
tion as  to  the  manner  of  appointment  of  these  particular 
persons,  certain  grades  or  classes  of  places  in  the  Executive 
Departments  were  by  law  already  within  the  classified  service, 
as  they  now  are,  and  no  specific  provision  of  law  was  neces- 
sary to  classify  persons  appointed  thereto  under  an  appro- 
priation which  authorized  the  employment  of  personal  services 
in  any  of  these  grades;  hence  if  the  exception  had  not  been 
made  in  the  case  of  these  particular  appropriations,  all  the 
persons  appointed  or  employed  thereunder  who  were  not 
appointed  to  places  already  within  the  exemptions  recognized 
by  general  law,  or  to  places  already  excepted,  would  have 
been,  ipsofacto^  within  the  classified  service,  and  their  appoint- 
ment to  have  been  legal  would  have  had  to  have  been  made 
in  conformity  to  the  laws  and  regulations  governing  appoint- 
ment in  the  classified  service.  They,  however,  were  excepted 
by  specific  provision  of  law,  and  a  specific  provision  was  nec- 
essary to  remove  the  exception  and  to  place  these  persons  in 
the  classified  service,  but  not  to  classify  the  grades  or  posi- 
tions to  which  th^y  had  been  appointed,  and  hence  the  provi- 
sion contained  in  section  3  of  the  act  of  April  28, 1902.  This 
section  also  authorizes  the  paj^ment  of  their  compensation 
from  the  appropriation  made  for  the  fiscal  year  1902,  and 
from  that  made  in  the  act,  thus  removing  the  difficulty  which 
might  otherwise  have  arisen  from  the  provision  in  the  act  of 
March  3,  1901  (31  Stat,  989),  which  forbids  the  use  of  these 
appropriations  in  payment  of  persons  '*in  the  classified  serv- 
ice of  the  Government."  These  provisions,  however,  affect 
only  these  particular  persons,  and  do  not  change  the  general 
provision  of  law  which  places  certain  grades  or  classes  of 
offices  or  employments   under  the  Executive  Departments 
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within  the  classified  service,  and  which  requires  that  all 
appointments  thereto  must  be  made  in  conformity  to  the  laws 
and  regulations  governing  appointments  in  that  service. 

While,  therefore,  I  concur  with  the  opinion  of  the  Attor- 
ney-Genei*al  so  far  as  it  affects  these  appointments,  I  am  in- 
clined to  the  opinion  that  the  better  construction  of  section  3 
of  the  act  of  April  28, 1902,  is  that  its  object  is  not  to  put  any 
positUms  in  the  classified  service  which  were  already  in  that 
service  by  general  law,  but  to  transfer  to  the  classified  service 
,  these  particular  j>erso7i8  whom  their  manner  of  appointment 
had  kept  out  of  that  service. 

Unless,  therefore,  the  persons  whom  you  name  were  ap- 
pointed in  accordance  with  the  laws  and  regulations  governing 
appointments  to  the  civil  service,  their  compensation  can  not 
lawfully  be  paid  by  you. 


RETIREMENT  OF  AN  OFFICER  OF  THE  NAVY 
WHILE  HOLDING  THE  OFFICE  OF  JUDGE- 
ADVOCATE-GENERAL  OF  THE  NAVY. 

The  retirement  of  an  officer  of  the  Navy  while  holding  the  office  of  Judge- 
Advocate-General  of  the  Navy  did  not  vacate  that  office,  and  the 
incumbent  continued  to  be  entitled  to  the  pay  attached  thereto. 

{Assistant  Cmnptroller  MitcheU  to  Pay^naster  S.  X.  Seap^ 
r.  S.  K,  June  28,  1902.) 

I  have  your  letter  of  the  20th  instant,  requesting  to  be  in- 
formed as  to  the  rate  of  pay  with  which  you  should  credit  the 
account  of  Capt.  Samuel  C.  Lemly,  lately  retired,  as  an  oflBcer 
of  the  Navy  while  holding  the  oflSce  of  Judge-Advocate- 
General. 

Captain  Lemly's  rank  in  the  line  of  the  Navy,  independent 
of  his  appointment  to  the  oflSce  of  Judge- Advocate-General 
of  the  Navy,  was  that  of  lieutenant-commander.  His  last 
commission  as  Judge- Advocate-General,  dated  May  29,  1900, 
appoints  him  to  that  oflSce  for  a  term  of  four  years  from  June 
4,  1900.  On  June  7,  1902,  in'conformity  with  section  1453  of 
the  Revised  Statutes,  he  was  placed  upon  the  retired  list  of  the 
Navy  with  the  rank  of  captain,  and  by  an  oixier  of  the  Secre- 
tary of  the  Navy  of  the  same  date,  he  was  directed  to  continue 
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his  pr^ent  duties  as  Judge- Advocate-General.  The  question 
presented  is  whether  the  retirement  of  Captain  Lemly  while 
occupying  the  oflSce  of  Judge- Advocate-General  affected  his 
rate  of  pay,  and  if  so,  to  what  extent. 

The  act  of  June  8,  1880  (21  Stat.,  164),  authorizing  the 
appointment  of  a  Judge-Advocate-General  of  the  Sav}', 
provides: 

'•That  the  President  of  the  United  States  be.  and  he  is 
hereby,  authorized  to  appoint,  for  a  term  of  four  years,  by 
and  with  the  advice  and  consent  of  the  Senate,  from  the 
officers  of  the  Navy  or  the  Marine  Corps,  a  Judge- Advocate- 
General  of  the  Navy,  with  the  rank,  pay,  and  allowances  of 
a  captain  in  the  Navy  or  a  colonel  in  the  Marine  Corps,  as  the 
case  may  be/'    *    *    * 

This  act  was  afterwards  amended  by  the  act  of  June  5, 1896 
(29  Stat.,  251),  giving  to  that  officer  when  appointed  from  the 
Navy  the  rank  and  highest  pa}^  of  a  captain  in  the  Navy. 

The  act  authorizing  the  appointment  of  a  Judge- Advocate- 
General  confers  actual  and  not  assimilated  rank  upgn  the 
officer  so  appointed,  and  an  officer  retired  while  holding  the 
rank  conferred  by  such  appointment  is  retired  on  said  rank, 
and  is  entitled  to  be  paid  accordingly.  This  was  settled  by 
the  Court  of  Claims  in  the  case  of  Captain  Lemly 's  immediate 
predecessor.  Colonel  Remey  (33  Ct.  CI.,  218),  and  the  same 
principle  has  been  adopted  by  this  office  in  determining  the 
rate  of  pay  of  an  officer  retired  while  holding  special  rank  as 
chief  of  bureau.     (5  Comp.  Dec,  821.) 

The  act  of  June  7,  1900,  among  other  things  provides  (31 
Stat.,  703)  that— 

^'During  the  period  of  twelve  yeai-s  from  the  passage  of 
this  act  any  naval  officer  on  the  retired  list  may,  m  the  dis- 
cretion of  the  Secretary  of  the  Navy,  be  ordered  to  such  dutv' 
as  he  mav  be  able  to  perform  at  sea  or  on  shore,  and  while  so 
employed  shall  receive  the  pay  and  allowances  of  an  officer  of 
the  active  list  of  the  grade  from  which  he  was  retired." 

By  section  1592  of  the  Revised  Statutes,  officers  on  the  re- 
tired list  of  the  Navy,  when  on  active  duty,  are  entitled  to  the 
active  duty  pay  of  their  respective  grades.  The  order  placing 
Captain  Lemly  on  active  duty  after  his  retirement  would, 
therefore,  entitle  him  to  the  active  duty  pay  of  a  captain  with- 
out regard  to  his  position  as  Judge- Advocate-Cieneral.     The 
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main  question,  however,  for  consideration  is  whether  the 
retirement  of  Captain  Lemly  caused  him  to  vacate  his  office 
of  Judge- Advocate-General  and  relegated  him  to  the  status 
of  an  officer  on  the  retired  list  of  the  Navy,  temporarily  as- 
signed to  active  duty.  It  may  be  admitted  that  where  certain 
qualifications  are  essential  to  an  officer,  and  during  his  incum- 
bency of  the  office  fo»  any  reason  he  ceases  to  have  such 
qualifications,  he  thereby  vacates  his  office,  unless  special 
provision  is  made  in  the  law  to  the  contrary.  Appointments 
to  the  office  of  Judge -Advocate-General  of  the  Navy  are  re- 
quired to  be  made  from  among  the  officers  of  the  Navy  or 
Marine  Corps.  If  Captain  Lemly  by  his  retirement  ceased 
to  be  such  an  officer,  then  it  is  my  opinion  that  he  is  at  most 
only  de  facto  Judge-Advocate-General,  and  is  not  entitled  to 
the  pay  of  that  office.  Whatever  doubt  may  have  heretofore 
existed  with  relation  to  the  status  of  retired  officers  in  the 
Army  and  in  the  Navy,  it  seems  now  to  be  well  settled  that 
they  are  to  be  regarded  as  officers  in  the  military  or  naval 
sen'ice.  The  following  eases  treat  retired  officers  as  holding 
offices:  United  Statenx.  Tyler  (105  U.  S.,  2^);  ^Yo(Hl  v.  Ihilted 
States  (107  U.  S.,  414);  Badeau  v.  United  States  (130  U.  S., 
439);  in  re  Tyler  (18  Ct.  CI.,  25);  in  reWlnthrop  (31  Ct.  CI., 
35);  2  Comp.  D(fc.,  7;  id.,  139;  4  id.,  615;  and  7  id,  395. 

The  selection  of  a  Judge- Advocate^General  is  not  limited  to 
the  active  list  of  the  Nav3'  or  Marine  Corps,  but  may  be  made 
from  the  retired  list  as  well,  since  officers  on  the  retired  list 
come  within  the  description  of  officers  within  the  meaning  of 
the  act  authorizing  the  appointment  to  be  made.  It  is  my 
opinion  that  Captain  Lemly  did  not  lose  his  qualification  to 
be  a  Judge- Advocate-General  by  being  plai'cd  upon  the  re- 
tired list,  and  that  he  is  still  the  incumbent  of  that  office, 
charged  with  its  duties  and  entitled  to  its  pay  and  emolu- 
ments. I  have  therefore  to  advise  you  that  his  account 
should  be  credited  with  the  pa}-  of  a  Judge-Advocate-Gen- 
eral as  provided  in  the  acts  cited  herein. 
24941— Vol.  8 57 
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EXPP:NDITURES  necessary  in  the  INSTALLA- 
TION  OF  A  LENS  PROCURED  UNDER  CON- 
TRACT. 

A  contract  having  been  entered  into  in  March,  1901,  for  a  lens  for  a  light- 
house, expenditures  incurred  after  the  expiration  of  the  fiscal  year 
1901,  which  were  necessary  in  fitting  an<*  placing  the  lens,  are  payable 
from  the  appropriation  for  that  fiscal  year. 

(Decision  hy  Con tpt roller'  Traceicdl^  Jun^  28^  19€h2.) 

The  Auditor  for  the  Treasury  Department,  by  settlement 
dated  June  1,  1902,  of  the  account  of  Lieut.  Col.  W.  S.  Stan- 
ton, engineer  of  the  First  and  Second  light-house  districts, 
for  repairs  and  incidental  expenses  of  light-houses,  1901,  from 
January  1  to  March  31,  1902,  disallowed  an  expenditure  of 
^1,710.25  in  July,  August,  and  September,  1901,  for  labor 
and  materials  used  in  installing  a  lens  in  Cape  Cod  Light, 
Massachusetts.  By  application  filed  June  17,  1902,  the 
engineer  requested  a  revision  of  his  account. 

The  appropriation  for  repairs  of  light-houses,  1901,  made 
by  the  act  of  June  6,  1900  (31  Stat.,  588),  contains  the  follow- 
ing provision: 

''Of  which  amount  not  exceeding  fifteen  thousand  dollars 
shall  be  used  to  change  the  characteristics  of  Cape  Cod  Light, 
Massachusetts. " 

It  appears  that  the  change  in  the  characteristics  of  this  light 
required  the  substitution  of  modern  illuminating  apparatus. 
To  procure  such  apparatus,  correspondence  was  begun  with 
foreign  manufacturers  in  July,  1900,  and  bids  were  subse- 
quently invited.  The  acceptance  of  the  bid  of  Barbier  & 
Bernard,  of  Paris,  France,  was  authorized  by  the  Light- 
House  Board  on  March  8,  and  the  order  therefor  transmitted 
on  March  13,  1901.  The  apparatus  was  shipped  from  Havre, 
France,  on  July  13,  and  released  from  the  custom-house  at 
New  York  July  25, 1901.  The  expenditures  for  the  installa- 
tion of  the  apparatus  were  for  cartings,  patterns,  lumber,  and 
other  materials;  for  wharfage,  casting,  and  teaming;  for  the 
pay  of  a  machinist  employed  by  the  month,  and  of  laborers 
employed  by  the  day;  and  for  telegraph  and  telephone  senice, 
traveling  expenses,  and  mileage. 


Digitized  by  CjOOQ IC 


INSTALLATION    OF    A    LENS.  899 

The  Light-House  Board  advised  the  engineer  concerning 
the  use  of  the  appropriation  as  follows: 

"  'This  was  an  appropriation  made  for  a  specific  purpose, 
and  all  along  the  line  of  decisions  by  the  accounting  omcers 
of  the  Department  has  it  been  held  that,  where  an  appropria- 
tion specifically  provides  for  a  special  pbject,  such  appropria- 
tion is  exclusive,  although  another  appropriation  would,  but 
for  such  specific  appropriation,  be  available.' 

''The  Board  also  quotes  the  following  from  the  decisions 
of  the  Comptroller  of  the  Treasury-: 

''  '  When  one  appropriation  is  available  for  a  specific  ob- 
ject, a  second  appropriation  can  not  be  used  for  the  same 
work  unless  from  the  second  appropriation  it  clearly  appears 
that  it  was  the  intention  of  Congress  that  such  second  appro- 
priation should  be  available  in  addition  to  the  specific  appro- 
priation.' " 

I  hardly  think  the  decisions  referred  to  by  the  Board  are 
applicable  to  the  question  whether  authority  to  use  a  specified 
sum  of  an  annual  appropriation  for  a  specific  object  makes  a 
permanent  appropriation.  In  considering  a  similar  question 
in  a  decision  rendered  by  me  December  22,  1900  (MS.  Dec, 
vol.  15,  p.  912),  I  said: 

"  The  appropriation  referred  to  was  made  as  follows:  The 
act  of  Ma}'  26,  1900,  supra,  is  an  act  making  appropriations 
for  the  support  of  the  Regular  and  Volunteer  Army  for  the 
fiscal  vear  ending  June  30,  1901.  Among  other  appropria- 
tions it  contains  an  appropriation  for  the  transportation  of 
the  Army  and  its  supplies  of  the  sum  of  Jj^O,000,000.  To  this 
appropriation  there  is  appended  the  following  proviso: 

"  ^Prmnded,  That  one  nundred  thousand  dollars  of  this  sum 
may  be  used  in  Alaska,  and  shall  be  immediateh-  available, 
for  the  construction  of  military  roads  and  bridges^  in  Alaska.' 

"It  is  to  be  observed  that  this  is  not  a  separate  and  distinct 
appropriation  for  the  construction  of  military  roads  and 
bridges  in  Alaska,  but  is  express  authority  to  use  $100,000  of 
the  mone}'  appropriated  for  the  transpoi-tation  of  the  Arra}^ 
and  its  supplies  for  the  particular  object  specified,  and  that 
all  of  the  appropriations  contained  in  the  act  are  specifically 
made  '  for  tne  support  of  the  Army  for  the  year  ending  June 
tbiitieth,  nineteen  hundred  and  one.' 

"In  7  Comp.  Dec,  134,  in  considering  a  similar  question  it 
was  said: 

"  'It  has  been  the  policy  of  Congress  for  many  years,  as 
indicated  by  general  and  specific  legislation,  to  restrict  the 
availability  ol  appropriations  to  the  particular  fiscal  year  for 
which  they  are  made.     (Act  of  July  12,  1870,  16  Stat,  251, 
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now  sec.  368C,  ?ev.  Stat.,  and  act  of  June  2iK  1874,  is  Stat., 
110.) 

'•  'By  the  proviso  to  the  act  of  June  20,  1874  (18  Stat.^ 
110),  appropriationss  for  rivers  and  harbors,  light-houses,  forti- 
fications, public  buildings,  and  the  pay  of  the  Navy  and 
Marine  Corps  were  expressly  excepted  from  this  rule  and 
made  available  until  otherwise  ordered  by  Congress.  By  the 
act  of  June  23,  1874  (18  Stat.,  275),  the  provision  relative  to 
public  buildings  in  the  foregoing  act  was  modified  by  provid- 
ing that  appropriations  for  the  constriictlon  of  public  buildings 
should  be  available  until  their  completion.  Specific  appro- 
priations are  also  sometimes  made  available  until  expended, 
or  by  other  terms  for  an  indefinite  period.  And  where  an 
appropriation  contained  in  an  act  making  appropriations  for 
a  particular  fiscal  \'ear  is  made  for  a  specific  object  which  from 
its  nature  must  necessaril}'  require  several  3'ear8  for  its  com- 
pletion, it  must  be  presumed  tnat  Congress  intended  that  the 
appropriation  should  be  available  untU  the  object  for  which 
it  is  made  can  be  executed.  But  in  view  of  the  general  policy 
of  Congress,  an  appropriation  contained  in  an  act  making 
annual  appropriations  should  not  be  construed  to  be  a  perma- 
nent appropriation  unless  the  character  of  the  object  for 
which  it  is  made  or  the  language  of  the  appropriation  renders 
it  clear  beyond  reasonable  doubt  that  such  was  the  intention 
of  Congress.' 

"  It  might  be  suggested  that  the  character  of  the  military- 
roads  and  bridges  in  Alaska  for  which  provision  is  made  is 
such  as  to  require  more  than  a  year  for  their  construction. 
But  there  is  nothing  in  the  language  of  the  appropriation  to 
indicate  their  character.  And  in  view  of  the  tact  that  Con- 
gress did  not  make  a  distinct  appropriation  therefor,  but 
merely  authorized  the  use  for  this  purpose  of  a  portion  of  the 
appropriation  for  the  transportation  of  the  Army  and  its  sup- 
plies, which  is  without  any  doubt  an  annual  appropriation,  I 
think  little  weight  can  be  given  to  this  suggestion. 

''In  determining  this  question  at  the  time  the  appropria- 
tion was  made,  this  Department  held  that  it  was  an  annual 
appropriation,  and  so  indicated  in  the  Digest  of  Appropria- 
tions, 1901,  page  155,  by  the  heading:  'Military  roads  and 
bridges,  Alaska,  1900  and  1901.'  I  do  not  think  there  is  suf- 
ficient reason  for  changing  the  construction  then  adopted." 

In  principle,  I  can  not  distinguish  the  provision  for  chang- 
ing the  characteristics  of  the  Cape  Cod  Light  from  that  for  the 
construction  of  military  roads  and  bridges  in  Alaska.  In 
each  case  authority  is  granted  to  use  a  specific  sum  for  a 
specific  object,  and  in  each  case  the  sum  to  be  used  is  a  part 
of  an  annual  appropriation. 

But  there  is  another  consideration  which  I  think  is  control* 
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ling  in  the  case  now  under  consideration.  The  lens,  which 
constitutes  the  principal  part  of  the  new  work,  was  piocured 
under  a  contract  entered  into  in  March,  1901.  Although  it 
was  not  delivered  until  near  the  end  of  July  of  the  next  fiscal 
year,  payment  therefor  from  the  appropriation  for  the  fiscal 
year  in  which  the  conti*act  was  made  was  clearh'  authorized 
by  the  provision  in  section  3690  of  the  Revised  Statutes, 
which  provides  for  the  '^fulfillment  of  contracts "  properly 
made  within  the  year  for  which  the  appropriation  was  made. 
(8  Comp.  Dec,  3J:6.)  I  think  the  expenses  necessarily 
incurred  in  the  fitting  and  phicing  of  the  Jens  are  to  be  prop- 
erly regarded  as  concomitant  and  accessory  thereto. 
In  1  Comp.  Dec,  517,  quoting  the  syllabus,  it  was  held: 

"A  conti'act  having  been  properl}-  entered  into  during  the 
fiscal  year  .for  which  an  appropriation  is  available,  the  ex- 
penses necessarily  incident  to  the  inspection  and*  superin- 
tendence of  the  work  are  properly  payable  from  said  appro- 
priation, although  such  incidental  expenses  are  not  incurred 
until  after  the  fiscal  year  for  which  the  appropriation  is  made." 

Although  the  expenses  under  consideration  herein  were  not 
incident  to  the  work  of  manufacturing  the  lens  provided  for 
by  the  contract,  yet  thej^  were  necessary  to  the  emplacement 
of  the  lens,  without  which  it  would  be  useless  and  the  object 
of  the  appropriation  be  defeated. 

I  am  therefore  of  opinion  that  these  expenditures  are  prop- 
erly payable  from  the  appropriation  for  repairs  of  light- 
houses, 1901. 

The  action  of  the  Auditor  is  reversed. 


DISBURSING  AGENTS  FOR  PUBLIC  BUILDINGS  IN 
WASHINGTON,  D.  C 

The  term  "  office"  as  used  in  section  2  of  the  act  of  July  31,  1894,  which 
prohibits  any  person  who  holds  an  office  the  compensation  attached 
to  which  amounts  to  $2,500  from  holding  any  other  office  having  com- 
pensation attached  thereto  includes  the  agency  of  disbursing  agent 
under  section  3658,  Revised  Statutes,  for  the  payment  of  moneys 
appropriated  for  public  buildings?. 

The  provision  in  the  act  of  August  7,  1882,  for  compensation  for  any  dis- 
bursing agent  for  any  public  building  or  grounds  "  not  located  in  the 
city  of  Washington*'  by  implication  prohibits  the  payment  of  com- 
penation  to  a  disbursing  agent  for  disbursing  moneys  appropriated  for 
any  public  building  or  grounds  located  in  the  city  of  Washington. 
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(Decision  hy  Comptroller  Tnicewell^  Jmie  SO^  1902,) 

The  Auditor  for  the  Treasuiy  Department  by  settlement 
dated  October  5,  1900,  disallowed  the  claim  of  Mr.  George 
A.  Bartlett,  disbursing  agent,  Washington,  D.  C,  for  com- 
missions at  the  rate  of  three-eighths  of  1  per  cent  of  the 
amount  of  $2,450,710.10,  disbursed  by  him  on  ac<^ount  of  the 
appropriation  for  the  post-oflBce,  Washington,  D.  C,  from 
October  15,  1891,  to  April  4,  1900,  namely,  $9,190.20.  By 
application  filed  October  2,  1901,  the  claimant  requested  a 
revision  of  his  claim. 

In  disallowing  this  claim  the  Auditor  stated  that  he  acted  ' '  in 
accordance  with  the  decision  of  the  First  Comptroller  of  the 
Treasury,  dated  December  28, 1891,  in  substantially  a  similar 
claim  for  compensation." 

The  decision  by  the  First  Comptroller,  cited  by  the  Auditor, 
was  made  upon  a  claim  of  Mr.  Bartlett  for  like  commissions 
for  disbursements  on  account  of  the  appropriation  for 
appraiser's  stores,  Chicago,  111.,  in  1891.  After  referring  to 
the  case  of  Bartlett  v.  United  States  (25  Ct.  CI.,  389),  the 
First  Comptroller  said: 

"If  the  duties  did  not  properly  belong  to  you  as  disburs- 
ing clerk,  but  were  part  or  the  duties  of  some  other  oflScer, 
then  your  claim  for  compensation  therefor  is  clearlv  within 
the  prohibition  contained  in  sections  1763, 1764,  ancf  1765  of 
the  Kevised  Statutes,  and  section  3  of  the  act  of  June  20, 1874, 
(18  Stat. ,  109).  Having  stated  the  foregoing  propositions,  the 
court  proceed  to  say: 

"  'The  claimant's  case  is  exactly  within  these  prohibitions. 
He  held  an  office  the  salary  of  which  was  ^2,500  a  year,,  and 
while  being  paid  that  salary  he  performed  duties  by  direction 
or  request  of  the  Secretary  of  the  Treasury  which,  if  they 
did  not  appertain  to  his  own  office,  were  part  of  the  duties  of 
several  offices  held  by  other  persons,  the  collectors  in  districts 
where  there  were  collectors,  and  by  regularly  appointed  dis- 
bursing agents  where  there  were  no  collectors.' 

''The  mere  fact  that  you  were  designated  to  disburse  the 
whole  of  the  appropriation  for  the  appraiser's  stores  at 
Chicago,  and  not  a  portion  thereof,  does  not,  in  my  judg- 
ment, exclude  your  claim  for  commissions  on  such  disburse- 
ments from  the  terms  of  the  decision  of  the  Court  of  Claims 
which  declares  such  commissions  illegal.  In  making  the  dis- 
bursements you  performed,  bv  direction  of  the  Secretary-  of 
the  Treasury,  duties  which,  if  they  did  not  pci-tain  to  your  own 
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office,  were  part  of  the  duties  of  the  collector  of  customs  at 
Chicago,  and  in  either  case  your  claim  for  compensation  must 
be  refused  under  the  decision  of  the  court." 

In  the  present  case  the  disbursements  made  by  Mr.  Bartlett 
were  of  moneys  appropriated  by  the  acts  of  August  30,  1890 
(26  Stat,  413-414),  August  5,  1892  (27  Stat,  351),  March  3, 
1893  {id.,  573),  August  18,  1894(28  Stat,  373),  March  2, 1895 
{id.,  913),  June  11,  1896  (29  Stat.,  415),  and  June  4,  1897  (30 
Stat,  13),  for  the  construction  of  the  post-office  building, 
Washington,  D.  C.  Mr.  Bartlett  was  appointed  disbursing 
agent  by  the  Secretary  of  the  Treasury  under  date  of  Novem- 
ber 27,  1891,  in  the  following  terms: 

"  You  are  hereby  appointed  disbursing  agent  for  such 
funds  as  mav  be  advanced  to  3'ou  from  time  to  time  on 
account  of  tte  appropriation  iov  'Post-office,  Washington, 
D.  C 

^' You  will  be  entitled  to  such  compensation  for  the  service 
named  as  is  provided  by  law,  and  the  same  rate  of  compensa- 
tion will  be  allowed  you  on  all  amounts  disbursed  b}"  you 
since  October  15.  1891.  on  account  of  the  appropriation 
named." 

In  his  application  for  revision  Mr.  Bartlett  says: 

''  It  does  not  appear  that  the  Auditor  has  drawn  any  distinc- 
tion between  mere  miscellaneous  disbursements  on  account  of 
the  care,  repair,  and  preservation  of  public  buildings  and  the 
specific  disbursement  of  an  amount  appropriated  solely  for 
the  construction  of  a  public  building,  and  hence  I  am  unable 
to  concede  that  the  cases  are  at  all  analogous.  But,  aside 
from  this,  there  are  other  features  involved  in  an  equitable 
adjustment  of  this  account  to  which  doubtless  the  Auditor's 
attention  has  not  been  invited,  and  hence,  with  a  view  to  their 
submission  for  your  considei'ation,  I  have  requested  a  revision 
of  the  Auditor's  statement.     *     *    * 

''It  might  be  claimed  that  the  provisions  of  sections  1763, 
1764,  and'1765.  Revised  Statutes,  would  act  as  a  bar  against 
the  allowance  of  the  compensation  herein  set  forth,  but  it  has 
been  held  that  these  sections  'have  no  application  to  the  case 
of  two  distinct  offices,  places,  or  employments  each  of  which 
has  its  own  duties  and  its  own  compensation,  which  offices  may 
he  held  by  one  person  at  the  same  time.'  {United  SitttcH  v. 
Saunders,  Sup.  Ct.  Dec,  vol.  120.)  The  status  occupied  by 
me  in  the  performance  of  my  duties,  both  as  disbursing  clerk 
and  disbursing  agent,  are  clearly  defined  in  the  opinion  just 
quoted.  Each  ol  the  offices  held  by  me  was  entirely  distinct 
one  from  the  other,  each  had  its  own  duties  separate  and 
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apart,  and  the  compensation  of  each  was  separately  provided 
for  by  law.  I  claim  that  in  the  e3'e  of  the  law  I  held  two 
offices,  places,  or  employments  the  functions  of  which  were 
entirely  separate  and  distinct,  and  that  accordingly  I  am  enti- 
tled to  the  compensation  provided  by  law  for  each.  There 
appears  to  be  no  prohibition  of  law  against  mv  receiving  the 
salaries  of  two  offices  which  were  legitimately  held  by  me 
and  to  which  I  was  regularly  appointed." 

Mr.  Bartlett  claims  that  during  the  time  specified  he  held 
two  distinct  offices  for  each  of  which  compensation  was  pro- 
vided by  law,  and  that  under  the  decision  in  the  case  of  Ignited 
States  V.  Saundet^s  (120  U.  S.,  126),  he  is  entitled  to  the  com- 
pensation of  both.  But  his  compensation  as  disbursing  clerk 
of  the  Treasury  Department  is  fixed  b}'  law  at  $2,5(K)  per  an- 
num.    (Act  of  March  3,  1875,  18  Stat,  396.) 

Section  2  of  the  act  of  July  31,  1894  (28  Stat.,  205),  con- 
tains the  following  provision: 

''  No  person  who  holds  an  office  the  salar}'  or  annual  com- 
pensation attached  to  which  amounts  to  the  sum  of  two  thou- 
sand five  hundred  dollars  shall  be  appointed  to  or  hold  any 
othei'  office  to  which  compensation  is  attached  unless  speciallv 
heretofore  or  hereafter  specially  authorized  thereto  by  law.^' 

Mr.  Bartlett  was  appointed  disbui-sing  agent  November  27, 
1891,  and  continued  to  disburse  moneys  thereunder  until 
April  4, 1900.  That  portion  of  his  claim  which  accrued  during 
the  period  from  July  31,  1894,  to  April  4,  1900,  inclusive,  is 
subject  to  this  latter  provision,  and  this  portion  will  be  first 
considered. 

Two  questions  arise  in  respect  to  this  provision,  namely :  (1), 
Whether  the  position  of  disbursing  agent,  to  which  Mr.  Bart- 
lett was  appointed,  is  an  office  within  the  meaning  of  this  pro- 
vision; and  if  so  (2),  whether  it  had  compensation  attached 
to  it. 

(1)  The  following  provisions  for  the  appointment  of  dis- 
bursing agents  and  the  designation  of  officers  for  the  disbui'se- 
ment  of  moneys  for  the  construction  of  public  buildings  ai'e 
contained  in  the  Revised  Statutes: 

'"Sec.  3657.  The  collectors  of  customs  in  the  several 
collection  districts  are  required  to  act  as  disbursing  agents  for 
the  payment  of  all  moneys  that  are  or  ma}'  hereafter  be  appro- 
priated for  the  construction  of  custom-houses,  court-houses, 
post-offices,  and  marine  hospitals,  with  such  compensation, 
not  exceeding  one-quarter  of  one  per  centum,  as  tne  Secre- 
tjiry  of  the  Treasury  may  deem  equitable  and  just. 


Digitized  by  CjOOQ IC 


DISBURSING    AGENTS    FOR    PUBLIC    BUILDINGS.       905 

"Sec.  SiibS,  Where  there  is  no 'collector  at  the  place  of 
location  of  any  public  work  specified  in  the  preceding  section, 
the  Secretary  of  the  Treasury  may  appoint  a  disbursing  agent 
for  the  payment  of  all  moneys  appropriated  for  the  con- 
struction of  any  such  public  work,  with  such  compensation  as 
he  may  deem  equitable  and  just." 

'  ^  Sec.  255.  The  Secretary  of  the  Treasury  mav  designate  any 
officer  of  the  United  States  who  has  given  bonds  for  the  faith- 
ful performance  of  his  duties  to  be  disbursing  agent  for  the 
payment  of  all  moneys  appropriated  for  the  construction  of 
public  buildings  autfiorizea  bv  law  within  the  district  of  such 
officer." 

Under  the  last  of  these  provisions  the  Secretary  of  the 
Treasury  was  authorized  to  designate  Mr.  Bartlett  to  be  dis- 
bui-sing  agent  for  the  disbursement  of  moneys  appropriated 
for  the  construction  of  the  post-office  building  at  Washington, 
in  which  case  the  duty  of  making  such  disbursements  would 
have  been  added  to  his  duties  as  disbursing  clerk,  unless  the 
words  ''public  buildings  authorized  b}'  law  within  the  district 
of  such  officer "  are  regarded  as  a  limitation  of  the  class  of 
officers  authorized  to  be  so  designated  and  the  disbursing 
clerk  of  the  Treasury  Department  be  held  not  to  come  within 
its  terms. 

In  Bartlett  v.  United  Statms^  suj^a^  the  Court  of  Claims 
held  that  this  provision  was  not  applicable  to  the  disbursing 
clerk  of  the  Treasuiy  Department,  for  the  reason  that  the 
law  provides  no  district  for  that  office.  Upon  this  point  the 
court  said: 

"The  claimant  was  precluded  from  appointment  under  sec- 
tion 255,  because,  not  being  attached  to  any  district,  the 
buildings  for  which  his  disbursements  were  made  were  not 
within  his  district."     *     *     * 

This  reason  is  highly  technical,  and  if  there  were  no  other 
reason  for  the  inapplicability  of  this  provision  I  should  be 
inclined  to  doubt  its  sufficiency.  This  provision,  however, 
does  not  authorize  the  appointment  of  an  officer  to  another 
office  or  agency,  but  merel}'  the  designation  of  an  officer 
to  perform  the  duties  of  disbursing  agent,  etc.,  in  connection 
with  the  office  which  he  holds.  The  action  of  the  Secretary, 
however,  was  in  the  form  of  an  appointment  of  Mr.  Bartlett 
as  disbursing  agent,  etc.  It  may  therefore  be  inferred  that 
it  was  the  intention  of  the  Secretary  to  make  such  appoint- 
ment under  section  3658,  sujyra. 
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This  section  authorized  the  appointment  of  a  disbursing 
agent  for  the  purpose  specified  only  "  where  there  is  no  col- 
lector at  the  place  of  location  of  any  public  work"  specified 
in  section  3657,  supra.  The  appointment  of  Mr.  Bartlett  was 
made  under  date  of  November  27,  1891,  at  which  time  the 
city  of  Washington,  D.  C,  was  in  the  customs  district  of 
Georgetown,  in  which  Georgetown  was  made  the  only  port  of 
entry  (sec.  2550,  Rev.  Stat),  and  for  which  a  collector  of  cus- 
toms was  provided  (sec.  2551,  Rev.  Stat.),  whose  place  of  loca- 
tion was  at  Georgetown.  Prior  to  the  act  of  February  11, 
1895  (28  Stat.,  650),  Georgetown  was  a  distinct  municif)ality 
from  the  city  of  Washington,  but  this  act  constituted  George- 
town a  part  of  the  latter  city,  and  the  name  of  the  port  of  en- 
tr}"  was  changed  from  Georgetown  to  Washington.  It  thus 
appears  that  prior  to  the  date  of  this  last  act  the  Secretary  of 
the  Treasury  was  authorized  by  section  3658,  supra^  to  appoint 
a  disbursing  agent  for  the  disbursement  of  money  for  the  con- 
struction of  the  post-office  in  Washington. 

Whether  a  disbursing  agent  so  appointed  is  an  "officer,'' 
within  the  strict  meaning  of  that  term,  is  immaterial  to  the 
particular  question  now  under  considieration.  I  am  inclined 
to  the  opinion  that  he  is,  but  in  8  Comp.  Dec,  87,  it  was  held, 
quoting  from  the  syllabus,  that^the  term  "office,''  as  used  in 
the  act  of  July  31,  1894,  supra^  "is  not  restricted  to  an  office 
in  the  constitutional  sense,'"  and  that  the  statute  applies  to  an 
officer  who  held  an  office  having  an  annual  compensation  of 
^2,500,  and  who  had  been  appointed  to^a  position  having  com- 
pensation attached  thereto,  whether  such  position  was  an  office 
in  the  constitutional  sense  or  not. 

(2)  The  question  now  arises  whether  the  position  of  dis- 
bursing agent  to  which  Mr.  Bartlett  was  appointed  has  com- 
pensation attached  to  it.  Mr.  Bartlett  claims  that  the  com- 
pensation of  such  disbursing  agent  is  authorized  and  fixed  by 
the  act  of  March 3, 1875.  (18  Stat,  415.)  This  proposition  is 
not  free  from  doubt.  The  act  of  June  12, 1858  (11  Stat. ,  327), 
limited  the  compensation  of  collectors  of  customs  for  the  dis- 
bursement of  moneys  for  the  construction  of  public  build- 
ings to  one-quarter  of  1  per  cent.  The  act  of  March  3, 
1869  (15  Stat.,  311),  provided  that  no  extra  compensation 
♦exceeding  one-eighth  of  1  per  cent  should  be  allowed   for 
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"disbursing  moneys  for  the  construction  of  any  public  build- 
ing." By  the  act  of  March  3,  1875,  *<upra^  it  was  declared 
that  the  foregoing  provision  was  ''  intended  and  should  be 
deemed  and  held  to  limit  the  compensation  to  be  allowed  to 
any  disbursing  oflScer  who  disburses  moneys  appropriated  for 
and  expended  in  the  construction  of  any  public  building  as 
aforesaid  to  three<eighths  of  1  per  centum  for  said  services." 

It  is  to  be  observed  that  this  provision  does  not  fix  such 
compensation,  but  merely  limits  the  compensation  which  may 
be  paid.  This  provision  must  be  read  in  connection  with  sec- 
tion 3658,  Hupra^  which  provides  that  disbursing  agents 
appointed  by  the  Secretary  of  the  Treasury  for  the  purpose 
therein  specified  shall  be  entitled  to  ''  such  compensation  as 
he  may  deem  equitable  and  just."  When  these  provisions  are 
read  together,  the  effect  is  that  they  provide  that  such  dis- 
bursing agent  shall  receive  such  compensation  as  the  Secre- 
tary of  the  Treasury  may  deem  equitable  and  just,  not  to 
exceed  three-eighths  of  1  per  cent.  It  would  be  clear,  there- 
fore, from  a  consideration  of  these  statutes  alone,  that  the 
position  of  disbursing  agent  to  which  Mr.  Bartlett  was  so 
appointed  has  compensation  attached  thereto. 

But  there  is  a  further  provision  of  law  which  must  be  con- 
sidered in  connection  with  the  foregoing  provisions.  The  act 
of  August  7,  1882  (22  Stat.,  306),  contains  the  following  pro- 
vision: 

•'And  any  disbursing  agent  who  has  been  or  may  be  ap- 
pointed to  disburse  any  appropriation  for  any  United  States 
court-house  and  post-office,  or  other  building  or  grounds,  not 
located  within  the  city  of  Washington,  shall  be  entitled  to 
the  compensation  allowed  by  law  to  collectors  of  customs  for 
such  amounts  as  have  been  or  may  be  disbursed." 

This  provision  is  susceptible  of  two  constmctions.  First,, 
it  might  be  construed  to  apply  only  to  disbursing  agents  for 
public  buildings  located  elsewhere  than  in  Washington,  leav- 
ing disbursing  agents  for  public  buildings  located  therein 
subject  to  preexisting  law.  Or,  second,  it  may  be  construed 
as  providing  compensation  for  all  disbursing  agents  for  the 
disbursement  of  money  for  public  buildings  and  grounds,  and 
therefore,  by  implication,  as  prohibiting  the  payment  of  com- 
pensation to  disbursing  agents  for  disbursing  moneys  for 
these  objects  in  Washington. 
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If  the  first  construction  is  correct  and  the  compensation 
provided  by  this  act  attaches  to  the  employment  of  such  dis- 
bursing agent,  Mr.  Bartlett  was  not  authorized  to  hold  both 
offices  or  employments  after  July  30, 1894.  In  United  States 
V.  Harsha  (172  U.  S.,  567,  572),  the  Supreme  Court  said: 

''If  the  appointment  to  the  other  office  were  made  after 
the  passage  of  the  act,  it  would  no  doubt  be  void,  leaving  the 
person  in  possession  of  the  first  office.  But  when,  at  the 
time  of  the  passage  of  the  act,  a  person  is  holding  two  offices, 
to  each  of  which  compensation  is  attached,  and  the  compen- 
sation of  either  or  both  of  which  is  by  an  annual  salar3\  the 
act  does  not  say  which  of  the  two  offices  he  shall  continue  to 
hold.  If  the  compensation  of  each  office  were  a  fixed  salary 
of  two  thousand  five  hundred  dollai-s  or  more,  an  election  by 
the  incumbent  would  be  the  only  possible  method  of  deter- 
mining which  office  he  should  continue  to  hold.  He  must 
have  tne  same  right  of  election  between  the  two  offices  when 
one  is  paid  by  a  fixed  salary  and  the  other  by  fees.  The  act, 
while  it  makes  the  two  offices  incompatible  for  the  future, 
does  not  undertake  to  compel  the  defendant  to  give  up  the 
office  which  is  paid  bv  fees,  when  he  prefers  to  hold  that 
office,  and  to  give  up  tfie  one  which  is  paid  by  salary." 

I  do  not  think,  however,  that  under  this  decision  the  incum- 
bent of  two  offices  within  the  terms  of  the  statute  at  the  date 
of  its  passage  would  be  entitled  to  hold  both  offices  and  to 
receive  the  compensation  of  both  indefiniteh',  merely  by 
deferring  to  declare  his  election.  The  statute  positively  pro- 
hibits the  holding  of  anj^  other  office  to  which  compensation 
is  attached,  and  such  holding  must  therefore  be  void.  Under 
such  circumstances  I  am  of  the  opinion  that  the  holding  of  both 
offices  is  in  contravention  of  the  statute,  and  that  the  officer 
is  not  entitled  to  receive  the  compensation  of  either  office 
until  he  has  declared  his  election,  for  until  he  has  declared 
his  election  it  is  impossible  to  determine  which  office  he  is 
entitled  to  the  compensation  of. 

If,  however,  the  second  construction  of  the  provision, 
jinj?ra,  in  the  act  of  August  7,  18S2,  is  correct,  and  there  is  no 
compensation  attached  to  the  position  of  disbursing  agent  to 
which  Mr.  Bartlett  was  appointed,  then  his  whole  claim  is 
without  foundation. 

That  portion  of  Mr.  Bartletfs  claim  which  accrued  prior 
to  the  passage  of  the  act  of  July  31,  1894,  supra^  will  now  be 
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considered.     The  following  provisionn  are  contained  in  the 
Revised  Statutes: 

'•Sec.  1763.  No  person  who  holds  an  office,  the  salary  or 
annual  compensation  attached  to  which  amounts  to  the  sum 
of  two  thousand  five  hundred  dollars,  shall  receive  compensa- 
tion for  discharging  the  duties  of  any  other  office,  unless  ex- 
pressly authorized  by  law. 

''Sec.  1764.  No  allowance  or  compensation  shall  be  made 
to  any  officer  or  clerk,  by  reason  of  the  discharge  of  duties 
which  belong  to  any  other  officer  or  clerk  in  the  same  or  any 
other  department;  and  no  allowance  or  compensation  shall 
be  made  for  any  extra  services  whatever,  which  any  officer 
or  clerk  may  be  required  to  perform,  unless  expressly  author- 
ized by  law. 

"Sec.  1766.  No  officer  in  any  branch  of  the  public  service, 
or  any  other  person  whose  salary,  pay,  or  emoluments  are 
fixed  by  law  or  regulations,  shall  receive  any  additional  pay, 
extra  allowance,  or  compensation,  in  any  fonu  whatever,  for 
the  disbursement  of  public  money,  or  for  any  other  service 
or  duty  whatever,  unless  the  same  is  authorized  by  law,  and 
the  appropriation  therefor  explicitly  states  that  it  is  for  such 
additional  pay,  extra  allowance,  or  compensation." 

Section  3  of  the  act  of  June  20,  1874  (18  Stat.,  109),  con- 
tains the  following  provision: 

"That  no  civil  officer  of  the  Government  shall  hereafter 
receive  any  compensation  or  perquisites,  directly  or  indirectly, 
from  the  Treasury  or  property  of  the  United*^  States  beyond 
his  salary  or  compensation  allowed  by  law."     *     *    * 

If  I  were  making  an  original  construction  of  these  statutes 
I  should  have  no  doubt  that  section  1765  was  intended  to  and 
positively  does  prohibit  the  payment  of  compensation  in  any 
form  whatever  to  any  officer,  or  to  any  employee  whose  com- 
pensation is  fixed  by  law  or  regulations,  for  the  performance 
of  any  service  whatever,  beyond  the  compensation  provided 
by  law  for  his  office  or  employment,  unless  authorized  by  law 
and  an  appropriation  has  been  made  therefor;  and  that  sec- 
tions 1764  and  1763  likewise  prohibit  the  payment  to  any 
officer  or  clerk  of  additional  compensation  for  performing  the 
duties  of  any  other  officer  or  clerk  or  to  any  officer  whose 
compensation  amounts  to  $2,500,  of  double  compensation  for 
performing  the  duties  of  his  own  and  any  other  office,  unless 
expressly  authorized  by  law. 

The  prohibition  in  section  1765  against  the  payment  of  addi- 
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tional  compensation  appears  to  be  as  clear,  as  positive,  and  as 
comprehensive  as  it  could  well  be  made  by  the  use  of  ordinary 
language.  The  terms  of  section  1764,  which  is  taken  from  a 
later  statute,  as  clearly  and  positively  prohibit  the  payment  of 
double  compensation  for  the  performance  by  an  officer  of  his 
own  duties  and  the  duties  of  another  officer,  who  may  be 
absent  or  disabled.  The  terms  of  section  1763,  which  is  taken 
from  a  still  later  statute,  as  clearly  and  positively  prohibit  the 
payment  to  an  officer  whose  compensation  amounts  to  $2,500 
of  double  compensation  for  performing  the  duties  of  his  own 
and  another  office  which  may  be  vacant. 

In  an  opinion  by  Attorney -General  Crittenden  of  June  7, 
1851  (5  Op.  Att.  Gen.,  765),  in  which  it  appears  that  the  pro- 
visions in  the  acts  of  March  3, 1839  (5  Stat.,  349),  and  August 
23,  1842  (5  Stat.,  510),  now  section  1765,  Revised  Statutes; 
and  of  the  act  of  August  26,  1842  (5  Stat.,  525),  now  section 
1764,  Revised  Statutes,  were  under  consideration  by  him,  but 
quoting  from  and  referring  to  the  two  earlier  acts  only,  he 
held  that — 

"At  the  passage  of  these  acts,  there  was  no  law  forbidding 
any  person  f  rom  nolding  under  the  Government  of  the  United 
States,  two  compatible  offices  or  employments  at  one  and  the 
isame  time,  and  receiving  the  salary  and  emoluments  belong- 
ing to  each  of  the  offices,  whether  fixed  directly  by  law,  or 
b}'  a  regulation  made  by  a  person  lawfully  authorized  to  make 
it.  These  sections  do  not  forbid  it.  Thev  are  intended  to 
fence  against  arbitrary  extra  allowances  in  each  particular 
<?ase;  but  do  not  apply  to  distinct  employments  with  salaries 
or  compensation  affixed  to  each  by  law  or  by  regulations.'' 

Subsequently  the  act  of  August  31,  1852  (10  Stat.,  100), 
was  passed,*  from  which  section  1763  was  taken.  If  the  pro- 
rision  in  this  act  should  be  held  not  to  apply  to  a  distinct 
office  or  employment,  its  scope  would  be  narrower  than  that 
of  the  provision  in  the  prior  act,  from  which  section  1764  was 
taken,  and  although  a  later  statute  it  would  produce  no  eflfect. 
Probably  no  rule  of  construction  is  better  established  than 
the  rule  that  statutes  in  par!  viaterla  are  to  be  read  together, 
with  a  view  to  asceitaining  the  particular  intention  of  the 
later  statute  and  to  giving  it  the  effect  designed.  In  the  enact- 
ment of  a  later  statute  it  must  be  presumed  that  the  legisla- 
ture framed  it  in  view  of  preexisting  statutes  relating  to  the 
same  subject,  and  such  legislation  frequently  manifests  a  con- 
sistent and  progressive  purpose.     I  think  such  a  design  is 
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manifested  b}'  the  terms  of  section  1763,  when  compared  Mnth 
those  of  section  1764. 

By  its  terms  section  1764  prohibits  the  payment  of  any  com- 
pensation to  any  officer  ''  by  reason  of  the  discharge  of  the 
duties  which  belong  to  ar^y  other  officer. ^^ 

Section  1763,  by  its  terms,  prohibits  the  payment  to  the 
incumbent  of  an}"  office,  the  salary  or  annual  compensation  of 
which  amounts  to  $2,600,  "for  discharging  the  duties  of  any 
other  ^o<?." 

If  the  words  last  quoted  are  inteipreted  to  mean  "for  dis- 
charging the  duties  of  an}"  other  office  to  which  he  may  be 
appointed,''  this  section  would  have  an  effect  distinct  from 
that  of  the  earlier  statute.  If  not  so  interpreted  its  effect 
would  be  less  than  the  prior  statute,  which  not  onh'  includes 
all  officers  whose  salary  or  annual  compensation  amounts  to 
$2,500,  but  all  officers  without  regard  to  the  amount  of  their 
compensation.  Such  a  construction  would  render  the  later 
statute  vain  and  useless. 

But  it  can  not  l)e  understood  that  Attorney-General  Crit- 
tenden's opinion,  Mupra,  had  any  application  to  section  1763, 
the  statute  from  which  this  section  is  taken  having  been  passed 
at  a  subsequent  date.  Yet  in  the  case  of  Uyiitrd  Stated  v. 
Saunders  (120  U.  S.,  126),  this  opinion  is  quoted  and  appears 
to  have  been  adopted  and  applied  to  section  1763.  Sections 
1763,  1764,  and  1765  are  quoted  in  the  opinion  of  the  court, 
reference  being  made  particularly  to  section  1765.  The  court 
then  quotes  from  his  opinion  in  which  he  says  the  acts  from 
which  this  section  was  taken  "were  intended  to  fence  against 
arbitrary  extra  allowances  in  each  particular  case,  but  do  not 
apply  to  distinct  employments,  with  salaries  or  compensation 
affixed  to  each  by  law  or  regulation.'' 

The  court  then  said: 

"The  case  before  us  comes  within  this  language,  which  is 
further  confirmed  by  the  fact  that  he  regarded  the  act  of  1850 
as  prohibiting  a  person  'from  receiving  the  salary  of  an  office 
which  he  does  not  hold,  and  not  against  his  receiving  the 
salaries  of  two  offices  which  he  does  legitimately  hold,'  and  we 
do  not  see  that  there  is  any  distinction  between  emoluments 
received  for  two  distinct  emplo}'ments,  whether  offices  or  not, 
the  salaries  of  which  are  distinct,  and  the  services  rendered 
distinct,  both  appointments  being  held  by  the  same  i)erson,  as 
in  this  case." 
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Up  to  this  point  in  the  opinion,  the  court  may  not  have  had 
in  consideration  any  other  section  than  1765,  but  apparently 
forgetting  that  this  reasoning  was  applicable  to  the  terms  of 
this  section  only,  and  had  been  expressed  before  section  1763 
had  become  a  part  of  the  law,  the  couii;  proceeded  to  say: 

'*  We  are  of  opinion  that,  taking  these  sections  all  together, 
the  purpose  of  tnis  legislation  was  to  prevent  a  person  holding 
an  office  or  appointment,  for  which  the  law  provides  a  definite 
compensation  by  way  of  salary  or  otherwise,  which  is  intended 
to  cover  all  the  services  which,  as  such  officer,  he  maj-  be  called 
upon  to  render,  from  receiving  exti-a  compensation,  additional 
allowances,  or  pay  for  other  services  which  may  be  reauired 
of  him  *  *  *  or  *  *  *  added  to  or  connected  with 
the  regular  duties  of  the  place  which  he  holds;  but  that  they 
have  no  application  to  the  case  of  two  distinct  offices,  places, 
or  employments,  each  of  which  has  its  own  duties  and  its  own 
compensation,  which  offices  may  both  be  held  b}'  one  person 
at  the  same  time." 

This  language  is  quite  pertinent  to  the  terms  of  section  1765, 
but  it  can  hardly  be  regarded  as  applicable  to  the  terms  of 
sections  1764  and  1763,  both  of  which  refer  to  distinct  offices. 

It  is  also  to  be  observed  that  the  case  before  the  court  was 
one  arising  under  section  1765,  and  that  it  did  not  involve 
either  section  1763  or  section  1764.  In  the  interpretation  of 
general  expressions  used  in  an  opinion  reference  should  always 
be  made  to  the  particular  facts  to  which  they  are  applied  and 
upon  which  the  decision  is  based.  In  Cohena  v.  Virginia  (6 
Wheat,  264,  399),  the  court  said: 

'*It  is  a  maxim  not  to  be  disregarded  that  general  expres- 
sions^ in  every  opinion,  are  to  be  token  in  connection  with  the 
case  in  which  those  expressions  are  used.  If  they  go  beyond 
the  case,  they  may  be  respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  suit  when  the  very  point  is  presented 
for  decision.  The  reason  of  this  maxim  is  obvious.  The 
question  actually  before  the  court  is  investi^ted  with  care 
and  considered  in  its  full  extent.  Other  principles  which  may 
serve  to  illustrate  it  are  considered  in  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all  other  cases  is  seldom 
completely  investigated." 

Interpreting  the  general  expressions,  siipra^  by  reference 
to  the  facts  in  the  case,  it  will  be  obvious  that  they  could  not 
have  been  intended  to  have  the  broad  meaning  which  without 
such  reference  they  appear  to  have.     The  facts  are  not  fully 
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stated  in  the  opinion,  but  the  same  case  was  considered  in  the 
Court  of  Claims  (21  Ct.  CI.,  408),  and  the  facts  are  more  fully 
stated  therein  as  follows: 

"  It  appears  that  on  July  1, 1884,  the  claimant  was  appointed 
clerk  of  the  Committee  on  Commerce  of  the  House  of  Kepre- 
sentatives,  with  a  salary  of  $2,000  a  year. 

"July  7,  1884,  Congi'ess  appropriated  $2,000  to  pay  this 
salary  for  the  fiscal  year  ending  June  30, 1886.    (23  Stat. ,  163. ) 

"March  8,  1885,  Congress  again  appropriated $2,000  to  pay 
this  salary  for  the  fiscal  year  ending  June  30, 1886.  (23  Stat., 
392.) 

"The  claimant  held  this  oflSce  of  clerk  until  January  7, 
1886,  when  his  successor  was  appointed. 

"He  has  been  paid  for  his  services  as  committee  clerk  at 
the  rate  of  $2,000  a  year  up  to  March  14,  1885. 

"March  14,  1885,  he  was  appointed  by  the  President  a 
clerk  in  the  Executive  oflSce.  It  is  ^understood,  though  not 
stated  in  the  petition,  that  he  has  been  paid  as  such  Executive 
clerk  the  lawful  salary  from  March  14,  1885,  to  March  1 , 
1886.     *     ♦     * 

"The  claim  is  for  the  unpaid  balance  of  salary  from  March 
14,  1885,  to  January  7,1886,  amounting  to  $1,627.  It  is  not 
denied  that  the  claimant  would  have  been  entitled  to  this  bal- 
ance if  he  had  not  been  appointed  and  received  a  salary  as 
Executive  clerk  during  the  same  time." 

By  the  acts  of  July  5,  1884  (23  Stat,,  166),  and  March  3, 
1885  {id,^  395),  appropriations  oi  fixed  salaries  were  made 
for  all  clerks  in  the  office  of  the  President  for  the  fiscal  years 
1885  and  1886,  including  "two  executive  clerks"  at  $2,000  a 
year  each. 

The  facts  before  the  court  in  the  Sawiders  case  were  there- 
fore that  the  claimant  had  been  appointed  to  two  offices  or 
employments  for  each  of  which  compensation  was  expressly 
provided  by  law  at  $2,000  a  year.  It  is  obvious,  therefore, 
that  section  1763,  which  applied  only  to  offices,  the  salary  or 
annual  compensation  attached  to  one  of  which  "amounts  to 
the  sum  of  two  thousand  five  hundred  dollars,"  was  not  before 
the  court  in  that  case. 

In  view  of  these  facts  I  should  have  no  more  hesitation  in 
saying  that  the  general  language  used  in  the  Saunders  case 
has  no  application  to  section  1763  than  I  would  in  saying  that 
it  has  no  application  to  the  act  of  July  31,  1894,  supra^  were 
it  not  that  it  has  been  so  applied  in  a  subsequent  case  in  which 
section  1763  was  involved.  But  in  United  States  y.  McCand- 
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less  (147  U.  S.,  692)  the  Saunders  ca8e  was  accepted  as  author- 
ity on  the  point  that  "sections  1763,  1764,  and  1765  have  no 
application  to  the  case  of  two  distinct  oflSices,  places,  or  employ- 
ments, each  with  its  own  compeni?ation  and  duties,  held  by 
one  person  at  the  same  time." 

In  view  of  these  cases,  notwithstanding  that  the  terms  of 
section  1763  were  not  specifically  considered  in  either  of  them, 
and  that,  in  the  latter,  no  reference  to  the  facts  in  the  Saun- 
ders case  was  made,  I  do  not  feel  justified,  contrary  thereto, 
in  adopting  what  I  think  is  the  only  admissible  construction 
of  that  section. 

Section  3  of  the  act  of  June  20,  1874,  supra,  was  not 
referred  to  or  cited  in  the  Saunders  csise.  A  simple  interpre- 
tation of  the  terms  of  this  later  statute  would  lead  to  the 
conclusion  that  it  prohibits  any  civil  officer  from  receiving 
any  compensation  other  than  that  provided  by  law  for  the 
office  which  he  holds.  But  no  doubt  it  is  subject  to  precisely 
the  same  method  of  interpretation  that  has  been  applied  to 
section  1763,  supra,  and  as  it  is  much  less  specific  in  its  terms 
a  discussion  of  them  would  lead  to  no  useful  result. 

The  duties  of  the  disbursing  clerk  of  the  Treasury  Depart- 
ment are  not  defined  b}^  law.  There  can  be  no  doubt,  I  think, 
that  the  Secretary  of  the  Treasury  may  direct  him  to  disburse 
any  money  appropriated  for  any  object  which  is  payable  at 
the  Treasury  Department,  and  which  may  be  paid  before  set- 
tlement by  the  accounting  officers  (4  Comp.  Dec.,  332),  or  for 
the  payment  of  which  other  and  exclusive  provision  is  not 
made  by  law.  Moreover,  section  255,  Revised  Statutes,  supra, 
authorizes  the  Secretary  of  the  Treasury  to  •"  designate  an}' 
officer  of  the  United  States,  who  has  given  bond,"  etc.,  to  be 
disbursing  agent  for  the  payment  of  moneys  appropriated  for 
the  construction  of  public  buildings  within  his  district.  I  am 
of  opinion,  therefore,  that  the  Secretary  was  authorized  to 
direct  Mr.  Bartlett  to  disburse  this  money  as  disbursing  clerk 
of  the  Treasury  Department,  either  under  section  255  or  under 
the  general  law.  But  as  the  Secretary  did  not  pursue  this 
course,  but  deemed  it  expedient  to  appoint  him  to  the  distinct 
office  of  disbursing  agent  under  section  3658,  Revised  Statutes, 
^pra,  Mr.  Bartlett  must  be  recognized  as  having  held  the 
latter  office. 
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In  considering  the  right  of  Mr.  Bartlett  to  compensation  as 
disbursing  agent  after  the  passage  of  the  act  of  Jul}'-  31, 1894, 
it  was  pointed  out  that  the  provision  in  the  act  of  August  7, 
1882,  awpra^  is  susceptible  of  two  constructions.  In  deciding 
that  branch  of  his  case  it  was  not  material  which  of  those  con- 
structions should  be  adopted.  But  it  now  becomes  necessary 
to  determine  this  question. 

Prior  to  the  passage  of  this  act  the  compensation  of  dis- 
bui*sing  agents,  including  collectors  of  customs,  for  disburs- 
ing moneys  for  the  construction  of  public  buildings  was  regu- 
lated by  the  acts  of  June  12, 1868,  March  3, 1869,  and  March  3, 
1875,  8upra^  and  section  3658,  Revised  Statutes,  mvpra.  These 
acts  did  not  authorize  any  specific  sum  or  rate  of  compensation 
for  disbursing  agents  or  collectors  of  customs,  but,  with  the 
exception  of  section  3658,  merely  fixed  a  maximum  which 
should  not  be  exceeded.*  The  act  of  August  7,  1882,  pro- 
vides that  "  any  disbursing  agent  who  has  been  or  who  miay  be 
appointed  "  to  disburse  moneys  for  public  buildings  or  grounds 
shall  receive  the  same  compensation  as  collectors  of  customs. 
The  former  acts  also  restricted  the  compensation  to  disburse- 
ments of  moneys  '^for  the  construction  of  public  buildings." 
The  later  act  appears  to  authorize  the  compensation  for  the 
disbursement  of  iqoneys  from  "any  appropriation"  for  pub- 
lic buildings  or  grounds  "not  located  within  the  city  of 
Washington." 

In  view  of  these  modifications  I  am  inclined  to  the  opinion 
that  the  act  of  August  7,  1882,  was  intended  as  a  revision  of 
the  prior  laws  on  this  subject,  and  that  the  provision  for  com- 
pensation for  the  disbursement  of  moneys  from  appropria- 
tions fpr  public  buildings  or  grounds  "not  located  within  the 
city  of  Washington"  is  exclusive,  and  therefore  impliedly 
prohibits  the  payment  of  compensation  for  the  disbursement 
of  moneys  from  an  appropriation  for  a  public  building  located 
therein. 
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[This  Is  an  index  of  syllabi  only.    For  general  Index,  see  p.  971.] 

ABSTRACTS  OF  TITLE. 

Public  bnildingf ,  where  the  site  purehaied  is  not  for. 

The  provisions  in  the  act  of  March  2, 1889,  that  in  the  procurement 
of  titles  to  sites  for  puhlic  buildings  the  Attorney-General 
shall  require  the  grantors  to  furnish  all  required  abstracts  of 
title,  etc.,  free  of  expense,  does  not  apply  to  land  purchased 
for  improving  Bayou  Plaquemine.  Louisiana,  which  was  not 
purchased  as  a  site  for  a  public  building.    212. 

ACCOUNTING  OFFICKRS. 

CourtB,  settlement  of  elaims  pending  in.    See  Claims,  courts. 
Jurisdiction  of  fees  due  attorneys  for  pension  claims.    See  Pensions, 
attorneys. 

ACCOUNTS. 

Appeal.    See,  infra,  revision. 

Approved  by  a  court  for  a  less  sum,  where. 

Where  an  item  charged  in  an  account  is  approved  by  the  court 
for  a  less  sum  than  that  provided  by  the  statute  for  the  serv- 
ice, the  accounting  officers  are  not  authorized  to  allow  the 
full  amount,  except  in  a  case  of  clear  clerical  error.    395. 

Approved  by  the  court,  services  in  prior  years. 

The  provision  in  the  act  of  February  22,  1875,  that  before  "any 
account  payable  out  of  the  money  of  the  United  States,"  in 
favor  of  a  clerk  of  court,  marshal,  or  district  attorney,  the 
account  must  be  proved  in  open  court  and  approved  by  the 
court,  applies  to  all  acounts  of  these  officers,  including 
accounts  for  services  in  years  prior  to  the  fiscal  year  in  which 
they  are  presented  for  payment.    380. 

Charging  a  superior  officer  with  payments  by  his  order. 

In  order  to  charge  a  commanding  officer  of  the  Navy  with  a  pay- 
ment made  by  his  order,  under  section  285,  Revised  Statutes, 
which  provides  that  when  a  payment  is  made  by  a  disbursing 
officer  by  order  of  a  commanding  officer  of  the  Navy  the  same, 
if  erroneous,  shall  be  charged  to  the  commanding  officer,  it  is 
necessary  that  there  should  be  a  compliance  with  Article  1475, 
Navy  Regulations  of  1900,  which  provides  that  it  is  the  duty 
of  a  pay  officer,  when  ordered  by  his  commanding  officer  to 
make  an  expenditure  which  he  believes  to  be  illegal  or  con- 
trary to  regulation,  to  state  in  writing  the  grounds  of  his  objec- 
tion and  request  that  the  order  be  given  in  writing.    756. 
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ACCOUNTS— Continued. 

Evidenee,  the  books  of  merchants  are  prima  faeie. 

The  books  of  merchants  and  tradesmen  in  which  original  entries 
of  transactions  with  them  are  made  are  prima  facie  evidence 
of  such  transactions,  and  where  undisputed,  in  the  absence  of 
countervailing  evidence,  will  ordinarily  be  accepted  as  satis- 
factory.   366. 

Pindings  of  the  Commissioner  of  Indian  AAdrs. 

The  provision  in  appropriations  for  the  Indian  service  for  1895 
and  subsequent  years  that  '*all  expenditures  of  money  for 
school  purposes  in  this  act  shall  be  at  all  times  under  the 
supervision  and  direction  of  the  Commissioner  of  Indian 
A^urs,''  does  not  make  his  finding  of  an  amount  due  to  a 
claimant  under  these  appropriations  conclusive  upon  the  ac- 
counting officers,  or  relieve  them  from  the  duty  of  examining 
and  deciding  upon  the  evidence  in  support  of  the  claim.    366. 

"Pending  for  settlement"  by  the  First  Comptroller. 

An  account  which  was  settled  by  the  First  Comptroller  July  11, 
1886,  and  a  part  of  an  item  therein  disallowed,  was  not 
*' pending  for  settlement"  in  the  office  of  the  First  Comp- 
troller on  October  1,  1894,  within  the  provision  of  the  act  of 
July  31,  1894,  that  all  accounts  stated  by  the  Auditor  before 
the  first  day  of  October,  1894,  *'  and  then  pending  for  settle- 
ment" in  the  office  of  the  First  Comptroller,  "shall  be 
revised  by  the  Comptroller  of  the  Treasury  in  the  manner 
provided  by  existing  law."    449. 

Beoeipt  in  fall,  where  given  for  a  less  sum.    See  Officers,  compensation. 

Beopening.    See  Auditors,  oertifleate. 

Bevision  of  an  item  suspended  by  an  auditor. 

The  suspension  by  an  Auditor,  for  explanation  or  further  evidence, 
of  an  item  in  an  account  pending  before  him  is  not  a  settle- 
ment thereof,  and  a  revision  of  such  item  is  not  authorized. 
518. 

Bevision  of,  pending  before  the  First  Comptroller.    See,  supra,  pending. 

Bevision  of,  time  within  which  can  be  obtained. 

In  computing  the  time  within  w^hich  an  appeal  from  a  settlement 
made  by  an  auditor  can  be  taken  to  the  Comptroller  of  the 
Treasury,  the  day  on  which  the  settlement  is  made  is  not  to 
be  counted.    160. 

Bevision  of,  where  a  part  of  an  item  was  suspended. 

Where  an  Auditor  in  the  settlement  of  an  account  suspended  a  part 
of  an  item  and  allowed  the  remainder,  and  in  a  subsequent 
settlement  disallowed  the  part  suspended,  the  claimant  is  not 
precluded  from  obtaining  a  revision  of  his  account  by  the 
acceptance  of  payment  of  the  part  allowed  in  the  first  settle- 
ment   343. 
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ACCOUNTS— Continued. 

Bnipeiuion  of  a  part  of  an  item  in. 

The  provision  in  section  8  of  the  act  of  July  31,  1894,  that  "any 
person  accepting  payment  under  a  settlement  hy  an  auditor 
shall  be  thereby  precluded  from  obtaining  a  revision  of  such 
settlement  as  to  any  items  upon  which  payment  is  accepted," 
does  not  contemplate  the  division  by  an  Auditor  of  a  single 
item  which  is  not  severable  into  fractional  parts,  and  the  sus- 
pension of  a  part  of  such  item.  343. 
▼erifloatioB  of.    See  Indian  Affaibs,  aoeountB. 

Withholding  payment.    See  Army,  pott  exchange;  Officehs,  withholding; 
Postal  service,   withholding;  and  Withholdinq  money. 

ADVERTISING. 

Open  market,  purehai em  in.    See,  infra,  proposals. 
Propoeals,  for,  for  snppUes  for  the  Army. 

The  provision  in  the  act  of  March  2,  1901,  relating  to  advertising 
for  proposals  for  the  various  branches  of  the  army  service, 
superseded  the  provision  in  the  act  of  August  6,  1894,  relating 
to  the  purchase  in  open  market  of  ordnance  and  ordnance 
stores  in  amounts  of  $200  or  less,  and  prohibits  such  pur- 
chases, whether  less  than  $200  in  amount  or  not.  except  in 
cases  of  emergency  or  where  it  is  impracticable  to  obtain 
competition.  340. 
Proposals,  for,  for  supplies  for  the  Spanish  Claims  Commission. 

Section  3709,  Revised  Statutes,  as  amended  by  the  acts  of  Janu- 
ary 27  and  April  21,  1894,  which  provides  for  advertising  for 
proposals  for  supplies  and  services  for  the  Executive  Depart- 
ments, does  not  apply  to  supplies  or  services  to  be  procured 
for  the  Spanish  Claims  Commission.     128. 
See  Appropriations. 
ALASKA.    See  Commissioners,  and  District  attorneys 
APPOINTMENTS.    See  Officers. 
APPROPRIATIONS. 

AdvertlBing,  nse  of,  for  supplies  for  the  enining  year. 

The  item  for  advertising  contained  in  the  appropriation  for  the 
service  of  the  Post-Ofl5ce  Department  for  the  fiscal  year  1902 
is  applicable  to  advertising  within  that  year  for  proposals  for 
supplies  for  the  service  of  the  fiscal  year  1903.    695. 
Annual,  adyertising.    See,  supra,  adyertising. 
Annnal,  nse  of,  for  contracts  made  at  the  end  of  the  year. 

The  provision  in  section  3690,  Revised  Statutes,  that  balances  of 
annual  appropriations  shall  only  be  applied  to  the  payment 
of  expenses  properly  incurred  within  the  fiscal  year  for  which 
the  appropriation  was  made,  or  to  the  "fulfillment  of  con- 
tracts properly  made  within  that  year,"  does  not  prohibit  the 
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APPROPRIATIONS— Continued. 

.  Annual,  use  of,  for  oontraotB  made  at  the  end  of  the  year — Ck>ntinued. 

payment  from  the  appropriation  for  repairs  to  elevators,  I90I, 
of  the  amount  stipulated  in  a  contract  entered  into  by  the 
Postmaster-General  on  the  29th  day  of  June,  1901,  for  putting 
in  floor  indicators  to  the  elevators  in  the  Post-Office  Depart- 
ment building.    346. 

Annual,  nee  of,  for  expenses  inonrred  after  the  year. 

A  contract  having  been  entered  into  in  March,  1901,  for  a  lens  for 
a  lighthouse,  expenditures  incurred  after  the  expiration  of  the 
fiscal  year  1901,  which  were  necessary  in  fitting  and  placing 
the  lens,  are  payable  from  the  appropriation  for  that  fiscal 
year.    898. 

AppUoability  of. 

An  appropriation  for  an  addition  to  a  public  building  does  not 
authorize  the  construction  of  quarters  for  the  office  force 
occupying  an  adjacent  building  which  is  to  be  demolished  and 
removed  from  the  site  on  w^hich  the  addition  is  to  be  erected.    1. 

Authority  to  pay  judgments  for*refandment  of  duties. 

The  provision  in  section  2  of  the  act  of  April  29,  1902,  that  upon 
the  certification  of  judgments  by  the  Court  of  Claims  for  the 
refundment  of  duties  paid  to  the  military  authorities  on  arti- 
cles brought  into  Porto  Rico  from  the  States  the  Secretary  of 
the  Treasury  **is  authorized  to  pay  the  same,"  must  be  con- 
strued to  make  an  appropriation.    818. 

Balances  of,  remaining  on  the  books  two  fiscal  years. 

The  provision  in  the  act  of  June  20,  1874,  that  "  the  Secretary  of 
the  Treasury  shall  cause  all  unexpended  balances  which  have 
remained  on  the  books  of  the  Treasury  for  two  fiscal  years  to 
be  carried  to  the  surplus  fund  and  covered  into  the  Treasury," 
prohibits  the  expenditure  of  any  part  of  the  balance  of  the 
appropriation  for  the  national  defense  which  remained  unex- 
pended June  30,  1899,  for  the  payment  after  June  30,  1901, 
of  any  claims  whatever,  including  expenditures  for  the  ful- 
fillment of  contracts  made  prior  thereto.    369. 

Ghincoteague  Bay,  improvement  of  waterway. 

The  proviso  of  the  act  of  June  3,  1896,  making  an  appropriation 
for  improving  the  inland  waterway  from  Chincoteague  Bay  to 
Delaware  Bay  that  ''no  part  of  this  appropriation  shall  be 
expended  until  the  right  of  way  is  secured  without  cost  to  the 
United  States,  but  the  right  of  way  over  any  railroad  *  »  » 
shall  not  be  subject  to  this  proviso,  and  may  be  secured  by 
condemnation  proceedings,"  does  not  prohibit  such  expendi- 
ture until  the  right  of  way  over  a  railroad  crossing  the  water- 
way has  been  procured.    289. 

Clerks  of  courts,  fees  of.    See,  Clerks  of  coubts. 

Custom-house  at  Hew  York.     See,  infra,  public  building. 
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Befleiency.    See,  infra,  speoiflo. 

Description,  error  in. 

A  misdescription  of  the  beneficiary  of  an  appropriation  act  will 
not  operate  to  defeat  the  object  of  the  act.    205. 

Bistriot  of  Goliunbia,  street-sweeping  office.     See,  infra,  specific  provision. 

Expending  entire  amount  of,  for  incomplete  object    See,  infra,  pnblie 
bnilding. 

French  spoliation  claims;  assignees  in  bankruptcy. 

An  appropriation  having  been  made  for  payment  of  findings  of 
the  Ctourt  of  Claims  on  French  spoliation  claims,  with  a  pro- 
viso that  where  the  original  sufferers  had  been  adjudicated 
bankrupts  the  awards  shall  be  made  on  behalf  of  the  next 
of  kin,  instead  of  to  the  assignees  in  bankruptcy,  and  a  bene- 
ficiary named  in  the  appropriation  being  the  personal  repre- 
sentative of  an  assignee  in  bankruptcy,  payment  may  be  made 
to  a  person  not  named  therein  whom  the  court  has  certified 
represents  the  next  of  kin  and  has  been  substituted  for  the 
representative  of  the  assignee  in  bankruptcy.    626. 

Geological  Survey,  gauging  streams. 

Under  the  provision  in  section  5  of  the  act  of  April  30,  1900,  that 
"the  Constitution,  and,  except  as  herein  otherwise  provided, 
all  the  laws  of  the  United  States  which  are  not  locally  inap- 
plicable, shall  have  the  same  force  and  effect**  in  the  Terri- 
tory of  Hawaii  as  elsewhere  in  the  United  States,  the  item 
'*for  gauging  the  streams  and  determining  the  w^ater  supply 
of  the  United  States,'*  contained  in  the  appropriation  for  the 
general  expenses  of  the  Geological  Survey,  is  applicable  to 
the  object  specified  therein  in  the  Territory  of  Hawaii.    529. 

Geological  survey,  topographic  surveys. 

The  appropriation  for  topographic  surveys  in  various  portions  of 
the  United  States  is  not  applicable  to  the  island  of  Porto 
Rico.    711. 

Hawaii,  expenditure  in.    See,  supra.  Geological  Survey,  gauging. 

Indians.    See,  infra,  surplus. 

Internal  revenue,  salaries  and  expenses  of  agents. 

The  Commissioner  of  Internal  Revenue  having  been  directed  by 
the  Secretary  of  the  Treasury  to  perform  duties  of  an  internal- 
revenue  agent,  the  traveling  expenses  incurred  by  the  Com- 
missioner in  the  performance  thereof  are  payable  from  the 
appropriation  for  salaries  and  expenses  of  agents  and  subor- 
dinate ofiicers  of  internal  revenue.    685. 

Judgments  on  claims  against  the  United  States. 

The  payment  of  a  judgment  rendered  by  a  circuit  court  in  a  suit 
against  the  United  States  instituted  by  a  claimant  is  payable 
only  from  an  appropriation  made  for  the  payment  of  private 
claims.    261. 
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National  Huienm,  gas  for  oaf<  in. 

There  is  no  appropriation  providing  for  the  expense  of  gas  osed 
for  fuel  by  the  private  owner  of  a  caf^  in  the  National  Museom 
building,  and  payment  therefor  from  an  appropriation  not 
providing  therefor  would  be  illegal.    643. 

Heoofsity  for  an  expenditure. 

The  necessity  for  an  expenditure  does  not  authorize  the  use  there- 
for of  an  appropriation  which  is  not  applicable  thereto.    1. 

Porto  Sieo,  enetomf  revennei  for. 

The  appropriation  made  by  the  act  of  March  24,  1900,  of  the  cus- 
toms revenues  collected  and  to  be  collected  on  importations 
from  Porto  Rico  between  October  18, 1898,  and  April  12, 1900, 
for  the  use  of  the  government  of  Porto  Rico,  continues  in  force, 
notwithstanding  that  such  revenues  have  been  or  may  be 
repaid  to  the  importers.    408. 

Porto  Sioo,  expenditure  jn.    See,  supra,  Oeologieal  Bnrvey,  topographie. 

Poit-oflloe  and  oonrt-honee  at  Chicago.    See,  infra,  public  buildinge. 

Poit-Offioe  Department,  repain  to  elevaton.    See,  supra,  annual. 

Prisoner!,  support  of,  where  arrested  by  an  inspector. 

The  cost  of  supporting  prisoners  lodged  in  jail  by  a  poet-office  in- 
spector, by  whom  they  were  arrested  without  warrants,  is  not 
payable  from  the  appropriation  for  support  of  prisoners, 
United  States  courts.     127. 

Private  purposes,  use  of,  for.    See,  supra.  National  Huseum. 

PubUo  building,  addition  to.     See,  supra,  applicability. 

Public  building,  expenditure  for  incomplete. 

The  provision  in  the  act  of  March  2, 1899,  that  the  Secretary  of  the 
Treasury  shall  cause  to  be  erected  a  substantial,  conmiodious, 
and  fireproof  building  for  the  purpose  of  a  custom-house, 
at  a  cost  not  exceeding  $3,000,000,  requires  the  erection  of 
a  building  of  the  character  described,  complete  in  all  particu- 
lars that  are  necessary  and  appropriate  to  the  purpose  for 
which  it  is  intended,  w^ithin  the  limit  of  cost  specified,  and 
the  expenditure  of  the  whole  amount  provided  for  in  the 
erection  of  an  incomplete  building  is  not  authorized.    326. 

Public  buildings,  heating  apparatus,  mechanics. 

The  provision  in  the  appropriation  for  heating  apparatus  for  pub- 
lic buildings  that  a  specified  sum  thereof  may  be  expended 
"for  personal  8er\'ice8  of  mechanics  employed  from  time  to 
time  for  casual  repairs  only"  authorizes  the  employment  of 
mechanics  only  on  occasions  when  they  are  needed  to  make 
casual  rei)airs,  but  does  not  authorize  their  employment  con- 
tinuously.   522. 


Digitized  by  CjOOQ IC 


TOPICAL   INDEX.  923 

APPROPRIATION&-Continued. 

Pnblio  buildings,  repairs  and  preservation  of,  dredging  a  basin. 

The  appropriation  for  repairs  and  preservation  of  public  buildings 
expressly  includes  '*  the  grounds  thereof,"  and  it  is  applicable 
to  the  dredging  of  the  basin  of  the  Barge  Office  at  New  York, 
the  basin  being  an  artificial  construction  wholly  within  the 
grounds  of  the  site  of  the  building.    447. 

Pnblie  buildings,  repairs  of,  superintendents. 

The  provisions  in  the  appropriations  for  repairs  and  preservation 
of  public  buildings  and  in  the  act  of  August  5,  1892,  for  the 
employment  of  superintendents  and  others,  authorize  two 
distinct  employments,  and  the  employment  of  the  same  per- 
son for  a  portion  of  his  time  in  one  of  these  employments  and 
for  another  portion  in  the  other,  and  the  payment  of  compen- 
sation for  his  services  in  each,  not  to  exceed  the  maximum 
prescribed  for  each,  is  authorized.    816. 

Publio  buildings,  telephone  serviee. 

The  cost  of  telephone  service  pertaining  to  the  erection  of  the 
post-office  and  court-house  building  at  Chicago  should  be  paid 
from  the  appropriation  for  the  erection  of  said  building.    700. 

Quarantine  service.    See,  infra,  specific  provision. 

Bepayment  to  importers.    See  Customs,  judgments. 

Specific  provision  for  number  of  clerks,  exclusive. 

Congress  having  provided  for  a  specific  number  of  clerks  for  the 
street  sweeping  office  of  the  District  of  Columbia,  such  pro- 
vision must  be  construed  to  be  exclusive,  and  the  employ- 
ment of  an  additional  number,  under  a  general  appropriation 
not  specifically  providing  therefor,  is  not  authorized.    27. 

Specific  provision  in  a  deficiency  act 

The  appropriation  for  the  maintenance  and  ordinary  expenses  of 
quarantine  stations  for  the  fiscal  year  1901  having  been  con- 
strued to  be  applicable  to  the  maintenance  and  repair  of  ves- 
sels employed  in  the  quarantine  service,  an  appropriation 
made  March  3,  1901,  of  a  specific  sum  for  repairs  to  such  ves- 
sels, to  supply  a  deficiency  in  the  former  appropriation,  is  not 
to  be  construed  to  exclude  the  use  of  the  original  appropria- 
tion for  repairs  to  such  vessels.     142. 

Specific,  the  more  of  two.    See,  supra,  internal  revenue. 

Stationery,  use  of,  for  supplies  for  the  neostyle.    See  Stationeby. 

Surplus  fund,  balances  to  be  carried  to.    See,  supra,  balances. 

Surplus  fund,  where  erroneously  carried  to. 

The  unexpended  balance  of  the  appropriations  made  for  the  Ottawa 
and  Chippewa  Indians,  of  Michigan,  in  fulfillment  of  the  sec- 
ond article  of  the  treaty  of  July  31,  1855,  was  erroneously 
carried  to  the  surplus  fund,  and  the  amount  thereof  is  still 
available.  881. 
See  Public  moneys,  warrants. 
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Telegraph  lerviee.  See,  infra.  Treat nry  Department 
Telephone  servioe.  See,  infra,  Treaanry  Department 
Treasury  Department,  contingent  ezpenies,  telegraph  servioe. 

The  appropriation  for  contingent  expenses  of  the  Treasury  De- 
partment, telegraph  service,  is  applicable  to  all  telegrams  per- 
taining to  official  action  of  officers  of  the  Treasury  Depart- 
ment, including  its  several  bureaus,  in  Washington,  unless 
more  specific  provision  is  made  for  payment  therefor  from 
another  appropriation.  620. 
Treaanry  Department,  contingent  ezpeniee,  telephone  eervice.    See,  supra, 

pnblic  bnildings. 
Treaanry  Department,   contingent    expenses,   traveling    expenses.     See, 

supra,  internal  revenne. 
Yellowstone  National  Park,  administration  of.    See  Yellowstone  Na- 
tional Park. 

APPROVAL.    See  Accounts. 

ARMY. 

Advertising  for  proposals.    See  Advertising. 

Assignment  in  orders  to  a  higher  command.    See,  infra,  pay,  increased. 

Baggage.    See,  infra,  transportation. 

Bounty  provided  for  by  the  act  of  July  4,  1864. 

A  soldier  who  was  discharged  for  a  cause  other  than  wounds  or 
expiration  of  service  is  not  entitled  to  the  third  installment  of 
bounty  provided  for  by  section  1  of  the  act  of  July  4,  1864. 
539. 
Bnrial  expenses  incnrred  prior  to  April  81,  1898. 

Reimbursement  of  the  expenses  of  the  transi)ortation  and  burial 
of  the  remains  of  officers  and  soldiers  incurred  prior  to  April  21, 
1898,  is  prohibited  by  the  act  of  March  2,  1901.     657. 
Certificate  of  merit  granted  after  discharge. 

The  provision  in  section  1216,  Revised  Statutes,  for  granting  a 
certificate  of  merit  to  a  soldier  w^ho  has  distinguished  himself 
in  the  service,  does  not  authorize  the  granting  of  such  a  cer- 
tificate to  a  soldier  after  his  dischaige.    875. 
See,  infra,  pay,  additional. 
Command,  exercising  a  higher.     See,  infra,  pay,  increased. 
Cooks.    See,  infra,  pay. 
Deposits  of  soldiers,  interest  on. 

Under  the  provision  in  section  1306,  Revised  Statutes,  for  the  pay- 
ment to  soldiers  on  their  disehar^  of  interest  on  moneys  on 
deposit  by  them  with  paymasters  for  six  months  or  longer, 
and  the  provision  in  paragraph  147  of  the  Army  Regulations 
of  1901,  that  upon  the  receipt  of  the  order  for  the  retirement 
of  a  soldier  he  will  be  furnished  with  *'  final  statements,  clos- 
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Deposits  of  soldiers,  interest  on — Continued. 

ing  his  accounts  of  pay,  deposits,"  etc.,  a  soldier  who  had 
money  on  deposit  with  a  paymaster  for  less  than  six  months 
at  the  date  of  his  retirement  and  receipt  of  final  statements, 
although  he  was  not  then  discharged,  is  not  entitled  to  in- 
terest thereon.     739. 

Diseharge  by  discharge  of  organization. 

Under  General  Orders  of  the  War  Department,  No.  108,  of  1863, 
an  officer  of  the  Army  who  belonged  to  an  organization  which 
was  discharged  as  a  body  was  thereby  discharged,  although 
he  was  sick  in  hospital  at  the  time.    461. 

Discharge  for  frandnlent  enlistment.     See,  infra,  traveling  allowances. 

Discharge  for  reenlistment    See,  infra,  travel  pay. 

Discharge  on  report  of  a  military  board.     See,  infra,  pay,  extra. 

Dnty  without  troops,  recmiting  officers  at  city  stations  on. 

Under  the  provision  in  the  act  of  March  2,  1901,  authorizing  the 
Secretary  of  War  to  determine  what  shall  constitute  travel 
and  duty  without  troops,  the  subsequent  determination  by 
the  Secretary  of  War  that  recruiting  officers  at  city  stations 
are  to  be  regarded  as  on  duty  without  troops  fixes  the  duty 
status  of  such  from  the  date  of  the  act.    268. 

Enlistment,  firandnlent.    See,  infra,  traveling  allowances  and  travel  pay. 

Exercising  a  higher  command.    See,  infra,  pay,  increased. 

Horse  and  equipments,  payment  for  use  and  risk  of. 

Under  the  act  of  August  12,  1876,  an  Indian  scout  who  furnishes 
his  own  horse  and  horse  equipments  is  entitled  to  the  allow- 
ance of  40  cents  per  day  provided  therein  "for  their  use  and 
risk  so  long  as  thus  employed,''  as  long  as  he  is  employed  and 
furnishes  such  horse  and  equipments,  although  he  may  be 
temporarily  absent  from  duty  under  proper  authority.    759. 

Indebtedness  of  a  soldier,  withholding.    See,  infra,  post  exchange. 

Leave  of  absence  in  the  Begular,  for  service  in  the  Volunteer. 

An  officer  of  the  Regular  Army  who  was  appointed  therein  upon 
his  discharge  from  the  Volunteer  Army  is  not  entitled  to  leave 
of  absence  for  service  rendered  by  him  in  the  latter  branch 
of  the  Army.     192. 

Leaves  of  absence  of  nurses. 

Under  the  provision  in  the  act  of  February  2,  1901,  that  members 
of  the  Army  Nurse  Corps  '*may  be  granted  leaves  of  absence 
for  thirty  days,  with  pay,  for  each  calendar  year,'*  a  nurse 
who  was  granted  leave  of  absence,  with  pay,  for  thirty  days 
from  the  date  of  her  appointment,  and  who  rendered  no 
service  subsequently,  is  entitled  to  pay  for  the  period  of  such 
leave.    54. 

Major  and  additional  paymaster  appointed  captain  and  paymaster.    See, 
infra,  pay,  and  pay,  extra. 
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Mileage  for  travel  from  the  Fhilippines  to  Japan. 

An  order  to  an  oflScer  of  the  Army  to  travel  from  the  Philippine 
Islands  to  Japan  for  temporary  duty,  and  thence  to  his 
station  in  the  United  States,  is  in  effect  two  distinct  orders, 
and  the  officer  who  traveled  thereunder  did  not  travel  to, 
from,  or  between  our  island  possessions  within  the  meaning 
of  the  act  of  March  2,  1901,  and  he  is  entitled  to  mileage  as 
distinguished  from  actual  expenses.    577. 

Hnrset.    See,  supra,  leases  of  abeenoe. 

Orders  isiued  by  a  laperior  oAoer.     See,  infra,  pay,  increased. 

Fay,  deduction  f^m,  for  Soldieri '  Home.    See,  infra.  Soldiers*  Home. 

Pay  of  an  additional  paymaster  detained  in  service. 

A  major,  additional  paymaster  of  the  Army,  who  was  required  by 
the  exigencies  of  the  service  to  continue  in  the  performance 
.  of  his  duties  as  such  officer  after  having  accepted  an  appoint- 
ment as  captain  and  paymaster,  is  entitled  to  the  pay  of  the 
former  office  while  so  serving.     169. 
See,  infra,  pay,  extra. 

Pay  of  cooks  in  the  Volnnteer. 

Cooks  in  the  Volunteer  Army  who  were  appointed  under  the  act 
of  July  7,  1898,  are  entitled  to  the  pay  of  corporal  only,  as 
provided  for  therein,  and  not  to  the  pay  of  seigeant  of  infan- 
try, as  provided  for  cooks  in  the  act  of  March  2,  1899.    85. 

Pay  of  retired  officers  detailed  at  edncational  institations. 

A  retired  officer  of  the  Army  who,  upon  application  previously 
made,  was  detailed  as  a  professor  of  military  science  and 
tactics  at  the  University  of  Arkansas,  under  the  act  of  Novem- 
ber 3,  1893,  which  provides  that  retired  officers  ''when  so 
detailed  shall  receive  the  full  pay  of  their  rank,"  is  entitled 
to  active-duty  pay  from  the  date  he  received  notice  of  such 
detail.    50. 

Pay  of  retired  officers,  where  not  examined  for  promotion. 

An  assistant  surgeon  of  the  Army,  having  the  rank  of  a  first  lieu- 
tenant of  cavalry,  who  was  not  examined  for  promotion  at 
the  end  of  his  first  five  years  of  service,  as  provided  for  by  the 
act  of  July  27, 1892,  but  who  was  subsequently  retired  upon  the 
actual  rank  which  he  held,  is  entitled  to  three-fourths  of  the 
pay  of  such  rank  only.    872. 

Pay,  additional,  on  a  certiilcate  of  merit 

A  soldier  who  has  been  granted  a  certificate  of  merit  for  distin- 
guished service,  pursuant  to  section  1216,  Revised  Statutes,  is 
entitled  to  the  full  amount  of  additional  pay  provided  there- 
for by  section  1285  "while  he  is  in  the  military  service," 
including  ser>4ce  on  the  retired  list.    405. 
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Pay,  extra,  on  disoharge  by  a  military  board. 

An  officer  of  the  Volunteer  Army  who  was  discharged  on  the  report 
of  a  military  board  organized  under  the  act  of  April  22,  1898, 
*'to  examine  into  the  capacity,  qualifications,  conduct,  and 
efficiency  of  any  commissioned  officer,"  was  not  discharged 
for  the  reason  that  his  service  was  "no  longer  required," 
within  the  ipeaning  of  those  words  in  the  act  of  May  26, 1900, 
and  he  is  not  entitled  to  the  extra  pay  under  the  acts  of 
January  12,  1899,  and  May  26,  1900.    391. 

Pay,  extra,  on  discharge  prior  to  master  oat  of  regiment 

A  soldier  who  enlisted  under  the  act  of  March  2,  1899,  and  who 
was  discharged  prior  to  the  muster  out  of  his  regiment,  is  not 
entitled  to  the  extra  pay  provided  for  by  the  act  of  January 
12, 1899.    660. 

Pay,  extra,  on  discharge  to  aeoept  an  appointment 

A  major,  additional  paymaster  of  the  Army,  appointed  under 
section  1184,  Revised  Statutes,  who  was  not  entitled  to  a  dis- 
charge as  a  matter  of  right  at  the  close  of  the  war  with  Spain, 
and  who  after  having  been  appointed  captain  and  paymaster 
of  the  Army  was  discharged  from  his  former  office,  is  not 
entitled  to  the  extra  pay  provided  by  the  act  of  May  26, 1900. 
169. 

Pay,  extra,  to  paymasters*  clerks. 

The  provision  in  the  act  of  May  26, 1900,  extending  to  "all  volun- 
teer officers  of  the  general  staff "  who  had  not  received  waiting- 
orders  pay  prior  to  discharge,  the  extra  pay  granted  by  the 
act  of  January  12, 1899,  includes  only  commissioned  volunteer 
officers,  and  therefore  does  not  include  paymasters'  clerks, 
who  are  therefore  not  entitled  to  the  extra  pay  provided  for 
therein.    38. 

Pay,  extra,  wkere  enlistment  was  for  three  years. 

A  soldier  who  enlisted  in  the  Regular  Army  June  7, 1898,  for  three 
years,  and  who  was  discharged  June  6, 1901,  by  reason  of  the 
expiration  of  his  term  of  enlistment,  can  not  be  regarded  as 
having  enlisted  for  the  war  only,  within  the  meaning  of  the 
act  of  March  3,  1899,  and  he  is  not  entitled  to  the  extra  pay 
provided  for  by  that  act.    459. 

Pay,  eztra-daty,  of  elerks  at  regimental  headqoarters. 

A  soldier  who  performed  duty  as  a  clerk  at  regimental  headquar- 
ters during  the  civil  war  is  not  entitled  to  extra-duty  pay 
therefor.    666. 

Pay,  increased,  while  exercising  a  higher  command. 

Under  the  provision  in  section  7  of  the  act  of  April  26,  1898,  that 
"in  time  of  war  every  officer  serving  with  troops  operating 
against  the  enemy  who  shall  exercise,  under  assignment  in 
orders  issued  by  competent  authority,  a  command  above  that 
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Fay,  increased,  wUle  exercieiiig  a  higlier  oommand — Continued. 

pertaining  to  his  grade,  shall  be  entitled  to  receive  the  pay 
and  allowances  of  the  grade  appropriate  to  the  command  so 
exercised,"  and  the  provision  in  the  act  of  May  26, 1900,  limit- 
ing payment  of  such  increased  pay  to  officers  so  exercising  a 
higher  command  for  a  continuous  period  of  not  less  than  three 
months,  an  officer  of  the  Army  who,  while  serving  in  the 
Philippine  Islands,  exercised  a  higher  command  prior  to  June 
30,  1900,  imder  assignment  in  orders  issued  by  his  superior 
officer  which  he  was  bound  to  obey,  and  not  by  virtue  of  his 
being  the  senior  officer  present  for  duty,  which  orders  were 
subsequently  confirmed  by  the  commanding  general,  is  entitled 
to  the  pay  and  allowances  of  the  grade  appropriate  to  the 
conmiand  so  exercised,  whether  so  exercised  for  a  continuous 
period  of  three  months  or  not;  but  where  such  higher  com- 
mand was  so  exercised  subsequent  to  June  30,  1900,  payment 
is  not  authorized  unless  the  higher  command  was  so  exercised 
for  a  continuous  period  of  three  months.  59. 
Where  a  battalion  of  artillery  of  less  than  four  companies  was 
organized  by  proper  authority,  a  caplain  who,  under  orders 
issued  by  competent  authority,  exercised  command  of  a  bat- 
talion so  organized  and  operating  against  the  enemy,  is 
entitled  to  the  pay  of  the  grade  appropriate  to  that  com- 
mand. 753. 
Where  the  troops  of  a  regiment  were  stationed  at  separate  places, 
but  the  regimental  organizaticm  was  properly  constituted  and 
maintained,  a  lieutenant-colonel  who  exercised  command  of 
such  organization  under  orders  issued  by  competent  authority 
is  entitled  to  the  pay  of  colonel.    837. 

Pay,  longevity,  of  a  retired  soldier. 

Under  the  provision  in  the  act  of  February  14,  1885,  that  an  en- 
listed man  of  the  Army  who  has  been  retired  shall  receive  75 
per  cent  "of  the  pay  and  allowances  of  the  rank  upon  which 
he  was  retired,"  a  retired  soldier  is  not  entitled  to  the  in- 
creased pay  for  length  of  service  provided  for  by  section  1284, 
Revised  Statutes,  for  service  rendered  after  his  retirement. 
704. 

Fay,  longevity,  of  veterinarians  of  tlie  first  class. 

Veterinarians  of  the  first  class  of  the  Army,  in  computing  their 
increased  pay  for  length  of  service,  are  entitled  to  credit  for 
prior  service  as  veterinary  surgeons.    52. 

Pay,  mounted,  on  transfer  to  field  artillery. 

An  officer  of  the  Army  who  was  transferred  from  the  coast  artil- 
lery, which  branch  of  the  service  does  not  require  officers  to 
be  mounted,  to  the  field  artillery,  which  branch  does  so  re 
quire,  is  entitled  to  pay  as  a  mounted  officer  from  the  date  on 
which  he  assumed  duty  in  the  latter  branch  only.    744. 
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Pay,  one  year's,  to  oi&cert  wbolly  retired. 

The  ''one  year's*'  pay  which  section  1275,  Revised  Statutes,  pro- 
vides shall  be  paid  to  officers  of  the  Army  who  are  wholly 
retired  does  not  include  the  10  per  cent  increase  of  pay  pro- 
vided for  by  the  act  of  March  2,  1901,  for  service  beyond  the 
limits  of  the  States  comprising  the  Union.     737. 

Pay,  10  per  oent  inoreaae  of.     See  supra,  one  year'i,  and  Marine  Corps. 

Pay,  20  per  oent  inoreaae  of,  soldiers  sent  firom  the  Philippines.. 

Under  the  provision  in  the  act  of  March  2,  1901,  granting  increased 
pay  to  officers  and  enlisted  men  of  the  Army  who  served  in 
China  after  May  26,  1900,  and  that  the  time  of  such  service 
shall  be  counted  from  the  date  of  departure  from  the  United 
States  to  the  date  of  return  thereto,  a  poldier  who  was  sent  from 
the  Philippine  Islands  to  China  after  that  date  and  served 
therein  is  entitled  to  the  increased  pay  therein  provided,  from 
the  date  of  his  departure  from  those  islands.     176. 

Paymasters'  clerks.     See  supra,  pay,  extra. 

Pay  tables,  use  of.    See  Revenub-C utter  Service. 

Post  exchange,  withholding  pay  of  soldiers  indebted  to. 

The  amount  of  the  indebtedness  of  a  soldier  to  a  post  exchange, 
not  exceeding  the  amount  of  credit  authorized  by  the  Army 
Regulations,  will  be  withheld  from  any  sum  found  due  him 
on  the  settlement  of  his  accounts.    860. 

<lnartermaster,  as  acting  chief  commissary.     See  Officers,  bonds. 

<lnarters,  commutation  of,  while  returning  to  United  States. 

An  officer  of  the  Army  stationed  at  Manila,  who  was  granted  a 
leave  of  absence  with  permission  to  visit  the  United  States, 
which  leave,  under  the  act  of  March  2,  1901,  did  not  take  effect 
until  he  reached  the  United  States,  is  entitled  to  commutation 
of  quarters  while  traveling  from  Manila  to  the  United  States 
on  a  Government  transport.     746. 

Beeruiting  and  subsisting  volunteers  by  private  persons. 

There  is  no  authority  for  reimbursing  private  individuals  for  ex- 
penses incurred  in  recruiting  and  subsisting  volunteers  for 
service  in  the  Army.    484. 

Beeruiting  officers  at  city  stations.    See,  supra,  duty. 

Beimbursement.    See,  supra,  recruiting. 

Betired  list,  service  of  a  soldier  on.    See,  supra,  pay,  additional. 

Betired  officers.    See,  supra,  pay,  and  Officers,  officer. 

Service  no  longer  required.     See,  supra,  pay,  extra. 

Soldiers'  Home,  deduction  from  pay  for. 

The  provisional  regiment  of  infantry  organized  in  Porto  Rico  was 

organized  for  a  temporary  purpose,  and  the  noncommissioned 

officers  and  privates  thereof  are  not  subject,  without  their 

consent,  to  the  deduction  of  12J  cents  per  month  from  their 

24941— Vol.  8 59 
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ARMY— Continued. 

Boldlerg'  Home,  dedactlon  from  pay  for — Continued. 

pay  provided  for  in  section  4819,  Revised  Statutes,  for  mainte- 
nance of  the  Soldiers*  Home.  586. 
Native  scouts  organized  in  the  Philippine  Islands  in  pursuance  of 
section  36  of  the  act  of  February  2,  1901,  are  not  a  part  of  the 
Regular  Army,  and  the  deduction  for  the  support  of  the  Sol- 
diers' Home  of  12J  cents  per  month  from  the  pay  of  enlisted 
men  of  such  organizations,  under  section  4819,  Revised  Stat- 
utes, can  only  be  made  with  their  consent.    614. 

State,  reimbarsement  of,  for  oofti  in  raising  troops. 

Under  the  acts  of  July  27,  1861,  March  8,  1862,  and  February  14, 
1902,  which  provide  for  reimbursing  of  States  "the  costs, 
.charges,  and  expenses  properly  incurred"  by  them  in  raising 
volunteers  to  suppress  the  insurrection  of  1861,  the  State  of 
Indiana  is  entitled  to  reimbursement  for  costs,  charges,  and 
expenses  so  incurred  and  remaining  unpaid,  including  loss  on 
the  sale  and  redemption  of  bonds  and  interest  thereon  after 
payment  of  the  principal  by  the  United  States  until  the 
redemption  thereof.     714. 

Transportation  of  baggage,  determination  of  weight  of. 

Where  in  the  transportation  by  a  railroad  company  of  a  large 
number  of  soldiers  the  weight  of  the  personal  baggage  of  each 
soldier  is  not  known,  it  will  be  assumed  to  be  the  weight 
ascertained  by  the  War  Department  to  be  the  usual  weight 
carried  by  a  soldier  under  the  particular  circumstances.     264. 

Transportation,  where  paid  for  by  a  soldier.     See,  supra,  reimbursement. 

Traveling  allowanoes  on  discharge  for  firandnlent  enliitment 

An  enlisted  man  who  was  discharged  for  fraud  in  his  enlistment 
is  not  entitled  to  traveling  allowances.    655. 

Travel  pay  on  discharge  for  reenlistment  ^ 

A  soldier  who  enlisted  in  the  Volunteer  Army  for  a  specific  term 
of  service,  and  who,  before  the  expiration  of  his  term  of 
enlistment,  was  dischai^ged  for  immediate  reenlistment  in  the 
Regular  Army,  was  not  severed  from  the  military  service,  but 
transferred  from  one  branch  to  another,  and  he  is  not  entitled 
to  travel  pay.    513. 

Travel  pay  by  a  practieable  route. 

A  soldier  who  reenlisted  at  Fort  Brown,  Tex.,  and  who  was  dis- 
charged at  Guayama,  P.  R.,  is  entitled  to  travel  pay  via  New 
York  City,  that  being  the  shortest  available  route  practicable 
at  the  time  of  his  dischaige  which  was  used  by  the  public.    352. 

The  route  oi  travel  which  was  available  and  practicable  and  used 
by  the  public  at  the  time  a  discharged  soldier  was  entitled  to 
transportation  must,  for  the  purpose  of  travel  pay,  be  regarded 
as  the  shortest  usually  traveled  route.    352. 
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Travel  pay  wbere  a  prior  enllitment  was  fraadulent. 

A  soldier  who  had  deserted  from  one  organization  and  enlisted  in 
another,  and  after  the  expiration  of  his  second  enlistment 
reenlisted  in  a  third  organization,  and  who  after  his  reenlist- 
ment  therein  declared  his  desertion  and  was  restored  to  duty 
without  trial,  is  entitled  to  travel  pay  on  discharge,  notwith- 
standing that  the  second  enlistment  was  fraudulent  and  that 
the  fraud  therein  had  not  been  discovered.    679. 

Travel  pay  where  diioliarged  prior  to  February  8,  1901. 

The  act  of  February  8,  1901,  is  both  prospective  and  retrospective, 
and  a  soldier  of  the  Thirty-sixth  Regiment  of  United  States 
Volunteer  Infantry  who  was  discharged  prior  to  the  date  of 
its  approval  is  entitled  to  travel  pay  in  accordance  with  its 
terms.     366. 

"Troops."    See  Revenue-Cuttbr  Service. 

Veterinarians.    See,  supra,  pay,  longevity. 

ATTORNEY-GENERAL. 

Appointment  by.    See  Coubts,  appointment 

ATTORNEYS. 

Fees,  right  to,  after  the  death  of  the  claimant 

Where  attorneys  had  prosecuted  a  claim  until  it  was  allowed, 
their  failure  to  take  further  action  in  the  case  upon  notice  of 
the  death  of  the  claimant  does  not  defeat  their  right  to  the 
fee  to  which,  under  the  practice  then  existing,  they  were 
entitled.  21. 
See  Pensions. 

AUDITORS. 

Oertiflcate,  oancellation  of,  by. 

An  Auditor  is  not  authorized  upon  his  own  motion  to  cancel  a 
certificate  made  by  him  upon  the  settlement  of  a  claim  until 
after  the  expiration  of  a  year  from  the  date  of  the  certifi- 
cate.   95. 

Suspended  item,  revision  of.    See  Accounts,  revision. 

BARGE  OFFICE  AT  NEW  YORK.    See  Appropriations,  pubUo  build- 
ings. 

BILLS  OF  LADING.    See  Internal  revenue. 

BONDS,  OFFICIAL.    See  Opficbhs. 

BOOKS  OF  MERCHANTS.    See  Accounts,  evidenee. 

BRIDGES.    See  Railroads. 

BURIAL  EXPENSES.    See  Army,  Navy,  and  Pensions. 
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CENSUS. 

Leaves  of  absence,  pay  wUle  ateent  with,  only. 

Employees  in  the  Census  Office,  other  than  those  in  the  printing 
office  therein,  are  entitled  to  pay  while  absent  from  duty  only 
where  leave  of  absence  has  been  actually  grranted  and  taken 
before  the  termination  of  their  employment.     827. 
CERTIFICATE.       . 

Besponsibility  of  an  officer  making.     See  Navy,  certifioate. 
CIVIL  SERVICE. 

Payment,  wkere  employment  is  not  in  conformity  with. 

Since  the  passage  of  the  act  of  April  28, 1902,  the  employment  and 
payment  of  temporary  employees  under  the  appropriation  for 
continuing  the  employment  of  additional  temporary  clerks 
and  employees,  rendered  necessary  by  the  increased  work 
incident  to  the  war  w^ith  Spain,  is  not  authorized,  unless  they 
are  employed  as  prescribed  by  the  civil-service  act  of  January 
16,  1883,  and  the  rules  and  regulations  made  in  conformity 
therewith.    890. 

CLAIMS. 

Authority,  for  seryices  rendered  without.     See,  infra,  serrices,  voluntary. 
Courts,  while  pending  before. 

The  accounting  officers  of  the  Treasury  will  not  settle  a  claim 
against  the  Government  where  the  claimant  is  prosecuting 
the  same  claim  in  the  courts.     841. 
French  spoliation,  not  held  by  assignment. 

The  payment  to  the  administrator  of  the  estate  of  Samuel  Blodgett, 
deceased,  of  the  sum  appropriated  by  the  act  of  March  3, 1899, 
in  payment  of  a  French  spoliation  claim,  is  not  prohibited  by 
the  proviso  therein  that  none  of  said  claims  shall  be  paid  "if 
held  by  assignment,"  although  the  person  acting  as  such 
administrator  had  purchased  an  undivided  half  interest  in 
the  estate  of  the  decedent,  such  purchase  not  having  included 
such  claim,  which  was  not  a  part  of  his  estate.  838. 
Preparation  and  proof  of,  reimbursement  for. 

Claimants  are  not  entitled  to  reimbursement  of  costs  incurred  in 
the  preparation  or  proof  of  their  claims.    498. 
Services  rendered  without  authority. 

A  head  of  a  department  is  not  authorized  to  pay  a  claim  for  serv- 
ices rendered  without  authority  merely  because  incidentally 
something  was  done  which  might  have  been  authorized.     157. 
Unliquidated  damages  for  breach  of  contract     See,  infra,  voluntary. 
Voluntary  payment  of,  reimbursement  for. 

A  payment  by  a  superintendent  of  an  Indian  school,  without 
authority,  of  a  claim  for  unliquidated  damages  for  a  breach  of 
contract  was  a  voluntary  payment,  and  he  is  not  entitled  to 
reimbursement  for  the  amount  so  paid.    582. 
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CLERKS  OF  COURTS. 

Aeoonnti,  approval  of.    See  Accounts,  approval. 

Attendance  on  conrt,  where  bnsinesf  was  transacted. 

A  clerk  of  court  is  entitled  to  per  diem  compensation  for  attend- 
ance on  court  on  a  day  on  which  business  was  'transacted  by 
the  clerk  under  the  orders  of  the  judge,"  although  the  busi- 
ness transacted  is  the  entry  of  orders  made  by  the  judge  at 
another  place  and  sent  to  the  clerk.     848. 

Attorneys,  fees  for  the  admission  of,  to  practice. 

Fees  established  by  a  rule  of  court  for  the  admission  of  attorneys 
to  practice  are  not  official  emoluments  within  the  meaning  of 
section  833,  Revise<i  Statutes,  and  clerks  of  courts  are  not 
required  to  include  in  their  half-yearly  returns  such  fees  col- 
lected by  them.     56. 

Bench  warrant    See  Marshai^. 

Calendars,  court,  making  in  sets  of  three. 

For  making  court  calendars  in  sets  of  three  for  the  use  of  the 
judge,  the  district  attorney,  and  the  clerk  of  court,  the  clerk 
is  entitled  to  folio  fees  for  making  a  record  for  the  calendar 
first  made  of  each  set,  and  to  folio  fees  for  making  a  copy  for 
each  of  the  other  two;  and  in  ascertaining  the  number  of 
folios  in  each  calendar  it  must  be  regarded  as  a  continuous 
recorti.    395. 

Goft  bill,  filing,  prior  to  the  disposition  of  a  case. 

A  clerk  of  a  court  is  not  entitled  to  fees  for  filing  a  cost  bill  in  a 
case  prior  to  the  final  disposition  of  the  case  and  the  entry  of 
judgment  therein.    395. 

Xmoloments  of.     See,  supra,  attorneys. 

Emolument  returns,  compensation  for  making. 

A  clerk  of  a  court  is  not  entitled  to  compensation  for  making  the 
semi-annual  return  of  his  ofladal  emoluments  required  by  sec- 
tion 833,  Revised  Statutes.     402. 

Bntering  orders  sent  by  a  judge.    See,  supra,  attendance. 

Piling  an  oath  of  a  marshal's  clerk. 

A  clerk  of  court  is  not  entitled  to  a  fee  for  filing  the  oath  of  a  mar- 
shal's clerk,  there  being  no  law  requiring  it  to  be  filed  by  the 
clerk.    479. 

Tolio  fees.    See,  supra,  calendars. 

Oath,  administering  an,  to  a  bailiff  in  charge  of  a  jury. 

A  clerk  of  court  is  entitled  to  the  fee  for  administering  the  oath  to 
a  bailiff  in  charge  of  a  jury,  such  oath  not  being  the  oath  of 
office.    479. 
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Oathf ,  fees  for  administering,  to  witnesses. 

Fees  of  clerkB  of  courts  for  administering  oaths  to  witnesses  as  to 
the  correctness  of  their  expense  accounts  are  payable  from  the 
appropriation  for  fees  of  clerks,  and  they  should  be  charged 
by  the  clerks  in  their  accounts  instead  of  being  collected  from 
the  witnesses.  191. 
Prisoners  In  cutody,  order  to  bring  into  court  See  Mabshals. 
Beoogniianoe  of  two  or  more  witnesses  in  the  same  oase. 

A  clerk  of  court  is  entitled  to  but  one  fee  for  taking  the  recogni- 
zance of  two  or  more  witnesses  in  the  same  case,  unless  it  is 
impracticable  to  recognize  them  together.    479. 
Seals  to  oertifled  copies  of  orders  appointing  oommissioners. 

A  clerk  of  court  is  entitled  to  the  fee  for  affixing  the  seal  to  the 
certified  copy  of  an  order  appointing  a  United  States  com- 
missioner furnished  the  appointee,  such  appointee  not  having 
been  an  officer  until  he  accepted  his  appointment.    479. 

Seals  to  snbpcsnas. 

A  clerk  of  court  is  not  entitled  to  additional  fees  for  affixing  seals 
to  subpoenas,  the  seal  being  a  component  part  of  the  writ  for 
the  issuance  of  which  the  fee  is  provided.    479. 

COMMISSIONERS,  UNITED  STATES. 
Alaska,  In,  fees  of. 

Under  the  criminal  code  of  Alaska,  the  commitment  of  persons 
who  have  been  convicted  of  an  offense  must  be  by  "certified 
copy  of  the  entry  of  the  judgment,"  and  for  certifying  such 
an  entry  a  commissioner  is  not  entitied  to  a  fee  of  $1  as  for 
issuing  a  mittimus,  but  to  folio  fees  at  20  cents  a  folio,  as  pro- 
vided by  the  fee  bill  promulgated  by  the  Attorney-General 
August  1,  1900.     863. 

"Oase,"  separate  fees  in  each.    See  infra,  joint  olfenders. 

Oertifled  copies  of  entries  of  judgments.    See  supra,  Alaska. 

Ohinese  cases,  fees  for  hearing  and  deciding. 

The  fee  provided  by  the  act  of  March  3,  1901,  for  United  States 
commissioners  *4or  hearing  and  deciding  a  case  arising  under 
the  Chinese-exclusion  laws,"  is  not  a  case  fee  or  a  per  diem 
fee,  but  is  a  specific  fee  chargeable  in  each  case  only  upon  the 
rendition  of  judgment  therein.  195. 
For  services  arising  under  the  Chinese-exclusion  laws  a  United 
States  commissioner  is  entitled  to  the  fee  provided  by  the  act 
of  March  3, 1901,  for  *' hearing  and  deciding,''  and  to  the  fees 
provided  by  the  act  of  May  28,  1896,  for  taking  complaint, 
issuing  process,  and  for  other  miscellaneous  services  ren- 
dered in  each  case.     195. 

Chinese  cases,  transcripts  in.     See  infra,  transeriptB. 

Commitment  in  default  of  bail.    See  infra,  mittimus. 
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COMMISSIONERS,  UNITED  STATES— Continued, 
Complaint,  taking  a.    See  Bupra,  Ohineie  oaset. 

Dif triot,  iMne  of  subpcBnat  for  witnofses  ontiide  of. 

The  serving  of  a  subpoena  issued  by  a  United  States  commisBioner 
for  a  witness  residing  outside  of  the  district  of  the  commis- 
sioner is  not  authorized  by  law,  and  a  deputy  marshal  is  not 
entitled  to  compensation  or  mileage  for  such  service.    276. 

Soaring  and  dooiding.    See,  supra,  Chinofo  oasos. 

Joint  oflbndors^  soparato  ozamination  of. 

Where  in  a  case  against  several  joint  offenders  it  was  impossible 
for  a  United  States  commissioner  to  hear  and  decide  as  to  all 
of  them  at  the  same  time,  each  separate  examination  consti- 
tutes a  ''case"  within  the  meaning  of  the  first  proviso  to 
section  21  of  the  act  of  May  28,  189A,  and  the  commissioner 
is  entitled  to  separate  fees  in  each  case.    806. 

Jndgot  fitting  as  txamining  magistratoi.    See  Coubtb,  judges. 

Xittimuf  for  commitment  in  default  of  bail. 

Where  a  defendant  who  has  been  arrested  on  a  capias  issued  by  a 
United  States  court  is  brought  before  a  United  States  commis- 
sioner to  give  bail,  the  commissioner  is  authorized  to  commit 
the  defendant  in  default  of  bail,  and  if  the  capias  does  not 
contain  a  mittimus  for  the  defendant  the  commissioner  is 
entitled  to  the  fee  provided  by  law  for  issuing  the  writ.    414. 

Seals,  oathi  adminittered  not  attested  by. 

United  States  commissioners  are  not  required  by  law  to  have  offi- 
cial seals,  and  oaths  administered  by  them  to  officers  of  the 
Government  in  verification  of  their  accounts  for  expenses  are 
valid  without  attestation  by  seal.    575. 

Tranioripti  made  en  orders  of  oonrt  in  Ohineee  oaiee. 

A  United  States  commissioner  is  not  entitled  to  fees  for  making 
transcripts  of  proceedings  under  the  Chinese-exclusion  acts 
where  the  defendants  have  been  dischaiiged,  although  made 
under  an  order  of  court  requiring  transcripts  of  proceedings 
generally,  the  court  having  no  original  jurisdiction  of  this 
class  of  cases.     760. 

Transcripts  made  nnder  orders  of  court. 

Under  an  order  of  the  court  having  jurisdiction  of  proceedings 
a^nst  defendants  who  have  not  been  arrested,  requiring 
transcripts  of  such  proceedings,  a  United  States  commissioner 
is  entitled  to  fees  for  making  such  transcripts.     760. 

Writi  for  the/irrest  of  persons  under  recognisance.    See  Marshaxs. 

COMMUTATION  OF  QUARTERS.    See  Army  and    Rbvsnub   CurntB 
Service,  qnartert. 
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COMPTROLLER  OF  THE  TREASURY. 

Advance  deoiiion  of,  on  an  item  pending  before  an  Anditor. 

The  Comptroller  of  the  Treasury  is  not  authorized  to  render  an 
advance  decision  upon  the  application  of  the  head  of  a 
Department  upon  any  question  pertaining  to  an  item  which 
is  pending  before  an  Auditor  for  settlement.    518. 

CONTRACTS. 

"About"  a  epeeifled  quantity,  having  referenoe  to  a  eorvey. 

Where  a  contract  provided  for  a  specified  quantity  of  excavating, 
which  was  qualified  by  the  word  "about,"  but  the  provision 
had  reference  to  a  survey  by  which  the  actual  quantity 
intended  was  definitely  indicated,  the  word  "about"  will 
not,  as  in  ordinary  cases,  be  restricted  to  a  small  quantity  in 
excess  or  deficiency,  but  the  specified  quantity  will  be 
enlarged  or  diminished  as  required  by  reference  to  the  sur- 
vey. 568. 
Annnhnent  of,  after  waiver  of  a  breach.  See  Postal  service,  extra  pay. 
Damagei  for  delay,  inconvenience  is  not 

In  the  enforcement  of  a  provision  for  a  penalty  for  delay  in  com- 
pleting work  under  a  contract,  inconvenience,  disturbance, 
annoyance,  litter,  or  noise,  or  all  of  these  combined,  are  not 
ordinarily  regarded  as  actual  damages.     646. 
Damages  for  delay,  specification  of  particular  is  exclusive. 

Where  a  contract  specified  the  particular  damages  for  which  a 
contractor  should  be  liable  for  failure  to  complete  the  work 
provided  for  therein  within  the  time  specified,  such  specific 
provision  is  exclusive,  and  he  is  not  liable  for  other  damages 
for  which  he  w^ould  have  been  liable  had  such  specific  pro- 
vision not  been  made.     504. 

Damages  for  delay,  where  the  Government  was  at  fault. 

Where  by  the  sole  fault  of  the  Government  a  contractor  is  delayed 
in  the  completion  of  the  w^ork  provided  for  in  the  contract  he 
is  not  liable  for  damages  for  such  delay.     238. 

See  infra,  extension,  and  time  limitation. 

Delay  caused  by  a  requirement  to  do  other  work.    See  infra,  price. 

Delay  in  completing  work.    See  Bupra,  damages,  and  infra,  inspection. 

Xstimated  quantitity  of  materials,  where  greater  quantity  required. 

A  contract  for  constructing  a  wharf  for  a  stipulated  sum  having 
provided  for  piles  to  be  driven  by  a  hammer  of  a  specified 
weight  and  fall  to  a  refusal  of  1  inch,  and  it  having  been  esti- 
mated that  the  soil  would  require  piles  of'an  approximate 
length  of  40  to  50  feet,  and  expressly  stated  that  the  esti- 
mate was  approximate  only;  and  the  soil  having  required 
piles  of  a  greater  length,  the  contractor  is  not  entitled  to 
payment  for  the  increased  length.     791. 
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Extension  of  time  in  oonsideration  of  improTomenti. 

Where  a  contractor  had  faile<i  to  (deliver  articles  provided  for  in 
a  contract  within  the  time  fixed  therein,  the  Secretary  of 
War  is  authorized,  in  consideration  of  improvements  made 
in  the  articles  to  be  furnished  thereunder,  to  enter  into  a  sup- 
plemental contract  extending  the  time  for  their  delivery.    185. 

Extension  of  time  operating  to  relieve  from  liability. 

Where  the  extension  of  the  time  specified  in  a  contract  with 
the  Government  for  the  completion  of  the  work  provided  for 
therein  will  operate  to  release  the  contractor  or  his  sureties 
from  liability  for  damages,  or  be  otherwise  detrimental  to  the 
Government,  an  officer  of  the  Government  is  not  authorized 
to  make  such  extension  without  appropriate  compensation 
to  the  Government  therefor.     104. 

Extension  to  a  fatnre  date  mast  be  signed  by  the  parties. 

An  extension  to  a  future  specified  date  of  the  time  specified  in  a 
contract  for  the  completion  of  the  work  provided  for  therein 
is  a  new  contract  materially  modifying  the  terms  of  the  pre- 
existing contract,  and  section  3744,  Revised  Statutes,  requires 
that  such  a  contract,  when  made  by  any  of  the  officers  of  the 
Government  to  which  that  section  applies,  shall  be  in  writing 
and  ** signed  by  the  contracting  parties  at  the  end  thereof.** 
104. 

Illegal.    See  Transportation. 

Implied,  for  nse  and  occupation  of  premises.    See  Rent,  holding  over. 

Implied,  not  required  to  be  in  writing. 

Section  3744,  Revised  Statutes,  which  requires  that  contracts 
entered  into  by  certain  officers  shall  be  in  writing,  does  not 
apply  to  implied  contracts  or  to  a  waiver  of  the  time  limita- 
tion in  an  existing  written  contract.     104. 

Inferior  goods  delivered,  double  deduction  from  price. 

Where  a  contract  for  the  sale  of  goods  to  the  Government  pro- 
vides that  if  on  inspection  they  are  found  inferior  to  the  stand- 
ard of  those  called  for  by  the  contract  and  are  accepted,  a 
deduction  twice  greater  than  the  deficiency  in  value  shall  be 
made  from  the  contract  price,  said  deduction  is  a  penalty  and 
not  an  amount  agreed  upon  as  liquidated  damages,  and  only 
the  difference  between  the  value  of  the  goods  furnished  and 
the  value  of  such  as  thould  have  been  furnished  should  be 
deducted  in  making  payment.    562. 

Inspection,  cost  of,  during  delay. 

Where  a  contract  provided  that  the  contractor  should*  be  liable 
for  the  cost  of  inspec'tion  during  a  period  of  delay  in  complet- 
ing the  work  provided  for  therein,  the  fact  that  such  inspec- 
tion was  made  by  an  officer  or  employee  permanently  in  the 
ser\dce  of  the  Government  does  not  relieve  him  from  liability 
for  such  cost.     504. 
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Liquidated  damages  for  delay. 

Where  the  actual  damages  arising  from  delay  beyond  the  time 
specified  in  a  contract  for  the  completion  of  a  work  provided 
for  therein  can  be  readily  ascertained,  and  a  sum  stipulated 
therein  as  liquidated  damages  to  be  paid  for  each  day's  delay  is 
unreasonable,  the  provision  for  liquidated  damages  will  be  con- 
strued to  be  a  provision  for  a  penalty,  which  will  be  enforced 
to  the  extent  of  the  actual  damages  only.     133. 

See,  supra,  inferior  goode,  and,  infra,  penalty. 

Liquidated  damages  for  delay  en  two  buildings. 

Where  a  contract  entered  into  for  the  construction  of  two  build- 
ings to  be  completed  at  different  times,  the  cost  of  one  of  which 
was  much  greater  than  that  of  the  other,  provided  that  a  fixed 
sum  should  be  deducted  from  the  amount  to  be  paid  therefor 
for  each  day's  delay  in  the  completion  thereof,  from  which 
delay  the  Government  suffered  no  damage,  the  sum  so  fixed 
must  be  regarded  as  a  penalty  and  not  as  liquidated  damages. 
487. 

Liquidated  damages  for  risk  of  loss. 

Where  it  was  necessary  for  the  Government  to  use  an  unseaworthy 
boat  during  the  construction  of  a  steam  lighter  by  a  contractor, 
thus  incurring  a  risk  of  loss  of  property  and  life,  but  it  not 
appearing  that  the  contractor  had  definite  knowledge  of  this 
risk  at  the  time  the  contract  was  made,  and  that  a  provision 
therein  for  liquidated  damages  for  delay  in  the  completion  of 
'the  lighter  was  made  in  contemplation  of  such  risk,  the  exist- 
ence of  the  risk  can  not  be  taken  into  consideration  in  con- 
struing the  provision.     764. 

Liquidated  damages,  wkere  the  amount  is  reasonable. 

A  provision  in  a  contract  for  the  payment  by  the  contractor  of 
liquidated  damages  for  delay  in  the  completion  of  the  work 
pro\dded  for  therein,  where  the  amount  stipulated  is  reason- 
able and  it  is  clear  that  the  parties  intended  it  as  liquidated 
damages,  will  be  enforced.     238. 

Keasure  of  value.    See,  infra,  void. 

Kodifloation  of,  by  a  company  sucoeeding  to  a  firm. 

The  Toomey  Brothers  Company  is  not  authorized  to  modify  the 
terms  of  a  contract  made  by  the  firm  of  Toomey  Brothers  &, 
Co.  under  an  allegation  that  it  is  the  successor  of  the  firm.  549. 

Kodiiieation  of,  wbere  prejudieial  to  the  Government 

Officers  of  the  Government  are  not  authorized  to  modify  the  terms 
of  a  contract  which  has  been  entered  into,  if  such  modification 
will  be  prejudicial  to  the  interests  of  the  United  States.    549. 

Hew  oonditions  arising.    See,  infra,  words. 
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Partial  paymenti,  where  not  provided  for. 

Under  a  contract  providing  for  the  payment  of  the  entire  price 
stipulated  therein  upon  the  completion  and  delivery  of  a 
light-house,  a  partial  payment  of  the  amount  before  comple- 
tion is  not  authorized.    549. 

Penalty  for  delay,  not  liquidated  damages. 

Where,  in  a  contract  for  work  to  be  done,  provision  is  made  for  a 
penalty  for  each  day's  delay  in  completing  the  work,  the 
term  "penalty"  will  not  be  construed  to  be  a  provision  for 
liquidated  damages  except  upon  the  most  cogent  e\ddence  that 
the  parties  had  agreed  upon  the  sum  fixed  as  a  measure  of  the 
damages  that  would  be  caused  by  the  delay.  646. 
See,  9upra,  liqnidated  damagei . 
Penalty  for  the  delivery  of  inferior  goods.    See,  supra,  inferior. 

Prioe  for  work,  a  lest,  where  done  after  a  speeifled  date. 

Where  a  contract  provided  that  work  done  after  a  specified  date 
should  be  paid  for  ^t  a  rate  less  than  that  which  was  agreed 
to  be  pcud  for  work  done  before  that  date,  and  the  contractor 
was  delayed  in  the  performance  of  the  work  by  having  been 
required  to  do  other  work  which  was  not  contemplated  by  the 
parties  when  the  contract  was  made,  the  provision  for  a  lesser 
rate  does  not  apply  during  a  period  equal  to  that  during  which 
he  was  so  delayed.    568. 

Prioe  etipnlated,  enforoement  of.     See,  infra,  time  limit 

Bilk  of  loss  of  property,  liquidated  damages  for.    See,  supra,  liquidated 
damages. 

Saving  by  the  Government 

A  contractor  who  failed  to  complete  the  repairs  of  a  vessel  within 
the  time  specified  in  the  contract  therefor,  and  became  liable 
for  the  damages  caused  by  his  delay,  is  not  entitled  to  a  deduc- 
tion therefrom  of  an  amount  saved  by  the  Government  in  the 
cost  of  transportation  by  the  use  of  another  vessel  instead  of 
the  one  which  he  failed  to  have  repaired  in  time.     672. 

Sureties,  oompletion  of  work  by. 

Where  a  contractor,  having  failed  to  complete  the  work  provided 
for  in  the  contract  with  him,  died,  and  the  contract  haci  not 
been  annulled  or  rescinded,  the  sureties  are  authorized  to 
complete  it;  but  there  is  no  authority  to  pay  to  them  percent- 
ages retained  from  payments  made  to  the  contractor,  nor  to 
pay  them  for  work  which  they  may  do,  except  upon  an  ad- 
justment of  all  equities  of  the  decedent.    552. 

Sureties,   payment  to,   of  retained  percentages.     See,   supra^  sureties, 
completion. 
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Time  limitatioii,  eifeot  of  waiver  of. 

The  waiver  of  the  time  limitation  in  a  contract  leaves  all  other 
provisions  of  the  contract  in  force,  and  for  the  performance 
of  the  work  provided  for  therein  the  contractor  is  entitled  to 
the  price  stipulated  therefor  in  the  contract,  leas  the  amount 
of  damages  arising  from  the  delay.  104. 
Where  the  time  specified  in  a  contract  for  the  completion  of  the 
work  provided  for  therein  is  waived,  a  provision  therein  for 
damages  for  delay  continues  in  force  after  the  expiration  of 
the  time  so  specified.     133. 

Time  limitation,  waiver  of. 

Where,  after  the  expiration  of  the  time  specified  in  a  contract  for 
the  completion  of  the  work  therein  provided  for,  a  contractor 
is  permitted  to  continue  in  the  performance  thereof,  the  time 
limitation  is  thereby  waived.     104. 

Void,  where,  the  price  speeifled  in,  may  be  adopted. 

Where  a  contract  was  void  because  not  executed  in  accordance 
with  the  requirements  of  section  3744,  Revised  Statutes,  but 
services  had  been  rendered  thereunder  and  accepted  by  the 
Grovemment,  the  accounting  officers  are  authorized  to  settle 
a  claim  therefor  upon  an  implied  contract  for  their  fair  value; 
and  in  the  absence  of  other  evidence  the  terms  agreed  upon 
by  the  parties  may  be  adopted  as  a  fair  measure  of  such 
value.     526. 

Waiver  of  a  breach  of.    See  Postal  Service,  extra  pay. 

Words,  general,  not  having  reference  to  new  conditions. 

Where  in  the  prosecution  of  work  a  condition  arises  of  such  a 
character  that  it  can  not  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  the  parties  when  they  made  the  con- 
tract, general  words  used  by  them  which  are  broad  enough 
to  include  such  new  condition,  but  which  were  not  used  by 
them  with  reference  to  the  possibility  of  its  arising,  will  not 
be  construed  as  applying  thereto.    568. 

Writing,  where  required  to  be  in.     See,  supra,  extension,  and  implied. 

COURTS,  UNITED  STATES. 

Adjonmment  by  the  marshal  on  order  of  the  conrt    See  Marshals, 

baUilb. 
Appointment  by  a  judge,  a  nomination  is  not 

The  appointment  by  the  Attorney-General  on  the  recommenda- 
tion of  a  judge  is  not  an  appointment  by  the  judge,  and  the 
provision  in  the  act  of  August  13,  1888,  that  no  person  related 
to  any  judge  shall  be  appointed  or  employed  by  him  in  any 
office  or  duty  in  any  court  of  which  he  is  a  member,  does  not 
apply  thereto.  736. 
Approval  of  accounts.     See  Accounts,  approval. 
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COURTS,  UNITED  STATES-^ontinaed, 
Judges  sitting  as  examining  magistrates. 

A  judge  sitting  as  an  examining  magiBtrate  is  acting  as  a  United 
States  commissioner,  and  a  marshal  is  entitled  to  a  per  diem 
fee  for  attendance  before  him.    831. 
Judgments  of,  on  claims  against  the  United  States.     See  Appropriations, 

judgments. 
Seal  of,  to  an  indorsement  on  a  warrant     See  Marshals,  seal. 

CUSTOMS. 

Duties  on  sugars  broaght  firom  Porto  Sioo. 

The  Government,  having  exacted  on  sugars  brought  into  New  York 
from  Porto  Rico  the  duties  imposed  by  law  on  imported  sugars, 
is  estopped  from  denying  that  the  sugars  were  imported.    12. 
Dnties,  refundment  of  moneys  erroneously  coUeoted  as. 

Under  the  act  of  March  3,  1875,  which  authorizes  the  Secretary 
of  the  Treasury  to  refund,  in  accordance  with  a  judgment  of 
a  circuit  or  district  court,  moneys  collected  in  accordance  with 
a  decision,  ruling,  or  direction  previously  given  by  him,  he  is 
authorized  to  refund  moneys  erroneously  collected  by  his 
direction  as  duties  on  sugars  brought  into  New  York  from 
Porto  Rico  between  April  10,  1899,  and  May  1,  1900.     12. 

See,  infra,  judgments,  and  refundment. 
Gangers  at  Boston,  compensation  of. 

The  compensation  of  the  ganger  at  the  port  of  Boston  having  been 
fixed  by  section  2742,  Revised  Statutes,  at  $2,000  a  year,  not 
to  exceed  the  amount  of  fees  earned  by  him,  and  the  fees  of 
gaugers  having  been  abolished  by  the  act  of  June  10,  1890, 
but  provision  having  been  made  therein  that  when  such  fees 
constituted  the  compensation  of  any  officer  he  should  receive 
the  same  amount  which  he  would  have  been  entitled  to  receive 
if  such  fees  had  not  been  abolished,  the  ganger  is  entitled 
to  compensation  equal  to  the  amount  he  would  have  earned 
if  their  collection  had  continued;  and  the  reduction  of  his 
compensation  by  the  Secretary  of  the  Treasury  was  unauthor- 
ized. 386. 
Judgments  against  a  ooUeotor,  payment  of. 

A  certificate  of  probable  cause,  in  accordance  with  section  989, 
Revised  Statutes,  having  been  issued  in  a  suit  against  a  col- 
lector of  customs  for  duties  illegally  exacted  on  sugars  brought 
into  New  York  from  Porto  Rico  between  April  10,  1899,  and 
May  1,  1900,  the  t)ermanent  appropriation  made  by  section 
3689,  Revise<l  Statutes,  for  repayment  to  importers  of  excess 
of  dejKJsits  for  unascertaine<i  duties  or  other  moneys  paid 
under  protei»t,  is  applicable  to  the  payment  of  the  judgment 
ren<lered  therein  against  the  collei^tor,  including  interest  and 
costs,  and  payment  thereof  should  be  made  to  the  plaintiffs. 
145. 
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Befiuidment  of  duties  ezaeted  in  Porto  Sioo.     See  Appropriations, 

authority. 
Beftindment  of  duties  or  fines  on  oigars  from  Porto  Bioo. 

Under  authority  to  refund  duties  paid  under  protest  on  imported 
merchandise,  the  Secretary  of  the  Treasury  is  not  authorized 
to  refund  duties  paid  without  protest,  or  fines  equivalent  to 
duties,  imposed  on  cigars  brought  into  New  York  from  Porto 
Rico  between  April  10,  1899,  and  May  1,  1900.    511. 
See,  supra,  duties,  and  judgments. 
DAMAGES.    See  Contracts,  and  Transportation. 
DEPARTMENTS,  EXECUTIVE. 

Closed  by  order  of  the  President.     See  Holidays. 

Closed;  payment  of  per  diem  employees,  where.    See  Officers,  per  diem. 

Detail  of  employees  not  specifieally  provided  for. 

The  provision  in  section  4  of  the  act  of  August  5,  1882,  that  no 
civil  oflBcer  or  employee  shall  "be  employed  at  the  seat  of 
government  in  any  executive  department  or  subordinate 
bureau  or  office  thereof,  or  be  paid  from  any  appropriation 
made  for  contingent  expenses,  or  for  any  specific  or  general 
purpose,  unless  such  employment  is  authorized  and  payment 
therefor  specifically  provided  in  the  law  granting  the  appro- 
priation, and  then  only  for  services  actually  rendered  in  con- 
nection with  and  for  the  purposes  of  the  appropriation  from 
which  payment  is  made,"  does  not  prohibit  an  executi\'e 
department  from  detailing  clerks  or  employees  employed 
under  such  appropriations  to  duties  not  connected  with  and 
for  the  purpose  of  the  appropriation  from  which  payment  is 
made.     776. 

Employees  not  specifically  provided  for.     See,  supra,  detail. 
Leaves  of  absence.    See  Leaves   of  absence,   and   Engraving    and 
Printing,  Bureau  of. 

DEPARTMENTS,  HEADS  OF. 

Authority  of,  to  change  compensation  fixed  by  law.    See  Officbes,  com- 
pensation. 

Authorisation  of  services.     See  Claims,  servioes. 

Comptroller,  obtaining  decision  by.    See  Comptroller  of  the  Trbaa- 

URY,  advance  decisions. 
Discretion  of.    See  Secretart  of  the  Treasury,  warrants. 
DISTRICT  ATTORNEYS. 

Accounts,  approval  of.    See  Accounts,  approval. 
Alaska,  for  the  Territory  of. 

Alaska  is  a  ** Territory  of  the  United  States'*  within  the  mearnqg 
of  the  act  of  May  1,  1876,  and  the  district  attorney  of  the 
district  of  Alaska  is  an  officer  of  the  Territory.    215. 
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DISTRICT  ATTORNEYS-Continued. 
Aluka,  for  the  Territory  of — Continued. 

The  district  attorney  of  the  district  of  Alaska  does  not  become 
entitled  to  the  salary  of  the  office  until  he  enters  ''upon  the 
duties  of  such  office  in  such  Territory.*'     215. 
See  Officebs,  death. 
Yaeation  of  office  of  aseiitant  attorney. 

The  assistant  attorney  for  the  district  of  Hawaii  did  not  vacate 
his  office  by  accepting  an  appointment  to  exercise  the  duties 
of  the  office  of  district  attorney  for  that  district,  then  vacant, 
until  it  should  be  filled,  and  he  is  entitled  to  the  salary  of 
his  office  on  reentering  upon  its  duties.  785. 
DISTRICT  OF  COLUMBIA. 

Additional  employees  for  the  street  sweeping  office.    See  Appropria- 
tions, specific  provision. 

DRAPING  BUILDINGS.    See  Pubuc  Buildings,  draping. 

DUTIES.     See  Customs,  duties,  judgments,  and  refundment.. 

ENGRAVING  AND  PRINTING,  BUREAU  OF. 
Leaves  of  absence  to  clerks  of. 

The  provision  in  the  act  of  July  6,  1892,  that  ''the  employees  of 
the  Bureau  of  Engraving  and  Printing"  shall  be  allowed  leave 
of  absence,  with  pay,  hot  to  exceed  thirty  days  in  any  one 
year,  operates  to  except  such  employees,  but  not  the  clerks  of 
the  Bureau,  from  the  provisions  contained  in  the  act  of  March 
15,  1898,  regulating  the  grantmg  of  leaves  of  absence  to  clerks 
or  employees  of  the  Executive  Departments.    152. 

EVIDENCE.    See  Accounts,  evidence;  and  Officers,  compensation. 

FEES.    See  Attorneys,  Clerks  of  Courts,  Commissioners,  Marshals, 
and  Witnesses. 

FRENCH  SPOLIATION  CLAIMS.    See  Appropriations. 
GAUGERS.    See  Customs. 
GOVERNMENT  PRINTING  OFFICE. 
Holidays,  pay  of  per  diem  employees  on. 

An  employee  of  the  Government  Printing  Office  who,  by  reason 
of  public  necessity,  is  required  to  work  on  a  day  which  the 
law  declares  to  be  a  public  holiday,  and  for  which  it  provides 
that  he  shall  receive  the  same  pay  as  on  other  days,  is  entitled 
to  pay  for  such  day  in  addition  to  the  pay  to  which  he  is 
entitled  by  the  statute.  322. 
Per  diem  employees  of,  payment  of,  where  the  office  was  closed. 

Employees  of  the  Government  Printing  Office  who  are  employed 
for  an  indefinite  period  and  not  by  the  day,  hour,  or  piece, 
whether  their  compensation  is  measured  by  the  day,  month, 
or  year,  are  entitled  to  their  pay  for  days  on  which  the  office 
is  closed  by  Executive  order;  but  employees  whose  compen- 
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GOVERNMENT  PRINTING  OFFICE— Continued. 

Per  diem  employees  of,  payment  of,  wliere  the  office  was  closed — Cont'd, 
eation  is  measured  by  the  hour  are  nob  entitled  for  such  days 
unless  they  are  required  to  work  a  certain  number  of  hours 
per  day.     235. 
GUARDIANS. 

Payment  to.    See  Pensions,  gnardiaas. 
Wards  of,  payment  to,  unauthorised. 

In  the  absence  of  a  settlement  by  and  of  the  final  discharge  of  a 
guardian,  payment  to  his  wards  of  an  amount  appropriated 
to  him  as  guardian  is  not  authorized.     205. 
HAWAII.     See  Appropriations. 
HOLIDAYS. 

Departments  closed  on,  by  order  of  the  President 

Days  on  which  the  Executive  Departments  are  closed  by  order  of 
the  President  must  be  regarded  as  legal  holidays  within  the 
provision  of  the  act  of  February  24,  1899,  that  **the  thirty 
days'  annual  leave  of  absence  with  pay  in  any  one  year,  to 
clerks  and  employees  in  the  several  Executive  Departments 
authorized  by  existing  law,  shall  be  exclusive  of  Sundays  and 
legal  holidays."     182. 
Per  diem  employees,  where  required  to  work  on.     See  Government 
Printing  Office,  holidays;  and  Internal  Revenue,  gangers. 
INDIAN  AFFAIRS. 

Accounts,  verification  of,  oaths  as  to  employees. 

An  oath  of  an  Indian  agent  to  a  report  that  employees  claimed  for 
in  their  accounts  were  bona  fide  employed  at  the  compensa- 
tion claimed,  and  that  such  service  was  necessary,  is  not  the 
verification  of  an  account  by  oath,  and  the  agent  is  entitled  to 
reimbursement  for  the  expense  necessarily  incurred  by  him 
in  making  such  oath.  590. 
See,  infra,  oaths. 
Agents  and  agency  employees.     See,  supra,  acooonts,  infra,  oaths;  and 

Officers,  compensation. 
Agents,  trayeling  expenses  of,  for  trayel  from  home.      See  Traveling 

Expenses,  home. 
Agents,  trayelijig  expenses  of,  to  field  of  duty.     See  Traveling  Expenses, 

dnty. 
Commissioner  of,  findings  by.     See  Accounts,  findings. 
Oaths  as  to  employment  of  employees  of  agents. 

The  provision  in  section  5  of  the  act  of  March  3,  1875,  which 
requires  Indian  agents  to  make  quarterly  statements  under 
oath  that  employees  claimed  for  in  their  accounts  were  bona 
fide  employed  at  the  compensation  claimed,  and  that  such 
service  was  necessary,  applies  only  to  Indian  agents  and 
agency  employees.  590. 
See,  supra,  accounts. 
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INDIAN  AFFAIRS— Continued. 

Snipeiuiion,  oompensation  of  an  agent  during.    See  Officbrs,  eompeaaation. 
INDIANA,  STATE  OF.     See  Akmy,  State,  peimbnrMment. 
INTERNAL  REVENUE. 

Bills  of  lading,  payment  for  stamps  to  be  affixed  to. 

Payment  for  internal-revenue  stamps  required  by  section  25  of  the 
act  of  June  13,  1898,  to  be  affixed  to  bills  of  lading  for  trans- 
portation to  be  furnished  for  the  Government,  where  the  car- 
rier exacts  payment  therefor,  is  authorized.    821, 
Commissioner  of.    See,  infra,  eompromising. 
Compromising  a  snit  against  the  United  States. 

Section  3229,  Revised  Statutes,  which  authorizes  the  Ck>mmiBBioner 
of  Internal  Revenue  to  compromise  any  icase  arising  under  the 
revenue  laws,  ^^  instead  of  commencing  suit  thereon,''  does 
not  authorize  him  to  compromise  a  suit  brought  against  the 
United  States.  164. 
Disclosure  of  liability;  inqniry  abont  return. 

An  inquiry  by  a  person  subject  to  internal-revenue  tax  whether 
he  might  postpone  making  his  return  of  property  liable  to  tax 
is  not  a  consent  to  disclose  the  particulars  of  such  property 
within  the  meaning  of  section  3173,  Revised  Statutes.    697. 
Diselosnre  of  liability,  request  for  blanks. 

A  letter  having  been  mailed  by  a  bank  on  the  25th  day  of  June 
asking  a  collector  of  internal  revenue  for  blanks  on  which  to 
make  a  return,  a  penalty  imposed  for  failure  by  the  bank  to 
make  a  return  before  the  1st  day  of  August  was  wrongfully 
imposed,  and  refundment  thereof  is  authorized.  663. 
Drawback  on  articles  shipped  to  the  Philippines. 

The  provision  in  the  act  of  June  13,  1898,  for  the  allowance  of  a 
drawback  of  the  amount  of  internal-revenue  taxes  paid  on 
certain  articles  "when  exported"  applies  only  to  articles 
shipped  to  a  foreign  country,  and  does  not  authorize  the 
allowance  of  a  drawback  on  articles  shipped  to  the  Philip- 
pines. 427. 
Gangers,  employed  while  traveling. 

In  computing  the  fees  of  an  internal-revenue  ganger  under  the  act 
of  July  7,  1898,  a  day  on  which  a  ganger  was  traveling  to  a 
place  at  which  he  was  assigned  to  do  gauging  shooid  be 
included  in  the  **day8  on  which  he  was  actually  employed 
during  the  month."    691. 

Gangers,  fees  of,  for  gauging. 

Internal-revenue  gangers  employed  for  indefinite  periods  are  not 
per  diem  employees,  and  they  are  not  entitled  to  fees  on  holi- 
days on  which  no  gauging  is  done  by  them.    691. 
Gangers,  traveling  expenses  of,  while  sick.    See  Travklimq  Expjensbs^ 
sickness. 

24941— Vol.  8 60 
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INTERNAL  REVENUE— Continued. 

Judgments  against  revenue  officers,  interest  on. 

Where  a  judg:tnent  is  recovered  in  a  suit  against  a  revenue  officer, 
and  under  a  certificate  of  probable  cause  the  judgment  be- 
comes payable  by  the  United  States,  the  Government  is  not 
liable  for  interest  after  the  date  of  final  judgment.     774. 

Oleomargarine  purcliased  as  butter. 

A  firm  of  grocers  who  purchased  oleomai^rine  as  butter  and 
paid  a  special  tax  as  a  retail  dealer  in  oleomargarine  is  not 
entitled  to  refundment  thereof  by  reason  of  its  want  of 
knowledge  of  the  nature  of  the  article  at  the  time  it  was  pur- 
chased.    159. 

Penalty,  remission  of,  after  payment 

The  Secretary  of  the  Treasury  having  remitted  a  penalty  imposed 
by  the  internal-revenue  laws,  but  the  penalty  having  been 
paid  before  the  remission  thereof  became  operative,  the  Ck>m- 
missioner  of  Internal  Revenue  is  not  authorized  to  refund  the 
amount  thereof.    670. 

Bedemption  of  documentary  stamps,  within  two  years. 

The  provision  in  the  act  of  May  12,  1900,  that  "  no  claim  for  the 
redemption  of  or  allowance  for  stamps  shall  be  allowed  un- 
less presented  within  two  years  after  the  purchase  of  said 
stamps  from  the  Government"  can  not  be  construed  to  au- 
thorize the  allowance  of  claims  for  the  redemption  of  docu- 
mentary internal-revenue  stamps  presented  within  two  years 
from  the  approval  of  the  act.    363. 

Befnndment  of  taxes  paid  by  stamps. 

Distinct  specific  provisions  are  respectively  made  by  section  3220, 
Revised  Statutes,  for  refunding  internal-revenue  taxes  col- 
lected upon  assessment,  and  by  the  act  of  May  12,  1900,  for 
redeeming  stamps  purchased  for  the  payment  of  taxes  au- 
thorized to  be  so  paid;  and  the  Commissioner  of  Internal 
Revenue  is  not  authorized  by  said  section  to  allow  as  a  refund- 
ment of  taxes  ^'in  any  manner  wrongfully  collected"  the 
value  of  documentary  or  proprietary  stamps  purchased  in 
quantities  of  less  than  $2,  face  value,  or  of  any  stamps  not 
presented  within  two  years  after  they  were  purchased  from 
the  Government    280. 

Stamps.    See,  supra,  bills  of  lading,  redemption,  and  reftindment 

Statute,  suspension  of,  by  a  eolleetor.    See  Statutes,  suspension. 

Widow  succeeding  to  the  business  of  ber  deceased  husband. 

A  widow  who  succeeded  to  the  property  and  business  of  her 
deceased  husband  and  was  appointed  his  executrix,  and  who 
paid  a  tax  assessed  against  her  personally  as  proprietress  of  a 
billiard  room  for  a  period  during  which  the  busineas  was  car- 
ried on  by  the  deceilent,  isj  entitled  to  refundment  thereof.    83. 
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INTEREST. 

Indebtedness,  liability  of  the  United  States  for,  on. 

The  United  States  is  not  liable  for  interest  on  its  ordinary  indebt- 
edness.   498. 
See  Internal  Revenue,  judgments. 

JUDGMENTS,  PAYMENT  OF.     See  Appropriations  and  Customs. 

LEAVES  OF  ABSENCE.  See  Army,  Census,  Engraving  and  Printing, 
Holidays,  Navy,  Revenue-Cutter  Service,  pay;  and  Traveling 
Expenses. 

LIFE-SAVING  SERVICE. 

Bevenne-cntter  oifleers  detailed  to.     See  Revenue-Cutter  Service,  mile- 
age. 
Transportation  of  a  crew  to  save  a  person  drowned. 

The  employment  of  a  regular  crew  of  a  life-saving  station  is  au- 
thorized for  saving  lives  imperiled  by  shipwreck  only,  and 
expenses  incurred  in  transporting  a  crew  for  the  purpose  of 
saving  the  life  of  a  person  who  was  drowned  while  bathing 
in  the  surf  is  not  payable  from  the  appropriation  for  the  Life- 
Saving  Service.    258. 

LIGHT-HOUSE  SERVICE. 

Lens,  expenses  of  fitting  and  placing.    See  Appropriations,  annual. 
MARINE  BAND.     See  Marine  Corps,  pay. 
MARINE  CORPS. 

Band,  pay  of  mnsioians  retired.     See,  infra,  pay. 

Cooks,  pay  of.    See,  infra,  pay. 

Discharge  for  disability  kX  enlistment    See,  infra,  traveling  allowances. 

Forfeiture,  pay  excepted  from.    See,  infra,  pay. 

Mileage,    See,  infra,  traveling  expenses. 

Pay  excepted  firom  forfeiture. 

A  marine  having  been  sentenced  by  a  court-martial  to  be  con- 
fined for  a  specified  period  and  to  forfeit  all  of  his  pay  except 
certain  specified  sums  during  said  ]ieriod,  and  at  a  subsequent 
date  his  confinement  for  the  unexpired  portion  of  such  period 
having  been  remitted,  he  is  entitled  to  the  part  of  his  pay 
excepted  from  forfeiture.  835. 
A  marine  who  had  committed  an  offense  by  which  all  pay  due 
him  was  subject  to  forfeiture,  and  who,  for  that  offense,  was 
sentenced  by  a  court-martial  to  confinement,  with  forfeiture 
of  a  portion  of  his  future  pay,  is  entitled  to  the  portion  of  his 
pay  thereafter  accruing  which  was  excepted  from  forfeiture. 
888. 
Pay  of  cooks. 

There  is  no  law  that  provides  for  cooks  for  the  Marine  Corps  or 
for  an  increase  of  pay  for  extra  duty  of  privates  of  that  corps 
detailed  for  service  as  cooks.    419. 
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Pay  of  musicians  retired  under  act  of  February  14,  18S0. 

A  musician  of  the  Marine  Band  retired  under  the  act  of  February 
14,  1885,  should  be  paid  three-fourths  the  pay  of  his  grade  as 
fixed  by  law  from  time  to  time,  notwithstanding  that  it  may 
not  be  the  same  as  it  was  when  he  was  retired.     845. 

Pay,  extra  duty.    See,  supra,  pay  of  cooks. 

Pay,  10  per  cent  increase  of,  for  service  at  foreign  stations. 

Under  the  provisions  in  the  act  of  ^larch  2,  1901,  "for  additional 
10  per  cent  increase  on  pay  of  oflBcers  of  the  Army  serving  at 
foreign  stations,*'  service  by  a  captain  of  the  Marine  Corps  as 
judge-advocate  of  a  court-martial  at  the  naval  station  at  Samoa 
is  service  at  a  foreign  station,  and  he  is  entitled  to  the  increase 
of  pay  provided  for  by  that  act  while  performing  such  service. 
299.  " 

Pay,  10  per  cent  increase  of,  while  on  shore  duty. 

Officers  and  enlisted  men  of  the  Marine  Corps  who  served  as  a 
part  of  the  complement  of  a  vessel  which  visited  Panama,  and 
who  performed  duty  on  shore  for  about  ten  days,  are  not 
entitled  to  the  10  and  20  per  cent  increase  of  pay  provided  for 
by  the  act  of  March  2,  1901,  for  serving  beyond  the  limits  of 
the  States  comprising  the  Union.     742. 

Pay,  20  per  cent  increase  of,  while  returning  to  United  States. 

A  marine  who  had  served  at  a  station  beyond  the  limits  of  the 
United  States  is  entitled,  under  the  act  of  March  2,  1901,  to 
20  per  cent  increase  of  pay  while  returning  to  the  United 
States,  although  the  vessel  on  which  he  was  directed  to  take 
passage  returned  by  route  longer  than  that  usually  traveled, 
and  although  he  performed  duty  on  the  vessel.     850. 

Begulations  of  the  Navy  are  applicable  to. 

The  Marine  Corps  is  subject  to  the  regulations  established  for  the 
j^vemment  of  the  Navy,  so  far  as  the  conditions  of  that 
service  will  admit,  except  when  detached  for  service  with  the 
Army  by  order  of  the  President,  and  the  reward  to  be  offered 
for  the  return  of  an  enlisted  man  deserting  from  the  Marine 
Barracks  at  Washington,  D.  C,  and  the  expenses  to  be  reim- 
bursed for  such  return,  are  limited  by  the  Navy  Regulations 
providing  for  rewards  to  be  offered  and  expenses  to  be  reim- 
bursed in  cases  of  enlisted  men  deserting  from  the  Navy.    530. 

Beward  for  the  return  of  a  deserter.    See,  supra,  regulations. 

TraTeling  allowances  are  not  in  the  nature  of  oompeaaation. 

Payment  of  traveling  allowances  on  discharge  to  an  enlisted  man 
of  the  Marine  Corps  who  at  the  time  of  hLs  discharge  was 
indebted  for  clothing  overdrawn  is  not  prohibited  by  the 
provision  in  section  1766,  Revised  Statutes,  that  no  compensa- 
tion shall  be  paid  to  any  person  who  is  in  arrears,  traveling 
allowances  on  discharge  not  being  in  the  nature  of  compenaa- 
tion.    624. 
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Traveling  rilowmnoet  on  disoharge  for  diiability. 

An  enlisted  man  of  the  Marine  Corps  who  was  dischai^ged  for  a 
disability  which  existed  at  the  time  of  his  enlistment,  but 
which  was  not  concealed  by  him,  is  entitled  to  traveling 
allowances  to  the  place  of  his  enlistment.    624. 

Traveling  ezpeneet,  aotnal,  for  travel  abroad. 

The  act  of  June  10,  1896,  which  provides  that  officers  of  the 
Marine  Corps  traveling  under  orders  without  troops  shall  be 
allowed  the  same  milef^^e  as  was  then  allowed  officers  of  the 
Navy  traveling  without  troops,  applies  both  to  travel  within 
the. United  States  and  to  travel  abroad;  and  an  officer  of  the 
Marine  Corps  so  traveling  is  entitled  to  mileage  at  the  rate  of 
8  cents  per  mile  for  travel  in  the  United  States  and  to  actual 
and  reasonable  expenses  only  for  travel  abroad.    123. 

MARSHALS. 

Aoooonts,  approval  of.    See  Accounts,  approval. 

Bailiflh,  attendance  of,  on  the  order  of  the  court. 

A  bailiff  who  is  in  attendance  on  the  first  day  of  a  term  of  a  dis- 
trict court,  upon  which  the  court  is  adjourned  by  a  written 
order  of  the  judge  directing  the  marshal  to  adjourn  it  to  a 
specified  day  in  the  term,  and  who  attends  on  such  day,  is  in 
attendance  upon  the  order  of  the  court,  as  provided  by  the 
act  making  appropriations  for  the  pay  of  bailifte,  and  tie  is 
entitled  to  pay  therefor.    699. 

BailiiBi,  attendance  of,  on  the  order  of  the  Judge. 

Payments  of  per  diem  compensation  to  bailiffe  and  court  criers  for 
attendance  upon  court  upon  order  of  the  judge,  where  approved 
by  the  court,  as  provided  by  the  act  of  February  22,  1875, 
must  be  allowed  by  the  accounting  officers  unless  it  is  affirma- 
tively shown  that  such  attendance  was  upon  a  judge  at  cham- 
bers acting  as  a  judge  and  not  as  a  court.    844. 

Bench  warrant  for  the  arrest  of  a  person  under  recognisance. 

The  provision  in  the-  act  of  March  3,  1887,  which  prohibits  the 
payment  of  fees  to  marshals  or  clerks  of  courts  for  the  service 
of  a  bench  warrant  for  the  arrest  of  a  person  who  is  under  a 
recognizance,  does  not  apply  to  a  writ  or  warrant  issued  by  a 
United  States  commissioner  for  the  arrest  of  such  person  for 
a  different  offense,  and  a  deputy  marshal  is  entitled  to  com- 
pensation and  mileage  for  serving  such  second  writ  or  war- 
rant    197. 

Chinese  persons  arrested  without  a  warrant.    See,  infra,  prisoners. 

Oommissions  on  settlement  without  sale  of  property.    See,  infra,  term  of 
office. 

Court  eriers,  attendance  of,  on  the  order  of  the  judge.    See,  supra,  hailift. 
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Court  oriert,  attendanoe  of,  where  not  under  the  order  of  the  eonrt 

Under  the  provision  in  section  715,  Bevised  Statates,  that  criers 
of  courts  shall  receive  per  diem  compensation  "for  their 
actual  attendance''  upon  court,  and  the  provision  in  the  act 
of  March  3,  1901,  that  they  "shall  be  deemed  to  be  in  actual 
attendance  when  they  attend  upon  the  order  of  the  court,"  a 
crier  is  not  entitled  to  compensation  for  attendance  on  days 
when  the  court  was  closed  and  where  he  did  not  attend  upon 
an  order  of  the  court.  508. 
Xxpenies,  aotnal,  for  service  nearer  another  deputy. 

Travel  by  a  deputy  nuurshal  to  serve  a  monition  upon  a  person  in 
the  county  in  which  his  headquarters  were  located,  although 
the  person  upon  whom  service  was  made  was  nearer  to  the 
headquarters  of  a  deputy  in  an  adjoining  county,  was  necessary 
travel,  and  he  is  entitled  to  compensation  and  actual  expenses 
for  making  the  service.  312. 
Indian  Territory,  summons  issued  by  the  United  States  court 

A  field  deputy  marshal  is  entitled  to  the  compensation  provided 
by  section  829,  Revised  Statutes,  and  the  act  of  May  28,  1896, 
for  serving  a  summons  issued  by  the  United  States  court  in 
the  Indian  Territory  upon  the  petition  of  the  Commission  for 
the  Five  Ci\ilized  Tribes.    618. 
Xileage  on  subpoenas  for  witnesees  outside  of  the  district.    See  Commis- 
sioners, districts. 
Xileage  where  the  travel  was  unnecessary. 

Travel  by  a  deputy  marshal  to  serve  a  warrant  of  arrest,  where 
there  was  another  deputy  nearer  to  the  place  of  arrest,  was 
unnecessary,  and  he  is  not  entitled  to  mileage  therefor.  233. 
Travel  by  a  deputy  marshal  to  the  place  of  his  headquarters,  to 
serve  a  subpoena  on  a  witness  to  appear  before  a  United  States 
commissioner  eight  days  after  its  issuance,  was  unneceaaary, 
and  he  is  not  entitled  to  mileage  therefor.  233. 
Poor  litigants,  compensation  for  serving  process  for. 

Under  the  provision  in  section  5  of  the  act  of  July  20,  1892,  that 
the  United  States  shall  not  be  liable  for  costs  in  suits  brought 
by  poor  litigants,  a  field  deputy  marshal  is  not  entitled  to 
compensation  for  serving  process  for  such  litigant  unless  the 
fees  earned  by  him  are  collected.  380. 
Prisoners    arrested    by  a  post-office    inspector.    See    Appropriatioxs, 

prisoners. 
Prisoner  in  custody,  order  to  bring  into  court. 

The  provision  in  section  1030,  Revised  Statutes,  that  no  fee  shall 
be  charged  by  a  clerk  of  court  or  a  marshal  for  issuing  or 
serving  an  order  of  court  to  bring  into  court  a  prisoner  who  is 
in  custody,  does  not  apply  to  an  order  to  bring  into  court  for 
trial  a  prisoner  held  in  jail  in  another  county  than  that  in 
which  the  court  is  sitting,  and  a  deputy  marshal  is  entitled  to 
mileage  for  travel  in  going  to  serve  such  an  order.     177. 
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MARSHALS— Ck>ntinued. 

Prif oners,  support  of,  where  arrested  without  a  warrant 

Expenses  of  a  deputy  marshal  incurred  in  the  detention  of  a  Chi- 
nese prisoner  arrested  without  warrant  until  a  warrant  for  his 
arrest  was  issued  are  payable  from  the  proper  judiciary  appro- 
priation.   470. 

Beoognisanoe,  arrest  of  a  person  under.    See,  Bupra,  bench  warrant 

Seal  of  ooort  to  an  indorsement  on  a  warrant 

An  order  by  a  judge  acting  as  an  examining  magistrate  indorsed 
upon  a  warrant  issued  by  a  United  States  commissioner  in 
another  district,  and  directing  the  marshal  to  arrest  the 
offender  within  the  district  of  the  judge,  is  not  required  to 
be  attested  by  the  seal  of  the  court  or  by  the  signature  of  the 
clerk  of  the  court.    831. 

Telephone,  notice  by.    See,  infra,  witnesses. 

Term  of  offloe,  commissions  after  expiration  of. 

Where  a  settlement  without  sale  was  made  of  a  libel  in  admiralty 
against  certain  barges,  after  the  expiration  of  the  term  of 
office  of  the  deputy  marshal  who  served  the  process  therein, 
he  is  not  entitled  to  the  commission  thereon;  nor  is  the  mar- 
shal who  was  in  office  at  the  time  of  such  settlement  entitled 
thereto  as  personal  compensation,  his  compensation  being 
restricted  to  a  fixed  salary  instead  of  fees.    499. 

Travel,  necessary.    See,  supra,  expenses. 

Travel,  nnnecessary.    See,  supra,  mileage. 

Witnesses,  notice  by  telephone  of  summons  of. 

Informing  a  person  by  telephone  that  he  has  been  summoned  to 
appear  as  a  witness  is  not  personal  service  of  the  subpoena, 
and  a  deputy  marshal  is  not  entitled  to  compensation  for  such 
service.     203. 

Witnesses,  payment  of  fees  and  mileage  of. 

A  marshal  is  authorized  in  pursuance  of  an  order  of  court  to  pay 
the  fees  and  mileage  of  a  witness  for  whose  appearance  at  court 
a  subpoena  was  issued  upon  the  prsecipe  of  the  United  States 
district  attorney  in  behalf  of  a  deputy  marshal  in  a  proceed- 
ing under  section  643,  Revised  Statutes,  for  the  removal  of  the 
cause  from  a  State  court  to  a  United  States  court.    294. 

MEDICAL  ATTENDANCE.     See  Officers. 

MILEAGE. 

Bonte,  travel  by  the  only  practicable.     See  Army,  travel  pay. 

See  also  Army,   Marine  Corps,   Marshals,   National  Home,  and 
Navy. 

NATIONAL  HOME  FOR  DISABLED  VOLUNTEER  SOLDIERS. 
Assistant  general  treasurer  of,  is  not  an  officer.    See  Officers,  officer. 
Assistant  treasurer  of,  a  retired  offioer  of  the  Army  as.    See  Officebs, 
compensation. 


Digitized  by  CjOOQ IC 


952  TOPICAL   INDEX. 

NATIONAL  HOME  FOR  DISABLED  VOLUNTEER  S0LDIER8— Con- 
tinued. 

Genend  treasurer  of,  not  required  to  be  a  diieharged  soldier. 

The  provision  in  section  4829,  Revised  Statutes,  as  amended  by 
the  act  of  April  11,  1892,  that  the  treasurer  of  the  National 
Home  for  Disabled  Volunteer  Soldiers  shall  be  appointed 
from  honorably  discharged  soldiers  who  served  in  the  wsx  of 
the  rebellion  does  not  apply  to  the  '^general  treasurer,  who 
shall  be  a  member  of  the  Board  of  Managers"  of  the  Home, 
provided  for  by  the  act  of  March  3,  1901.    795. 

Mileage  to  offioen  of. 

The  provision  in  the  act  of  August  18,  1894,  for  mileage  for  *'an 
officer  of  the  National  Home  for  Disabled  Volunteer  Sol- 
diers" includes  all  officers  of  the  Home,  whether  strictly 
officers  of  the  Home  or  only  officers  under  the  Board  of  Man- 
agers, who  are  not  members  of  the  Board  of  Managers.     866. 

Money  left  in  the  enstody  of,  by  a  soldier.    See  Pensions,  mseets. 
NATIONAL  MUSEUM. 

Private  oaf^  in,  gas  for.     See  Appropriations,  National  Mnsenm. 
NAVY. 

Advaneement  in  grade  with  the  oifleer  next  in  rank. 

An  officer  of  the  Navy  advanced  in  numbers  and  promoted  to 
rear-admiral  for  service  during  the  war  with  Spain,  and  car- 
ried as  an  additional  number  in  that  grade,  as  provided  in  the 
act  of  March  3,  1901,  is  advanced  in  the  grade  of  rear-admiral 
contemporaneously  with  the  officer  next  in  rank  above  him, 
and  should  be  paid  as  a  rear-admiral  above  the  nine  lower 
numbers  from  the  date  when  the  officer  next  above  him  is 
advanced  in  r^fular  course  above  said  numbers.    689. 

Advanooment  in  nnmbers,  coniinnation  of,  implied. 

Where  an  officer  of  the  Navy  was  nominated  by  the  President  for 
advancement  in  numbers  for  eminent  and  conspicuous  con- 
duct in  battle  during  the  Spanish  war,  pursuant  to  section 
1506,  Revised  Statutes,  as  amended  by  the  act  of  June  17, 
1878,  but  the  nomination  was  not  acted  upon  by  the  Senate, 
and  he  was  also  nominated  for  promotion  and  confirmed  in 
the  order  in  which  he  would  have  been  reached  for  promo- 
tion had  such  advancement  in  numbers  been  regularly  con- 
firmed, it  must  be  inferred  that  the  Senate  in  confirming  such 
nomination  for  promotion  intended  to  consent  to  the  advance- 
ment in  numbers  for  which  he  was  nominated;  and  under 
the  act  of  March  3,  1901,  which  provides  that  officers  so  ad- 
vanced for  service  in  the  Spanish  war  shall  thereafter  on  pro- 
motion be  carried  as  extra  or  additional  numbers  to  their  re- 
spective grades,  such  officer  becomes  an  additional  number  in 
his  grade,  and  a  vacancy  is  thereby  created,  to  which  another 
officer  may  be  promoted.  302. 
See,  infra,  pay. 
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NAVY— Continued. 

Appointment,  eonflrmation  of,  by  the  Senate,  implied.    See,  aupra,  adTance- 
ment. 

Baggage,  allowance  for  extra,  where  ordered  to  home. 

An  officer  of  the  Navy  ordered  to  proceed  to  his  home  and  await 
orders  is  not  entitled  to  the  allowance  for  transportation  of 
extra  bef;gage  on  change  of  station.    121. 

Bonnty  for  deetmction  of  TOiiele  of  the  enemy. 

An  officer  of  the  Navy  who  was  on  hoard  a  vessel  of  the  United 
States  when  it  destroyed  a  vessel  of  the  enemy  is  entitled  to 
his  share  of  the  bounty  provided  for  by  section  4636,  Revised 
Statutes,  notwithstanding  that  his  name  was  not  placed  on  the 
list  of  persons  entitled  to  such  bounty  until  after  payments  to 
some  of  such  persons  had  been  made.    877. 

Bnrial  expenees;  disinterment  and  transportation. 

Payment  of  the  cost  of  disinterring  the  remains  of  a  gunner's  mate 
who  died  and  was  buried  in  the  Philippine  Islands,  and  trans- 
porting them  to  the  United  States,  is  not  authorized.    703. 

Cadets,  leavee  of  absence  of.    See,  infra,  leaves. 

Certificate  of  honorable  discharge. 

An  officer  of  the  Navy  who  uses  due  care  in  examining  the  papers 
of  a  recruit,  and  who  enlists  him  and  certifies  that  he  has 
reenlisted  after  an  honorable  discharge,  is  not  responsible  for 
honorable-discharge  money  paid  to  him  where  it  is  shown 
that  the  man  was  not  entitled  to  the  same  because  he  had 
never  received  an  honorable  discharge  and  the  purported  cer- 
tificate of  discharge  presented  to  the  enlisting  officer  was  after- 
wards shown  to  have  been  a  forgery.     756. 

Charging  a  superior  officer  with  payment  on  his  order.    See  Accounts, 
charging. 

Desertien,  removing  charges  of.    See  Navy,  Sbcretary  of,  findings. 

Biicharge  firom  the  temporary  force.    See,  //f/ra,  pay,  extra, 

Engineer  of  the  fleet    See  infra,  pay. 

7orage  of  chief  of  bureau  of  the  Navy  Department 

Under  the  provision  in  section  13  of  the  Navy  personnel  act  of 
March  3,  1899,  that  when  the  office  of  chief  of  bureau  of  the 
Navy  Department  is  filled  by  an  officer  below  the  rank  of 
rear-admiral  he  shall  receive  the  same  pay  and  allowances  as 
a  brigadier-general  of  the  Army,  such  chief  of  bureau  is  en- 
titled to  forage  for  not  exceeding  three  horses  owned  and 
kept  by  him  and  used  in  the  performance  of  his  official 
duties.     706. 

Jndge-AdTocate -General,  retirement  of. 

The  retirement  of  an  officer  of  the  Navy  while  holding  the  office 
of  Judge- Advocate-(5encral  of  the  Navy  did  not  vacate  that 
office,  and  the  incumbent  continued  to  be  entitled  to  the  pay 
attached  thereto.    895. 
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NAVY— Continued. 

Leaves  of  absence  of  naval  oadets  for  sickness. 

The  Secretary  of  the  Navy  has  authority  to  grant  leaves  of  aheence 
to  naval  cadets  on  duty  at  the  Naval  Academy  for  sickness  or 
other  cause,  and  such  cadets  will  be  entitled  to  the  pay  pro- 
vided for  by  law  while  absent  on  such  leave.     410. 

Limits  of  the  United  States,  ontside  of.     See,  infra,  traveling  expenses. 

Limits  of  the  United  States,  service  beyond.    See,  infra,  pay,  10  per  eent. 

Xidshipman,  overpayment  to.    See  Set-Off,  overpayment 

Kileage  for  travel  to  '*onr  island  possessions." 

Travel  from  Hongkong,  China,  to  Cavite,  P.  I.,  is  not  travel  to 
^*our  island  possessions,''  within  the  meaning  of  the  provision 
in  the  act  of  March  3,  1899,  that  *' actual  expenses  only  sliall 
be  paid  to  officers  traveling  to  and  from  our  island  posses- 
sions," and  an  officer  of  the  Navy  who  in  June,  1900,  per- 
formed such  travel  under  orders  on  a  Government  vessel,  but 
who  was  not  furnished  subsistence,  is,  under  general  orders  of 
*  the  War  Department  of  August  27,  1898,  entitled  to  mileage 

at  the  rate  of  4  cents  per  mile.     516. 

Pay  of  engineers  of  the  fleet. 

An  officer  of  the  Navy  who  on  March  3,  1899,  belonged  to  the 
grade  of  chief  engineer,  and  who  was  duly  designated  as 
engineer  of  the  fleet,  is  entitled  to  pay  at  the  rate  of  $4,400 
per  annum  while  performing  such  duty.     842. 

Pay  of  mates  retired  nnder  the  personnel  act 

An  officer  of  the  Navy  who  was  serving  as  a  mate  on  August  1, 
1894,  and  who  has  been  retired,  under  section  17  of  the  Navy 
personnel  act,  after  thirty  years'  service,  is  entitled  to  three- 
fourths  of  sea  pay.     787. 

Pay  of  officers  advanced  in  numbers. 

Officers  of  the  Navy  advanced  in  numbers  pursuant  to  sections 
1506  and  1507,  Revised  Statutes,  for  service  in  the  Spanish 
war,  are  carried  as  additional  to  the  numbers  of  the  grades, 
are  advanced  contemporaneously  with  the  officers  next  above 
them,  and  in  estimating  the  pay  of  officers  of  that  grade  are 
not  counted  in  determining  what  officers  in  the  grade  of  rear- 
admiral  belong  to  the  nine  lower  numbers.     7. 

Pay  of  paymasters'  clerks. 

A  paymaster's  clerk  in  the  Navy  is  entitled  to  pay  as  such  only 
when  occupying  a  position  for  which  provision  is  made  by 
law  for  such  a  clerk,  and  his  pay  ceases  when  his  successor  is 
appointed  and  enters  upon  his  duty.     230. 

Pay,  extra,  on  transfer  from  temporary  to  regular  force. 

An  officer  of  the  temporary  force  of  the  Navy  who,  imder  the  act 
of  June  7,  1900,  was  given  a  permanent  I'ommission  in  the 
regular  service  was  not  discharged  from  the  Navy  within  the 
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NAVY— Continued. 

Fay,  extra,  on  transfer  from  temporary  to  regular  foree — Continued. 

meaning  of  the  act  of  March  3,  1899,  which  provides  for  extra 
pay  to  officers  of  the  temporary  force  **  who  have  been  or  may 
hereafter  be  discharged,"  and  he  is  not  entitled  to  the  extra 
pay  therein  provided  for.     856. 

Fay,  increased,  on  reenlistment 

The  increased  pay  to  which  enlisted  men  in  the  Navy  shall  be 
entitled  upon  reenlistment  having  been  fixed  by  the  Navy 
personnel  act,  there  is  no  authority  to  increase  the  same.    227. 

Fay,  10  per  eent  inorease  of,  of  an  offleer  detached  from  his  vessel. 

An  officer  of  the  Navy  who  was  detached  fr^m  a  vessel  at  the 
Asiatic  station  and  directed  to  proceed  to  his  home  is  not 
entitled,  while  returning  therefrom  to  the  United  States,  to 
the  10  per  cent  increase  of  pay  provided  by  the  act  of  March 
3,  1901,  for  officers  of  the  Army  "serving  beyond  the  limits 
of  the  States  comprising  the  Union  and  the  Territories  of  the 
United  States  contiguous  thereto."    4. 

Fay,  three  months'  extra,  for  service  in  the  war  with  Mexico. 

The  right  to  the  three  months'  extra  pay  granted  to  certain  per- 
sons in  the  military  service  in  the  war  with  Mexico,  or,  in  case 
of  their  death  without  receiving  it,  to  certain  other  persons 
in  the  order  specified  therein,  is  to  be  determined  at  the  date 
payment  is  made,  and  such  of  those  persons  then  living  and 
next  in  order  of  succession  are  entitled  to  the  whole  of  such 
extra  pay.    308. 

Faymasters  are  entitled  to  clerks  while  settling  aeconnts. 

A  paymaster  of  the  Navy  who  was  entitled  to  a  clerk  while  attached 
to  a  vessel,  and  who  was  detached  therefrom  and  directed  to 
settle  his  accounts,  is  entitled  to  a  clerk  during  the  period 
allowed  by  law  for  such  settlement.     824. 

Faymasters'  clerks,  removal  of,  by  operation  of  law. 

A  paymaster's  clerk  of  the  Navy  is  removed  by  operation  of  law 
upon  the  appointment  and  entry  upon  duty  of  his  succes- 
sor.    824. 

Frivate  property  lost,  payment  to  representatives. 

Where  an  officer  of  the  Navy,  who  was  entitled  under  the  act  of 
March  2,  1895,  to  reimbursement  for  private  property  lost  by 
the  wreck  of  a  vessel,  died  before  receiving  reimbursement 
therefor  the  amount  to  which  he  was  entitled  may  be  paid  to 
his  legal  representatives.     688. 

Fromotion.    See,  supra,  advaneement. 

Segnlations  of,  are  applicable  to  the  Marine  Corps.     See  Marine  Corps. 

Seimbursement  to  an  enlisted  man  who  paid  his  own  fare.    See,  infra, 
transportation. 
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NAVY— Continued. 

flulMiitMieo  of  refageei,  reimburteineiit  of  offloan  for. 

American  refugees  having  been  received  on  a  vessel  of  the  Navy 
at  the  time  of  hostilities  between  the  Liberal  and  Govern- 
ment forces  at  Bocas  del  Toro,  Republic  of  Colombia,  and  the 
refugees  having  been  subsisted  by  officers  of  the  Navy,  these 
officers  may  be  reimbursed  the  cost  of  such  subsistence  from 
the  appropriation  for  contingent  expenses  of  the  Navy.  814. 
SulHiif  tenoe,  where  traniported  on  a  Ctoveminent  vessel. 

Under  the  act  of  August  5,  1882,  an  officer  of  the  Navy,  who  was 
ordered  to  take  passage  on  a  Government  vessel  for  the 
Asiatic  Station,  is  entitled  to  reimbursement  for  the  cost  of 
his  subsistence  on  the  vessel  as  a  part  of  traveling  expenses, 
notwithstanding  that  he  received  sea  pay  during  such  travel. 
320. 
Traaiportation  of  an  enlisted  man  to  his  home. 

Where  by  inadvertence  an  enlisted  man  of  the  Navy  on  his  appli- 
cation therefor  was  not  furnished  transportation  to  his  home 
on  discharge  on  medical  survey,  for  which  provision  was 
made  by  the  appropriation  of  March  3, 1901,  and  he  paid  his 
own  fare,  he  is  entitled  to  reimbursement  therefor  not  to 
exceed  the  cost  to  the  general  public.  377. 
TraTeling  expenses  outside  the  limits  of  the  United  States. 

An  officer  of  the  Navy  who  traveled  under  orders  from  New  York 
to  Porto  Rico  traveled  "outside  the  limits  of  the  United  States 
in  North  America,"  and  he  is  entitled  to  actual  traveling 
expenses  only  for  such  travel.    349. 
Withholding  money  for  an  erreneons  payment    See  Withholding. 
NAVY  DEPARTMENT. 

Chief  of  bnrean,  forage  for.     See  Navy,  forage. 
NAVY,  SECRETARY  OF. 

Findings  of,  in  removing  charges  are  oonolusive. 

The  findings  of  the  Secretary  of  the  Navy  in  removing  the  chaige 
of  desertion  from  the  records  of  the  Navy  or  Marine  Corps 
under  the  act  of  August  14,  1888,  are  conclusive  up<m  the 
accounting  officers.     809. 

OATH  OF  OFFICE.    See  Officers,  oath. 

OATHS  TO  REPORTS,  EXPENSES  OF.    See  Indian  affaibs,  aoeonnts, 

OFFICES  AND  EMPLOYMENTS. 

"  Office,"  the  term  includes  an  agency.    See  Officebs,  eompensatioiL 
''Offiee,"  use  of  the  term  in  the  constitutional  sense. 

The  term  '*  office,"  as  used  in  the  act  of  July  31,  1894,  which  pro- 
vides that  * '  no  person  who  holds  an  office  the  salary  "  of  which 
amounts  to  $2,500  **  shall  be  appointed  to  or  hold  any  other 
office  to  which  compensation  is  attached,''  is  not  restricted  to 
an  office  in  the  constitutional  sense.    87. 
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OFFICES  AND  EMPLOYMENTS— Continued. 

Two  offloet,  holding.    See  Officers,  oompeniattoiL 
OFFICERS  AND  EMPLOYEES. 

Appointment,  a  nomination  ia  not.     See  Courts,  appointment 
Appointment,  oonflrmation  of,  by  the  Senate,  implied.    See  Navy,  advanoe- 

ment  in  nnmbera. 
Appointment  made  to  take  eff^ot  at  a  prior  date. 

An  appointment  made  to  take  effect  at  a  prior  date  is  inoperative 
prior  to  the  date  on  which  it  was  actually  made  and  accepted. 
521. 
Arrears,  where  in.    See,  infra,  withholding. 
Bonds,  official;  liability  of  enretiee  for  acts  in  other  capa^ties. 

The  sureties  on  the  bond  of  a  quartermaster  of  the  Army  are  not 
liable  for  his  default  in  safely  keeping  and  disbursing  money 
advanced  to  him  as  acting  chief  commissary.    269. 
Civil-service  law,  where  employment  is  not  in  conformity  with.    See 

Civil  Service. 
Oompensation  amounting  to  $2,600,  holding  another  office. 

The  positions  of  geographer  in  the  Geological  Survey  and  in  the 
Census  OflSce  are  both  offices,  within  the  meaning  of  the  act 
of  July  31,  1894,  which  prohibits  the  appointment  to  or  the 
holding  of  any  office  having  compensation  attached  thereto 
by  a  person  who  holds  an  office  the  salary  of  which  amounts 
to  12,500;  and  a  person  holding  the  former  office  can  not  legally 
be  appointed  to  or  hold  the  latter  office.  87. 
The  provision  in  the  act  of  July  31,  1894,  that  no  person  who 
holds  an  office  having  annual  compensation  of  $2,500  shall  be 
appointed  to  or  hold  any  other  office  having  compemsation 
attached  thereto  does  not  prohibit  a  retired  officer  of  the 
Army  receiving  compensation  in  excess  of  $2,500  from  hold- 
ing the  position  of  assistant  general  treasurer  and  assistant 
inspector-general  of  the  National  Home  for  Disabled  Volun- 
teer Soldiers.  443. 
The  term  ** office'*  as  used  in  section  2  of  the  act  of  July  31, 1894, 
which  prohibits  any  person  who  holds  an  office  the  compen- 
sation attached  to  which  amounts  to  $2,500  from  holding  any 
other  office  having  compensation  attached  thereto,  includes 
the  agency  of  disbursing  agent  under  section  3658,  Revised 
Statutes,  for  the  payment  of  moneys  appropriated  for  public 
buildings.  901. 
Oompensation  of,  change  of,  by  execntive  officers.    See,  infra,  compensation, 

increasing,  and  Navy,  pay,  increased. 
Oompensation  dnring  suspension. 

A  special  agent  to  make  allotments  to  Indians,  M'ho  was  appointed 
by  and  his  compensation  fixed  by  the  President,  and  who  was 
suspended  from  duty  by  the  Secretary  of  the  Interior  pending 
an  investigation  of  his  work  and  t^onduct,  is  not  entitled  to 
compensation  during  the  period  of  his  suspension.    593. 


Digitized  by  CjOOQ IC 


958  TOPICAL   INDEX. 

OFFICERS  AND  EMPLOYEES— Continued. 
Oompensation,  inoreaaing  or  diBunislixng. 

Executive  officers  are  not  authorized  to  increase  or  diminish  the 
compensation  of  an  officer  which  has  been  fixed  by  statute. 
386. 
Oompenaationf  receipting  in  fnU  for  a  saallar  aam. 

An  officer  whose  compensation  was  fixed  by  statute,  who  signed 
receipts  "in  full  for  compensation  for  the  period  stated/' 
although  he  received  a  less  amount,  is  not  thereby  precluded 
from  receiving  the  amount  which  was  not  paid.    386. 
Compenaation,  withliolding.    See,  infra,  withholding. 
Oontract  of  employment.    See  Traveling  Expenses,  duty. 
'1)eath  or  diaability  of  an  incumbent,"  includes  resignation. 

Under  the  provisions  of  the  act  of  June  6,  1900,  which  authorizes 
the  judge  of  a  court  in  the  Territory  of  Alaska  to  appoint  a 
suitable  person  to  fill  the  office  of  district  attorney  in  case  of 
the  death  or  disability  of  an  incumbent,  a  x)erson  appointed 
by  the  district  judge  to  fill  that  office  during  a  vacancy  caused 
by  the  resignation  of  the  preceding  incumbent  is  entitled  to 
the  salary  of  the  office  "until  his  successor  is  appointed  and 
qualified."    215. 
Betail  of  employees.    See  Appropriations,  detail, 
District,  acts  extending  ontside  of.    See  Commissioners. 
Duties,  entering  upon.    See  District  Attorneys,  Alaska. 
Employment  of  additional  temporary  clerks.     See  Civil  Service,  and 

Appropriations,  specific  provision. 
Employment  of  mechanics  "ftrom  time  to  time."    See  Appropriations, 

public  buildings. 
Geographer  in  the  Geological  Survey  and  the  Census.    See,  supra^  com- 
pensation. 
Holidays,  where  a  per  diem  employee  is  required  to  work  on.    See  Gov- 
ernment Printing  Office,  holidays. 
Medical  attendance  upon  employees. 

Where  the  compensation  of  an  officer  or  employee  is  fixed  by  con- 
tract, provision  may  be  made  therein  as  a  part  of  compensation 
for  medical  attendance  in  case  of  injury  received  or  sickness 
occurring  in  the  line  of  duty;  but  in  the  absence  of  such  pro- 
vision in  the  contract,  or  of  provision  therefor  by  law.  the 
Government  is  under  no  legal  obligation  to  pay  for  such 
attendance  upon  sick  or  disabled  officers  or  employees.  296. 
Oath  of  office,  where  an  officer  died  without  having  taken. 

The  administrator  of  an  officer  who  died  without  having  taken  the 
oath  of  office  is  not  entitled  to  the  compensation  provided  for 
the  office  for  the  period  of  service  by  such  officer.    199. 
"Officer,''  a  retired  officer  of  the  Army  is. 

A  retired  officer  of  the  Arm  v  is  an  officer  of  the  United  States.    443. 
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OFFICERS  AND  EMPLOYEES—Continued. 

«Oi&oer,*'  an  aisistant  general  treaiiirer  of  the  Kational  Home  is  not 
An  assistant  general  treasurer  and  inspector-general  of  the  National 
Home  for  Disabled  Volunteer  Soldiers  is  not  an  officer  of  the* 
United  States  within  the  meaning  of  the  act  of  July  31,  1894. 
443. 
Per  diem  employees  defined. 

A  per  diem  employee  is  one  who  is  employed  by  the  day  and  paid 

a  certain  sum  as  a  day's  wages.    One  who  is  not  employed  by 

the  day,  but  whose  pay  is  measured  by  the  day,  is  not  a  per 

diem  employee.    235. 

Per  diem  employee!,  employment  of,  for  indefinite  periods.     See  Intebnal 

Rbvenub,  gangers. 
Per  diem  employeess,  payment  of,  where  Departments  are  closed. 

The  payment  of  per  diem  employees  for  days  on  which  the  De- 
partments are  closed  and  public  work  suspended  by  Execu- 
tive order  is  not  authorized    unless  they  actually  render 
service  on  those  days.     219. 
Per  diem  employees,  payment  of,  where  office  was  dosed.    See  Govern- 
ment Printing  Office,  per  diem. 
Per  diem  in  lien  of  snbsistenee.    See  Subsistence. 
Place  of  duty,  presence  required  at.    See,  infra,  station. 
Semoval  of,  by  operation  of  law.    See  Navy,  paymasters'  clerks. 
Specific  number  of  clerks,  where  provided  for.    See  Appropriations,  spe- 
cific provision. 
Station,  duty  of  being  present  at. 

It  is  the  duty  of  an  officer  or  employee  to  be  present  at  his  official 
station  or  place  of  duty  whenever,  during  business  hours,  the 
official  duties  or  business  of  his  office  or  employment  require 
his  presence  there.     161. 
Sundays,  employment  on.     See  Internal  Revenue,  gangers. 
Suspension,  compensation  during.     See,  supra,  compensation. 
Two  offices,  holding.    See,  supra,  compensation,  $2,600,  and  Army,  pay. 
Withholding  compensation,  where  in  arrears. 

Under  section  1766,  Revised  Statutes,  which  provides  that  ''no 
money  shall  be  paid  to  any  person  for  his  compensation  who 
is  in  arrears  to  the  United  States  until  he  has  accounted  for 
and  paid  into  the  Treasury  all  sums  for  which  he  may  be 
liable,"  partial  payment  of  compensation  to  an  officer  to 
whom  an  overpayment  has  been  made,  so  as  to  permit  repay- 
ment thereof  by  installments,  is  not  authorized.  101. 
Withholding  money  for  an  erroneous  payment  See  Withholding.  See, 
also,  Army,  post  exchange. 

OPEN  MARKET. 

Purchases  in.    See  Advertising,  proposals. 
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POSTAL  SERVICE-<)ontinued. 

Withholding  money  from  a  contraotor. 

Under  the  provif5ion  in  the  act  of  March  4,  1882,  authorizing  the 
Postmaster-General  to  pay  a  subcontractor  who  has  not  been 
paid  by  the  contractor  for  service  on  a  particular  route  and  to 
charge  the  amount  thereof  to  the  contractor,  the  Postmaster- 
General  is  authorized  to  withhold  and  apply  to  such  payment 
any  surplus  money  due  the  contractor  under  other  contracts 
for  carrying  the  mails  on  other  routes.     31. 

PREMISES. 

Use  and  occupation  of,  without  agreement.     See  Rent. 

PRIVATE  CAFE. 

Oai    nied    for,  payment   for,  illegal.    See    Appropriations,   Kational 
Xnieom. 

PUBLIC  BUILDINGS. 

AbatraetB  of  title.    See  Abstracts  of  title. 
Addition  to.    See  Appropriations,  applieability. 
Biebnn ing  agents  for  bnildinge  in  Waihington. 

The  provision  in  the  act  of  August  7,  1882,  for  compensation  for 
any  disbursing  agent  for  any  public  building  or  grounds  "not 
located  in  the  city  of  Washington"  by  implication  prohibits 
the  payment  of  compensation  to  a  disbursing  agent  for  dis- 
bursing moneys  appropriated  for  any  public  building  or 
grounds  located  in  the  city  of  Washington.  901. 
See  Officers,  oompentatiLon,  S2,600. 
Braping,  where  rented  in  foreign  conntriee. 

The  provision  in  the  act  of  March  3,  1893,  that  "no  building 
ow^ned  or  used  for  public  purposes  by  the  Government"  shall 
be  draped  in  mourning,  applies  to  buildings  occupied  for  dip- 
lomatic or  consular  purposes  in  foreign  countries.    317. 

Incomplete  bnilding,  expenditure  for.    See  Appropriations,  public  build- 
ing. 

Superintendent!  of  repairs  and  construction  of.     See  Appropriations, 
public  buildings. 

PUBLIC  MONEYS. 

Pensions  paid  to  guardians.    See  Pensions,  guardians. 
Surplus  fund,  money  erroneously  carried  to.    See  Appropriations,  bal- 
ances, and  surplus. 
Warrants,  correction  of  errors  made  by. 

The  character  and  applicability  of  public  moneys  are  determined 
by  law,  and  are  not  changed  by  the  issuance  of  a  surplus-fund 
warrant;  and  there  is  nothing  in  the  nature  or  function  of 
such  a  warrant,  or  in  the  law,  which  precludes  the  correction 
of  an  error  made  by  issuing  it.  881. 
See  Appropriations,  surplus. 
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PUBLIC  MONEYS— Continued. 

Warrants,  determination  of  the  expediency  of  ieening.    See  Treasury, 
Secretary  of. 

RAILROADS. 

Bridge  charges.    See  Transportation. 

Land-grant,  deductions  for  transfer  charges. 

Where  there  are  no  transfer  charges  included  in  the  rate  charged 
by  a  railroad  company  for  transportation,  no  deduction  there- 
for should  be  made  in^  determining  land-grant  deductions. 
493. 

Land-grant,  diversion  of  earnings  from. 

In  respect  to  the  determination  of  land-grant  deductions,  railroad 
companies  are  not  authorized  to  divert  earnings  over  land- 
grant  portions  of  their  roads  to  nonland-grant  portions.    495. 

Land-grant,  independent  lines  nnder  common  control. 

Where  with  land-grant  aid  independent  lines  of  railroad  have 
been  built  from  a  common  point  to  separate  points,  and  sub- 
sequently these  lines  have  been  extended  to  a  common  point 
and  come  under  the  control  of  a  single  company,  deduction 
for  land-grant  aid  for  transportation  between  such  common 
points  by  the  most  usually  traveled  of  these  lines  should  be 
made  on  the  basis  of  the  land-grant  aid  given  to  the  road  by 
which  the  transportation  was  so  furnished.    474. 

Land-grant,  separate  roads  operated  as  a  continnons  line. 

Where  a  railroad  company  operated  separate  roads  as  a  continu- 
ous line,  one  of  which  had  received  from  the  Government  a 
grant  of  lands  in  aid  of  its  construction  on  condition  that 
property  and  troops  of  the  United  States  **  shall  be  transported 
over  said  road  at  the  cost,  charge,  and  expense"  of  the  com- 
pany owning  or  operating  the  road,  and  such  company  fur- 
nished transportation  for  the  Government  over  the  entire  line 
as  through  service,  it  is  entitled  to  compensation  therefor  at 
through  rates  only,  such  being  the  rates  it  charged  to  the 
public  for  like  transportation.    698. 

Liability  of,  for  damages.    See  Transportation. 

Liability  of,  where  limited.    See  Transportation. 

REAL  PROPERTY.    See  Rent. 

RECEIPT. 

Fnll,  in,  where  given  for  a  less  sum.     See  Officers,  compensation. 

REGULATIONS. 

Contract  of  employment,  having  reference  to.    See  Traveling  expenses, 
dnty. 

REIMBURSEMENTS. 

Costs  in  raising  troops.    See  Army,  State. 
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REIMBURSEMENTS—Continued. 

Szpenditnro  by  an  of&eer  from  hi«  own  fonds. 

An  officer  or  employee  who  makes  an  expenditure  from  his  own 
funds  for  a  necessary  expense  of  the  Government  is  entitled 
to  reimbursement  therefor.    43. 
See  Army,  rocmiting,  and  reimbnmement 
Snbsiftonoe  famished  refngees,  for.    See  Navy,  sabtiitanee. 
TrantportatiLonf  for,  where  paid  for  by  a  soldier.    See  Army,  reeraiting, 

and  Navy,  transportation. 
Transportation,  for,  where  paid  for  indireetly.    See  Traveling  expenses, 
reimbursement. 

RENT. 

Holding  oTer  withont  agreement  for,  implied  contraet 

Where  the  Government  occupied  premises  under  an  oral  agree- 
ment for  a  specified  period,  and  held  over  with  the  consent  of 
the  owner  after  the  expiration  of  the  period,  without  any  agree- 
ment for  rent,  it  is  liable  upon  an  implied  contract  for  fair 
compensation  for  use  and  occupation  of  the  premises.    651. 

RENTED  BUILDINGS. 

Draping.    Se«  Public  buildings,  draping. 

REVENUE-CUTTER  SERVICE. 

Mileage,  dednotion  of  8  eents  per  mile  from. 

The  provision  in  the  act  of  March  2,  1901,  for  the  deduction  from 
the  mileage  allowance  to  officers  of  the  Army  of  3  cents  per 
mile  for  the  distance  for  which  "transportation  has  heen  or 
should  have  been  furnished"  for  travel  over  the  classes  of 
railroads  specified  therein  does  not  apply  to  officers  of  the 
Revenue-Cutter  Service.    852. 

Mileage  is  an  "allowanee"  to  which  officers  are  entitled. 

The  word  "allowances"  as  used  in  the  act  of  April  12, 1902,  which 
provides  that  commissioned  officers  of  the  Revenue>Cutter 
Service  shall  receive  "the  same  pay  and  allowances,  except 
forage,"  that  are  provided  by  law  for  officets  of  the  Army  of 
corresponding  rank,  includes  mileage,  and  commissioned 
officers  of  that  service  are  not  entitled  to  traveling  expenses 
for  land  travel  performed  by  them  since  the  passage  of  that 
act.    749. 

Mileage  of  officers  detailed  to  the  Life-8aving  Service. 

Officers  of  the  Revenue-Cutter  Service  who  are  detailed  to  act  as 
inspectors  or  assistant  inspectors  of  life-saving  stations  are 
entitled  to  mileage  in  lieu  of  actual  traveling  expenses.     789. 

Fay  while  absent  on  leave. 

Under  the  provision  in  the  act  of  April  12,  1902,  that  commis- 
sioned officers  of  the  Revenue-Cutter  Service  shall  receive  the 
same  pay  that  is  provided  by  law  for  officers  of  the  Army  of 
corresponding  rank,  officers  of  that  service  who  are  absent 
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Pay  while  absent  on  leave — Continued. 

with  leave  are  entitled  to  receive  the  same  pay,  and  no  more, 
that  oflScers  of  the  Army  of  corresponding  rank  are  entitled 
to  receive  while  al^sent  with  leave  for  the  same  causes  and 
for  the  same  length  of  time,  within  a  corresponding  period  of 
one,  two,  three,  or  four  years  after  the  approval  of  that  act. 
751. 

Pay  tables,  use  of. 

Payment  of  officers  of  the  Revenue-Cutter  Service  in  accordance 
with  the  army  pay  tables  or  the  method  of  making  payments 
to  officers  of  the  Army  is  not  authorized.     770. 

<^narters,  oommntation  of,  while  on  temporary  dnty. 

An  officer  of  the  Revenue-Cutter  Service  who  was  assigned  to 
shore  duty  as  engineer  in  chief  of  the  Revenue-Cutter  Service 
at  the  Treasury  Department,  with  station  in  Washington,  is 
entitled  to  commutation  of  quarters,  commutation  of  rations, 
and  traveling  expenses,  including  room  and  board,  while 
temporarily  on  duty  in  New  York  City.    460. 

Bations,  eommntatiLon  of,  while  on  temporary  duty.    See  supra,  quarters. 

Traveling  expenses  while  on  temporary  dnty.    See  supra,  quarters. 

'*  Troops,"  offieers  of,  are  not 

The  term  "troops,"  as  used  in  acts  relating  to  the  transportation 
of  ** troops  and  property  of  the  United  States"  over  bond- 
aided  and  land-grant  railroads,  includes  the  naval  as  well  as 
the  land  forces  of  the  Government;  but  it  does  not  include 
officers  of  the  Revenue-Cutter  Service,  except  when  attached 
to  revenue  vessels  temporarily  transferred  to  the  Navy  for 
cooperation  therewith  under  the  provisions  of  section  2757, 
Revised  Statutes.    852. 

SEAMEN,  AMERICAN. 

American  vessels,  seamen  shipped  on. 

Seamen  r^ularly  shipped  on  American  vessels  in  ports  of  the 
United  States,  and  such  persons  as  come  under  the  provisions 
of  section  2174,  Revised  Statutes,  whether  citizens  of  the 
United  States  or  foreigners,  are  regarded  as  American  seamen. 
545. 
Poreign  vessels,  citisens  of  the  United  States  shipped  on. 

The  relief  provided  for  by  law  for  American  seamen  is  applicable 
to  seamen  of  the  merchant  marine  of  the  United  States  only, 
and  therefore  citizens  of  the  United  States  not  American  sea- 
men shipped  on  foreign  vessels  are  not  American  seamen 
within  the  meaning  of  such  provision.  545. 
Foreign  veOels,  seamen  other  than  American  shipped  on. 

Seamen  other  than  American,  whether  citizens  of  the  United 
States  or  foreigners,  shipped  on  foreign  vessels,  whether  in 
ports  of  the  United  States  or  in  foreign  ports,  are  not  regarded 
as  American  seamen.    545. 
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SEAMEN,  AMERICAN— Continued. 
Foreign  veiselB,  leamen  of. 

No  provision  is  made  by  law  for  the  relief  of  seamen  of  foreign 
vessels,  but  shipwrecked  seamen  of  American  vessels  are 
entitled  to  relief  without  regard  to  their  nationality.    545. 
ProAti  instead  of  wagei,  where  received. 

American  seamen  who  receive  only  a  share  in  the  profits  of  the 
cruise,  instead  of  wages,  are  entitled  to  the  relief  provided 
for  by  section  4577,  Revised  Statutes.    545. 

SET-OFF. 

Overpayment  to  a  midsliipman. 

An  overpayment  of  pay  to  a  midshipman  of  the  Navy  who  died 
prior  to  the  approval  of  the  act  of  February  19,  1879,  can  not 
be  set  off  against  the  three  months*  extra  pay  granted  by  that 
act  to  the  next  of  kin  of  the  decedent,  he  never  having  acquired 
a  right  thereto.    308. 

SOLDIERS*  HOME. 

Bednotionf  firom  the  pay  of  soldiers  for.    See  Army,  Soldiers*  Home. 

SPANISH  CLAIMS  COMMISSION.    See  Advkotising,  proposals. 

STATE. 

Seimbnrsement  of,  for  costs  in  raising  troops.     See  Army,  State. 

STATIONERY. 

Supplies  for  the  neostyle  may  be  classified  as. 

The  term  " stationery*'  is  ordinarily  applied  to  articles  and  mate- 
rials used  in  writing,  or  in  connection  therewith,  and  supplies 
for  the  neostyle  may  be  properly  so  classified.    275. 

STATUTES,  CONSTRUCTION  OF. 

Beficiencies  in  provisions  of,  supplying.    See  infra,  equity. 
Equity,  bending  the  law  to  make  it  conform  to. 

Executive  officers  are  not  authorized  to  bend  the  construction  of 
the  law  so  as  to  make  it  conform  to  considerations  of  equity, 
nor  to  supply  supposed  deficiencies  in  its  provisions.    159. 
"  Last  sickness.  *  *    See  Pensions. 
Kames  of  things,  changing,  does  not  change  their  substance. 

The  legal  essence  of  things  can  not  be  changed  by  merely  chang- 
ing their  names.     280. 
Setrospective  and  prospective  operation  of.    See  Army,  travel  pay. 
Specific  provision,  exclusive.    See  Appropriations. 
Suspension  of  a  statute  by  a  collector  of  internal  revenue. 

A  collector  of  internal  revenue  is  not  empowered  to  suspend  the 
operation  of  the  statutes  making  it  the  duty  of  persons  liable 
to  special  taxes  to  make  returns  thereof  within  the  time  speci- 
fied therein.    697. 
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SUBSISTENCE. 

Per  diem  in  lien  of,  wliere  included  in  transportation. 

An  officer  or  employee  for  whom  the  law  provides  a  per  diem  in 
lieu  of  subsistence  while  traveling  on  public  business,  who 
procures  transportation  on  a  steamboat  for  which  a  fare  for 
the  trip  is  charged,  including  meals  and  lodging,  but  from 
which  na  deduction  is  made  if  meals  or  lodging  is  not  taken, 
is  entitled  to  the  per  diem  for  the  time  so  traveling.  259. 
See  Navy,  snbeietencd. 

SUPERINTENDENTS  OF  PUBLIC  BUILDINGS.     See  Appkopriations, 
public  buildings. 

SURETIES. 

Contracts,  completing  work  under.    See  Contracts,  sureties. 

Liability  of.    See  Officers,  bonds. 
SURPLUS  FUND.     See  Appropriations,  balances,  and  surplus. 
TIME.     See  Accounts,  revision  of. 

TRANSPORTATION. 

Agreement  for,  in  excess  of  legal  rates. 

An  agreement  in  excess  of  legal  rates  for  transportation  for  the 
Government  is  not  valid.     334. 

Baggage  of  soldiers.    See  Army,  transportation. 

Bridge  charges,  apportionment  of. 

Where  the  cliarge  for  transportation  over  the  bridge  and  its  ap- 
proaches is  not  apportioned  between  the  bridge  and  its 
approaches,  the  charge  must  be  apportioned  according  to 
their  relative  lengths.     62. 

Bridge  charges,  rate  per  mile. 

In  determining  the  bridge  charge  included  by  a  railroad  company 
in  its  charge  for  transportation  over  its  line,  including  a  bridge 
over  a  navigable  stream  which  is  subject  to  the  provision  in 
the  act  authorizing  the  construction  of  the  bridge,  that  **no 
higher  charge  shall  be  made  for  the  transmission  over  the 
same  of  the  mails,  the  troops  and  munitions  of  war  of  the 
United  States  than  the  rate  per  mile  paid  for  their  transporta- 
tion over  the  railroads  *  *  *  leading  to  the  said  bridge,'* 
the  average  rate  per  mile  charged  by  the  railroads  from  the 
initial  point  of  transportation  to  the  beginning  of  the  bridge 
proper,  including  the  approaches  to  the  bridge,  must  be  re- 
garded as  the  rate  per  mile  paid  for  transportation  over  the 
railroads  leading  to  the  bridge.    62. 

Bridge  charges,  where  none  are  included  in  the  rate. 

Where  there  are  no  bridge  charges  included  in  the  rate  charged 
by  a  railroad  company  for  transportation,  no  deduction  should 
be  made  on  account  of  bridges  before  making  deductions  on 
account  of  land  grants.     334. 
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TRANSPORTATION— Ck)ntinued. 

Bamages  to  property  improperly  loaded.     See,  mfra,  liability. 

Liability  of  oarrier  for  damagei. 

A  railroad  company  la  Dot  relieved  of  liability  for  damagee  to 
property  which  it  accepts  and  transports  by  the  fact  that  it 
was  improperly  loaded  by  the  shipper.    731. 

Liability  of  carrier,  where  limited. 

Where  a  tariff  of  a  railroad  company  provides  for  a  first-ciass  rate 
for  transportation  of  household  effects  where  the  liability  of 
the  company  for  loss  or  damage  is  limited,  and  for  one  and 
one-half  times  first-clasE  rates  where  such  liability  is  not  lim- 
ited, the  company  is  entitled  to  first-class  rates  only  for  such 
articles  where  shipped  at  owner's  risk  in  case  the  tariff  pro- 
vides for  lower  rates  on  such  shipments.    658. 

Owner's  riik  wbere  ihipment  is  made  at.    See,  supra,  liability. 

Party  rates,  where  the  request  did  not  specify  the  class. 

Where  a  railroad  company  is  requested  to  furnish  transportation  for 
ten  or  more  men,  without  specification  of  the  class  of  trans- 
portation desired,  such  request  is  to  be  understood  as  a  request 
for  transportation  of  the  first  class  at  the  lowest  rates  available 
to  the  public,  including  special  rates  for  a  party  of  ten  or 
more  between  points  between  which  party  rates  are  so  avail- 
able.   421. 

Seqaests  for,  where  accepted,  and  transportation  f^imished. 

A  request  upon  a  railroad  company  for  transportation  over  its 
road,  either  by  a  transportation  request  or  by  a  memorandum 
bill  of  lading,  when  accepted  and  transportation  is  furnished 
thereon,  constitutes  a  contract  for  such  transportation  in 
accordance  with  the  rates  in  effect  at  tlie  time,  regardless  of 
the  ultimate  terminal  points  in  contemplation,  unless  through 
transportation  is  actually  furnished  on  a  series  of  transporta- 
tion requests  or  memorandum  bills  of  lading,  or  the  carriers 
agree  to  accept  through  rates  for  the  service.    421. 

Bequests  for,  where  the  class  was  not  specified.    See,  supra,  party  rates. 

Through  service,  throngh  rates.     See  Railroads,  land-grant,  separate. 

Through,  where  famished.    See,  supra,  requests. 

Transfer  charges.     See  Railroads,  land-grant 

"Troops."    See  Revenue-Cltter  Service. 
TRAVELING  EXPENSES. 

Account  of,  separate,  to  be  kept     See,  infra,  family. 

Duty,  to  field  of,  where  provided  for  in  regulations. 

The  compensation  of  Indian  agents  being  fixed  by  law,  a  provi- 
sion in  the  regulations  of  the  Interior  Department  that  on 
appointment  such  an  agent  will  be  allowed  traveling  expenses 
from  his  home  to  his  field  of  duty  can  not  be  construed  as  a 
part  of  the  contract  of  employment.    649. 
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TRAVELING  EXPENSES—Continued. 
Home,  travel  firom,  under  orders. 

A  special  Indian  agent  not  assigned  to  any  station,  who  had  been 
granted  a  leave  of  absence  and  had  proceeded  to  his  home,  is 
entitled  to  traveling  expenses  for  travel  under  orders  to  a 
place  designated  upon  the  expiration  of  his  leave.    734. 
Family  of  an  oi&eer,  while  living  with. 

An  officer  who  rents  an  apartment  and  lives  therein  with  his  fam- 
ily, having  a  table  in  common  with  them,  and  keeping  no 
separate  account  of  his  individual  expenses,  is  not  entitled  to 
-    reimbursement  for  an  estimated  portion  of  such  expenses  as 
traveling  expenses.     118. 
Itemiied.    See,  supra,  family. 
Limitation  of,  per  day,  not  applicable  to  part  of. 

The  provision  in  circular  No.  135,  of  September  5,  1900,  of  the 
Treasury  Department,  which  limits  the  amount  to  be  allowed 
for  board  and  lodging  to  $5  per  day,  does  iifbt  limit  the  cost  of 
lodging  or  of  any  meal  within  the  limitation  specified  for  each 
day.    343. 
Place  of  duty,  travel  to.    See,  infra,  station. 
Bonte,  travel  by  the  only  practieable.    See  Army,  travel  pay. 
Transportation,  where  paid  for  indirectly. 

An  officer  is  entitled  to  reimbursement  for  the  amount  actually 
paid  by  him  for  transportation  while  traveling  on  public  busi- 
ness, although  he  paid  the  amount  indirectly.    328. 
Siokness,  during. 

Detention  by  sickness  of  an  internal-revenue  ganger  while  travel- 
ing is  not  an  incident  of  the  travel  performed  by  him,  and  he 
is  not  entitled  to  reimbursement  for  board  while  so  detained. 
278. 
Station,  change  of,  while  absent  on  leave. 

Where  the  official  station  or  place  of  employment  of  an  officer  or 
employee  is  changed  while  he  is  absent  with  leave  and  he  is 
ordered  to  return  to  his  new  station,  he  is  only  entitled  to 
traveling  expenses  for  the  greater  distance  which  he  is 
required  to  travel  by  reason  of  the  change  of  his  station.  161 . 
See  Officers,  station. 
Station,  travel  to  a  new. 

The  travel  of  an  officer  or  employee  who  is  ordered  to  a  new  sta- 
tion or  place  of  duty  terminates  on  his  arrival  there,  and  he 
is  not  entitled  to  subsistence  as  a  part  of  traveling  expenses 
for  any  period  thereafter.    161. 
Station,  travel  to  new,  after  leave  of  absence. 

A  clerk  who  is  ordered  to  a  new  station  and  is  granted  leave  of 
absence,  and  who  at  the  expiration  of  such  leave  proceeds  to 
his  new  station,  is  entitled  to  traveling  expenses  not  to  exceed 
the  amount  which  it  would  have  cost  him  to  proceed  directly 
to  his  new  station.     189. 
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TREASURY,  SECRETARY  OF. 

Warranta,  determining  the  expediency  of  issuing. 

The  determination  of  the  expediency  of  issuing  a  warrant  to  an 
acting  chief  commissary  who  has  not  given  bond  is  within 
the  discretion  of  the  Secretary  of  the  Treasury.    269. 

WAIVER.    See  Contracts,  time;  and  Postal  Service,  extra  pay. 
WARDS. 

Payment  to.    See  Pensions. 
WARRANTS.    See  Public  Moneys,  and  Treasury,  Secretary  op. 
WITHHOLDING  MONEY. 

Erroneous  payment,  where  there  has  been. 

The  Government  has  authority  to  withhold  money  due  an  officer 
to  whom  an  erroneous  payment  has  been  made,  notwith- 
standing that  the  payment  was  found  to  be  erroneous  only 
upon  ^a  construction  of  law  made  after  the  settlement  of  an 
account  in  which  the  payment  was  allowed.  24. 
See  Army,  post  exchange;  Officers,  withholding;  and  Postal 
SeiCvice,  withholding. 

WITNESSES. 

Court  of  inquiry,  per  diem  employee  attending. 

A  per  diem  employee  of  a  navy-yard  is  entitled  to  his  actual 
expenses  while  attending  under  orders  a  court  of  inquiry  as  a 
witness  and  while  going  to  and  returning  from  the  court,  and 
the  time  he  is  so  absent  from  his  employment  is  not  to  be 
deducted  from  the  time  for  which  he  may  be  granted  leave 
of  absence  with  pay.    211. 
Fees  of.    See  Marshals,  witnesses. 
YELLOWSTONE  NATIONAL  PARK. 
Bison,  purchase  of,  for  domestication  in. 

The  provision  in  section  2475,  Revised  Statutes,  that  the  proceeds 
of  leases  of  ground  of  the  Yellowstone  National  Park  and 
other  revenues  thereof  may  be  expended  in  the  "  manage- 
ment,'*  and  the  appropriation  for  the  '^administration"  of 
the  park,  authorize  the  purchase  of  bison  for  domestication 
therein.    556. 
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(See  Topical  Index,  p.  917.) 

A. 

Page. 
Absence  on  leave.     (See  Leave  of  absence. ) 

Abstract  of  title,  land  not  purchased 212 

Accounting  officers.     (See  Jurisdiction  of  accounting  officers.) 

Accounts  pending  for  settlement 449 

Accounts,  suspension  of  part  of  an  item  in 343 

Additional  employees  under  general  appropriations 27 

Additional  pay,  retired  soldier  granted  a  certificate  of  merit 405 

Additional  workunder  contract 791 

Administrator,  compensation  of 199 

Advancement: 

Officers  of  the  Navy  for  conspicuous  conduct 302 

Rear-admiral  of  the  Navy 6S9 

Advertising: 

Proposals  for  ordnance  and  ordnance  stores 340 

Proposals  for  supplies  for  an  ensuing  fiscal  year 695 

Proposals  for  supplies,  Spanish  Claims  Commission 128 

Agent,  compensation  of,  during  suspension  from  duty 593 

Alaska: 

District  attorney  of 215 

Fees  of  commissioners  in 863 

Allowance: 

Claim  by  the  Commissioner  of  Indian  Affairs 355 

Officers,  Revenue-Cutter  Service 749 

To  Indian  scout  for  use  of  horse  and  equipments 759 

American  refugees,  subsistence  on  vessels  of  the  Navy 814 

Annulment  of  contract  after  waiver  of  breach 869 

Appeal: 

By  head  of  Department 700 

Time  in  which  it  can  be  taken 150 

Applicability  of  appropriations  to  the  Hawaiian  Islands 529 

Application  for  blanks  to  make  internal-revenue  return 663 

Appointment: 

By  Attorney-General  on  recommendation  of  a  judge 736 

Made  to  take  effect  at  a  prior  date 521 

971 
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Appropriations:  Page. 

Balances  remaining  unexpended  for  two  fiscal  years 369 

Contingent  expenses,  Marine  Corps 531 

Contingent  expenses,  Navy 815 

Custom-house  building,  New  York 326 

Customs  revenues  to  the  government  of  Porto  Rico 408 

Detail  of  employees  under  general 776 

Draping  buildings  used  for  public  purposes  prohibited 317 

Expenditure  of,  in  a  partial  completion  of  object 326 

Fulfilling  treaties  with  Indians 883 

Gauging  the  streams  and  determining  the  water  supply  of  the 

United  States 529 

Heating  apparatus  for  public  buildings 522 

Improving  waterway  from  Chincoteague  Bay,  Virginia 289 

Improvements,  Yellowstone  National  Park 558 

Indian  school  building,  Lawrence,  Kans 493 

Indian  schools 355 

Language  used  in  making 818 

Life-Saving  Service 258 

Pay  of  assistant  custodians  and  janitors 523 

Payment  of  employees  under  general 777 

Payment  where  a  wrong  beneficiary  is  named  in 626 

Public  buildings 901 

Repairs  and  preservation  of  public  buildings  and  grounds 447 

Repairs,  light-houses 898 

Repairs,  vessels,  quarantine  serv* ice 142 

Repayment  to  importers ^ 145 

Specific,  excludes  the  use  of  general 559 

Specific  sum  to  supply  deficiency  in  a  general  appropriation  . . .  142 

Supplies  for  an  ensuing  fiscal  year 695 

Support  of  prisoners,  United  States  courts 127 

Telegraph  service.  Treasury  Department 620 

Temporary  employees,  war  with  Spain 890  4 

Topographic  surveys  in  United  States  not  applicable  to  island 

of  Porto  Rico 711 

Transportation  of  Indian  supplies 528     . 

Unexpended  balances  of  Indian  appropriations 881   "^ 

Use  of  annual 346 

Use  of,  for  expenditures  after  expiration  of  fiscal  year 898 

Use  of,  for  expenditures,  public  buildings  and  grounds 447 

Use  of,  in  paying  traveling  expenses 687 

Army: 

Additional  pay  to  retired  soldier  granted  a  certificate  of  merit  .  405 

Baggage  allowance,  soldiers  receiving  transportation 264 

Bounty  to  soldier  (civil  war)  under  act  July  4,  1864 539 

Certificate  of  merit  to  retired  soldier,  additional  pay 405     . 

Certificate  of  merit  to  soldier  after  discharge 875  J 

Cooks  in  volunteer,  pay  of 85 

Deduction  for  Soldiers'  Home  from  pay  of  Porto  Rico  infantry .  J  686 

59,753,8^7    J 


Exercising  higher  command 59, 
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•Army — Continued.  page. 

Expenses  of  recruiting  volunteers 448 

Extra-duty  pay  as  clerk  at  regimental  headquarters  during  the 

civil  war 66ft 

Extra  pay — 

Soldier  discharged  prior  to  muster  out  of  regiment 660 

Soldier  who  enlisted  and  served  for  three  years 459 

Increased  pay,  soldiers  sent  from  Philippine  Islands  to  China. .  176 

Nurses,  pay  of,  while  on  leave  of  absence 54 

Officer  of  the— 

Discharge  while  sick  in  hospital  by  muster  out  of  his  organ- 
ization  y  46Jf     . 

Exercising  a  higher  command,  increased  pay 59, 753,  SSfr  v 

Extra  pay 169,391 

Extra  pay,  appointed  as  captain  and  paymaster 169 

Leave  of  absence  for  service  in  the  volunteer 192    y 

Mounted  pay,  transferred  from  coast  to  field  artillery 744  '^ 

On  duty  witliout  troops 26S 

Beimbursement  for  money  expended  for  the  Government .  43 

Traveling  on  Government  transport,  commutation  of  quar-  # 

ters 74ft  ^ 

Traveling  to  and  from  our  island  possessions 577 

Officer  of  the  (civil  war) — 

Transportation  and  burial  of  remains 657 

Officer  of  the  (retired)— 

Detailed  at  educational  institution,  pay  of 50 

Holding  two  offices 443      / 

Not  examined  for  promotion,  pay  of 872    ^ 

Officer  of  the  (wholly  retired) —  / 

Oneyear'spay 737     ^ 

Pay  tables  used  in  making  payments  to  officers,  Revenue-Cutter 

Service 770 

Travel  pay — 

Soldier  discharged  in  the  Philippines 366 

Soldier  transferred  from  Volunteer  to  Regular  Army 513 

Soldier  who  had  deserted  and  reenlisted 679 

Traveling  allowances,  soldier  on  discharge  for  fraudulent  enlist- 
ment    655 

Veterinarians,  longevity  pay 52     . 

Withholding  amount  due  post  exchange  from  pay  of  soldier . . .  860  ^ 

Assets,  deceased  soldier  in  custody  of  home 612 

Assistant  attorney,  district  of  Hawaii,  salary 785 

Attendance  of  baiMs  on  a  day  to  which  court  is  adjourned 699 

Attorneys'  fees:  • 

Due  upon  death  of  claimant 21 

Payment  of ^.-  47 

Auditor: 

Accounts  pending  before 518 

Cancellation  of  certificate  by 95 

Suspension  of  part  of  an  item  in  an  account 343 
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Auwiority:  Page.* 

Claims  for  services  rendered  without  lawful , 157 

Commissioner  of  Internal-Revenue,  to  compromise  suit  brought 

against  the  United  States 164 

Commissioners  of  the  United  States,  to  commit  in  default  of  bail .  414 

Head  of  Department,  to  pay  claim  for  services 167 

Payment  of  unliquidated  damages  on  contracts  without 582 

To  amend  a  certificate 95 

To  withhold  money  due  officer  to  whom  erroneous  payment 

has  been  made 24 

B. 

« 

Baggage  allowance  by  railroad  companies  for  soldiers  transported. .  264 

Bailiffs*  attendance  upon  order  of  court 699 

Barge  office  at  New  York,  use  of  appropriation  for  public  buildings 

and  grounds 447 

Barges,  libel  in  admiralty  against 499 

Beneficiary  wrongly  name^l  in  appropriation,  payment  to 626 

Bills  of  lading,  Government  transportation,  internal-revenue  tax. . .  821 

Bison,  purchase  of,  Yellowstone  National  Park 556 

Bond,  liability  of  sureties  on 269 

Bounty: 

Act  July  4,  1864 539 

For  destruction  of  vessels  of  the  enemy 877 

Bridge  charges: 

Land-grant  railroads 334 

Railroad  transportation 62 

Buildings: 

Heating  apparatus,  appropriations  for 522 

Draping,  in  foreign  countries 317 

Indian  school,  Lawrence,  Kans 493 

Public- 
Appropriation  for  901 

Casual  repairs  to 524 

Fuel  for  private  caf6  in 643 

Repairs  and  preservation  of i 447 

Bureau  of  Engraving  and  Printing,  clerks'  leave  of  absence  on  ac- 
count of  sickness 152 

Burial  expenses: 

Cost  of  a  tombstone 222 

Deceased  pensioner 534 

Officer  of  the  Amy  (civil  war) 657 

C. 

Cancellation  of  a  certificate  by  an  auditor 95 

Casual  repairs  to  public  buildings 524 

Census,  geographerof 87 

Census  Office,  right  of  employee  to  leave  of  absence 827 
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Certificate  of  merit:  Pa«e, 

Soldier  after  discharge 875    v 

Soldier  (retired),  additional  pay 405 

station,  traveling  expenses '  189 

Charging  officer  of  the  Navy  with  erroneous  payment 756 

Chincoteague  Bay,  Virginia,  inland  waterway 289 

Chinese-exclusion  cases,  fees  of  commissioners  of  the  United  States .  195, 760 

Chinese  prisoners  arrested  without  warrant 470 

Civil-service  law  and  rules,  temporary  employees  not  under 890    "^ 

Claimants  not  entitled  to  reimbursement  of  cost  of  preparing  proofs.  498 

Claims: 

Against  the  United  States,  interest  and  costs 498 

Allowance  of,  by  the  Commissioner  of  Indian  Affairs 355 

Arising  upon  implied  contracts 526 

Services  rendered  without  authority 157      . 

Classified  service,  appointment  of  temporary  employees 890 

Clerks  of  courts: 

Fees 56,191,395,402,479 

Per  diems  for  attendance 848 

Commissioner  of  Internal  Revenue,  traveling  expenses  while  per- 
forming duties  of  an  agent 685 

Commissioner  of  Pensions,  payment  of  attorneys*  fees 47 

Commissioners  of  the  United  States: 

Authority  to  commit  in  default  of  bail 414 

Fees  for  making  transcripts 760 

Fees  in  Chinese  cases 195 

Indorsement  on  wanrant  of,  by  a  judge  acting  as  an  examining 

magistrate 831 

Official  seals 575 

Serving  subpoena  issued  by 276 

Commutation  of  quarters: 

OflBcer  of  the  Army  traveling  on  Government  transport 746  -• 

Officer,  Revenue-Cutter  Service 450 

Compensation: 

Agent  during  suspension  from  duty 593 

Court  criers,  when  court  is  not  in  session 508 

Ganger  at  Boston 386 

Internal-revenue  ganger  for  holidays  and  while  traveling 691 

Completion  of  work  by  sureties  of  deceased  contractor 552 

Compromise  by  Commissioner  of  Internal  Revenue  of  suit  brought 

against  the  United  States 164 

Construction  of  quarters 1 

Contracts: 

Annulment  of,  after  waiver  of  breach 869 

Claims  arising  under  implied 526     , 

Claims  for  additional  work  under 791  ^ 

Completion  of  work  by  sureties 552 

Damages  for  delay  in  completing  work i . . .  238 

Damages  for  furnishing  inferior  goods 562 
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Contracts — Continued.  P"we. 

Deduction  from  damages  for  delay  in  completing 672 

Delivery  of  inferior  goods,  deduction  from  price 562 

Expenditures  necessary  under 898 

Extension  of  time  for  delivering  articles 185 

General  words,  how  construed 568 

Implied,  claims  arising  under 526 

Liquidated  damages  based  on  risk  of  loss  of  property  and  life  ..  764     ^ 

Modification  of  the  terms  of 549 

Payment  at  lesser  rate  after  specified  date 568 

Payment  of  unliquidated  damages  without  authority 582 

Penalty  for  delay  in  completing  work 487,646 

Penalty  for  delivering  inferior  goods 562 

Provision  for  liquidated  damages  for  delay 133 

Provision  in,  for  penalty  for  delay 646 

Specific  provision  for  damages 504 

Waiver  of  time  limitation 1 104,549 

Cooksof  MarineCorps 419 

Cost  of  supporting  prisoners  arrested  without  warrants 127 

Courtcriers,  compensation 508 

D. 
Damages:  j 

Based  on  a  risk  of  loss  of  property  and  life 764   ^ 

Deduction  from,  for  delay  in  completing  contract 672 

Delay  in  completing  contract 133 

Furnishing  inferior  goods 562 

Liquidated,  delay  in  completing  work 238 

Specific  provisions  in  contract 504 

To  property  transported  by  a  railroad  company 731    J 

Date  when  appointments  take  effect 521 

Deduction  from  pay  of  native  scouts,  Philippine  Islands 614 

Delaware  River,  Petty  Island,  improvements 568     » 

Demurrage,  detention  of  vessel  before  loading 841   -^ 

Department  defined ,132 

Deserters,  Marine  Corps,  reward  for  return  of 530 

Desertion,  removal  of  charge  by  Secretary  of  the  Navy 809 

Detail  of  employees  under  general  appropriations 776 

Disbursing  agents,  public  buildings  in  Washington,  D.  C 902 

Discharge,  officer  of  the  Army  by  muster  out  of  his  organization  ...  461 

Discretion,  Secretary  of  the  Treasury  in  issuing  warrant 269 

District  of  Columbia,  additional  employees 27 

Draping  buildings  used  for  public  purposes  in  foreign  countries 317 

Drawback,  internal-revenue  tax,  articles  shipped  to  Philippines 427 

Duties  illegally  exacted,  refundment  of 511 

E. 

Earnings,  land-grant  railroads 495 

Educational  institution,  officer  of  the  Army  (retired)  detailed  at. ..  50 
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Employees:  Page. 

Additional,  under  general  appropriations 27 

Detail  of,  under  general  appropriations 776 

Employment  of,  under  general  appropriations 27 

Government  Printing  Office,  pay  for  work  on  legal  holiday 322 

Injured  in  line  of  duty,  medical  attendance 296 

Per  diem — 

Expenses  as  a  witness 211 

Government  Printing  Office,  pay  when  office  is  closed 236 

Payment  for  days  on  which  w^ork  is  suspended  by  Execu- 
tive order 219 

Payment  for  legal  holidays 509 

Right  to  leave  of  absence 827 

Temporary,  not  employed  in  conformity  with  the  Civil 

Service  law  and  rules 890 

Employment  from  time  to  time 522 

Employments,  distinct 816 

Exercising  a  higher  command,  increased  pay  to  officer  of  the  Army.  /  59/ 

753, 837 
Expenditure: 

Appropriation  in  a  partial  completion  of  work 326 

Installation  of  lens  procured  under  contract 898 

Not  authorized  by  appropriation 1 

Expenses: 

Arrest  of  Chinese  person  without  warrant 470 

Making  oaths  to  reports 590 

Extension  of  time  for  delivering  articles  under  a  contract 185 

Extra-duty  pay,  clerk  at  regimental  headquarters  during  the  civil 

war 666 

Extra  pay: 

Additional  paymaster  appointed  as  captain  and  paymaster  of 

the  Army 169 

Next  of  kin  to  midshipman  who  served  in  war  with  Mexico  . . .  308 

Officer  of  the  Army  discharged  upon  report  of  military  board . .  391 
Officers  of  the  temporary  force  of  the  Navy,  commissioned  in 

the  regular  service 856 

Paymaster's  clerk 38 

Soldier  discharged  prior  to  muster  out  of  regiment 660 

Soldier  who  enlisted  and  served  for  three  years 459 

F. 
Fees: 

Clerks  of  courts 56,191,395,402,479 

Commissioners  in  Alaska 863 

Commissioners  of  the  United  States 195, 760, 805 

Marshals 1 197,276,294,380,499,831 

\Vitnei?9,  in  proceeding  for  removal  of  cause 294 

Forage  for  Surgeon-General  of  the  Navy 706 

Foreign  vessels,  neamen  shipped  in 545 

24941— Vol.  8 62 
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Page. 

Forfeiture  pay  of  marine  by  sentence  of  court-martial 835, 888 

French  s]K)liation  claims: 

As  assets  of  estates 838 

Payment  to  beneficiary 628 

Funeral  expenses: 

Officer  of  the  Army  (civil  war) 657 

Pensioner,  paid  by  holder  of  policy  of  life  insurance 534 

G. 
Ganger: 

Compensation  during  holidays  and  while  traveling 691 

Internal-revenue,  board  of,  during  sickness  while  traveling 278 

Gauging  streams  in  Hawaii,  applicability  of  appropriation 529 

General  treasurer,  National  Home  for  Volunteer  Soldiers 795  ^ 

Geographer,  Census  Office,  compensation  of 87 

Geological  Survey,  gauging  streams,  etc. ,  in  Hawaii 529 

Government  Printing  Office: 

Leave  of  absence  to  employees 827 

Per  diem  employees 235 

Government  salary  tables 773 

Grovemment  transport,  commutation  of  quarters  to  officer  of  the  - 

Army  traveling  on 746    ^ 

Government  transportation,  bills  of  lading,  internal-revenue  tax . . .  821 

Government* vessel,  subsistence  of  officer  of  the  Navy  traveling  on .  320 

Guardian,  payment  to  wards  of 205 

H. 

Hawaii,  salary  of  assistant  district  attorney 785 

Hawaiian  Islands,  applicability  of  appropriations 529 

Head  of  Department,  authority  to  pay  claim  for  services 157 

Holding  two  offices 87,443 

Holidays: 

Compensation  of  gaugers  during 691 

Legal,  pay  of  employees,  Government  Printing  Office,  for  work 

on 219,235,322 

I. 
Increased  pay: 

Officers  and  men  of  the  Marine  Corps 742 

Officers  of  Marine  Corps  serving  at  foreign  stations 299 

Soldiers  sent  from  Philippine  Islands  to  China 176 

Indian: 

Agent,  compensation  during  suspension  from  duty . .  593 

Agent,  traveling  expenses 649 

Agent,  traveling  expenses  after  expiration  of  leave  of  absence. .  734 

Scout,  allowance  for  use  of  horse  and  equipments 759   >y 

Indian  Territory,  serving  process,  Commission  Five  Cinlized  Tribes.  618 

Indians,  Cherokee,  Commission  to  the  Five  Ci Wlized  Tribes 619 

Indians,  Ottawa  and  Chippewa,  of  Michigan 881    ^ 
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Page, 

Indiana,  State  of,  reimbursement  of  expenses,  war  of  the  rel^ellion  .  714 

Indorsement  on  warrant  by  jadge  acting  as  an  examining  magistrate  831 

Interest  and  costs  in  claims  against  the  United  States 498 

Interest  on  judgments  against  revenue  officers 774 

Internal  revenue: 

Ganger,  board  during  sickness  while  traveling 278 

Gangers,  compensation  for  holidays  and  while  traveling 691 

Interest  on  judgments  i^inst  officers  of 774 

Judgments 774 

Redemption  of  stamps 36i^ 

Return,  application  for  blanks  to  make 663 

Tax  on  oleomargarine 159 

Tax  paid  on  articles  shipped  to  the  Philippines 427 

Tax,  payment  on  bills  of  lading.  Government  transportations.  821 

Taxes  paid  by  stamps,  refundment  of 280 

Taxes,  property  liable  to 697 

Items  suspended  by  an  Auditor 518 

J. 

Judgment  against  collector  of  customs,  duties  illegally  exacted 145 

Judgments,  payment  of,  in  suits  instituted  by  claimants 261 

Jurisdiction  of  accounting  officei;^: 

Accounts  pending  for  settlement 449 

Cancellatioti  by  an  Auditor  of  a  certificate  made  by  him 95 

Claims  arising  under  implied  contracts 526 

Comptroller  not  authorized  to  render  an  advance  decision  upon 
application  of  a  head  of  department  upon  any  question  per- 
taining to  an  item  in  account  pending  before  an  Auditor. .  1 . .  518 
Finding  by  Commissioner  of  Pensions,  not  subject  to  review. . .  47 
Finding  of  the  Secretary  of  the  Navy  in  removing  charge  of 

desertion  conclusive  upon  the  accounting  officers 809 

Items  suspended  by  an  Auditor 518 

Right  to  withhold  payment 27 

Suspension  of  part  of  an  item  in  account  by  Auditor 343 

Will  not  settle  claim  against  the  Government  when  claimant 

is  prosecuting  claim  in  the  courts 841 

L. 
Leave  of  absence: 

Change  of  station,  traveling  expenses 161, 189 

Clerks,  Bureau  of  Engraving  and  Printing 152 

Exclusive  of  Sundays  and  legal  holidays 182 

Naval  cadets 410 

Officer,  Regular  Army,  for  service  in  the  Volunteer  Army 192 

Pay  of  army  nurses  while  on 54 

Pay  of  officer,  Revenue-Cutter  Service 751 

Right  of  employee  to 827 
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Legal  holidays:  Page. 

Pay  of  employees  of  Government  Printing  Office 219, 235, 322 

Payment  of  court  criers  when  court  is  not  in  session 509 

Liability: 

Railroad  company  for  damages  to  property  transported 731 

Sureties  on  bond  of  quartermaster  for  default  as  acting  chief 

commissary 269 

Life-Saving  Service,  expenses,  attempting  to  save  life 258 

Light-houses,  repairs  incidental  to 898 

Liquidated  damages,  delay  in  completing  work  under  contract. . .  238, 646 
Longevity  pay: 

Retired  soldiers 704 

Veterinarians 52 

M. 

Making  property  returns 697 

Marine  Band,  pay  of  retired  musicians 845 

Marine  Corps: 

Cooks 419 

Increased  pay  of  marine  returning  to  the  United  States  by  a 

longer  route 850 

Increased  pay  of  officers  and  men 742 

Officer  of  the,  increased  pay  at  foreign  station 299 

Officer  of  the,  traveling  expenses ". 123 

Pay  of  marine  excepted  from  forfeiture  by  sentence  of  court- 
martial  835,888 

Reward  for  return  of  deserters 1 530 

Travel  pay  to  enlisted  man  in  arrears 624 

Marine-Hospital  Service,    traveling  expenses,  officer  on  leave  of 

absence 161 

Marshal: 

Expenses  of  arrest  without  warrant  of  Chinese  person 470 

Fees  becoming  due  under  successor 499 

Fees  for  service  of  second  warrant  of  arrest 197 

Mileage,  serving  an  order  to  bring  into  court  a  prisoner 177 

Necessary  travel  in  serving  monition 312 

Per  diem  fee  for  attendance 831 

Per  diems  to  bailiffs  and  court  criers  for  attendance  upon  the 

order  of  the  judge 844 

Serving  process  for  poor  litigants  where  fees  have  not  been 

collected , 380 

Serving  process  in  Indian  Territory 618 

Serving  subpoena  issued  by  United  States  commissioner 276 

Unnecessary  travel  in  serving  warrant 233 

Witness  fees  in  proceeding  for  removal  of  cause 294 

Mates,  United  States  Navy,  pay  of 787 

Medical  attendance,  employees  injured  in  line  of  duty 296 

Mess  attendants,  Navy,  pay  of 227 


7 


J 


Digitized  by  CjOOQ IC 


/ 


GENERAL   INDEX.  981 

Mileage:                                              ,  Page. 

Marshal  serving  order  to  bring  prisoner  into  court 177 

Officers- 
National  Home  for  Disabled  Volunteers 866 

Of  the  Navy,  to  and  from  our  island  possessions 516 

Revenue-Cutter  Service,  detailed  to  Life-Saving  Service  . . .  789 
Revenue-Cutter  Sendee,  travel  over  bond-aided  and  land- 
gran  t  railroads 852 

Misdescription  of  beneficiary 205 

Modification  of  the  terms  of  a  contract 549 

Money  left  in  custody  of  Home  by  deceased  soldier 612 

Moneys  erroneously  carried  to  the  surplus  fund 881  4 

Mounted  pay,  officer  transferred  from  coast  to  field  artillery 744   v 


N. 

National  Home  for  Disabled  Volunteer  Soldiers: 

General  treasurer 795 

Mileage  to  officers 866 

Money  of  deceased  soldier ^ 612 

Retired  army  officer's  compensation 443 

National  Museum,  fuel  for  caf6 643 

Naval  cadets,  leave  of  absence 410 

Navy: 

Extra  pay  to  next  of  kin  of  midshipman  who  served  in  war 

with  Mexico 308 

Machinist,  claim  for  reimbursement  of  expenses  and  arrears  of 

pay 498 

Mess  attendants,  longevity  pay 227 

Officer  of  the— 

Advancement  in  numbers  for  conspicuous  conduct 302 

Advancement  of,  as  rear-admiral 689 

Bounty  for  destruction  of  enemy's  vessels 877 

Erroneous  payment  made  under  his  order 756 

Extra  pay,  transferred  from  temporary  force 856 

Increase  of  pay,  returning  from  Asiatic  station 4 

Mileage  to  and  from  our  island  possessions 516 

Partial  payment  of  compensation 101 

Pay,  fleet  engineers 842 

Pay,  rear-admiral  of  the  nine  lower  numbers 7 

Private  property  lost  by  the  wreck  of  a  vessel 688 

Retirement,  while  holding  office  of  Judge- Advocate-General  895 

Subsistence  while  traveling  on  Government  vessel 320 

Transportation  on  order  to  proceed  to  his  home 121 

Traveling  expenses  between  New  York  and  Porto  Rico  - .  -  349 

Withholding  money  from,  on  account  of  erroneous  payment  24 

Pay  of  mates  (retired) 787 

Paymasters'  clerks,  pay  and  rations 824 
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Navy — Continued.                             ^  Page. 
Secretary  of,  findings  in  removing  charge  of  desertion  against 

private  of  Marine  Corps 809 

Transportation  of  enlisted  man  to  his  home,  reimbursement  of 

cost  of 377 

Traveling  allowances,  private,  Marine  Corps,  in  arrears 624 

Neostyle,  supplies  classed  as  stationery ^ 275 

O. 

Oath  of  office 199 

Fee  for  administering 479 

Oaths,  expenses  of  making 590 

Occupation  of  premises  by  the  Government  without  agreement  for 

rent 651 

Office,  defined 92,902 

Officer,  defined 42 

Offices,  holding  two 87, 443 

Official  seals,  commissioners  of  the  United  States 575 

Official  telegrams 620 

On  duty  without  troops 268 

One  year's  pay  to  officer  of  the  Army,  wholly  retired 737 

Orders,  Departments  closed  by  Executive 219, 235, 508 

Ordnance,  advertising  forproposals 340 

P. 

Paris  Exposition,  traveling  expenses,  officer  while  living  with  his 

family 118 

Partial  payment,  compensation  to  officer  in  arrears 101 

Pay: 

Additional,  to  soldier  granted  certificate  of  merit 405 

Army  nurses  while  on  leave  of  absence 54 

Cooks  in  Volunteer  Army  under  act  of  July  7,  1898 85 

Employee  Government  Printing  Office,  on  legal  holiday.  235, 322, 827 
Increase  of,  returning  to  the  United  States  by  a  longer  route  ..      850 

Longevity,  mess  attendants,  Navy 227 

Marine,  excepted  from  forfeiture  by  sentence  of  court-martial.  835, 888 

Officer  of  the  Army  (retired) 872 

Officer  of  the  Army  (retired)  at  educational  institution 50 

Officer  of  the  Marine  Corps  at  foreign  stations 299 

Officer  of  the  Navy — 

As  fleet  engineer 842 

Rear-Admiral  of  the  nine  lower  numbers 7 

Returning  from  Asiatic  station 4 

Officer  of  the  Navy  (retired)  holding  office  of  Judge- Advocate- 
General 895 

Officers,  Revenue-Cutter  Service,  on  leave  of  absence 751 

Paymasters'  clerks  in  the  Navy 230, 824 

Per  diem  employees 219, 235 
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Pay— Continued.  Pa«e. 

Retired  musiciane  of  the  Marine  Band 845 

Withholding  from  soldier's,  amount  due  post  exchange 860 

Paymaster's  clerk,  extra  pay 38 

Payment: 

Al^tract  of  title  for  land  not  purchased 212 

Bailiffs  and  court  criers  for  attendance  upon  the  order  of  the 

judge 844 

Cost  of  disinterment  and  transportation  of  remains  of  gunner's 

mate  buried  in  the  Philippines 703 

Employees  not  employed  in  conformity  with  the  civil-service 

law  and  rules 890 

Fuel  for  private  caf6  in  a  public  building 643 

Internal-revenue  tax 821 

Judgment  against  collector  of  customs,  duties  illegally  exacted.  145 

Judgments  in  suits  instituted  by  claimants 261 

Pension  to  guardian  of  minor  children 428 

Per  diem  employees  for  days  on  which  work  is  suspended 219 

Soldiers  on  retirement,  interest  on  deposits 739 

Unliquidated  damages  without  authority 582 

Wards  of  a  guardian 205 

Penalty  for  delay  in  completing  contract 487 

Pension,  payment  to  guardian  of  minor  children 428 

Pensioner: 

Burial  expenses,  cost  of  a^  tombstone 222 

Funeral  expenses  paid  by  holder  of  policy  of  life  insurance  . . .  534 

Last  sickness  of 35,822 

Per  diem:  , 

Clerks  of  courts,  for  attendance 848 

Compensation  to  bailiffs  and  criers  for  attendance 844 

Employee,  expenses  as  a  witness 211 

Employees,  Government  Printing  OflSce 219, 235 

In  lieu  of  subsistence 259 

Philippine  Islands,  deduction  from  pay  of  native  scouts  for  Soldiers' 

Home 614 

Poor  litigants,  fees  for  serving  process  for 380 

Porto  Rico: 

Articles  brought  from  the  United  States  into 818 

Cigars  imported  from,  refundment  of  duties 511 

Customs  revenues,  appropriation 408 

Provisional  regiment,  deductions  from  pay 589 

Sugars  brought  from,  into  New  York,  refundment  of  duties 12 

Topographic  surveys  in 711 

Post  exchange,  soldier's  indebtedness  to 860 

Premises  occupied  by  the  Government  without  agreement  for  rent.  651 

Prisoners: 

Chinese,  arrested  without  warrant 470 

Cost  of  supporting 127 

In  custody,  mileage  of  marshal  serving  an  order 177 
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Property:  Page. 

Liability  of  railroad  company  for  damages  to 731  ^ 

Liable  to  internal-revenue  taxation,  making  returns  of 697 

Private,  lost  by  officer  of  the  Navy  by  wreck  of  a  vessel 688 

Proposals,  advertising  for 340 

Public  buildings: 

Additions  to 1 

Casual  repairs  to 524 

Disbursing  agents  for 902 

Fuel  for  private  caf^  in 643 

Superintendents  of  repairs  and  construction 816 

Telephone  service 700 

Public  moneys  erroneously  carried  to  surplus  fund 881 

Purchases,  bison  for  domestication  in  Yellowstone  National  Park  . .  556 

Q. 

Quarantine  station,  maintenance 142 

Quarters.    {See  Commutation. ) 

Quarters,  construction  of 1 

R. 

RaUroad: 

Bond-aided  and  land-grant,  mileage,  officers  of  Revenue-Cutter 

Service , 852 

Bridge  charges 62 

Land-grant,  bridge  charges 334 

Land-grant,  earnings  over : 495 

Land-grant,  transfer  charges 493 

Land-grant,  transportation  over  one  of  several  under  same  con- 
trol   474 

Mileage  of  officers  of  the  Revenue-Cutter  Service  for  travel  over 

bond-aided  and  land-grant 852 

Transportation  rates 598 

Transportation  rates,  owner's  risk 658 

Transportation  requests  for  ten  or  more  men 421 

Redemption,  documentary  internal-revenue  stamps 363 

Refundment: 

Duties  on  sugars  brought  from  Porto  Rico 12 

Fine,  equivalent  to  duties  on  cigars  imported  from  Porto  Rico. .  511 

Internal-revenue  taxes  paid  by  stamps 280 

Penalty  paid  before  remission 670 

Tax  paid  by  a  widow  for  business  carried  on  by  her  deceased 

husband 83 

Tax  paid  on  oleomargarine  purchased  as  butter. ., 150 

Reimbursement : 

Cost  of  transportation  to  his  home,  enlisted  man  of  the  Navy. . .  377 

Money  expended  for  the  Government 43 
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ReimbuTBement— Continued.  Pa^e. 

Officers  of  the  Navy,  cost  of  subsistence  of  American  refugees. .  814 

Private  individuals,  expenses  of  recruiting  volunteers 484 

State  of  Indiana,  expenses,  war  of  the  rebellion 714  J 

Traveling  expenses  paid  indirectly 328 

ReliM  of  seamen  shipped  on  foreign  vessels 645 

Retired  soldiers,  longevity  pay 704 

Revenue-Cutter  Service: 
Officers  of  the— 

Commutation  of  quarters 450 

Mileage 789,852 

Under  act  of  Aprill2,  1902 749 

Payment  to  officers 751, 770 

Revision,  account  where  part  of  an  item  had  been  suspended 343 

Rewards  offered  by  the  Marine  Corps  for  return  of  deserters 530 

S. 

Salary  tables,  payment  of  officers 773 

Seamen,  relief  of,  shipped  on  foreign  vessels 545 

Separate  examinations  of  joint  offenders 805 

Service  of  a  second  warrant  of  arrest  of  a  person  under  a  recognizance  197 

Serving  a  subpoena  by  telephone. 203 

Shortest  usually  traveled  route 352 

Sickness,  leave  of  absence  on  account  of 152 

Soldiers'  Home: 

Deduction  from  pay  of  native  scouts,  Philippine  Islands 614 

Deductions  from  i)ay  of  Porto  Rico  infantry 586 

Spanish  Claims  Commission,  proposals  for  supplies 128 

Station,  change  of,  while  on  leave  of  absence 161 

Stationery,  supplies  for  neostyle 275 

Steam  lighter,  Boston  Harbor 764 

Subpoena,  serving  by  telephone • 203 

Subsistence: 

American  refugees  on  vessels  of  the  Navy 814 

Officer  of  the  Navy,  traveling  on  Government  vessel 320 

Sugars  brought  from  Porto  Rico,  refundment  of  duties  on 12 

Sunda3rs  and  legal  holidays  not  included  in  leave  of  absence 182 

Superintendents  of  repairs,  public  buildings 816 

Supplies  for  neostyle,  stationery 275 

Surplus  fund,  moneys  erroneously  carried  to 881 

T. 
Tax: 

Internal-revenue — 

On  bills  of  lading 821 

Paid  by  stamps,  refundment  of 280 

Paid  on  articles  shipped  to  the  Philippines 427 

Property  liable  to 697 
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Tax — Continued.  Page. 

Paid  by  a  widow,  refundment  of 83 

Paid  on  oleomargarine  purchased  as  butter 159 

Telegraph  service,  Treasury  Department 620 

Telephone  service  pertaining  to  erection  of  public  building 700 

Telephone,  serving  subpoena  by 203 

Temporary  clerks  not  employed  in  conformity  with  the  civil-service 

law  and  rules 890 

Time  within  which  an  appeal  can  be  taken 150 

Topographic  surveys  in  Porto  Rico 7X1 

Transfer  charges,  land-grant  railroads 493 

Transportation: 

Baggage  allowance  for  soldiers. 264 

Bridge  charges 62 

For  the  Government,  payment  of  internal-revenue  tax  on  bills 

of  lading 821 

La«d -grant  railroads,  transfer  charges 493 

Officer  of  the  Navy  on  an  order  to  proceed  to  his  home 121 

Over  land-grant  railroads 474 

Rates  of,  owner's  risk 658 

Remains  of  gunner's  mate  from  the  Philippines 703 

Remains  of  officers  and  soldiers  (civil  war) 657 

Transportation  requests  for  10  or  more  men 421 

Travel: 

Deputy  marshal — 

Ser\ing  monition 312 

Serving  warrant 233 

On  steamboat  on  which  meals  are  furnished 259 

To  and  from  our  island  possessions 516, 577 

Travel  pay: 

Enlisted  man,  Marine  Corps,  in  arrears 624 

Shortest  usually  traveled  route 352 

Soldier  discharged  in  the  Philippines 366 

Soldier  on  transfer  to  Regular  Army 513 

Soldier  who  deserted  and  reenlisted 679 

Traveling  allowances,  soldier  discharged  for  fraudulent  enlistment.  655 
Traveling  expenses: 

Change  of  station  while  on  leave  of  absence 161, 189 

Commissioner  of  Internal  Revenue,  while  performing  duties  as 

an  agent 685 

Indian  agent  to  field  of  duty 649 

Officer,  Marine  Corps,  under  orders 123 

Officer,  Paris  Exposition 118 

Officers  of  the  Navy  between  New  York  and  Porto  Rico 349 

Officers,  Revenue-Cutter  Service 749 

Paid  indirectly,  reimbursement 328 

Special  Indian  agent,  after  expiration  of  leave  of  absence 734 

Troops,  transportation  of,  over  bond-aided  and  land-grant  railroads.  852 


J 


Digitized  by  CjOOQ IC 


GENERAL   INDEX.  987 

U. 

Page. 

Unliquidated  damages,  payment  without  authority 582 

Use: 

Annual  appropriations 346 

Appropriations 522,529,558,620,687 

Army  pay  tables 770 

Balances  of  appropriations  remaining  unexpended  for  two  fiscal 

years 369 

Vessel: 

Detention,  before  loading,  demurrage 841 

Foreign,  relief  of  seamen  shipped  on 545 

Wreck  of,  loss  of  private  property  by  officer  of  the  Navy 688 

Veterinarians,  longevity  pay 52 

Volunteers,  expenses  of  recruiting 484 

W. 

Waiver  of  breach  of  contract 869 

Waiver  of  time  limitation  in  a  contract 104, 549 

Wards,  payment  to 205 

Warrant: 

Chinese  arrested  without. 470 

Discretion  of  Secretary  of  the  Treasury  in  issuing 270 

Indorsement  on,  by  judge  acting  as  examining  magistrate 831 

Withholding  from  soldier's  pay  amount  due  to  a  post  exchange 860 

Withholding  money  due  contractor  for  carrying  the  mails 31 

Withholding  money  due  officer  of  the  Navy 24 

Witness  fees  in  proceeding  for  removal  of  a  cause  from  a  State  court 

to  a  United  States  court 294 

Y. 

Yellowstone  National  Park,  purohaj*e  of  bison  for  domestication 566 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


Digitized  by  CjOOQ IC 


